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ANDREW   JOHNSON, 


PRESIDENT  OF  THE  UNITED  STATES, 


BEFORE  THE  SENATE  OF  THE  UNITED  STATES, 


ON 


IMPEACHMENT 


BY  TBE  HOUSE  OF  BEPEESENTATIVES 


FOR 


HIGH  CRIMES  AND  MISDEMEANORS. 


PUBLI8HBD  BT  OBDBB  07  THB  8BVATB. 


TOIilJlIE  I. 


WASHINGTON: 

GOYEBKMBNT     PBIKTING     0F7ICB. 

1868. 


In  the  Senate  of  the  United  Statks,  March  23,  18(18. 

Resolved,  That  three  hundred  copies  of  the  edition  of  the  report  of  the  impeachment  trial 
published  at  the  Congressional  Printing  OflBco  be  furnished,  as  the  trial  procuresses,  for  the 
use  of  the  Senate,  and  that  five  thousand  copies  of  the  entire  work,  with  an  index,  be  printed 
and  bound  for  the  use  of  the  Senate. 

April  14,  1868. 

Resolved,  That  there  be  jprinted  for  the  use  of  the  Senate,  at  the  close  of  the  pending 
impeachment  trial,  five  thousand  copies  of  the  report  thereof,  in  addition  to  the  number  of 
copies  thereof  heretofore  ordered  to  be  printed. 

In  the  House  of  Representatives,  March  13, 1868. 

Resolvedf  That  the  Congressional  Printer  be  directed  to  furnish  five  copies  of  the  trial  of 
impeachment  of  the  President  of  the  United  States,  in  book  form,  to  each  member  of  the 
House,  the  next  morning  after  its  publication  in  the  Daily  Globe,  and  to  print  and  bind  five 
thousand  copies,  when  completed,  for  the  members  of  the  House. 


Note  by  the  Editor. — The  phonographic  report  of  the  trial  (from  which  the  present 
volumes  have  been  made  up)  was  made  for  the  Congressional  Globe,  by  its  Senate  reporters, 
Messrs.  Richard  Sutton,  D.  F.  Murphy,  and  James  T.  Murphy.  The  index  was  prepared  by 
Mr.  Fisher  A.  Foster. 

It  was  necessary  to  print  the  work  as  the  trial  progressed,  and  the  limited  space  left  for  the 
sketches  of  the  introductory  proceedings  rendered  it  necessary  to  abridge  them,  and  to  pub- 
lish the  report  of  the  debate  on  the  right  of  Senator  Wade  to  sit  as  a  member  of  the  court,  in 
the  appendix  at  the  end  of  the  third  volume.  This  appendix  also  contains  a  few  authorities 
in  addition  to  those  composing  the  brief  prepared  by  Hon.  William  Lawrence,  M.  C.  from 
Ohio,  and  presented  by  Mr.  Manager  Butler  as  a  part  of  his  opening  argument,  which  have 
been  furnished  by  the  first- named  gentleman. 

B.  P.  P. 


INDEX 


INDEX. 


[The  Roman  mimerals  iudicate  the  yolmnea.] 


A. 

Abl«^,  Bartoo.    (See  Teatmonjf.) 

Acqaittal  on  Article  XI 11—486,487 

II 11—496 

UI n— 497 

jndgrment  ot^  entered II — 498 

Ailjoumment  shu  du , II — 498 

Admicdbility  of  testimony.    (See  Evidence.) 

Admiiieions  to  the  floor,  order  (in  Senate)  that,  daring  the  trial,  no  penon  berides  tho«e  who  have  the 
privilege  of  the  floor.  Ac,  shall  be  admitted  except  npon  tickets  issned  by  the  Sergeant-at-armK — [By 

Mr.  Anthony :]  agreed  to I— 1 0 

Alta  Vela  letter 11—144,282,280,306 

rt'marks  on,  by- 
Manager  BnUer 11-262,267.268,281,282,264 

Mr.  Nelson n—144, 265, 266, 967, 268, 280, 281. 282, 283, 284, 307 

Manager  Logu 11—268 

Answer,  application  of  counsel  for  forty  days  to  prepare I — 19 

diocnsMKl  by- 
Manager  Bingham I — ^30,22 

Mr.  Curtis 1—20 

Mr.  Stanbery 1—21 

Manager  Wilson I — ^20 

denied I — 24 

ordeTK  offered  fixing  day  for  respondent  to  file,  by — 

Mr.Edmnnds 1—24,35 

Mr.  Drake 1—35 

Mr.TmmbnU 1—36 

order  that  retfpoodent  file,  on  or  before  23d  March— f^^y  Mr,  TruwihiUl.'] 

offered  and  agreed  to I — 35 

read  and  filed 1—37 

exhibit!}  accompanying— 

A,  message  of  President,  March  2,  1867,  retnmlng  with  objections  tennre-of*ofBce  bill I — 53 

B,  mesMage  of  President,  December  12.  16(>7,  annonncing  ^anpenfiion  of  Secretary  Stunton 1—58 

C,  addrew  to  Pre»idoQt,  by  Hon.  Reverdy  Johnson,  ^ugust  18, 1866.  commnnicatlng  proceedings  of 

National  Union  Convention I — 66 

Anthony,  Henry  B.,  a  senator  from  Rhode  Island I — 11 

orden  by — 
(in  Senate,)  that  during  the  trial  no  persons  boiddes  those  who  have  the  privilege  of  the  floor,  Stc, 

shall  be  admitted  except  apon  tickets  iiumed  by  the  Sei^eant-at-arms.    Agreed  to I — 10 

that  no  senator  shall  speak  more  than  once,  nor  to  exceed  fifteen  minutes  daring  deliberation  on 
final  qnestion,  except  by  leave  of  Senate,  to  be  had  withoat  debate,  as  provided  by  Rule  xxiii, 

offered H— 471 

tabled,  (yeas  28,  nays  20) 11—474 

that  on  Wednesday,  (May  13,)  at  12  o'clock,  the  Senate  shall  proceed  to  vote,  without  debate,  on 

the  several  articles,  Ac;  offered  and  rejected,  (yeas  13,  nays  27) 11—476 

remarks  by I— 16, 247, 301, 370, 485, 490. 498, 634, 700, 72o.  728, 738, 74 1 

n— 13,307,389,470,471,472,476,486.    Ill— 388 

Appllration  of  counsel  for  forty  days  to  prepare  imswer I — 19 

denied 1—24 

for  thirty  days  to  prepare  for  trial I — 69 

denied.  (yea«  12,  nays  41) 1—82 

for  thre«  days  to  prepare  proofii I — 367,369 

granted 1—371 

for  adjournment  in  consequence  of  illness  of  Mr.  Stanbery I — &33 

Argument,  right  of  counsel  making  motion  to  open  and  close,  thereon I — 77 

&ial.  orders  offered  to  fix  the  number  of  speakers  on,  by — 

Manager  Bingham I — 4.'i0 

M  r.  Frelinghny sen I — 451 

Mr.  Sumner I— 49 1,497,  .532 

Mr.  Sherman 1—495,741.    II— 6 

Mr.  Onness 1—535.    II— .•».8 

Mr.  Doolittle 1—536 

Mr.  Stewart 1—741 

Mr.  Vickers 11—3,4 

Mr.  Johnson II — 5 

Mr.  Corbett II— 7 

Mr.  Henderson II— 8 

Mr.  Trumbull II— U 

Mr.  Buekalew 11—12 

Mr.  Cameron 11—12 

Mr.  Yates H- 12 


IV  INDEX. 

Argument,  final — Continnad. 
order  that  as  many  of  managem  as  desire  be  permitted  to  file,  or  address  Senate  orally,  the  conclusion 
of  oral  argument  to  l^  by  one  manager — [By  Mr.  T^ufobiUl.] 

offered II— 11 

adopU'd,  (yeas  28,  nays  23) 11—14 

Argument  on  the  caito  by — 

Manager  Butler 1—87 

Mr.  Curtis 1—377,390,397 

Alanager  Logan II — 14 

Manager  Boutwell 11—67.84,99 

Bir.  Nelson H- 118. 141 

Mr.  Groesbock 11—189 

Manager  Stevens 11—219 

Manager  Williaras O- 230,249 

Mr.Evarts H— 269, 284, 308. 336 

Mr.  Stanbery U— 359,360 

Manager  Bingham 11—389,447 

Armstrong,  William  W.    (See  Testimony.) 

Articlesof  Impeachment  exhibited  by  House  of  Representatives 1-6 

vote  on.    (See  ^nation.) 


Bayard,  James  A.,  a  senator  from  Delaware I — 11 

nsmarks  on  the  competency  of  the  President  pro  tempore  to  sit  as  a  member  of  the  court Ill— 372 

order  by — 
that  no  senator  shall  speak  more  than  once,  nor  to  exce«^d  thirty  minutes,  during  deliberations  on 

final  question ;  offered  and  rejected,  (yeas  16,  nays  34; 11—213 

remarkH  by 11—7.218 

Bingham,  John  A.,  of  Ohio,  a  manager,  chairman I — 4, 17 

motions  by — 

that  upon  filing  replication  the  trial  proceed  forthwith  ;  offered  and  denied,  (yeas  25,  nays  26) 1—25 

to  amend  Rule  XXI,  so  as  to  allow  such  of  managers  and  counsel  as  dtsire  to  be  heard  to  speak  on 

final  argument I — 150 

argument  by — 

on  application  of  counsel  for  forty  dayv  to  prepare  answer I — 20,22 

for  thirty  days  to  prepare  for  trial I — 69,77,78 

on  motion  to  fix  day  for  trial  to  proceed I — 32,33 

on  right  of  managers  to  close  debate  on  interlocutory  questions I — 77 

on  authority  of  Chief  Justice  to  decide  questions  of  evidence I — 180, 181, 1 83 

on  motion  in  regard  to  rule  limiting  argument  on  final  question I — 450,534 

on  right  of  Counsel  to  renew  examination  of  a  witness  recalled  by  court I — 524, 525, 527 

on  admissibilitv- 

of  Adjutant  <>eneral  Thomas's  declarations  to  Mr.  Burleigh,  February  21, 1868 1—202, 206 

to  clerks  of  War  Department 1—213 

of  President's  letter  to  General  Grant,  unaccompanied  with  enclosures I — 244 

of  appointment  of  Edmund  Cooper,  to  be  Assistant  Secretary  of  the  Treasury I— 2G2 

of  President's  declarations  to  Adjutant  General  Thomas,  February  21 1 — 425 

prior  to  March  9 1—430 

of  (inention,  Whffther  General  ShemiRn  gave  President  an  opinion,  &c 1—498, 505.  ^06 

of  President's  message  to  Senate,  February  34 1—540,541,542,543 

final,  on  the  case ! U— 3tf9,447 

Blodgett,  Foster.    (See  Testimony.) 

Boutwell,  George  S.,  of  Massachusetts,  amanager I — 4, 17 

argument  by — 

on  application  of  counsel  for  thirty  dayv  to  prepare  for  trial I— 78 

on  authority  of  Chief  Justice  to  decide  questions  of  evidence I— Idi,  m4 

on  afiinisslbility — 

of  tclegrmns  relating  to  the  reconstruction  of  Alabama 1—274 

of  extracts  from  records  of  Mavy  Department I— 5fi7 

final,  on  the  case 11—67.84.99 

remarks  on  the  case  of  the  removal  of  Timothy  Pickering I — ^>67 

on  motion  relating  to  the  number  of  speakers  on  final  argument I — 1^5 

Brief  of  authorities  upon  the  law  of  impeachable  crimes  and  misdemeanors — [^y  Hon,  JFUlinm  Lav- 

tenet,  M.  a,  of  Ohio] 1—123.    111—355 

Buckalew.  Charles  R.,  a  senator  firom  Pennsylvania I— 11 

remarks  on  the  competency  of  the  President  pro  tempore  to  sit  as  a  member  of  the  court Ill — 383,  385 

order  by — 
that  the  conclusion  of  the  oral  argument  be  by  one  manager,  as  provided  in  Rede  XXI ;  offered  and 

agreed  to 11—12 

prescribing  form  of  final  question;  offered II — 4T8 

that  the  views  of  Chief  Justice  on  the  form  of  putting  final  question  be  entered  on  the  jouruul ; 

offered  and  agreed  to 11—480 

remarks  by 1—451,728,740,741.    II— 5,  12,  478,  480,  48:J.  489 

opinion  on  the  case 111—218 

Burlrlgh,  Walter  A.    (See  Testimony.) 

Butler,  Benjamin  F.,  of  Massachusetts,  a  manager I — 417 

argument  by — 

on  motion  to  fix  a  day  for  trial  to  proceed 1—25 

on  motion  relating  to  the  number  of  speakers  on  final  argument .1— 41.M 

on  application  of  counsel  for  thirty  days  to  prepare  for  trial I— M 

opening,  on  the  cose I— >'7 

on  authority  of  Chief  Justice  to  decide  questions  of  evidence 1—176,  177,  18 J ,  iti-i 

on  right  of  coiinsel  to  renew  examination  of  a  witness  recullod  by  court I — Trj J 

on  admissibility — 

of  A^lutant  General  Thomas's  declarations  to  Mr.  Bnrleigh,  Feb.  21,  1868 1—187.  192.  193,  195  2.7 

to  clerks  of  War  Departmt'Ut I— ii !  i 

of  appointment  of  Edmund  Cooper  to  be  Assis:uut  decretory  of  Treosuiy 1—259,  260,  263  264,  2(io 


INDEX  V 

« 

Bailer,  Bei^jamin  F.,  of  MaiW(ichii«ett«,  ftrgnment  by,  on  adin!iiitibillty — Cktntlnned. 

of  t«*lef(rAm><  relating  to  the  reeon  struct  ion  of  Alabama I — ^270.  271.  273,  275.  276 

of  Chroaicif-'H  rpp<:»rt  of  Preitident'H  upeech  in  n*ply  to  Hon.  Reverily  Johneon 1— 2S(J.  2P9.  297.  301 

of  Leadcr'M  report  of  Prosideni'ij  tipeecb  at  Cleveland I-— 3-J2,  3"23,  324 

of  President's  declarations  to  Adjutant  General  Tbomav,  Feb.  21 1—420,  421.  422 

prior  to  March  9,  as  to  use  of  force I — 429,  4:)0 

of  conversations  between  President  and  General  Shennan,  Jan.  14.  ..I — 462,  463,  465,  468,  4G9,  470,  471 

472,  473.  475,  479 

of  question  respecting  Department  of  the  Atlantic I — 181,  4f2 

of  tender  of  War  Office  to  General  Shennan I — 182,  4e<i.  484 

of  President's  purpose  to  get  the  question  before  the  courts 1—485.  4J% 

of  question,  Whether  Genernl  Sherman  formed  and  gave  President  an  opinion,  &c I — 500,  501,  5U4 

of  affidavit  and  warrant  of  arrest  of  Lorenzo  Thomas I — 510,  511,  513,  513.  514 

of  President's  message  to  Senate.  Feb.  24 1—53^.539,540,  541.  542,  543 

of  extracU  from  records  of  Navy  Department 1—961,  562,  563,564,  5rk5.  566 

of  employment  of  conuMel  by  President  to  get  up  test  ease 1—597,  600,  604 

of  President's  declarations  to  Mr.  Perrin,  Feb.  21 1—625,  627 

to  Secretary  Welles 1-667,  671 

of  advice  to  President  by  Cabinet  touching  constitutionality  of  tenure-of-office  act I — 676,  677,  678 

touching  construction  of  tenure-of-offlce  act I — (K>4.  695 

of  cabinet  consultations  in  regard  to  obtaining  a  judicial  decision,  &c I — 698,  699 

of  papers  In  Mr.  Blodgett's  case 1—722,  723,  724.  725 

remarks  on  application  of  eoonsel  for  a4)onmment I— f>;.*H,  629 

on  the  Alta  Vela  letter 11—262,  267,  268,  281,  282,  284 

C. 

Cameron.  Simon,  asenator  from  Pennsylvania I — 11 

order  by — 
that  all  the  managers  and  counsel  be  permitted  to  file  arguments  by  eleven  o'clock,  April  23 ; 

offered  and  rejected II — 12 

order  by — 

that  Senate  hereafter  hold  nlf^ht  sessions  from  eight  until  eleven  p.  m. ;  offered 11—283 

tabled,  (yejw,  32;  nays,  17> 11—308 

remarks  by 1—184, 240, 266, 267, 370, 371, 632, 726.    H- 12, 268, 283, 469, 470, 473, 481 ,  4i«,  487, 491, 4i*7 

qneaiionby i 1—267 

Cattell,  Alexander  G.,  a  Senator  firom  New  Jersey 1 — 1 1 

opinion  on  the  caiie Ill — iTg 

Chandler,  William  £.    (See  Ttfiimony.) 

Chandler,  Zacharlah,  a  senator  Arom  Michigan I— 11 

remarks  by 1—674.    11—182,483 

Chttw,  Robert  S.     (See  Ttttimony.) 

Chief  Justice,  attendance  of,  requested  as  presiding  officer  in  the  trial I — 10 

oath  administered  tx> I — U 

casting  vote  given  by I— If 5. 276 

resolution  denying  authority  of.  to  vote  on  any  question  during  the  trial — fjSy  Mr.  Sumner. \ 

offered  and  rejected,  (yeas,  22;  nays,  26) I — 185 

order  denying  privilege  of.  to  rule  questions  of  law — [  By  Mt.  Drake,,  j 

offered  and  rejected,  (yeas,  20 ;  unyH,30,)    1—186 

order  denying  oathority  of,  to  give  casting  vote — \By  Mr.  Sumner.] 

offered  and  rejected,  (yeas,  21 ;  naj's.  27) 1—187 

order  that  the  ruling  of,  upon  all  qiieHtion  of  evidence,  shall  staud  as  the  judgment  of  th<>  Senate  uulesH 
a  f«>rmal  vote  be  asked,  See. — [/?y  Mr.  Henderwn.] 

offered I — 185 

agreed  to,  (yeas,  31;  nays,  19) I — 186 

views  of,  on  form  of  putting  final  question II — 48:i 

appeals  from  decisions  of 11—488.    111—394 

opinion  of  Mr.  Sumner  on  tho  question,  Can  the,  presiding  in  the  Senate,  rule  or  vote  ? Ill — 281 

Clarke.  D.  W.  C.     (See  Testimony.) 
ClepbaJie,  James  O.     (See  Tentimony.) 

Cole,  Coroeliufl,  a  senator  fk-om  California I — 11 

T«mark^by 1—508.     11—179 

Committee  (in  Houae)  to  communicate  to  Senate  the  action  of  the  House  directing  on  impeachment  of 

Andrew  Johnson ;  ordered 1 — 2 

appointed I — 3 

appear  at  bar  of  Senate I — 5 

report  to  House I — '^ 

(in  House)  to  prepare  articles  of  impeachment  against  Andrew  Johnson ;  ordi'red I — 2 

appointed 1—3 

report  of 1—3,6 

(in  Senate)  to  consider  and  report  on  the  message  of  the  House  relating  to  the  impeachment  of  Andrew 

Johnjwn ;  ordered  and  appointed I — 5 

report  of I— ."»,  13 

(in  Senate)  to  request  the  attendance  of  the  Chief  Justice  as  presiding  officer  in  tho  trial ;  ordered  and 

appointed I — 10 

Comp<^tency.     (Seo  Evidence.) 

C->nkling.  KoiKoe,  a  Muntor  fron^New  York I — U 

orders  by — 
that  Rule  XXHI  be  amended  by  inserting  "  subject  to  operation  of  Knle  VII." 

offered  and  agreed  to I — 18 

thnt.  unless  otherwise  ordered,  trial  proceed  immediately  after  replication  filed ;  offered I — 31 

Agreed  to,  (yeas,  40 ;  nays.  10) 1 — :J3 

that  the  Senate  commence  the  trial  30th  March  instant ;  agreed  to,  (yeas,  28 ;  nays,  24) I — 85 

preMjribing  form  of  final  question ;  offered 1 1 — 478 

that  Senate  proceed  to  vote  on  remaining  articles ;  rejected,  (yeas.  26 ;  navs,  a^) II — 4".  2 

remarks  by I— 17. 18, 24, 31 ,  32, 33, 85, 179, 180. 208, 210. 236  24t».  267, 277,  301 .  324.  3.->l),  370.  .'j;m>.  45'). 

451. 452,  490, 497, 521, 5:17,  565,  673,  67(5,  l»9}>,  716 

II— 5,  6,  99,  188,  203,  280,  306,  322,  470. 471, 472, 474, 475, 476, 478, 488,  4f9,  45)2,  193,  494 

qnettionsby 1—240,504 


VI  INi)EX. 

ConneM,  John,  a  senator  from  California I—ll 

remarks  on  t  lie  competency  of  the  President  pro  tempore  to  sit  as  a  member  of  the  court Ill— 367, 395 

orders  by — 
that  Rule  XXI  l>e  amended  to  allow  as  many  of  managers  and  counsel  to  speak  on  final  argument 
OS  cbooKe,  four  days  to  each  side,  managers  to  open  and  close ;  offered  and  rejected,  (yeas,  ID ; 

nays,  27) I— "SSS 

that  hereaftf^r  Senate  meet  at  eleven  a.m.;  offered I— SU 

adopted,  (yeas,  29 ;  nays.  14) 1 — <»33 

that  such  of  raanagors  and  counsel  as  choose  have  leave  to  file  arguments  before  April  24 ;  oflTered 

and  diHagrced  to,  cveas,  24;  nays,  25) II — 5 

prescribiug  form  of  final  question;  ofiered II — 478 

remarks  by 1—36, 161. 185,  ^IffJ,  246, 247, 268, 276, 298, 325, 367, 370. 371, 414,  462, 507, 514, 519, 5»2, 535,  5^1). 

6H,  612, 628, 031. 633, 666, 673, 679. 6!H».  7{XJ.  716 
II-3, 4, 5, 6, 8, 10, 1 1, 83, 84, 413, 469, 470, 471, 472, 473, 474, 476, 478, 481, 483, 484, 488, 492, 493, 494, 4J« 

question  by I — 727 

Convers-itions.     (See  Evidence  f  Tcttimony.) 

Corbett,  Homy  W^  u  senator  from  Oregon I — U 

order  by — 
tbat  two  of  counsel  have  privilege  of  filing  written  or  making  an  oral  address.  Sec-,  amendment 

offertid II— 7 

withdrawn II — 8 

remarks  by 11—7,8,11 

Councel  for  respondent I — 18, 19, 34 

Cox.  Walter  8.    (8ee  TeMtimony.) 

Crai{iu,  Aaron  II.,  a  seuutor  frum  New  Hampshire ...I—ll 

remarks  by I — 673 

Creecy,  Charles  E.    (See  Tettimony.) 

Curtis,  Bei^amin  R.,  of  Massachusetts,  counsel I — 19 

motion  by — 

for  an  allowance  of  throe  days  to  prepare  proofs;  offered I — 367,369 

granted 1—371 

argument  by — 

on  application  for  forty  days  to  prepare  answer I — ^20 

for  titae  to  prepare  proofs 1—367,369 

opening,  for  the  defence 1—377,390,397 

on  admissibility — 

of  Adjutant  General  Thomas's  declarations  to  Mr.  Burleigh  February  21, 1868 1—198, 199 

of  Pn*sident'8  letter  to  General  Grant,  unaccompanied  with  enclosures I — ^244 

of  telegrams  relating  to  the  reconstruction  of  Alabama 1—270, 271, 272 

of  Preddent's  message  to  Senate  February  24 1 — 537, 538 

of  extrac* 8  flrom  records  of  Navy  Department 1—562,563,564,565,566,567,568 

of  employment  of  counsel  by  President  to  get  up  test  case 1—602, 604 

of  President's  declarations  to  Secretary  Welles I — 669 

of  advice  to  President  by  cabinet  touching  caustitutionality  of  tenure -of -ofiice  act. .  .1—677. 678, 689,  G92 

D. 

Davis,  Garrett,  a  senator  from  Kentucky I — 11 

remarks  on  the  competency  of  the  President  pro  tempore  to  sit  an  a  member  of  the  court Ill — 363, 366 

order  by — 
that  a  court  of  impeachment  cannot  bo  legally  formed  while  senators  ft'om  certain  States  are 

excluded :  offered  and  njected,  (yean.  2 ;  nays)  49) I — 36 

remarkKliy 1—35,487,587,519,538.    U-249, 282, 469, 482, 485 

opini on  on  the  case " Ill — 1 56 

Dear,  Joseph  A.     (See  Testimony.) 
Declarations.     (See  £Wde/ic£ ,-  Testimony.) 

Dixon,  James,  a  Kenutor  fnr.n  Counecticiu I — 1 1 

remarks  on  the  competency  of  the  President  pro  tempore  to  sit  as  a  member  of  the  court....  Ill — 388,389, 

390,391.392,393,394,395,396 
Document*.     (See  Evidence.) 

Doolittle,  Jiunes  R.,  a  senator  from  Wisconsin I — 34 

order  by— 
that  on  final  argument  managers  and  counsel  shall  alternate,  two  and  two;  managers  to  open  and 

close :  offered  and  indefinitely  pontponed,  (yeas,  34  ;  nays,  15) I — 536 

remarks I— 231),  276, 486, 489, 535, 436. 61 1,632, 740, 741.    U— 9, 487, 492, 493 

opinion  on  the  case Ul — ^244 

Drake,  Charles  D.,  a  senator  f^om  Missouri I — 11 

remarks  on  the  competency  of  the  President  pro  tempore  to  sit  as  a  member  of  the  court Ill — 380, 389. 

390, 393 
orders  by — 

that  respondent  file  answer  on  or  before  ^th  March :  agreed  to,  (yeas,  28 ;  nays,  20) I — 35 

reconsidered,  (yeas,  27 ;  nays,  23) I — 35 

that  Chief  Justice  prosijimg  ha«  no  privilege  of  ruling  questions  of  law  on  the  trial,  but  all  such 

questions  should  bo  submitted  to  Senate  alone  :  offered  and  rejected,  (yeas,  20 ;  nays,  30) I — 186 

that  votes  upon  incidental  questions  t<hall  bo  without  u  division,  unless  requested  by  one-fifth  of 

members  present,  or  presiding  officer:  (amendment  to  Rule  VII,)  offered I — ^230 

agreed  to 1—277 

that  any  senator  shall  have  pcrmis»ion  to  file  his  written  opinion  at  the  time  of  giving  his  vote : 

offered 11—476 

rejected,  (yeas,  12;    nays,  38) 11—477 

that  the  fiiteen  minutes  allowed  by  Rule  XXUI  shall  be  for  the  whole  deliberation  on  final  question. 

and  not  to  final  question  on  each  article:  offered .* II — 474 

adopted 11—478 

remarks  by 1—33, 82, 175, 176, 179, 186. 207, 208, 209, 230, 247. 255, 276, 277, 278, 280, 298, 325. 336, 426, 480, 

485, 489, 490, 497, 508, 518. 519, 520, 529. 5^,  535, 536, 545, 605, 634, 680, 693, 696 

U— 84, 188, 472, 474, 476, 4T7, 484, 487, 491, 497, 498 
question  bj 1—533 
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Edmnndi'.  George  P.,  a  tonator  from  Vermont 1—17 

orden  by — 
that  aniiwer  be  filed  April  1,  repHcatioQ  three  da^rs  thereafter,  and  the  matter  stand  for  trial  April  6, 

18«»:  offtu^ 1—84 

that  when  the  doors  nhall  be  cloned  for  deliberation  upon  final  qnestion,  the  official  reporters  shall 

take  down  debatev  to  be  reported  in  proeeediDg* :  offered 11—141 

not  indefinitely  pontpoued,  (yeati  30,  nayi»  37) II — 188 

read 11—318,471 

tabled,  (yeas  28.  nays  20) U— 474 

that  the  standing  order  of  the  Senate,  that  it  will  proceed  at  twelve  o'clock  noon  to-morrow  to  vote 

on  the  articleK,be  reminded— [A/ay  11,  1869:J  offered 11—483 

agreed  to 11—483 

that  the  Senate  now  proceed  to  voto  upon  the  articles,  according  to  the  mles  of  tho  Senate  offered 

May  16 11—485 

agreed  to 11—488 

raiMrki  by 1—84,85,86,208,211.277,338,390.451,519.534,537,566,597,680,741 

II— 3, 10, 11, 12, 14, 141, 188, 218, 268, 471, 474, 475, 476, 479, 482, 483, 484, 485, 490, 493 

questions  bv 1—566,597 

opinion  on  the  case Ill— 82 

Emory,  William  H.    (See  Testimony.) 

Brarti,  William  M.,  of  New  York,  counsel 1—19 

motions  by — 

that  after  replication  filed,  counwl  be  allowed  reasonable  time  to  prepare  for  trial:  offered 1—63 

for  an  a^jonmment  in  consequence  of  illness  of  Mr.  Stanbery I— nS33 

argnment  by — 

on  application  for  thirty  days  to  prepare  for  Mai I — 68,71 

onaathorty  of  Chief  Jn«tice  to  decide  questions  of  evidence I — 184 

on  right  of  counsiel  to  renew  eznminatim  of  a  witness  recalled  by  coart 1—582, 524, 526 

on  admissibility — 

of  A4}utant  General  Thomas's  declarations  to  Mr.  Burleigh,  February  21,  1868 1— 306, 207 

to  clerks  of  War  Department I — ^312 

of  President's  Ivtter  to  Oeneral  Grant,  unaccompanied  with  enclosures I— 344, 345 

of  appointment  of  Edmund  Cooptrr  to  be  AwKistant  Secretary  of  the  Treasury .1—858, 363, 364 

of  teiegrnmH  relating  to  the  nHsonstruction  of  Alabama 1^370,271,273,273 

of  Chronicle's  report  of  Prfsident's  speech  in  reply  to  Hon.  Beverdy  Johnson 1—286, 288, 289 

of  Leader's  report  of  President's  speech  at  Cleveland 1—323,323,384 

of  President'it  declM-ations  to  Adjutant  Gener^  Thomas,  February  31 1 — 494 

prior  to  March  9 1—439,430 

of  President's  converitations  with  General  Sherman,  January  14 1 — 470, 475 

of  tender  of  War  Office  to  General  Sherman 1—483,484 

of  question  Whether  General  Sherman  gave  President  an  opinion,  ite I— 501, 504, 506 

of  affidavit  and  warrant  of  arrest  of  Lorenzo  Thomas I — 510,511,514 

of  Preaident'ti  message  to  S<fnate,  February  34 1—538.539,543,543 

of  extracts  from  records  of  Navy  Department 1—566,568 

of  employment  ot  counsel  by  President  to  get  up  test  case 1 — 598,603 

of  President's  declaration  to  Mr.  Perrin 1—625, 626. 627 

to  Secretary  Welles 1—668.672,673 

of  advice  to  Prexident  by  his  cabinet  touching  constitutionality  of  tennre*of-offlce  act I — 67G.  678 

touching  construction  of  tenure-of-office  act 1—694, 696 

of  cabinet  coDNaltationM  io  regard  to  obtaining  a  judicial  decision,  &c 1—699 

of  papers  in  Mr.  Blodgett's  case 1-722,733,724,725 

final,  on  the  cane 11—269,284,308,336 

remarks  announcing  JlneMS  of  Mr.  8tanbt?ry I— 533,  590, 716 

on  order  in  regard  to  limiting  argument  on  final  question I — 497,534.    II — 7,9 

on  application  for  a4}oamment I — 628, 6SS,  631 

Evidence,  question.  Whether  objections  to,  should  be  decided  by  Chief  Justice,  or,  in  first  instance,  sub- 
mitted to  Senate— [  Z^y  Afr.  brake] 1—175,179 

discussed  by — 

Manager  BuUer 1—176,177,181,184 

Manager  Bingham 1—180,181,183 

Manager  Boutwell 1—181,184 

Mr.  Evarts 1—184 

presiding  officer  may  rule  all  questions  of,  which  ruling  shall  stand  as  the  judgment  of  the  Senate, 
unless  a  vote  be  asked.  Sic. ;  or  he  may,  in  first  instance,  submit  such  questions  to  Senate—  [By 

ifr. /feaiitfrsoid— offered ;  1—185:  agreed  to;  (yeas  31,  nays  19) 1—186 

admissibiUty  of— 
declarations  of  Adjutant  General  Thomas,  February  21,  as  to  the  means  by  which  he  intended  to 

obtain  possession  of  War  Department :  (objected  to  by  Mr.  Stanbery) I — 175, 188 

discussed  by — 

Manager  Butler 1—187,192,103,195,207 

Mr.  Stanbery 1—188,192,193,195,206,207 

Mr.  Curtis 1—108,199 

Manager  Bingham 1—302,206 

Mr.  Evarts 1-906,307 

admitted;  (yeas  .19.  nays  11) 1—309 

declarations  of  Adjutant  General  Thomas  to  clerks  of  War  Department,  antecedent  to  his  appoint- 
ment as  Secretary  of  War  ad  interim,  as  to  his  intention  when  he  came  in  command :  (objected 

to  by  Afr.  JBMffs) 1—213 

discussed  by — 

Mr.  Evarts ." 1—212 

Manager  BnUer....- 1—212 

Manager  Bingham I— 2i3 

admitted;  (yeas  36,  nays 33) 1—214 

letter  of  President  to  General  Grant,  February  10,  1868,  unaccompanied  by  other  letters  refened 

totberebi:  (objected  to  by  3fr.  Sumbery) I-r-S43 
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EvideBce,  admissibility  of— 

Preiident'ii  letter  to  General  Oraat— Continued, 
c       dlfctisaedby— 

Mr.  Stanbery 1—244,245 

If  ansirer  Wilson 1—241.346 

Mr.  EvarU 1—244,246 

If  anager  Bingham .\ 1—244 

Mr.  Curtis : 1—244 

objectibn  not  sustained :  (yeas  20.  nays  29) 1—247 

appointment  of  Edmund  Cooper,  private  tecretary  of  President,  aa  Airistant   Secretary  of 

Treasury:  (objected  to  by  Mr.  EvarU) 1—258 

discussed  by — 

Mr.  Evarts 1—258,263,264 

Manager  BuUer 1—259,260,263,264,205 

Mr.  Stanbery 1—260,261,262,264 

Blanager  Bingham 1—262 

not  received;  (yeas  22,  nays 27) 1—268 

telegrams  between  President  and  Lewis  E.  Parsons,  January  17,  1867,  In  relation  to  constitutional 

amendment  and  reconstruction  of  Alabama :  (objected  to  by  Mr.  Stanbery) 1—270 

discussed  by- 
Manager  Butler 1—270,271,272,273,275,276 

Mr.  Evarts 1—270,271,272,273 

Bir.  Stanbery 1—270 

Mr.  Curtis 1-270,271.272 

Manager  Boutwell 1—274 

admitted;  (yeas  27,  nays  17) 1—276 

Chronicle's  report  of  President's  speech,  August  18,  1866,  In  reply  to  Hon.  Rever^  J(Anson : 

(obleoted  to  by  JIfr.  £iHirto) 1—286 

discussed  by — 

Mr.  Evarts 1—286.288.289 

Manager  BuUer 1—286,289,297.301 

withdrawn 1—301 

Ijaader's  report  of  President's  speech  at  Cleveland,  September  3, 1866 :  (objected  to  by  Mr.  feortf).!— 322 

discussed  by — 

Mr.  Evarts 1—322,323,324 

Manager  Butler 1—322,323,324 

admitted;  (yeas 35.  nay«ll) I — 325 

declarations  of  President  to  A<\)utant  General  Thomas,  February  21.  1868,  after  order  for  removal 

of  Mr.  Stanton,  to  show  an  absence  of  purpose  to  use  force ;  (objected  to  by  Manager  Butler..! — 420 

discussed  by- 
Manager  Butler  1-420,421,422 

Mr.  Stanbery 1—421 

Mr.  Evarts 1—424 

Manager  Bingham I — 42'» 

admitted;  (yean 43,  nays  10.) 1—426 

declarations  of  President  to  Adjutant  General  Thomas  prior  to  9th  March,  in  respect  to  use  of  force 

to  get  possession  of  the  War  Office;  (objected  to  by  itfaiu^er  £uc2cr) 1—429 

discussed  by — 

Manager  Butler 1—429,430 

Mr.  Evarts , 1—429,430 

Manager  Bingham 1—430 

admitted 1—430 

conversations  between  President  and  Lieutenant  General  Sherman,  January  14.  1868,  in  regard  to 

removal  of  Mr.  Stanton ;  (objected  to  by  ilfan^er  £ifUer) I — 162 

discussed  by — 

Mr.  Stanbery 1—462,463,465,468,469,471,473 

Manager  Butler 1—462,463,465,468,469,470,471,472,473,475.479 

Mr.  Evarts 1-470.475 

Manager  Wilson 1—478,479 

not  admitted,  (yeas  23,  nays  28) 1—481 

question  in  regard  to  creation  of  department  of  the  Atlantic ;  (objected  to  by  Manager  Butler).... I — 4dL 

discussed  by — 

Manager  Butler I— 481.4S2 

Mr.  Stanbery 1—481.482 

not  admitted 1—482 

tender  to  General  Sherman  of  appointment  as  Secretary  of  War  ad  inteHm',  (objected  to  by  Man- 
ager Butler) 1—482 

discussed  by — 

Manager  Butter 1—482,483 

Mr.  Evarts 1—482 

Mr.  Stanbery I— 4ii2 

admitted 1—483 

question,  Whether  at  the  first  offer  of  War  Office  to  General  Sherman  anything  ftirther  passed  in 

reCerenco  to  the  tender  or  acceptance  of  it ;  (objected  to  by  Manager  Butler) I — 484 

discussed  by- 
Manager  Butler 1—464 

Mr.EvartH 1—484 

not  admitted,  (yeas  33,  nays  29) I — 485 

President's  dccluratlon  of  purpose  of  getting  Mr.  Stanton's  right  to  office  before  the  courts ;  (objected 

toby  Manager  Butler) I — 485 

discussed  by- 
Manager  Butler 1—485.486 

Mr.  Stanbery I— 4t<5 

Mr.  Evarts I— 4«6 

not  admitted,  (yeas7.  nays  44) I— 4«7 

President's  declaration  of  pnrpofie  In  tendering  Oenernl  Sherman  the  appointment  of  Secretary  of 

War  ad  interim  ;  (objected  to  by  Manager  Bingham) I — 488 

not  admitted,  (yeas  25,  nays  27) 1—489 
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President's  declarations  to  General  Sherman  in  reference  to  use  of  threats  or  force  to  get  {MMseission 

of  the  War  Office;  (objected  to  by  Manner  Butler) I^4^I9 

not  admitted I—iHO 

question,  Whether  General  Sherman  gave  President  an  opinion  as  to  advisability  of  a  change  in  the 

War  Department;  (objected  to  by  Manager  Butler) I — 498 

discassed  by — 

Manager  Bingham I— 498, 605^  5f>6 

Mr.Stanbery I— 499,50J,50I 

Manager  Butler I— 5tt0,301,5()4 

Mr.  Bvarts I.-^),  504.506 

not  admitted,  (yeas  15.  nays  35) 1—507 

advice  to  President  to  appoint  some  person  in  place  of  Mr.  Stanton :  (objected  to  by  Manager  Butler) . . .  I — 5u7 

not  admitted,  (yeas  18,  nays  32) 1-^508 

affidavit  of  Edwin  M.  Stanton  and  warrant  of  arrest  of  Lorenzo  Thomas :  (objected  to  by  Manager 

Butler) - 1—510 

discussed  by — 

Manager  BuUer 1—510,511,512,513,514 

Mr.  Evarts 1—510,511,514 

Mr.Stanbery 1—612,513,514 

admitted;  (yeas 34,  nays  17) I— 515 

gnestion.  Whether  President  stated  to  General  Sherman  his  purpose  in  tendering  him  the  office  of 

Secretary  of  War<ui  interim:  {objected  to  by  Manager  Btngkam) I — 517 

admitted;  (yeas  26,  nays 22) : 1—518 

President's  declaration  of  purpose  in  tendering  General  Sherman  the  office  of  Secretary  of  War  ad 

interim:  (objected  to  by  Manager  Bingham) 1—518 

admitted;  ( veas 26,  nays 25) J— &90 

menage  of  PreMdent  to  Senate,  February  24,  1868,  In  response  to  Senate  resolution  of  February  21, 

1868:  (objected  to  by  AfoiM^er  J?tt«Z«r) 1—538 

discussed  by — 

Manager  Butler 1—538,539,540,541,542.543 

Mr.  CurtU I— 5:J7,538 

Mr.  Evarts I— 538, 531),  .542, 543 

Manager  Bingham 1—540,541,542,543 

not  admitted I — 544 

eoctroctM  from  records  of  Navy  Department,  exhibiting  practice  In  respect  to  removals :  (objected  to 

by  MAnager  BuUer) 1—561 

di»euM»ed  by — 

Mansger  Butler I— 56 1.562, 563, 564, 565,  SfiT, 

Mr.  Curtis I— 562, 563, 564, 565, 566, 567, 5«)8 

Mr.  Evarts 1—566,568 

Manager  Boutwell 1—567 

admitted;  (yeas 36, nays  15) 1—568 

employment  of  counsel  by  President  to  raise  qucMtion  of  Mr.  Stanton's  right  to  hold  the  office  of 

Secretary  of  War  against  authority  of  President :  (objected  to  by  Manager  Butler) 1 — 597 

discussed  by —  '  ^ 

Manager  Butler 1—597,600.604 

Mr.  Evarts I— ."»98,rK)3 

Mr.  Curtis I— 602.GO4 

Manager  Wilson 1—602 

admitted;  (yeas 29,  nays 21) 1—605 

acts  toward  getting  ont  habeas  rorpue  in  the  case  of  Lorenzo  Thomas :  (objected  to  by  Manager  Butler)  I — 608 

admitted ;  (yeas  27,  nays  23) 1—609 

t^U,  after  failnro  to  obtain  habeas  corpus,  in  pursuance  of  President's  instructions  to  test  the  right  of 

Mr.  Stanion  to  continue  in  office :  (objected  to  by  Manager  Butler) I — 610 

admitted;  (yeas 27, nays 23) 1—612 

declarations  of  President  to  Mr.  Perrin,  Febmary  21.  1868,  in  reference  to  removal  of  Mr.  Stanton, 

and  nomination  of  a  successor :  (objected  to  by  Manager  Butler) I — 625 

discussed  by — 

Manager  Butler 1—625.627 

Mr.  Evarts 1 1—625,  (S26, 627 

Managet  Wilson 1—626 

not  aiimitted ;  (yeas  9,  nays  37) 1—628 

President's  declarations  to  Secretary  Welles,  February  21,  in  relation  to  removal  of  Mr.  Stanton : 

(objected  to  by  Manager  Butler) 1—667 

discussed  by — 

Manager  Butler 1—667,671 

Mr.  Evarts 1—668, 672, 6rj 

Mr.  Curtis 1— 6()9 

admitted,  (yeas  26.  nays  23) 1—674 

advice  to  President  by  cabinet  touching  constitutionality  of  tenure-of-office  act :    (objected  to  by 

Manager  Butler) 1—676 

discuKsed  by 

Manager  Butler 1—676,677,678 

Mr.  Evarts 1—676.678 

Mr.  Curtis I— 677, 678,  681>,  692 

Blanager  Wilson .....1 — 6dl 

not  admitted ;  (yeas  20,  nays  29) 1 — 693 

advice  to  President  by  cabinet  in  regard  to  construction  of  tenure-of-office  act.  audits  application  to 

Secretaries  appointed  by  President  Lincoln;  (objected  to  by  Manager  Butler) I — 694 

discussed  by — 

Mr.  Evarts i 1—694,696 

Manager  Butler 1—694,695 

not  admitted:  (yew  22,  nays  26) 1—697 

cabinet  consaltations  in  regard  to  obtaining  a  judicial  decision  on  constitutionality  of  tenure -of -office  * 

act;  (objected  to  by  Manager  Butler) 1—698 

discuined  by — 

Manager  Butler 1—698,699 

Mr.  Evarts 1—699 

not  admitted;  (yeas  19,  nays  30) 1—700 
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question,  Whether  any  gnggeitioni  were  made  in  cabinet  looking  to  the  Tflcation  of  any  office  by 

force;  (objected  toby  Manoj^er  Butler) 1—700 

not  admitted;  (yeag  18,  nayMiifi) 1—701 

opinion*  given  to  President  by  cabinet  on  question.  Whether  the  Secretaries  appointed  by  President 

Lincoln  were  within  the  proTlsions  of  tennre-of-office  act;  (objected  to  by  Manager  BiHgkam) . I— ^  15 

notailmitted;  (yoas 90.  nays  26) 1—716 

answer  of  Foster lilodgett  to  Postmaster  Gteneral's  notice  of  his  suspension  from  the  oiBce  of  post- 

master  at  Augusta,  Oa.;  (ott}ected  to  by  A£r.  EvarU) 1—722 

discussed  by — 

Mr.  Evarts 1—722,783,724.725 

Manager  BuUer 1— 7J2, 723, 724, 725 

notadnliUl^d 1—726 

Dominations  of  Lieutenant  General  Sherman,  February  13,  18^.  and  of  Mi^or  OenornI  George  IL 

Thomas,  February  31,  1861,  to  be  Generals  by  brevet ;  (objected  to  by  Mr.  Evarts) 1—736 

not  admitted;  (yeas  14,  nays  35) 1—738 

Evidence,  documentary,  for  the  prosecution — 

copy  of  oath  of  Andrew  Johnson,  President  ot  the  United  States,  April  15,  1865,  with  accompanying 
oertlflcates 1—147 

copy  of  I'residcnt  Lincoln's  message  to  Senate.  January  13,  1862,  nominating  Edwin  M.  Stanton  to  bo 
Secretary  of  War 1—148 

oopy  of  Senate  resolution  in  executive  session,  January  15,  18^,  consenting  to  appointment  of  Edwin 

M.  Stanton  to  be  Secretary  of  War 1—148 

>  copy  of  President's  message  to  Senate,  December  12, 1867,  announcing  suspension  of  Edwin  M.  Stanton 
from  the  office  of  Secretary  of  War,  and  designation  of  General  Grant  as  Secretary  of  War  ad 
interim •. 1—148 

fTTTj  nf  fiiTlita  MS'~i'ntirm  Jimuary  13,  1866.  in  respond  tu  message  of  Prt-sLUuit  aun«>niu;intf  snsj>eM- 
"Br\n«ifi.^|m,i»  -Yi,  f>ttun».->i»^  luid  non-concurring  in  such  suspension I — 155 

col»y  or  Senate  order,  January  13,  \B6B,  directing  Secretary  to  communicate  copy  of  non-concurring 

resolution  to  President,  to  Edwin  M.  Stanton,  and  to  U.  S.  Grant,  Secretary  of  War  ad  interim 1—155 

»    copy  of  Presidi  nt's  message  to  Senate,  February  21,  1868,  announcing  removal  of  Edwin  M.  Stanton 

from  office,  and  designation  of  the  Adjutant  General  of  the  anuy  as  Secretary  of  War  ad  interim..! — 156 

copy  of  President's  onlcr,  February  21, 1^8,  removing  Edwin  M.  Stanton  fk-om  the  office  of  Secretary 
of  War fS. 1—156 

copy  of  President's  letibr  of  authority  to  Lorenzo  Thomas,  February  31,  1868,  to  act  as  Secretary  of 
Wnr<ui  interim,  and  directing  him  immediately  to  enter  upon  duties I — 156 

copy  of  Senate  resointion,  February  2i ,  1868,  that  President  has  no  power  to  remove  the  Secretary 
of  War  and  to  d9«ignate  any  other  officer  to  perform  duties  of  that  office  ad  interim I — 157 

copy  of  Senate  order,  February  21,  1868,  directing  Secretary  to  communicate  copies  of  foregoing 
resolution  to  President,  to  Secretary  of  War,  and  to  Ac^utant  General  of  the  anuy I — 157 

copy  of  President  Lincoln's  commission  to  Edwin  M.  Stanton  as  Secretary  of  War,  January  15,  1862. 1— 157 
\commission  of  Edmund  Cooper  as  Assistant  Secretary  of  Treasury,  November:^,  1867 1 — 163 

letter  of  authority  to  Edmuud  Cooper,  December  2, 1867,  to  act  as  Assistant  Secretary  of  Treasury.  .1 — 164 

capy  of  General  Orders  No.  15,  March  12,  1866,  requiring  all  orders  relating  to  military  operations 
issued  by  President  or  Secretary  of  War  to  be  issued  through  General  of  the  army 1—237 

copjrof  Brevet  Mi^or  (general  W.  H.  Emory's  commission,  July  17,  1866 1—239 

SpecmL  Grdera  No.  426,  August  27,  1867,  assigning  General  Emory  to  command  of  department  of 
Washington t 1—240 

order  of  >Pre8ident,  February  13,  1868,  that  Brevet  Mf^or  General  Thomas  resume  dutios'aa  Adjutant 
General 1—240 

letter  of  General  Grant,  January  24,  1868,  requesting  to  have  in  writing  order  given  him  verbally  by 
President  to  disregard  orders  of  EM.  Stanton  as  Secretary  of  War,  &c 1—240 

President's  instructions  to  General  Grant,  January  29,  1868,  not  to  obey  orders  from  War  Depart- 
ment, unless,  Slc 1—240 

letter  of  President  to  General  Grant,  February  10,  1868,  in  r^pird  to  bis  having  vacated  the  office  of 
Secretary  of  Warod  interim 1—241 

cop^  of  President's  letter  of  authority  to  Lorenzo  Thomas  to  act  as  Secretary  of  War  ad  interim. .  .1 — 248 

copies  of  order  removing  Edwin  M.  Stanton,  and  letter  of  authority  to  General  Thomas  with  indorse- 
ments thereon ,  forwarded  by  President  to  Secretary  of  Treasury  for  h is  informat  ton I — ^248, 249 

copy  of  General  Orders  No.  17,  March  14,  1867,  requiring  all  orders  relating  to  military  operations  to  . 
be  issued  through  General  of  the  army 1—249 

copy  of  order  of  General  of  army  to  (General  Thomas  to  resume  duties  as  A<iUutant  General 1—256 

message  of  President  communicating  report  of  Secretary  of  State,  showing  proceedings  under  concur- 
rent resolution  of  tlie  two  houses  requ9sting  Preiddent  to  submit  to  leg^latures  of  States  an  addi- 
tional article  to  the  Constitution 1—278 

report  of  President's  speech,  August  18, 1866,  in  reply  to  Hon.  Reverdy  Johnson,  as  sworn  to  by 
Francis  H. Smith 1—298 

report  of  President's  speech,  August  18, 1866.  revised  by  William  G.  Moore,  his  secretary I-«-301 

at  Cleveland,  September  3, 1866,  in  Cleveland  Leader 1—323 

at  Clnveland,  September  3,  1866,  by  D.C.  McEwen 1—328 

at  Cleveland,  September  3,  1866,  in  Cleveland  Her«ld 1—3.13 

at  St.  Louis,  September  8,  1866,  iu  MiMOuri  Democrat I— 510 

at  St.  Louis,  September  8,  1866,  in  St.  Louis  Times 1—348 

forms  of  various  commissions  as  issued  by  President  before  and  after  passage  of  civil -tenure  act 1 — 353 

list  of  removals  of  heads  of   departments  at  any  time  by  President  during  session  of  Senate I — 358 

list  of  appointments  of  beads  of  departments  at  any  time  by  President  without  advice  and  consent  of 
Senate  and  while  Senate  was  in  session. I — 353 

correspondence  between  President  John  Adams  and  Timothy  Pickering,  May  1800,  relating  to  re- 
moval of  Mr.  Picls.ering  from  office  of  Secretary  of  State I — 362 

copy  of  President  John  Adams's  message.  May  12,  1800,  nominating  John  Marshall  to  be  Secretary 
of  State  in  place  of  Timothy  Pickering  removed,  and  action  of  Senate  thereon I — 3^ 

letter  from  President,  August  14,  1867,  notifying  Secretary  of  Treasury,  "  in  compliance  with  re- 
quirements "  of  tenure-of-office  act,  of  suspension  of  Edwin  M.  Stanton I — 364 

letter  of  Secretanr  of  Treasury,  August  15,  1867,  notifying  heads  of  bureaus,  in  compliance  with 
re<)[uirementt  of  tenure-of-office  act,  of  suspension  of  Edwin  M.  Stanton 1 — 366 

executive  messages  of  President  communicating  information  of  suspension  of  several  officers I — 369 

communication  ftt)m  Secretanr  of  State,  December  19, 1867,  reporting  to  President,  in  compliance 
with  provisions  of  .tenore-of-offloe  act,  the  sospensiou  of  the  consul  at  Brunai,  Borneo I — 369 
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Gvideoco,  doeumentary,  for  the  prosecntlon— Continued, 
copy  of  letter  from  A<!Untant  General  Thomas  to  President,  February  31,  1868,  reporting  delivery  of 
Prenident's  communication  to  Edwin  M.  Stanton  removing  him  from  office,  and  accepting  appoint- 
ment of  Secretary  of  War  ad  interim 1—37(1 

Evidence,  documentary,  for  the  defence— 

affidavit  of  Edwin  M.  Stanton,  and  warrant  of  arrefit  of  Lorenso  ThomaR,  February  23, 1868 1 — 515 

docket  of  entries  as  to  disposition  of  caMo  of  United  StateH  vs.  Lorenso  Thomas I — 5^1 

Prei»{dent*s  nomination  of  Thomas  Ewing,  sen.,  to  t*e  Secretary  of  War,  February  22,  1868 1—537 

copy  of  Senate  proceedings,  Mav  13,  1800,  on  nomination  of  John  Manhali  to  be  Secretary  of  State. 

in  place  of  Timothy  Pickering,  removed I — 555 

copy  of  President  Tyler's  order,  February  29,  1844,  appointing  John  Nelson,  Attorney  General,  to 

discharge  duties  of  Secretary  of  State  ad  interim 1—557 

copy  of  Senate  resolution.  March  6,  1844,  confirming  nomination  of  John  C.  Calhoun  as  Secretary  of 

State,  vice  A.  P.  UpKhnr 1—558 

copy  of  President  Fillmore's  order,  July  23,  185').  deslgDating  Winfield  Scott  to  act  as  Secretary  of 

Whr  ad  interim I— 5SA 

copv  of  Senate  resolution,  August  15.  18.')0,  confirming  nomination  of  Charles  H.  Conrad  as  Secretary 

'of  War 1—538 

copy  of  President  Bnohanan's  order,  January  10,  1861,  appointing  Momcs  Kelley  to  be  Acting  Secretary 

of  Interior I— S.'Vd 

copy  of  President  Lincoln's  commis^ion,  March  5,  1861,  to  Caleb  B.  Smith  as  Secretary  of  Interior  ..1—559 
copy  of  letters  of  Acting  Secretary  of  Treasury,  August  17,  1842,  relating  to  removal  of  eoUedor  and 

appraiser  in  Philadelphia I — 560 

eztrncts  from  records  of  Navy  Department  exhibiting  practice  in  respect  to  removids ■ I— -{i^ 

list  of  civil  rrfficem  of  Navy  Department,  appointed  for  four  ynani  under  act  of  May  15,  1889,  and 

removable  at  pleasure,  who  were  removed,  tbeh:  terras  not  having  expired I — 573 

copies  of  documents  from  State  Department,  showing  practice  of  government  in  removal  of  officers 

during  session  of  Senate,  during  recess,  and  covering  a1 1  caxei  of  vacancy I — 374,  590 

copies  of  documents  from  Post  Office  Dfpartmeiit,  showing  removals  of  postmasters  during  session  of 

Senate  and  ad  interim  appointments I — 581 

message  of  President  Buchanan,  January  15,  1861,  in  answer  to  Senate  resolution  respecting  vacancy 

in  the  office  of  Secretwy  of  War I — 583 

list  of  persons  who  discharged  duties  of  cabinet  officers,  whether  by  appdintment  made  in  recess  and 

those  confirmed  by  Senate,  as  well  as  those  acting  od  interim,  or  simply  acting I — 565 

statement  of  beginning  and  ending  of  each  iegiflati ve  sension  of  Congr»as  from  1"^  to  1868 1—594 

statement  of  beginning  and  ending  of  each  special  seMion  of  Senate  from  1769  to  1868 1—^5 

copy  of  President  Adams's coa.mission  to  George  Washingtoo,  July  4, 11^,  constituting  hhn  Lieutenant 

General  of  the  army 1—653 

tables  from  Department  of  Interior,  showing  removals  of  cfflcers.  date,  name,  office,  and  whether 

removal  was  during  recess  or  during  session  of  Senate I — 651 

lldt  of  consular  officers  appointed  during  session  of  Senate  where  vacancies  existed  when  appointments 

were  made * I — 662 

form  of  navy  agent's  commission I — 705 

official  action  of  Post  Office  Department  in  removal  of  Foster  Blodgett 1—709 

Evidence,  documentary,  for  the  prosecution,  in  rebuttal- 
Journal  of  first  Congress,  1774-'7.'S,  exhibiting  report  of  committee  to  draft  commission  to  General 

(}eorge  Wash  ington I — ^7 1 8 

letter  of  James  Guthrie,  Secretary  of  Treasury.  AugUKt  23.  1855,  as  to  practice  of  govenunent  in 

appointhig  officers  dnring  receiw  to  fill  vacancies  exinting  btforv  adjournment I — ^719 

copy  of  iudictmei  t  In  case  of  Foster  Blodgett  in  district  court  of  United  States  for  southern  district  of 

Georgia 1—720 

lijit  of  the  various  officers  in  United  States  affected  by  Presidenfu  claim  of  right  to  remove  at  pleaiture 

and  appoint  ad  interim,  their  salaries,  Sec I — 729 

Ewing,  Thomas,  sen.,  nomination  of,  to  be  Secretary  of  War 1—508,516,537,555,556 

F. 

Ferry.  Orris  S.,  asenator  from  Connecticut I — II 

oraers  by— 
that  the  hour  of  meethig  be  at  11  a.  m.,  nnd  that  there  be  a  recess  of  thirty  minutes  each  day  at  2 

p.  m. :  offered  and  rejected,  (yeas  24,  nays  26) I^^36 

that  tabular  statements  presented  by  Manager  Butler  be  omitted  from  publUhed  procceduigs: 

offered 1—633 

adopted I — 634 

remarks  by 1—186,187,336,536,602,632,633,701,716.    11—4,495.    Ill— 3if4 

question  by I — 6U2 

opinion  on  the  ease Ill — 121 

Ferry.  Thomas  W.    (See  Testimony.) 

Feimeuden,  William  P..  a  wnatorfrom  Maine I — 11 

remarkK  on  the  competency  of  the  President  pro  tempore  to  nit  at«  a  n)emb(.*r  of  the  court.  .Ill — 366, 367, 3'.M,  401 

remarks  by 1—176,266,267,268,336,478,479.    11—6,7,195,469,473,483.485 

queiitionsby 1—267,268 

opinion  on  the  case Ill — 16 

Fowler.  Joseph  .S..  a  Denator  from  Tennessee I — 1 1 

remarks  by 1—175,276.    11—7 

opinion  on  the  catte Ill — 193 

Freiinghuysen.  Frederick  T.,  a  senator  from  New  Jersey I — 11 

remarks  on  the  competency  of  the  President  pro  tempore  to  sit  as  a  member  of  the  court Ill — 380, 385 

order  by — 
that  as  many  of  managers  and  counsel  as  shall  choose  be  permitted  to  speak  on  final  argument, 

offered  and  laid  over 1—^51 

discuiised 1—491 

modified 1—495 

tabled,  (yeas  38,  nays  10) 1—493 

remarks  by 1—188,451,491,495.    11—1.3,474 

question  by I — 188 

opinion  on  the  case Ill — 208 
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GricDeM,  James  W..  a  senator  from  Iowa I— 11 

remarks  on  the  competency  of  the  l*resldent  pro  tempore  to  nit  ag  a  member  of  the  court . . .  .Ill — 388, 394, 401 
order  by— 
that  hi-n:after  the  hour  of  meeting  Hhall  be  12  o'clock  m.  each  day,  except  Sunday : 

offered 11—99 

adopted,  (yeaa  SI,  n«yg  13) 11—141 

remark*  by 1—17,78,179,298,315,608,701,709.    H— 6, 8, 13, 99, 217, 268, 322, 360, 469, 485 

qneMtionby , I — 315 

opinion  on  the  case Ill — 328 

Groe^beck,  William  S.,  of  Ohio,  conniel 1—34 

argument,  final,  on  theca8o 11—189 

H. 

arlan,  Jameg,  a  senator  from  Iowa 1—11 

opinion  on  the  cane -. Ill— 233 

Hendernon,  John  B.,  a  senator  firom  Miseonrl I — 11 

orders  by — 
that  application  for  thirty  daytt  to  prepare  for  trial  be  postponed  until  after  replication  filed :  offered 

and  not  agn-ed  to,  (yeas  25,  nayri38) I — 81 

that  presiding  officer  may  rule  all  questions  of  evidence,  wlilch  ruling  shall  stand  as  the  Judgment 
of  the  Senate,  unless  some  member  shall  ask  u  ft>rmal  vote,  in  which  case  it  ithaU  be  submitted  to 
the  Senate ;  or  he  may  submit  any  such  question  to  a  vote  In  the  first  instance,  (amendment  to 
Role  VII:) 

offered 1—185 

agreed  to,  (yeas  31.  nays  19) 1—186 

that,  subject  to  Rule  XXI,  all  managers  not  delivering  oral  arguments  may  file  written  arguments 
before  April  24,  and  counsel  not  making  oral  arguments  may  file  written  arguments  before  April  27 : 

offered II— 8 

remarks  by I-«l,  185, 247, 265, 266, 450, 488, 529, 530, 699.    H— 6,9,10,11,336,488,491,494 

questions  by 1—265.529,699 

opinion  on  the  case Ill — 295 

Hendricks,  Thomas  A.,  nsenatorfrom  Indiana I — II 

remarks  on  the  competency  of  the  President  pro  tempore  to  sit  as  a  member  of  the  court Ill— 360, 364, 

392,399,401 
order  by — 

that  trial  proceed  with  all  convenient  despatch :  amendment  offered  and  agreed  to I — 86 

prescribing  form  of  final  question :  offered 11 — 478 

remarks  by I— 86, 180, 231, 565, 633.    11—13,282,283,473,474,478,483,484,487,488.489 

opinion  on  the  case Ill — 95 

Hoar  of  meeting,  order  fixing,  at  11  a.  m. — [/?y  Mr.  Counet9.] 

offered 1—^31 

adopted,  (yeas  29.  nays  14) 1—633 

order  fixing,  at  12  o'clock  m.  each  day,  except  Sunday — [Bjf  Mr.  Grivus,  | 

offorod 11—99 

adopted,  (yeas  21,  nays  13) II — 141 

Howard,  Jacob  M.,  asenatorfrom  Michigan I— U 

remarks  on  the  competency  of  the  President  pro  tempore  to  sit  as  a  member  of  the  court Ill— 361, 367, 

382, 383, 388, 389, 390, 392, 393, 401 
orders  by — 
(in  Senate.)  that  the  message  of  the  House,  relating  to  the  impeachment  of  Andrew  Johnson,  be 

referred  to  a  select  committe  of  neven,  to  consider  and  report  thereon ;  agreed  to 1—5 

(in  Senate, )  that  the  Senate  will  take  proper  action  on  the  message  of  the  House  in  relation  to  the 

impeachment  of  Andrew  JobuHon :  reported  and  agreed  to I— ^ 

(in  Senate,)  that  at  1  o'clock  to-morrow  afternoon,  the  Senate  will  proceed  to  consider  the  impeoch- 

ment  of  Andrew  JobnM>n,  &c  :  ogreod  to  March  4 I — 9 

that  a  summons  do  issue  to  Andrew  Johnson,  returnable  on  Friday,  March  13,  at  1  o'clock  p.  m. : 

adopted 1—16 

that  no  senator  shall  speak  more  than  once,  nor  to  exceed  15  minutes  on  one  question,  during  fioul 

deliberations :  offered  and  rejected,  vyens  19,  nays  30) II — 218 

remarksby .  .1— 5, 9, 12, 16, 17, 34,  :i6, 69. 77, 78. 82, 160, 180, 188, 214, 235, 265, 276, 324. 325, 346, 367, 370, 451. 486. 
497. 514, 530, 566, 006, 612, 673, 660, 693, 716, 738.    II— 5, 10, 14, 218, 219, 282, 3J=»9. 446, 472, 485. 49c« 

questions  by ^ 1—270,530,566.680 

opinion  on  the  case .? Ill — 31 

Howe.  Timotbv  O.,  a  senator  from  Wisconsin I — H 

remarks  on  the  competency  of  the  President  pro  tempore  to  sit  as  a  member  of  the  court Ill — '.i&i 

remarksby 1—30,490,508,520.533,608,611,740.    II— 12, 282, 28:  J,  475 

opinion  on  the  case ill — 58 

Hudson,  William  N.    (See  Tettmony.) 

I. 

Impeachable  crimes,  definition  of 1-88,123,147,476.    11—286.    Ill— 355 

Impeachment  of  Andrew  Johnson,  Pretddcnt  of  the  United  States — 

resolntion  (in  Ilouse)  providing  for  the,  [By  Mr.  Coeode,  Feb.  21, 1808:]  referred I— I 

reported I — 1 

adopted,  (yeas  126,  nays  47) t I— •» 

Committee  (in  Houi&c)  to  communicate  to  Senate  its  action  directing  an — 

ordered 1 — 2 

appointed 1—3 

appear  at  bar  of  Senate I — 5 

report  to  House I — 3 

Committee  (in  Ilouse)  to  prepare  articles  of— 

ordered I — 2 

appointed I — 3 

report  of 1—3,  4,  6 
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ImpMcbment  of  Andrew  Johnaon — Continaed. 
order  (In  House)  limiting  debate,  and  directing  proceedings  when  article!  of,  are  reported  to  Hotue — 

adopted,  (yeas  106,  nays  37) I~3 

managers  elected  and  Senate  notified 1—4 

directed  to  cany  articles  to  Senate 1 — 4 

Honse  informed  that  Senate  is  ready  to  receive I — t 

Hooaein  Committee  of  tlie  Whole  to  attend I — 4 

appear  at  bar  of  the  Senate  with  articles 1—6 

demand  that  the  Senate  take  process,  dec I — 16 

furtielesof 1—6 

rultnt  of  procedure  on  the  trial  of I — 6, 13 

answer  of  respondent 1—37 

replication '. l—Si 

opening  arguments 1—87,  377 

evidence I — 147,  415 

arguments II — 14-447 

final  vote U— 486,  487,  496^  497 

opinions. .» Ill 

J. 

Johnson,  Andrew,  President  of  the  United  States- 
articles  of  Impeachment 1—4 

■nmmomi  iuned  to I — 16 

returned I — 18 

called  by  proolamatioa .^ 1 — 18 

appearance  entered  and  counsel  named 1 — 19 

forty  days  asked  to  prepare  answer I — 19 

answer  to  articles I — 37 

oath  of  oflice,  April  15, 1865 1—147 

saspennion  of  Edwin  M.  Stanton,  Secretary  of  War,  and  dedgoation  of  General  Grant  Secretary  ad 

iff  tmia  communicated  to  Senate  December  13, 1867 1—148 

Senate's  non-concurrence  in,  communicated I— 155 

removal  of  Edwin  M.  Stanton,  Secretary  of  War,  and^fieslgnation  of  Lorenzo  Thomas  Secretary  ad 

iftcmm.  February  21, 1868 1—156,248 

Senate's  denial  of  power  to  remove  and  appoint  communicated I — 157,  IStf 

appointment  of  Edmund  Cooper  Assistant  Secretary  ot  TreaMury I — 163, 164 

order  that  Adjutant  Ckneral  Thomas  resume  his  duties I — 240 

instructions  to  General  Grant  not  to  obey  orders  from  War  Department,  unless,  &c 1 — 340 

letter  to  General  Gruit  in  regard  to  his  having  vacated  the  office  of  Secretary  ad  interim 1—341 

telegram  to  Governor  Parsons ^ 1—379 

message  communicating  report  relating  to  amendment  of  the  Constitution I — ^378 

reports  of  speech  August  IB,  18e6,  in  reply  to  Hon.  Reverdy  Johnson 1—298, 301 

at  Cleveland,  Septembers,  1866 1—^)35.338.333 

atSt.  Louis,  September 8,  1866 I— 340,;M8 

notifiration  to  Secretary  of  Treasury,  August  14,  1867,  of  su'peu^ion  of  Mr.  Stanton 1—364 

conversation  with  General  Emory 1—233, 236 

with  General  Wallace 1—353,256 

with  Mr.  Wood I— 37i 

with  Mr.  Blodgett 1—375 

wi  h  Ai^utHut  General  Thomas 1—417. 418, 436, 437, 428, 430, 437, 438, 43U,  453, 453 

with  Lieutenant  General  Sherman I — 461, 48 1, 483 

with  Mr.  Cox 1—597,605.609,613 

with  Mr.  Merrick 1—617,083 

with  Mr.  Perrin I— <;33.634 

with  .Secretary  Welles 1— OTvl,  fi74, 675 

tender  of  War  Office  to  Lieutenant  General  Sherman 1—461, 483, 485, 517,  .518, 5'21. 51!8,li29 

nduiination  of  »Ir.  Ewing  Secretary  of  War,  February  33,  1868 1— 5(>8, 516, 537, 555, 516 

injit ructions  to  tent  I^oreuzo  Thomax's  right  to  office I— C(»5, 6i)9, 630 

acqaittal  on  article  XI II— 486, 4fe7 

II 11—496 

III : 11—497 

Johneon,  Reverdy,  a  senator  fh>m  Maryland I — 11 

remarks  on  the  competency  of  the  President  pro  tempore  to  sit  as  a  member  of  the  court.  Ill — .'161, 366,  :)69, 

390,393,401 
orders  by — 
that  trial  proceed  at  the  expiration  of  10  days,  unless  for  causes  shown  to  the  contrary :  offored. . .  I — 83 

considered I — 84 

that  Senate  commence  the  trial  Sd  of  April :  offered I — 85 

that  two  of  managers  be  permitted  to  file  printed  arguments,  &c. :  amendment  offered  and  adopted.  II — 5 

remarks  by 1—18, 33, 76, 83. 83.  84, 85, 147, 1 54, 16<),  161 .  176, 306. 308, 309, 336. 337, 347, 365, 370, 298,  313. 

325,363,365,368,370,373,397,452,486,487,495.507,  515,  517,  5>8,  5!9,  530,  .531,  532, 
523. 534, 528, 539, 533, 5.34, 537, 563. 563, 564, 566, 5<*,  573,  583,  589,  590,  613.  630.  631, 
626.644,654,661,669.675.676  680,693,709,  711,  714,  716,  717,  7l8,  731,  733,  7:W,  739, 
740, 741.  II— 5, 6. 13, 118, 166, 189, 318, 363, 381, 383,  283,  306,  389,  469,  475,  479,  483. 
■     484,485,487,490,498. 

qnestionuby 1—206.265,507,317,680 

opinion  on  the  coiie Ill-  -50 

Jnnen,  J.  W.    See  Tettimony. 

Judgment  of  acquittal  entered II — 496 

K. 

KariRner,  George  W.     (See  Testimony.) 
Koapp.  George.     (See  Tcglimony.) 

Lawr»*uee.  William,  a  representative  from  Ohio— 
brivt  of  authori:iett  u^aou  the  law  of  impeachable  crimes,  by I — 133.    Ill— 355 
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Lofritilativo  bosiness.    (See  Practice,) 

Lofjran,  John  A.,  of  lUkiols,  auumager 1—4,17 

iirgnmf  nt  by — 

on  application  of  coanael  for  thirty  dayi  to  prepare  for  trial 1—69 

final,  on  thecaM 11 — 14 

remai  kM  on  the  Alta  Vela  letter 11—268 


Mnnui^nton  the  part  of  the  House  elected,  and  Senate  notified I — f 

directed  tocarrv  artielea  to  Senate I — i 

Hon 89  i  D  formed  t hat  Senate  ig  ready  t o  receive I — 4 

Ilotwe  in  Committee  of  tlie  Whole  to  attend '. I — 4 

fippcar  at  bar  of  Senate  with  articlefl I — 6 

demand  that  the  Senate  take  proceM.  Sie T — 16 

McCreery,  Thomas  C.,  a  senator  from  Kentaeky I — 11 

■MHoaby n-489 

5lcDonald.  William  J.     (See  Tsttimony.) 
SfoGwen,  Daniel  C.    (See  Te$tiiKOKf,) 
Meigs,  R.  J.    (See  Teitimony.) 
Merrick,  Kicbard  T.     (See  Testimony.) 
Mforu,  William  O.    (See  7V«ttnumy.) 
Moorhead,  Jameri  K.    (See  TVsf^nuMty.) 

Murgtin,  Edwin  D.,  asenator  from  New  York I — II 

Morrill,  Juntia  S.,  a  seoatorfhun  Vwmont I — 11 

order  by — 
ttiat  Seuatemeeton  Monday  next  (May  11)  at  11  a.  m.,  for  deliberation,  and  on  Tuesday  at  13  ro. 
proceed  to  vote  without  debate  on  the  several  articles— each  senator  to  be  permitted  to  file  his 

written  opinion  within  two  days  after  the  vote:  offered 11—476 

Agreed  to II — 478 

remarkitby 1—390.    D— 349, 476, 478 

opinion  on  the  ease Ill — 136 

McrriU  Lot  M. .  a  senator  from  Maine I— 11 

rtroarks  on  the  eompetency  of  the  President  pro  tempore  to  sit  as  a  meml>er  of  the  court Ill— :iG4, 3!f4 

order  by — 
that  Senate  proceed  on  Monday  next  to  take  the  yeas  and  nays  on  the  articles  without  debate  ;  any 

senator  to  have  permission  to  file^a  written  opinion :  offered II — 476 

remarks  by 1—185,443.    U— 470, 476, 493, 4m,  4M 

opinion  on  the  ease Ill — 1*26 

Morton,  Oliver  P.,  asenator  fh>m  Indiana I— Jl 

remarks  on  the  competency  of  the  President  j>ro  tempore  to  sit  as  a  member  of  the  court Ill— 367, 387 

remarks  by 1—84,86,674.    11—219,485 

N. 

KelMon,  Tbomas  A.  R.,  of  Tennessee,  counsel 1^19 

argument  by — 

on  motion  to  ix  a  day  for  trial  to  proceed 1 — 28 

on  motion  to  fix  the  number  and  order  of  speakers  on  final  argument 1—534.    II— U 

final,  on  the  case 11—118,141 

ivmarks  on  the  Alta  Vela  letter n— 144, 365, 966, 367, 368, 380, 881, 883, 383,  i.>84. 307 

Kurton,  Daniel  S.,  a  senator  from  Minnesota ^ I~ll 

>tye,  James  W.,  a  senator  from  Kevada 1 — 11 

O. 

Oath  administered  to  Chief  Justice \ I— 11 

to  senators 1—11,13,17,34 

quetttion.  Whether  it  is  c<Mnpetent  for  the  President  mro  tempore  of  the  Senate  to  take  the,  and  become 

thereby  a  part  of  the  court— f  By  jtfr.&cn<iridbj— discussed 111—360 

withdrawn , Ill— 400 

Officers,  territorial  and  executive,  list  of,  with  their  tenures I--548 

Oj/inion:  order,  that  eaeh  senator  shall  be  permitted  to  file,  within  two  days  after  the  vote  shall  have 

been  taken,  tobeprinted  with  the  proceedings  f^V '^''••Vo'^^o/ ^<enHoiit] 11—476 

agreed  to ^ U— 478 

filed  by— 

Mr.  Bnckalew Ill— 218 

Mr.  Cattell Ill— 178 

Mr.  Davis lU— 156 

Mr.  Doolittle 111—244 

Mr.  Edmunds 111—83 

Mr  Ferry Ill— 121 

Mr.  Fessenden 111—16 

Mr.  Fowler 111—193 

Mr.  Frelinghnysen 111—208 

Mr.  CSrimes _ Ill— .728 

Mr.  Harlan Ill— 2:j3 

Mr.  Henderson Ill— 295 

31r.  Hendricks 111—95 

Mr.  Howard Ill— 31 

Mr.  Howe Ill— .W 

Mr.  Johnson Ill — 50 

Mr.  Morrill,  of  Maine Ill— 126 

Mr.  Morrill,  of  Vermont 111—136 

Mr.  PaU<.>n(on,  of  New  Hampshire HI— 309 

Mr.  I'omeroy Ill— 340 

Mr.  Sherman HI— 3 

Mr.  Stewart 111—153 
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Opinion,  filed  by- 
Mr.  Samner m— Q47 

Mr.  Tipton .....Ill— 18» 

Mr.Trumboll .*.... Ill— 319 

Mr.  Van  Winkle Ill— 147 

Mr.  Vickera ' Ill— 116 

Mr.WllliamB 111—347 

Mr.  Wilson UI— 314 

Mr.  Yate8 lU— lOS 

P. 

Pattenon,  James  W.,  a  lenator  from  New  Hampshire I— 17 

opinion  on  the  ease ...Ill — 309 

Patterson,  David T.,  asenator  from  Tennessee I— 11 

remarks  by 1—160 

Perrin,  Edwin  O.    (See  Tatimony.) 

Pomeroy,  Samuel  C,  a  senator  from  Kansas * I — 11 

remarks  on  tiie  competency  of  the  President  pro  tempore  to  sit  as  a  member  of  the  court £11—379, 390; 

304,401 
order  by — 
(in  Senate,)  that  the  notice  to  Chief  Justice  to  meet  the  Senate  io  the  trial  and  reqnest  his  aftend- 

ancebe  delivered  by  a  committee  of  three,  Ac;  agreed  to I— 10 

remarks  by Ir->10,451.    U— 4,350,490 

opinion  on  the  case Ill— 340 

Practice.    (See  Rula.) 

right  of  counsel  making  motion  to  open  and  doaa  argcraient  thereon 1—77 

the  limitation  of  argument  on  interlocutory  questions  to  one  hour,  by  rule  XX,  has  reference  to  the 

whole  number  of  persons  to  speak  on  each  ride,  and  not  to  each  person  severally 1—907, 208 

it  is  not  in  order  to  call  up  business  transacted  in  legislative  session 1—301. 

obJectiODS  to  putting  question  to  witness  by  a  member  of  the  court  must  come  firom  tiie  court 

Itself 1—507,519 

but  after  question  is  asked,  it  is  competent  for  managers  to  state  objections  to  its  being  answered I — 519 

It  is  competent  for  Senate  to  recall  any  witness I — 518, 5S3 

if  uMoagprs  desire  to  cross-examine  they  must  crofs-examine  before  dIsmiMdng  witness I— «S31 

an  application  for  an  order  of  Senate  to  fbmlsh  a  statement  from  its  records  tmn  only  be  addressed  to 

Senate  in  legislative  session 1—^189 

the  general  rules  of  the  Senate  in  its  legislative  session  govern  proceedings  of  the  court,  so  far  as  ap- 
plicable  1—451,533 

Prendent.    (See  Johtuonf  Andrtto.) 
PreNident  pro  tempore  of  ^e  Senate — 
question.  Whether  it  is  competent  for  the,  to  take  the  oath  and  become  thereby  a  part  of  the  court — 

[B9  Mr.  Hendridu] lU— 360 

diiwiused  by — 

Mr.  Anthony 111—385 

Mr.  Bayard - 111—372 

Mr.  BuckaJew Ill— 383,385 

Mr.  Conness 111-307,395 

Mr.  Davis 111—363,366 

Mr.  Dixon 111—388,389,390,391,392,393,394,395,396 

Mr.  Drake .' 111—380,389,390,393 

Mr.  Ferry Ill— 394 

Mr.  Fes*enden 111—366,367,394,401 

Mr.  Prelinghnysen UI— 380,385 

Mr.  Grimes lU— 388,394,401 

Mr.  Hendricks 111—360,364,392.399,401 

Mr.  Howard 10—361,367,382,383,388,389,390,392,393,401 

Mr.  Howe Ill— 380 

Mr.  Johnson UI— 361, 366, 369. 390, 392, 401 

Mr.  M[onill.  of  Maine 111—364,394 

Mr.  Morton 111—367,387 

Mr.  Pomeroy 111—379,390,394,401 

Mr.  Sherman UI— 360,371,391,392,401 

Mr.  Stewart UI— 395 

Mr.  Sumner 111—375 

Mr.  Thayer 111—381 

Mr.  Williams lU— 365,366 

withdrawn lU— 400 

Question,  final,  order  that  when  doors  shall  be  closed  for  deliberation  upon,  the  official  reporters  shall 
take  down  debates,  to  be  reported  in  proceedings — fi/y  Mr.  Edmunds.] 

offered 11-^141 

read 11—188,218,471 

tabled,  (yeas  28,  nays  20) 11—474 

order,  that  Senate  proceed  to  vote  on  the  several  articles  at  twelve  o'clock  on  day  after  the  dose  of 
argument*— [fy  Mr.  Sumner.] 

'    offered 11—189 

caUcdup 11—474,476 

order,  that  the  Senate  meet  on  Monday  next  (May  11)  at  11  a.  m.,  for  deliberation  on,  and  on  Tuen- 
day,  at  12  m.,  proceed  to  vote  without  debate  on  the  several  articles,  Sec— [By  Mr.  Morrill,  of 
Vermont.] 

offered 11—476 

agreed  to U— 478 

iers  offered  prescribing  form  of,  by — 

Mr.  Buckalew 11-478 

Hr.  Conkllng U— 478. 
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Qae«tion,  final— Contioned. 
orderM  offered  prescribing  form  of,  by- 
Mr.  ConneM -. n — 178 

Mr.  HendrickH 11—478 

Mr.  Sumner 11-^189,219,478 

vicwH  of  Chief  Juftlce  on  form  of  pntting 11—480 

order  that  the  views  of  Chief  Justice  be  entered  on  the  Journal — [By  Mr.  Buekalao.] 

offered  and  agreed  to n — 480 

order  that,  be  put  as  proposed  by  presiding  offlcer,  and  each  senator  rise  and  answer  "Ouilty"  or 
"Not  guilty"  only— I ^  Mr.  Sumner.] 

offered  and  agreed  to II — 481 

order,  that  the  standing  order  of  the  Senate  that  it  will  proceed  to  vote  on  the  articles  at  12  o'clock 
m.  to-morrow  be  rescinded.    [By  Mr.  Edmundt.] 

offered  May  11, 1868 U— 482 

agreed  to II — 483 

order,  that  the  Senate  now  proceed  to  vote  upon  the  articles,  according  to  the  rules  ef  the  Senate— 
[By  Mr.  EdmundM.] 

offered  May  16 11—485 

agreed  to 11—486 

order  that,  shall  be  taken  on  eleventh  article  first,  and  thereafter  on  the  other  ten  successively  as  they 
stand— [By  Afr.  miUams.] 

agreed  to,  (yeas  34,  nays  19) 11—484,485 

takoa  on — 

Article  XI :  That  he  attempted  to  prevent  the  execution  of  the  tenure>of-office  act  by  unlaw^Uy 

devising  means  to  prevent  Mr.  Stanton  fW>m  resuming  the  functions  of  his  ofSce.  and  to  prevent 

the  uxecntien  of  the  clause  in  the  appropriation  act  of  1867  requiring  that  all  orders  should  pass 

through  the  Qeneral  of  the  army,  and  the  reconstruction  acts  of  March  5, 1867 ;  (yeas  35,  nays 

19) 11-486,487 

order  that,  be  now  taken  on  remaining  articles — [By  Mr.  Conktin^.] 

offered  and  rc|}ected,  (yeas  26,  nays  28) II — 492 

that  the  several  orders  heretofore  adopted  as  to  order  of  voting  on,  be  rescinded — [By  Mr.  Wmiam$.l 

offered...; 11—490,491 

agreed  to 11—405 

taken  on — 
Article  II :   That  he  issued  a  letter  of  authority  to  Lorenio  Thomas  to  act  as  Secretary  of  War  ad 
interim,  with  intend  to  violate  the  ConNtitution  and  the  tenure-of -office  act ;  (yeas  35,  nays  19). .  .II — 496 
taken  on — 
Article  III :   That  he  appointed  Lorenso  Thomas  to  be  Secretary  of  War  ad  fnterim,  with  intent  to 

violate  the  Constitution,  (yeas  35,  nays  19.) II — 497 

Questions.    (See  Practice,) 

BHUsey,  Alexander,  a  senator  flrom  Minnesota I — 11 

remarks  by I — :^6 

Ranclall,  Alexander  W.    (See  Testimony.) 

Replication,  read  and  filed 1—84 

RoKS,  Edmund  G.,  a  senator  from  Kansas I — 1L 

motion  by - -^ 11—495 

Bole  VII,  order  amending,  in  respect  to  submitting  questions  of  evidence,  Sec,  to  Senate— [By  Mr. 
Henderson.] 

offered,  1-185;  agreed  to.  (yeas  31,  nays  19) 1—186 

VJI,  order  amending  and  requiring  votes  upon  incidental  questions  to  be  without  division,  unless 
demanded.  &c — [By  Mr.  DraJie.]  • 
offered,  1—230;  agreed  to 1—277 

XX,  construction  of 1-207,208 

XXI,  motion  to  amend,  so  as  to  allow  such  of  managers  or  counsel  as  desire  to  be  heard,  to  speak  on 
final  argument — [By  Manager  Bingham] I— 450 

XXI,  motion  to  remove  limit  iixed  by,  as  to  number  who  may  participate  in  final  argument— [By  ikfr. 
Frelingkuyeen.  ] 

offered I — 451 

discussed  by — 

Manager  Williams 1—491 

Manager  Stevens I — 494 

Manager  Boutwell I — 495 

Mr.  Stanbery 1—495 

Manager  Butler I — 496 

Mr.  Evarts 1—497 

tabled,  (yeas  38,  nays  10) 1—498 

XXIII,  order  amending,  to  subject  it  to  operation  of  Rule  VII— [By  Mr.  Omkling.] 

offered,  and  agreed  to I — 18 

amendment,  that  the  fifteen  minutes  allowed  by,  shall  be  for  the  whole  deliberation  on  final  question, 
and  not  to  final  question  on  each  article— [By  Mr.  Drake.] 

offered,  11—474;  adopted 11—478 

Rnlett.     (See  Practice.) 
order  (in  Hoom.')  limiting  debate  and  directing  proceedings  when  articles  are  reported  to  House — [By 

Mr.  \Va»hhurne,  of  lUinoia :]  adopted;  (yeas  106,  nays  37) I — 3 

of  procedure  and  practice I — 6, 13 

of  Senate  sitting  in  legislative  session,  adopted  for  guidance  of  court,  as  fiir  as  applicable I— 451, 532 

RulingH.    (See  Evidence^;  Practice.) 

S. 

Sanlxbnry.  Wlllard,  a  senator  from  Delaware I — 12 

Senators,  oath  administered  to I— 11, 12,17,34 

Seward,  Fred.riek  W.     (See  Testimony.) 
Sheridan,  James  B.     (See  Testimony.) 

Shenuan,  John,  a  senator  from  Ohio ;..I — 11 

remarks  on  the  competency  of  the  President  oro  ts$apors  to  idt  as  a  member  of  the  court Ill— 360, 371, 

391, 302, 401 
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yifcn    Continued. 

Hwi  Wfcl  pwwod  <m  eth  of  April:  offered  and  dlscassed 1—25 

~     ike  mlee  all  queetions  other  than  of  order  should  be  submitted  to  Senate :  offered 1—185 

~  time  allowed  by  amendment  to  Rule  XXI  shall  not  exceed  three  hours :  offered. . .  .1 — 495 
and  eooniel  baveieave  to  file  written  or  printed  arguments  before  oral  argument 

I  offered I. 1—741 

be  permitted  to  file  printed  or  written  argumentii :  unendment  offered II— 4 

...I— as,  83, 83, 154, 155. 181. 185, 264. 363, 449, 451, 494, 49G,  537, 565. 568. 589, 606, 611. 6T),  676. 
709, 715, 716, 741.    II— 5, 6, 83, 84, 188, 280, 281, 359, 403, 469, 471, 473, 475, 479, 480, 487 

1—181,264,568 

kse : lU— 3 

Sherman,  William  T.    (See  Tettimony.) 
Smith,  Praneia  H.    (See  Tettimony.) 

Sprague,  William,  a  senator  from  Rhode  Island I— 11 

#    remarks  by 1—477.    11—8,403 

Btanbery,  Henry,  of  Kentncliy,  counsel I — 19 

motions  by — 

fbr  an  allowanee  of  forty  days  to  prepare  answer 1—19 

denied 1—24 

for  an  allowance  of  thirty  days  to  prepare  for  trial I— ^ 

denied,  (yeas  18,  nays  41) 1—83 

argument  liy— 

on  application  for  forty  days  to  prepare  answer I— SI 

for  thirty  days  to  prepare  for  trial I — 75 

oo  admisslDillty- 
of  Adjt  Oenl.  Thomas's,  declarationa  to  Mr.  Burleigh,  February  21, 1868. .  1—188, 192, 193, 195, 206, 207 

of  Prewdent's  letter  to  General  Grant,  unaccompanied  with  encloinxres 1—244, 945 

of  appointment  of  Edmund  Cooper  to  bi^  Assistant  Secretary  of  Treasury I— 2&'>,  261, 962, 264 

of  telegrams  relating  to  the  reconstruction  of  Alabama I — 270, 975 

of  President's  declarations  to  Adjutant  (General  Thomas,  February  21 1 — 421 

of  conversationa  between  President  and  Gen'l  Sherman,  January  12  . .  .1—462, 463, 465, 468, 469. 471. 472 

of  question  reirpecting  department  of  the  Atlantic I — 481.482 

oftenderof  War  office  to  (Jeneral  Sherman J— 482 

of  Presi^nt's  purpose  to  get  the  question  before  the  courts 1—485 

of  question,  Whetlier  General  Sherman  formed  and  gave  the  President  an  opinion,  Slc  .  .1—499. 501, 504 

of  affidavit  and  warrant  of  arrest  of  Lorenzo  TlVouas I — 512,513,514 

on  motion  to  remove  limit  to  nnmber  of  spealcers  on  final  argument .^....1—495 

on  right  of  counsel  to  renew  examination  of  a  witness  recalled  by  court I— 524 

finaUnn  the  case 11—359,360 

Stanton,  Edwin  M.,  Secretary  of  War — 

nomination  of I — 148 

confirmation  of 1—148 

commission  of j 1 — 157 

snspension  of,  communicated  to  Senate I — 148 

Senate's  non-concurrence  in I — 155 

removal  of,  order  for 1—156.948 

communicated  to  Senate I — 156 

Senate  resolution  on I — 157 

interviews  of,  with  Adiatant  General  Thomas,  demanding  possession I — 164, 174, 220, 223, 239 

letter  of.  denying  General  Thomas's  authority 1—490 

affidavit  of,  for  arrest  of  General  Thomas I — 515 

Stark,  Everett  D.    (See  Testimony.) 

Stewart^  William  M.,  a  senator  from  Nevada I — 11 

remariLS  on  the  competency  of  the  President  pro  tempore  to  sit  QS  a  member  of  the  court Ill— 395 

orders  b  v—  # 

that  Manager  Logan  have  leave  to  file  written  argument : 

offered I — 741 

amended I — 741 

read 11—3. 

remarks  by 1—489,491,532,561,632,680,717,740,741.    U— 11 

opinion  on  the  case Ill — 152 

Stevens,  Thaddens,  of  Pennsylvania,  a  manager I — 4, 17 

xemariiu  on  order  relating  to  final  argument 1—494.    II — 7 

argument,  final,  on  the  case II — 219 

Summons  ordered I — 16 

return  of.  read  and  verified I — 18 

Sumner,  Charles,  a  senator  from  Massachusetts I — 11 

remarks  on  the  competency  of  the  President  pro  tempore  to  sit  as  a  member  of  the  court. Ill — 375 

orders  by — 
that  Senate  proceed  with  trial  from  day  to  day  unless  otherwise  ordered : 

offered 1—85 

withdrawn 1—86 

that  Chief  Justice  presiding  has  no  authority  to  vote  on  any  question  during  the  trial,  &e. : 

offered  and  rejected,  (yeas  22,  nays  26.) I — 185 

that  where  the  Senate  were  equally  divided,  and  Chief  Justice  gave  a  casting  vote,  such  vote  was 
without  authority  under  the  Constitution : 

offered  and  rejected,  (yeas  21.  nays  27.) 1—187 

that  trial  proceed  without  delay  on  account  of  removal  of  limit  provided  by  Rule  XXI : 

amendment  offered  and  accepted I — 491 

that  on  final  argument  the  several  managers  who  speidc  shall  close : 

offered I — 497 

that  under  rule  limiting  argument  to  two  on  a  side,  such  others  as  choose  may  file  arguments  at  any 
time  before  the  argument  of  the  closing  manager : 

laid  over 1—532 

amended I — 534 

indefinitely  postponed,  (yeas  34,  nays  15,) 1—536 

2  IP 


xym  INDEX. 

Samner,  ChariM,  orders  by— Continued. 

that  all  evidence  offered  not  trivial  or  obviously  Irrelevant  be  received  wiibout  ot^Jeetlon,  to  be 
open  to  question  at  the  bar  to  determine  its  valne,  and  to  be  sifted  and  weighed  in  the  flual 
Judgment : 

offered 1—^589 

tabled,  (yeas 33,  navsll) 1—590 

that  Senate  sit  firom  10  a.  m.  to  6  p.  m. : 

offered I — 631 

rejected,  (yeas  13,  nays  3(^ , I~-633 

that  Senate  proceed  to  vote  on  the  several  articles  of  Impeachment  at  twelve  o'clock  on  tke  day 
fifter  dose  of  arguments : 

offerrd i .* 11—189 

caUednp U— 474,476 

that  after  removal,  which  follows  conviction,  any  fttrther  Judgment  shall  be  determined  by  a  majority 
of  members  present : 

offered  and  laid  over 11—249^ 

that  Ifr.  Nelson,  one  of  counsel,  having  used  disorderly  words,  has  deserved  tiie  disapprobation  of 
the  Senate : 

offered 11—280 

tabled,  (yeas  34  nays  10) 11—307 

that  Senate  will  sit  from  10  a.  m.  to  6  p.  m. : 

offered  and  tabled,  (yer832,  nays  17) U — 306 

denying  permissiotf  to  eac  .  senator  to  file  written  opinion,  Sec : 

offered  and  rejected,  (yeas  6,  nays  42) 11 — 477 

that  the  question  bo  put  as  proposed  by  presiding  officer,  and  each  senator  idiall  rise  in  his  place 
and  answer  "Guilty  "  or  " Not  guilty "  only : 

offered  and  agreed  to 11—481 

rules  by — 

XXIII,  in  taking  the  votes  of  Senate  on  the  articles,  presiding  officer  shall  call  each  senator  by 
name,  and  upon  each  article  propose  the  question  of  "  Guilty  or  not  guilty  ?  **  whereupon  each 
senator  shall  rise  in  his  place  and  answer : 

proposed  April  25 11—189 

laid  over II — 219 

called  up 11—478 

XXIV,  on  a  conviction  by  Senate  it  shall  be  the  duty  of  presiding  officer  forthwith  to  pronounce  the 
removal  from  office  of  the  convicted  person  ;  any  Itirther  Judc^ent  shall  be  on  Uie  order  of 
Senate: 

f>ropowd  April  25 11—189 
aid  <#er 11—219 

called  up II— 481 

remarks  by. . .  .1—24, 25^  85, 86, 154, 155, 185, 186, 187, 265, 296, 367. 370. 371, 489, 491, 496, 497, 532, 534, 536, 561, 

589,631,632,633,673.    U— 99.141,188,189,203,218,219,949,280,281, 

307, 308, 471 ,  475, 477, 478, 479, 481, 490, 498 

opinion  on  the  case 111—217 

on  the  question,  Can  the  Chief  Justice,  presiding  in  the  Senate,  rule  or  vote Ill — 281 

Testimony  for  the  prosecution- 
William  J.  McDonald :  service  of  Senate  resolutions  at  office  of  President I — 158 

J.W.Jones:  service  of  Senate  resolution  on  A<!yutant  General  Thomas I — 159 

C.  E.  Creecy :  form  of  commission  before  and  after  tenure*of-office  act,  I — 160, 161, 162;  commisiucn  of 

Edmund  Cooper,  as  Assistant  Secretary  of  Treasury,  1—163;  date  of  change  in  form  of  commis- 
sion, I — 164;  President's  notification  to  Secretary  of  Treasury  of  Secretary  Stanton's  raspen- 

sion,  1—363, 364 ;  notification  of  Secretary  of  Treasury  to  heads  of  bureaus,  1—066. 

Burt  Van  Horn :  Adjutant  General  Thomas's  demand  for  possession  of  War  Department I — 164-170 

James  K.  Moorhead :  Adjutant  General  Thomas's  demand  for  possession  of  War  Department. .  ..1 — 170-174 
Walter  A.  Burleigh :  Adjutant  Gkneral  Thomas's  account  of  interview  with  Secretary  Stanton,  I— 

174;  his  intentions,  1—188 ;  his  declarations  to  clerks,  I— 211,214,215,219,220;  means  by  which  he 

intended  to  obtaia  potise^iiion,  1—175. 188,210,211,218,219. 

Samuel  Wilkeson:  Ac^ntant  General  Thomas's  account  of  interview  with  Secretary  Stanton 1—290 

George  W.  Karsner:  conversations  with  Adjutant  General  Thomas,  1—223-230;  his  intenyons,  I— 224, 

227 ;  interview  with  Secretary  Stanton,  1—231. 

Thomas  W.  Perry :  occurrences  at  War  Department,  February  22 1—232 

William  H.  Emory :  conversations  with  President  in  reference  to  troops,  1—233-236 ;  Orden  No.  15 

and  17.  1—235,238. 
George  W.  Wallace :  conversation  with  President  hi  regard  to  garrison  at  Washington  and  movement 

of  troops I— 253-256 

William  E.  Chandler:  process  of  drawing  money  from  Treasury  Department.  1—256,265,266;  coarse 

of  issuing  commission  to  an  officer  confirmed  by  Senate,  1—257 ;  authority  of  AssiBtant  Secretary 

of  Treasury  to  sign  warrants.  1—^266 ;  the  praciice,  1—267. 
Charles  A.  Tinker :  telegrams  between  Lewis  E.  Parsons  and  President  relating  to  reconstruction  in 

Alabama,  1—268-272;  President's  speech,  August  18,  1866,  as  telegraphed.  I— 280,281,289,29a 
James  B.  Sheridan :  President's  speecti,  August  18,  1866,  in  reply  to  Hon.  Reverdy  Johnson,  1—281- 

283;  manner  of  reporting  It,  1-282,283,291 ;  corrections  by  President's  secretary.  1—281,290,291. 
James  O.  Clepbane:  Pn'tfident's  speech,  AuguRt  18. 1866,  in  reply  to  Hon.  Reverdy  Johnson,  1—283, 

264  ;  revision  by  President's  Secretary,  I— 2d4, 294 ;  verbatim  report  rewritten  for  Chronicle.  1—284, 

265,286. 
Francis  H.  Smith:  President's  speech,  August  18, 1866, 1—292,293;  revision  by  President's  secretary, 

1—292. 

William  G.  Moore :  corrections  of  report  of  President's  speech,  August  18, 1866 1-  .294, 297 

William  N.  Hudson :  President's  speech  at  Cleveland,  September  3,  1866,  reported  for  Cleveland 

Leader,  1—304-310;  cries  of  the  crowd,  1—310-315. 

Daniel  C.  McEwen :  President's  speech  at  Cleveland,  September  3, 1866 1—316-318 

Everett  D.  Stark:  President's  speech  at  Cleveland,   September  3,   1866,   reported  for  Cleveland 

Herald 1—318-321 

L.  L.  Walbridge :  President's  speech  at  St.  Louis,  September  8, 1866 1—337-340 

Joseph  A.  Dear:  President's  speech  at  St.  Louis 1—345-348 
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Taftimcmj  for  the  prosecation — Continued. 
Bobert  S.  Chew  :  change  in  form  of  conuninions  after  passage  of  elvU-tennre  act,  1—351, 357 ;  change 
in  plate  for  printing  formi),  1—352 ;  lint  of  appoint  men  tii  of  head«  of  «*epartment8, 1—353, 360, 361 ; 
appointments  of  acting  Secretaries  of  8tat<*,  1—359;  from  whom,  1—360,361. 
H.  Wood:  interview  with  President,  SepUinber.  1866, 1— 3T2;  President  and  Congrew,  1—373;  pat- 
ronage, 1—373 ;  statement  to  Mr.  Koppel,  1—373, 374, 375. 

Foster  Blodgett :  suspension  from  office  of  postmaster  at  Augusta,  Georgia I — 375 

Teftimony  for  the  defence — 
Lorenzo  Thomas:  service,  I — 415,432;  restoration  to  duty  as  A(\jutant  General,  I — 416,417,433; 
appointment  as  Secretary  of  Wnr  ad  interim,  1—418, 4:»,  434, 435, 436 ;  letter  of  Mr.  Stauton,  1—420 ; 
arrest,  1—427, 441 ;  int^Tvi^ws  wltlf  Secrt^tary  Stanton,  1—417,  418, 419, 428, 429, 437, 460;  with  Pres- 
ident, 1-417, 418, 42C,  427,  428, 430, 437, 438, 439, 452, 453;  with  Mr.  Burleigh,  1—431, 439, 440. 442, 452; 
with  Mr.  Karhuer,  1—431,432,448,449,453;  with  Mr.  Willteson,  1—439;  with  B.  B.  Jobuson,  I— 
454,455;  use  of  force,  I— 420.429, 430,431,440,441,442,443, 444;  testimony  before  Honso  commit- 
tee, 1—433,442,449,457,458,459;  would  obey  Presidents  orders,  1—134,435,437,443;  address  to 
clorks,  I — 450;  corrections  of  testimony,  1—452. 
TViUlam  T.  Sherman :  duties  in  Washington,  December,  1867, 1—460,461 ;  interviews  vdth  President, 
1—461, 481. 483 ;  tender  of  appointment  as  Secretary  of  War  ad  interim,  1—461, 483, 485, 517 ;  Pres- 
ident's declarations  of  purpose  in  malung  tender,  1—485, 5L7, 518, 521, 528, 529 ;  use  of  force,  1—529, 
530. 
R.  J.  Heigs:  warrant  of  arrest  of  Lorenzo  Thomas,  I — 506, 516;  docket  of  entries.  I — 517, 531. 
D.  W.  C.  Clarke :  nomination  of  Thomas  Ewing,  sen.,  to  be  Secretary  of  War,  February  22, 1868, 

1—537 ;  when  received,  I — 537, 551. 
William  G.  Moore:  nomination  of  Mr.  Ewing  to  be  Secretary  of  War,  1—556 ;  when  received,  1—556 ; 

and  delivered,  1—557. 
Walter  S.  Cox:  counsel  for  Adjutant  General  Thomas,  1—595,596;  employed  by  President,  1—597, 
613;  President's  histructions,  1—605, 609 ;  proceedings  and  their  purpose,  1—606-609, 612-^17 ;  appli- 
cation for  kab&u  corpus,  1—606-609;  preparation  of  quo  warranto,  1—612;  making  a  test  case,  I— 
605,611,612;  J.  U.  Bradley.  1—614;  discharge  of  Thomas,  1—609,617. 
Richard  T.  Merrick :  employment  in  case  of  General  Thomas,  1—617-623;  rejwrt  to  President,  1—618 ; 
President's  ii\)»tructions,  Fi'bmary  22,  in  respect  to  obtaining  habeas  corpua,  I — 620;  acts  in  refer- 
ence thereto,  1—620, 621 ;  discharge  of  Thomas,  1—622. 

Edwin  O.  Perrin:  interview  with  President,  February  21 1— 623,6SM 

"Wm.  W.  Armstrong:  President's  speech  at  Cleveland I — 634-637 

Barton  Able :  President's  speech  at  St,  Louis 1—637-640 

George  Knapp:  President's  speech  at  St.  Louis I — 640-643 

Henry  F.  Zider :  President's  speech  at  St.  Louis,  1—643 ;  corrections,  1—643, 644 ;  differences  in  re- 
ports, I— 646-653.. 

Frederick  W.  Seward:  practice  In  appointments  of  vice-consuls I — 660,661 

Gideon  Welles:  date  of  commission,  1—663,701;  movements  of  troops,  February  21,  18^,  I — 663, 
702,703;  conversation  with  President,  1—664,674,675;  removal  of  Mr.  Stanton,  1—666,  667.  674; 
appointment  of  Mr.  Ewing,  February  22, 1—664,  702 ;  consideration  of  civU-tennre  act  in  cabinet, 
I— 675, 693, 697, 70a 
Edgar  T.  Welles:  form  of  navy  agent's  commission,  1—704 ;  movement  of  troops,  I — 705, 706. 
Alexander  W.  Randall:  date  of  commission,  I — ^707;  suspension  of  Foster  Blodgett,  I — 707-715;  law 
by  which  he  was  suspended.  1—711 ;  indictment,  1—712, 713, 714, 719 ;  explanation,  1—726, 727. 

Thayer,  John  M.,  a  senator  from  Nebraska I — 11 

remarks  on  the  competency  of  the  President  jpro  tempore  to  sit  as  a  member  of  the  court Ill — 381 

remarks  by 1—184,208,489,490,536,606.    U— 8,472,493 

Thomas,  Lorenzo- 
rank  and  service  of '. 1—415,432 

restoration  of,  to  duty  as  Ac^'utant  General I— 240, 25fi,  416, 417, 433 

appointment  of,  Secretary  of  War  ad  interim 1—156, 248, 418, 433, 434, 435, 436 

Senate  rvsolution  on,  communicated  to I — 157, 158 

letter  of,  accepting 1—369 

demand  of,  for  possession 1—164, 165, 166, 167, 168, 169, 170, 171, 172, 173, 174, 220, 221, 222, 223, 232 

conversations  of — 

with  President 1—417,418,426,427.428,430,437,438,439,452,453 

with  Secretary  Stanton 1—417,418,419,428,429.437,460 

with  Mr.  Burleigh 1—174,220,431,430,440,442,452 

with  Mr.  Wilkewn 1—223,439 

with  Mr.  Karsner 1—223,431,432,448,449,453 

with  Mr.  B.  a  Johnson 1—454,455 

declarations  of,  to  clerks  of  the  War  Office 1—211,214,215,219,220,450 

intentions  of,  as  to  obtaining  possession 1—175, 188, 210, 211, 218, 219, 431, 440, 441, 442, 443, 444 

arrest  of,  and  proceedings  thereon I — 427, 441, 515 

Tickets,  order,  (In  Senate,)  that  during  the  trial,  no  persons  besides  those  who  have  the  privilege  of  the 
floor,  &c,  shall  be  admitted  except  upon,  issued  by  the  Sergeant-at-arms. — [By  Mr.  Anthony.] 

agreed  to I — 10 

Tinker,  Charles  A.     (See  Testimony.) 

Tiptun,  Thomas  W.,  a  senator  from  Nebraska I — 11 

remarks  by 1—297.    U— 187, 282, 483 

opinion  on  the  case Ill — 1 89 

Trial,  motion  to  fix  a  day  for,  to  proceed — 
discussed  by — 

Manager  Butier I — ^25 

Mr.  Nel«on 1—28 

Manager  Bingham 1—32,33 

cnrdflrtbat,  unless  otherwise  ordered,  the,  proceed  immediately  after  replication  filed— [i^Afr.  Conkling.] 

offered 1—31 

agreed  to,  (yeas  40,  nays  10) I — 33 

application  of  counsel  for  thirty  days  to  prepare  for 1 — 69 

diseossed  by — 

Mr.  Evarts 1—68,71 

Manager  Bingham I — 69,77,78 

Manager  Logan I--69 

Manager  Wilson 1—73 

J£r.  Stanbery ^; 1—75 
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Trial,  motion  to  fix  a  day  for,  to  proceed— Continued. 
difcoBMd  by — 

Manager  BoatwtU 1—78 

Manser  Bntler l—Sl 

denied,  (yeas  13,  nays  41) 1—82 

ordera  offered  to  fix  time  for,  to  proceed  by — 

Mr.Edmnndi 1—24 

Manager  Bingliam I— S5 

Mr.  Sherman I — 25 

Mr.Conkling 1—31,32,85 

Mr.  Johnson 1 1—83,84,85 

Mr.  HendrickB 

Mr.  Sumner I — 83 

application  of  coansel  for  rengonable  time,  afU'r  replication  filed,  to  prepare  for I — 83 

order  fixing  the  30th  of  March  for  commencement  of— [By  Mr.  Conkling.  ] 

offered  and  agreed  to,  (yeas  28,  nays  24) 1—85 

Tnimball,  Lyman,  a  senator  fh>m  Illinois I — II 

orders  by— 

that  respondent  file  answer  on  or  before  33d  March :  agreed  to I — 35 

that  as  many  of  managers  as  desire  be  permitted  to  file  argamonts  or  address  Senate  orally ;   bat 
the  conclusion  of  oral  argument  shall  be  by  one  manager,  as  provided  by  rule  XXI : 

offered II— 11 

adopted,  (yeas  28,  nays  22) 11—14 

remarks  by I— 81,160, 187, 188, 208, 200, 297, 451, 489, 5a»,  547, 631, 632, 6rj 

n— 7, 11, 12, 281, 308, 469, 470, 473, 475, 476, 488, 490, 492, 493, 495 
opinion  on  the  ease j Ill— 319 

V. 

Van  Horn,  Burt.    (See  Testimony.) 

Van  Winkle,  P.O.,  a  senator  from  VTest  Virginia I— 11 

opinion  on  the  case « .(..Ill — 147 

Vickers,  George,  a  senator  from  Maryland 1—17 

orders  by— 
that  any  two  of  manager^,  except  those  who  open  and  dose,  and  who  have  not  addressed  Senate, 
may  file  written  arguments  before  adjournment  or  make  oral  addresses  after  the  opening  by  ono 
of  managers  and  first  reply  of  counsel,  and  that  other  two  of  counsel  who  have  not  spoken  may 
reply,  but  alternating  with  said  two  managers,  leaving  closing  argument  for  President  and  maoa- 
gers^  final  reply  under  original  rule :  offered,  II— 3;  disagreed  to,  (yeas  20.  nays  26,)  II — 4. 
that  one  of  managers  may  file  printed  argument  before  adjournment,  and  that  after  oral  opening  by 
a  manager  and  reply  by  one  of  coun«eT  another  counsel  may  file  written  or  moke  oral  address,  to 

be  followed  by  closmg  speech  of  one  of  counsel  and  final  reply  of  a  manager :  offered II— 4 

remarks  by 11—3,4 

opinion  on  the  case 111—116 

Votes.    (Ste  Chief  Jiutice f  Evidence;  ^uetiioni  RuUa.) 


Wade,  BenjaminF.,  asenator  from  Ohio i I— IS 

(See  President  pro  tempore  ) 
Walbridge,  L.  L.    (See  Testimony.) 
Wallace,  (George  W.    (See  Testimony.) 
Welles,  Edgar  T.    (See  Testimony.) 
WeBev,  Gideon.    (See  Testimony.) 
Wnkeson,  Samuel.    (See  Testimony.) 

Wlllcy,  WaltmanT.,  asenator  from  West  Virginia ^ 1—12 

Williams,  (}eorge  H.,  a  senator  from  Oregon  I — 12 

remarks  on  the  competency  of  the  Pretddent  pro  tempore  to  sit  as  a  member  of  the  court Ill— 365, 366 

orders  by — 
ttiat  consideration  of  respondent's  application  for  time  be  postponed  until  managers  have  sub* 

mitted  their  evidence :  offered I — 85 

not  agreed  to,  (yeas  9,  nays  42)... 1—86 

that  no  senator  shall  speak  more  than  once,  nor  to  exceed  fifteen  minutes  daring  deliberations  on 

final  questions :  offered 11—218 

postponed 11—219 

tabled,  (yeas  28,  nays  20) 11—474 

that  the  question  shall  be  taken  on  the  eleventh  article  first,  and  thereafter  on  the  other  ten  sue* 

cesslvely  as  they  stand:  agreed  to,  (yeas  34,  nays  19) 11—484,485 

tiiat  the  several  orders  heretofore  adopted  as  to  Uie  order  of  voting  upon  the  articles  be 

rescinded:  offered 11—490 

agreed  to II — 495 

remarks  by . .  1—85, 86, 187, 267, 497, 522, 524, 528, 634, 692, 706.    H- 218, 472, 479, 484, 487, 490, 498, 495, 496, 4 J7 

questions  by : 1—522,692,706 

opinion  on  the  case Ill— 347 

WlUiams,  Thomas,  of  Pennsylvania,  amanager 1 — 4, 17 

argument,  final,  on  the  case .\ 11—230,249 

remarks  on  motion  relating  to  the  number  of  speakers  on  final  argoment 1—491.    II — 6 

WUson,  James  F.,  of  Iowa,  a  manager I — 4,17 

argument  by — 

on  application  of  counsel  for  forty  days  to  prepare  answer I— -20 

for  thirty  days  to  prepare  for  trial I — ^73 

on  admissibility — 

of  President's  letter  to  General  Grant,  unaccompanied  with  enclosures 1—^4, 246 

of  President's  conversation  with  Ckneral  Sherman 1—478,479 

of  employment  of  counsel  by  President  to  get  up  test  case 1—602 
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PBELIMIKAEY  PROCEEDINGS  IN  THE  HOUSE  OF  REPRESENTATIVES 

IN  THE  IMPEACHMENT  OF  ANDREW  JOHNSON, 

PRESIDENT  OF  THE  UNITED  STATES, 

FOR  HIGH  CRIMES  AND  MISDEMEANORS. 


FOBTIETH  OONaSEBS.  8E00HD  SESSION.— Hon.  SOHUYLEB  GOLFAX,  Speaker. 


In  the  House  of  Representatives, 

Friday,  February  21,  1868. 

Mr.  CovoDE.  I  rise  to  a  privileged  question.    I  offer  the  following  resolution : 

Rudvtd,  That  Andrew  Johnson,  President  of  tiie  United  States,  be  impeached  of  high  crimes  and  mLtde- 
meanora. 

Mr.  Wood.  I  object. 

The  Speaker.  It  is  a  priTileged  question. 

Mr.  Boutwell.  I  move  to  refer  it  to  the  Committee  on  Beconstruction.  The  motion  was 
agreed  to. 

Mr.  CovoDE  moved  to  reconsider  the  vote  by  which  the  resolution  was  referred  ;  and  also 
moved  to  lay  the  motion  to  reconsider  on  the  table.    The  latter  motion  was  agreed  to. 


Saturday,  February  22,  1868. 

Mr.  Stevens,  of  Pennsylvania,  presented  from  the  Committee  pn  Reconstmction  the  fol- 
lowing report,  with  an  accompanying  resolution ;  which  was  considered : 

The  Committee  on  Reconstmction,  to  whom  was  referred,  on  the  27th  day  of  Janoary  last,  the  following 
Isolation : 

Revolted,  That  the  Committee  on  Reconstruction  be  anthorized  to  inqnire  what  combinations  have  been 
Dmde  or  attempt«?d  to  be  made  to  obstruct  the  due  execution  of  the  laws ;  and  to  that  end  the  committee  havfn 
power  to  send  for  persons  and  papers  and  to  examine  witnesses  on  oath,  and  report  to  this  house  what  action, 
u  any,  they  may  deem  uecessairy ;  and  that  said  committee  have  leave  to  report  at  any  time. 

And  to  whom  was  also  referred,  on  the  91st  day  of  February,  instant,  a  communication  from  Hon.  Edwin 
M.  Stanton,  Secretary  of  War,  dated  on  said  21st  day  of  Feomary,  together  with  a  copy  of  a  letter  from 
Andrew  Johnson,  President  of  the  United  States,  to  the  said  Edwin  M.  Stanton,  as  follows : 

Executive  Ma.vsioiv, 
Waakington,  D.  C,  February  21,  1868. 

Sir  :  By  virtue  of  the  power  and  authority  vested  in  me,  as  President,  by  the  Constitution  and  laws  of  the 
United  States,  you  are  hereby  removed  from  office  as  Secretary  for  the  Department  of  War,  and  your  func- 
tions  as  such  will  terminate  upon  the  receipt  of  this  oommonicatlon. 

Ton  will  transfer  to  Brevet  Major  Gkneral  Lorenzo  Thomas,  A^utant  General  of  the  army,  who  has  this 
day  been  authorized  and  empowered  to  act  as  Secretary  of  War  ad  inUrim,  all  records,  books,  papers,  and 
other  public  property  now  in  your  custody  and  charge. 
Baspectfuliy,  yours, 

ANDREW  JOHNSON. 
Hon.  EDW15  M.  Stanton,  Wiukington,  D.  C. 

And  to  whom  was  also  referred  by  the  House  of  Representatives  the  following  resolution,  namely : 
Rewoleed,  That  Andrew  Johnson,  President  of  the  United  States,  be  Impeached  for  high  crimes  and  misde- 
BManon»— 
Have  considered  the  several  subjects  referred  to  them,  and  submit  the  following  report : 
That  in  addition  to  the  papers  referred  to  the  comnUttee,  the  committee  find  that  the  President,  on  the  2l8t  day 
of  February,  1868.  signed  and  iasued  a  commission  or  letter  of  authority  to  one  Lorenzo  ThomaH,  directing  and 
utborishig  said  Thomas  to  act  as  Secretary  of  War  ad  interim^  and  to  take  possession  of  the  books,  records, 
tad  papen,  and  other  public  property  in  the  War  Department,  of  which  the  following  is  a  copy : 

ExECDTTVE  Mansion,  Washington,  February  21, 1868. 

Bni:  Hon.  Edwin  M.  Stanton  having  been  this  day  removed  fh>m  office  as  Secretary  for  the  Department  of 
War,  yov  are  hereby  authorized  and  empowered  to  act  as  Secretary  of  War  ad  iHUrm^  and  will  immediately 
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enter  upon  the  \3l8char^  of  the  dntiM  pert«dning  to  that  office.    Mr.  Stanton  has  been  instructed  to  transfer  to 
yon  all  the  records,  bootu,  papers,  and  other  public  property  now  in  his  custody  and  charge. 
Respectfully,  yours, 

ANDREW  JOHNSON. 
Brevet  Major  General  LORENZO  Thomas, 

Adjutant  General  U.  8.  Army,  IFatking^ton,  D.  C. 

Official  copy  respectfully  Aimished  to  Hon.  £.  M.  Stanton. 

L.  THOMAS, 
Secretary  of  War  ad  interim. 

Upon  the  evidence  collected  by  the  committee,  which  is  herewith  presented,  and  in  virtue  of  the  powers 
with  which  they  have  been  invested  by  the  House,  they  are  of  the  opinion  that  Andrew  Johuaon,  President  of 
the  United  States,  be  impeached  of  high  crimes  and  mudemeanors.  They  therefore  recommend  to  the  House 
the  adoption  of  the  accompanying  resolution. 

THADDEU8  STEVENS. 

GEORGE  8.  BOUTWELL. 

JOHN  A.  BINGHAM. 

C.  T.  HULBURD. 

JOHN  P.  FA RNS WORTH. 

F.  C.  BEAMAN. 

H.  £.  PAINE. 

ResolatioQ  providing  for  the  impeachment  of  Andrew  Johnson,  President  of  the  United 

States : 

Resolved,  That  Andrew  Johnson,  President  of  the  United  States,  be  impeached  of  high  crimes  and  mlide* 
meanors  in  office. 


Monday,  February  24,  1868. 

The  Honse  met  at  ten  o^clock,  and  resnmed  the  consideration  of  the  resolution  reported  by 
the  Committee  on  Reconstruction. 

After  debate,  the  question  was  taken,  and  it  was  decided  in  the  affirmative — ^jeae,  126 ; 
'  najs,  47 ;  not  voting^,  17 ;  as  follows : 

Yeas — ^Messrs.  AUisou,  Ames,"  Anderson,  Amell,  Delos  R.  Ashley,  James  M.  Ashlev,  Bailey,  Baker,  Bald* 
win.  Banks,  Bearaan,  Beatty,  Benton,  Bingham,  Blaine.  Blair,  Boutwell,  Bromwell,  Broomall,  Buckland, 
Butler,  Oake,  Churchill,  Reader  W.  Clarke,  Sidney  Clarke,  Cobb,  Coburn,  Cook,  C<nnell,  Covode,  Cnllom, 
Dawes.  Dodge,  Driggs,  Eckley,  Eggleston,  Eliot,  Famsworth,  Fcrrii<s,  Fernr,  Fields.  Gravely,  Griswold, 
Halsey,  Harding,  Higby,  Hill,  Hooper,  Hopkins,  Asahel  W.  Hubbard,  Chester  D.  Hubbard,  Hulburd,  Hunter, 
Ingersoll,  Jenckes,  Judd,  Julian,  Kelley,  Kelsey,  Ketcham,  Kitchen,  Lafiio,  George  V.  Lawrence,  William 
LAwrence,  Lincoln,  Loan,  Logan,  Loughridge,  Lynch,  Mallory,  Marvin,  McCarthy,  McClurg,  Mercur,  MiUer, 
Moore,  Moorhead,  Morrvll,  Mullins,  Myers,  Newcomb,  Nuim,  O'Neill,  Orth,  Paine,  Perham,  Peters,  Pike,  Pile, 
Plants,  Poland,  Polsiey,  Price,  Raum,  Robertson,  Sawyer,  Schenrk.  Scofield,  Selye.  Shaukis,  Smith,  Spalding, 
Starkweather,  Aaron  F.  Stevens,  Thnddeus  Stevens,  Stokes,  Taifn.  Taylor,  Trowbridge,  Twichell,  Upson, 
Van  Aemam,  Burt  Van  Horn,  Van  Wyck,  Ward,  Cadwalader  C.  Washburn,  EUihu  B.  Washbume,  William 
B.  Washburn.  Welker,  Thomas  Williams,  James  F.  Wilson,  John  T.  WlliK>n,  Stephen  F.  Wilson,  Windom, 
Woodbridge,  and  the  Speaker— 126. 

Nats — Messrs.  Adami>,  Archer,  Axtell,  Barnes,  Bamum,  Beck,  Boyer,  Brooks,  Burr,  Cary.  Chanler,  El* 
dridge.  Fox,  Getz,  Glossbrenner,  Golladay.  Qrover,  Halght,  Holman,  Hotchkiss,  Richard  D.  Hubbard,  Hum* 

Shrey,  Johnson,  Jones,  Kerr.  Knott,  Marshall,  McCormick,  McCuUoch,  Morgan,  Morrissey,  Mungen,  Niblack, 
[icholson,  Phelps,  Pniyn,  Raudall,  Rosi<,  Sitgreaves,  Stewart^  Stone,  Taber,  Lawrence  S.  Trimble,  Van 
Auken,  Van  Trump,  Wood,  and  Woodward — 47. 

Not  VOTINO— Messrs.  Benjamin,  Dixon,  Donnelly,  Ela,  Finney,  Garfield,  Hawkins,  KoontK.  Maynard, 
Pomeroy,  Robinson,  Shellabarger,  Thomas,  John  Trimble,  Robert  T.  Van  Horn,  Henry  D.  Washburn,  and 
^WilUam  Williams— 17. 

When  the  roll-call  had  been  concluded, 

The  Speaker  said :  The  occupant  of  the  chair  cannot  consent  that  his  constituents  should 
be  silent  on  so  grave  a  question,  and  therefore,  as  a  member  of  this  house,  he  votes  ''ay.** 
On  agreeing  to  the  resolution,  there  are  yeas  126.  nays  47.    So  the  resolution  is  adopted. 

Mr.  Stevens,  of  Pennsylvania.  Mr.  Speaker,  I  submit  the  following  resolutions,  on 
which  I  demand  the  previous  question : 

Retolved,  That  a  committee  of  two  be  appointed  to  go  to  the  Senate,  and  at  the  bar  thereof,  in  the  name 
of  the  House  of  Representatives  and  of  all  the  people  of  the  United  States,  to  impeach  Andrew  Johnson, 
President  of  the  United  States,  of  high  crimes  and  misdemeanors  in  office,  and  acquaint  the  Senate  that  the 
House  of  Representatives  will,  in  due  time,  exhibit  particular  articles  of  impeachment  against  him  and  make 
good  the  same ;  and  that  the  committee  do  demand  that  the  Senate  take  order  for  the  appearaneo  of  said 
Andrew  Jolmson  to  answer  to  said  impeachment 

2.  Reeolved,  That  a  committee  of  seven  be  appointed  to  prepare  and  report  articles  of  impeachment  againit 
Andrew  Johnson,  President  of  the  United  States,  with  power  to  send  for  persons,  papers,  and  records,  and  to 
take  testimony  under  oath. 

After  the  rules  had  been  suspended,  the  question  was  taken  on  the  resolutions,  and  it  was 

decided  in  the  affirmative — ^yeas,  124 ;  nays,  42 ;  not  voting,  23 ;  as  follows : 

Yeas — ^Messrs.  Allison,  Ames,  Anderson,  Amell,  Delos  R.  Ashley,  James  M.  Ashley,  Bailey,  Baker, 
Baldwin.  Banks,  Beomon,  Beatty,  Benton,  Bingham, Blaine,  Blair,  Boutwell,  Bromwell,  Broomall,  Buckland, 
Butler,  Cake,  Cary,  Churchill,  Reader  W.  Clarke,  Sidney  Clarke,  Cobb,  Coburn,  Cook,  Cornell,  Covode, 
Cullom,  Dawes,  Dodge,  Driggs,  Eckley,  Eggleston,  Elliot,  Famsworth,  Ferriss,  Ferry,  Fields,  Gravely,  Qrlis* 
wold,  Halsey,  Harding,  Higby,  Hill,  Hooper,  Hopkins,  Chester  D.Hubbard,  Hulburd,  Hunter,  Ingersoll,  Jenckes, 
Judd,  Julian,  Kelley,  Kelsey,  Ketcham,  Kitchen,  Laflin,  George  V.  Lawrence,  William  Lawrence,  Lincoln  .Loan, 
Logan,  Loughridge,  Lynch,  Mallory,  Marvin,  McCarthy,  McClnrg,  Mercur,  Miller,  Moore,  Moorhead,  Morrell, 
MulUns,  Myers,  Newcomb,  Nunn,  O'Neill,  Orth,  Paine,  Perham,  Peters,  Pike,  Pile.  Poland,  Polsley,  Price,  Raum, 
Robertson,  Sawyer.  Schenck,  Scofield,  Selve,  Shanks,  Smith,  Spalding.  Starkweather,  Aaron  F.  Stevent, 
Thaddeus  Stevens,  Stokes,  Taffs,  Taylor,  Trowbridge,  Twichell,  Upson,  Van  Aemam,  Burt  Van  Horn,  Via 
Wyck,  Ward,  Cadwalader  C.  Washburn,  Ellihu  B.  Waahbume,  William  B.  Washburn,  Welkar,  ThonM  WU- 
iams^  James  F.  Wilson,  John  T.  Wilson,  Btaplwn  F.  Wilson,  Wf^dom,  and  Woodbrldgo— IM. 
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NaT5— Me««r8.  Adams,  Areb«r,  Axtell,  Barnei,  Baranm,  Beck,  Boyer,  Brooki,  Burr,  Eldridge,  Getz,  01o«- 
brenner,  Oolladaj,  Orover,  Haight,  Hohnan,  HotchkiM,  Humphrey,  Johnson,  Jones,  Kerr,  Knott,  Marshall, 
McCormick,  McCnllongh,  Morgan,  Morrlssey,  Btangen,  Miblack,  Nicholson,  Phelps,  Pmyn,  Randall,  Ross,  Sit- 
greaves.  Stone,  Taber,  Lawrence  S.  Trimble,  Van  Auken,  Van  Tnimp,  Wood,  and  Woodward — 42. 

Not  voting — Messrs.  Benjamin,  Chanler,  Dixon,  Donnelly,  Ela,  Finney,  Fox,  Qarfleld,  Hawkins,  Asahel  W. 
Hnbbard.  Richard  D.  Hnbbard,  Koontz.Maynard.  Plants,  Pomeroy,  Robinson.  Shellabarger,  Stewart.  Thomas. 
John  Trimble,  Robert  T.  Van  Horn,  Henry  D.  Washburn,  and  William  Williams— 23. 

Messn.  Koontz  and  Thomas,  who  were  unavoidably  absent,  were  the  next  day  permitted 
to  record  their  votes  in  the  affirmative,  so  that  the  vote,  as  thus  amended,  stood,  yeas,  1'^  ; 
nays,  42;  not  voting,  21. 

The  Speaker  announced  the  following  committees  under  the  resolutions  just  adopted : 

Committee  to  c&mmunieate  to  the  Senate  the  action  of  tke  House  ordering  an  impeachment  of 
the  President  of  the  United  StaUs.^ThAddena  Stevens,  of  Pennsylvania,  and  John  A.  Bing- 
ham, of  Ohio. 

Committee  to  dedare  articles  of  impeachment  against  the  President  of  the  United  States. — 
George  S.  Boutwoll.  of  Massachusetts ;  Thaddeus  Stevens,  of  Pennsylvania ;  John  A.  Bing- 
ham, of  Ohio;  James  F.  Wilson,  of  Iowa ;  John  A.  Logan,  of  Illinois;  George  W.  Julian, 
of  Indiana ;  and  Hamilton  Ward,  of  New  York. 


Tuesday,  February  25,  1868. 

Mr.  Stevens,  of  Pennsylvania,  and  Mr.  Bingham,  the  committee  appointed  to  communi- 
cate to  the  Senate  the  action  of  the  House  ordering  an  impeachment  of  the  President  of  the 
United  States,  appeared  at  the  bar  of  the  House. 

Mr.  Stevens,  of  Pennsylvania,  said :  Mr.  Speaker,  in  obedience  to  the  order  of  the 
House,  we  proceeded  to  the  bar  of  the  Senate,  and  in  the  name  of  this  body  and  of  all  the 
people  of  the  United  States  we  impeached,  as  we  were  directed  to  do,  Andrew  Johnson, 
^resident  of  the  United  States,  of  high  crimes  and  misdemeanors  in  office,  and  we  demanded 
that  the  Senate  should  take  order  to  make  him  appear  before  that  body  to  answer  for  the 
same ;  and  announced  that  the  House  would  soon  present  articles  of  impeachment  and  make 
Uiem  good ;  to  which  the  response  was,  **  Order  shall  be  taken." 

Bir.  Washburne,  of  Illinois.    I  ask  unanimous  consent  to  offer  the  following  resolution: 

Retoboed,  That  the  mles  be  suspended,  and  that  it  is  hereby  ordered  as  follows : 

VThen-  the  committee  to  prepare  articles  of  impeachment  of  the  President  of  the  Uniled  States  report  the 
Mid  articles  the  Hoiue  shall  immediately  resolve  itself  into  the  Committee  of  the  Whole  thereon  ;  that  speeches 
fen  eommittee  shall  be  limited  to  fifteen  minntes  each,  which  debate  shall  eontinne  till  the  next  legislative  dav 
alUr  the  report,  to  the  exclusion  of  all  other  business  except  the  reading  of  the  journal ;  that  at  three  o'clock 
on  the  afternoon  of  said  second  day  the  fiftoen-minute  debate  nhall  cease,  and  the  committee  shall  then  proceed 
to  consider  and  vote  upon  amendments  that  may  be  offered  under  the  five-minnte  rule  of  debute ;  but  no 
oerely  pro  forma  amendment  shall  be  entertained ;  that  at  four  o'clock  on  the  afternoon  of  said  second  day 
the  eomnaittee  shall  rise  and  report  their  action  to  the  House,  which  shall  immediately  and  without  dilatory 
■tftions  vote  thereon ;  that  if  the  articles  of  impeaciuaent  are  agreed  on,  the  Honse  shall  then  immediately 
and  without  dilatory  motions  elect  by  ballot  seven  managers  to  conduct  said  impeachment  on  the  part  of  the 
Honse ;  and  that  during  the  pendency  of  resolutions  in  the  House  relative  to  said  impeachment  thereafter  no 
filatory  motions  shall  be  received  except  one  motion  on  each  day  that  the  Honse  do  now  adjourn. 

Mr.  Wood.  I  object. 

Mr.  Washburne,  of  Illinois.  I  move  to  suspend  the  rules  for  the  purpose  of  considering 
the  resolution  at  this  time. 

After  debate,  the  question  was  taken,  and  it  was  decided  in  the  affirmative — yeas,  106; 
nays,  37;  not  voting,  46.  So  (two-thirds  voting  in  the  affirmative)  the  rules  were  sus- 
pended, and  the  resolution  was  adopted. 


Saturday,  February  29,  1868. 

Mr.  BonrWELL.  I  rise  to  a  privileged  question.  The  committee  appointed  to  prepare  and 
report  articles  of  impeachment  against  Andrew  Johnson,  President  of  the  United  States, 
have  instructed  me  to  make  a  report,  which  I  send  to  the  Clerk's  desk. 

The  Clerk  read  10  articles  to  be  exhibited  by  the  House  of  Representatives  of  the  United 
States,  in  the  name  of  themselves  and  all  the  people  of  the  United  States,  against  Andrew 
Johnson,  President  of  the  United  States,  in  maintenance  and  support  of  their  impeachment 
against  him  for  high  crimes  and  misdemeanors  in  office.  These  articles,  as  finally  amended 
^d  adopted,  will  be  found  on  pages  6-9  of  this  volume.  The  debate  on  theui  is  reported  in 
the  Congressional  Globe,  fortieth  Congress,  second  session. 

The  House,  in  accordance  with  its  order  of  Februarv  25,  resolved  itself  into  a  Committee 
of  tke  Whole,  (Mr.  Washbnme,  of  Illinois,  in  the  chair,)  and  proceeded  to  consider  the 
repoit  of  the  committee  to  prepare  articles  of  impeachment  against  the  President  of  the 
United  States. 
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Monday,  March  2,  1868. 

The  House  reeolved  itself  into  the  Committee  of  the  Whole,  (Mr.  Boofield  in  the  chair,) 
and  continued  the  consideration  of  the  report  of  the  committee  to  prepare  articles  of  impeach- 
ment, 'which  were  afterwards  adopted  by  a  separate  vote  <m  each. 

The  Speaker.  Under  the  order  adopted  on  the  25th  of  February,  the  House  will  now 
elect  by  ballot  seven  managers  to  conduct  the  impeachment  before  the  Senate.  Nomina- 
tions are  now  in  order. 

Nominations  were  made  and  the  House  proceeded  to  ballot,  the  Chair  having  appointed  as 
tellers  to  conduct  the  election  Messrs.  Poland,  Spalding,  Jenckes,  and  Blair. 

The  Speaker.  The  following. gentlemen  having  received  a  miyoritv  of  the  votes  cast  by 
ballot  for  the  election  of  managers  to  conduct  the  impeachment  of  the  President  of  the  United 
States,  namely :  John  A.  Bingham,  George  S.  Boutwell,  James  F.  Wilson,  Benjamin  F. 
Butler,  Thomas  Williams,  Thaddeus  Stevens,  and  John  A.  Logan,  I  declare  them  elected  as 
such. 

Mr.  Boutwell.  I  beg  leave  tojpresent  the  following  resolution,  and  on  it  I  demand  the 
previous  question : 

Regoloed,  That  a  measage  be  sent  to  the  Senate  to  inform  them  that  this  honse  have  appohited  managers  to 
conduct  the  hnpeadiment  agoiniit  the  President  of  the  United  States,  and  have  directed  the  vaid  managerB  to 
carry  to  the  Senate  the  articles  agreed  npon  by  this  house,  to  be  exhibited  in  maintenance  of  their  impeach- 
ment against  said  Andrew  Johnson,  and  that  the  Clerk  of  Uie  House  do  go  with  said  message. 

The  previous  question  was  seconded  and  the  main  question  ordered ;  and  under  the  opera- 
tion thereof  the  resolution  was  agreed  to. 

Mr.  BouTWfXL.  I  further  offer  the  following  resolution,  and  on  it  demand  the  previous 
question : 

Retolved,  That  the  articles  agreed  to  by  this  house,  to  be  exhibited  in  the  name  of  themselves  and  of  all  the 
people  of  the  United  States,  against  Andrew  Johnson,  Pretddent  of  the  United  States,  in  maintenance  of  their 
unpeachmeut  against  him  of  high  crimes  and  misdemeanors  in  o£Bce,  be  carried  to  the  Senate  by  the  managers 
appointed  to  conduct  said  impeachment. 

The  previous  question  was  seconded  and  th^  main  question  ordered ;  and  under  the  opera- 
tion thereof  the  resolution  was  agreed  to. 


TUESDAY,  March  3,  1868. 
The  Speaker  laid  before  the  House  the  following : 

In  the  Skn ate  of  the  Vnited  States,  Marek  3, 1868. 

Ordered,  That  the  Secretary  of  the  Senate  Inform  the  House  of  Bepresentatives  that  the  Senate  Is  ready  to 
receive  the  managers  appointed  by  the  House  of  Representatives  to  carry  to  Uie  Senate  articles  of  impeach* 
ment  against  Andrew  Johnson,  President  of  the  United  States. 

The  Speaker.  The  message  will  be  entered  upon  the  journal  of  the  House. 
Mr.  Butler  reported  an  additional  article  oi  impeachment,  which  he  was  instructed  br 
the  board  of  managers  on  the  part  of  the  House  to  present ;  it  was  considered  and  adopted. 
Mr.  Bingham  offered  the  following  resolutions,  which  were  considered  and  adopted : 

Rfolvtd,  That  the  articles  agreed  to  by  the  House  this  day,  together  with  those  adopted  by  the  Honse  on 
yesterday,  to  be  exhibited  in  the  name  of  the  Houhc  of  Representatives  and  of  all  the  people  of  the  United 
States,  against  Andrew  Johnson,  President  of  the  United  States,  in  maintenance  of  their  impeachment  against 
him  for  high  crimes  and  misdemeanors  in  office,  be  carried  to  the  Senate  by  the  managers  appointed  to  con- 
duct  said  impeachment. 

Resolved,  That  the  managers  on  the  part  of  the  House,  In  the  matter  of  the  Impeachment  of  the  President, 
be,  and  herebv  are.  authorized  to  appoint  a  clerk  and  a  messenger,  to  be  paid  for  their  services  at  the  usual 
rates  during  the  time  that  they  are  employed ;  and  that  the  managers  have  power  to  send  for  persons  and 
papers. 


Wednesday,  March  4, 1868. 

Mr.  Bingham  offered  the  following  resolution,  which  was  considered  and  adopted : 

Resolved,  That  the  Houhc  resolve  itself  Into  the  Committee  of  the  W}ioie,  and  attend  the  raanagen 
appointed  by  the  House  to  tin;  Senate  to  present  by  Its  managers  the  articles  of  Impeachment  exhibited  by 
the  Honse  against  Andrew  Johnson,  President  of  the  United  States. 

The  Speaker.  In  the  absence  of  the  senior  member  of  the  House,  Mr.  Washbume,  of 
Illinois,  the  gentleman  from  Massachusetts,  Mr.  Dawes,  will  please  take  the  chair  in  Com- 
mittee of  the  Whole.  The  Committee  of  the  Whole,  preceded  by  its  chairman^  who  will  be 
supported  by  the  Clerk  and  Doorkeeper,  will  follow  the  managers  to  the  Senate  chamber. 

Accordingly,  at  1  o'clock  p.  m.,  the  House,  as  in  the  Committee  of  the  Whole,  pre- 
ceded by  its  chairman,  Mr.  Dawes,  who  was  supported  by  the  Clerk  and  Doorkeeper  of  the 
House,  followed  the  managers  of  the  House  to  tne  Senate  chamber. 

[See  the  proceedings  of  the  Senate.  ] 


PEELIMINARr  PB0CEEDIN6S  IN  THE  SENATE 

IN  THE  IMPEACHMENT  OF  ANDREW  JOHNSON, 

PRESIDENT  O^  THE  UNITED  STATES. 

FOR  HIGH  CRIMES  AND  MISDEMEANORS. 


FORTIETH  G0HGBE88,  BEOOHD  8E8SI0H.— Hon.  BEVJAMIH  F.  WADE,  President  pro  tern. 


Tuesday,  February  25,  1868. 

Mr.  Bepresentative  Stevens  and  Mr.  Representative  Binf^ham  appeared  at  the  bar  of  the 
Senate,  and  were  announced  as  the  committee  from  the  House  of  Kepresentatives. 

Mr.  Stevens.  Mr.  President,  in  obedience  to  the  order  of  the  House  of  Representatives, 
we  appear  before  yon,  and  in  the  name  of  the  Honse  of  Representatives  and  of  all  the* people 
of  the  United  States  we  do  impeach  Andrew  Johnson,  President  of  the  United  States,  of  high 
crimes  and  misdemeanors  in  office ;  and  we  further  inform  the  Senate  that  the  Honse  of 
Representatives  will  in  due  time  exhibit  particular  articles  of  impeachment  against  him  and 
make  good  the  same ;  and  in  their  name  we  demand  that  the  Senate  take  order  for  the  appear* 
aoce  of  the  said  Andrew  Johnson  to  answer  said  impeachment. 

The  President  vro  tempore.  The  Senate  Mill  take  order  in  the  premises. 

The  committee  or  the  House  thereupon  withdrew. 

Mr.  Howard,  by  unanimous  consent,  submitted  the  following  resolution,  which  was  road, 
considered,  amended,  and  agreed  to: 

Rewired,  That  the  meHsnge  of  the  House  of  R^prenentatives  relating  to  the  impeachment  of  Andrew  John- 
■on.  President  of  the  United  States,  he  referred  to  a  select  committee  of  seven,  to  be  appointed  by  the  Chair, 
to  consider  and  report  thereon. 

The  President  pro  tempore  subsequently  announced  the  committee,  to  consist  of  the  fol- 
lowing senators :  Mr.  Howard,  Mr.  Trumbull,  Mr.  Conkling,  Mr.  Edmunds,  Mr.  Morton, 
Mr.  Pomeroy,  and  Mr.  Johnson. 


^  Wednesday,  February  26,  1868. 

Mr.  Howard,  from  the  select  committee  appointed  to  consider  and  report  upon  the  message 
ofihe  House  of  Representatives  in  relation  to  the  impeachment  of  Anarew  Johnson,  Presi- 
dent of  the  United  States,  reported  the  following  resolution : 

Whereas  the  Honse  of  Reprraentatives,  on  the  125th  day  of  the  present  month,  bv  two  of  their  members, 
Heitn.  Tbaddens  Stevens  and  John  A.  Bingham,  at  the  bar  of  the  Senate,  impeached  Andrew  Johnson,  Presi- 
dent of  the  United  States,  of  high  crimes  and  misdemeanorB  in  office,  and  informed  the  Senate  that  the  House 
of  RepresentativeA  will  in  due  time  exhibit  particular  article87>f  fanpeachment  against  him  and  make  good  the 
iHBe ;  and  likewise  demanded  that  the  Senate  take  order  for  the  appearance  of  said  Andrew  Jolinson  to 
answer  to  the  said  impeachment:  Therefore, 

R49olved,  That  the  Senate  will  take  proper  order  thereon,  of  which  due  notice  shall  be  given  to  the  House 
of  RepresentaliTeg. 

And  the  committee  further  recommend  to  the  Senate  that  the  Secretary  of  the  Senate  be 
directed  to  notify  the  House  of  Representatives  of  the  foregoing  resolution. 

The  resolution  was  considered  bv  unanimous  consent,  and  agreed  to. 

Mr.  Howard.  I  ask  that  an  order  be  made  directing  the  Secretary  to  transmit  the  resolu- 
tion just  adopted,  which  is  in  the  usual  form,  to  the  House  of  Representatives. 

The  President  pro  tempore.  That  will  be  done,  as  a  matter  ot  course,  without  any  formal 
order. 
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Frtoay,  February  28,  1868. 

The  SeDate  postponed  all  other  business,  and  proceeded  to  consider  the  report  of  the  select 
committee  respecting  impeachment,  presented  oy  Mr.  Howard.     It  embraced  the  rules 
of  procedure  and  practice  in  the  Senate  when  sitting  for  the  trial  of  an  impeachment ; 
which,  after  discussion  and  amendment,  were  adopted  on  March  2, 1868.    They  will  be  found 
on  pages  12-15  of  this  volume. 


Wednesday,  March  4,  1868. 

Tlie  managers  of  the  impeachment  on  the  part  of  the  House  of  Representatives  appeared 
at  the  bar,  and  their  presence  wiis  announced  by  the  Sergeant-at-arms. 

The  President  pro  tentpore.  The  managers  of  the  impeachment  will  advance  within  the 
bar  and  take  the  seats  provided  for  them. 

The  managers  on  the  part  of  the  House  of  Representatives  came  within  the  bar  and  took 
the  seats  assigned  to  them  in  the  area  in  front  ot  the  Chair. 

Mr.  Manager  Bingham.  Mr.  President,  the  managers  of  the  House  of  Representatives, 
by  order  of  the  House,  are  ready  at  the  bar  of  the  Senate,  whenever  it  may  please  the  Senate 
to  hear  them,  to  present  articles  of  impeachment  and  in  maintenance  of  the  impeach- 
ment preferred  against  Andrew  Johnson,  President  of  the  United  States,  by  the  House  of 
Representatives. 

Ihe  President  pro  tempore.  The  Sergeant-at-arms  will  make  proclamation. 

The  Serge  ANT- AT- ARMS.  Hear  ye!  hear  ye!  hear  ye!  All  persons  are  commanded  to 
keep  silence,  on  pain  of  imprisonment,  while  the  House  of  Representatives  is  exhibiting  to 
the  Senate  of  the  United  States  articles  of  impeachment  against  Andrew  Johnson,  President 
of  the  United  States. 

The  managers  then  rose  and  remained  standing,  with  the  exception  of  Mr.  Stevens,  who 
was  physically  unable  to  do  so,  while  Mr.  Manager  Bingham  read  the  articles  of  impeach- 
ment, as  follows : 

Articles  exhibited  by  the  House  of  Representatives  of  the  United  States^  in  ihe  name  of  them- 
selves and  all  the  people  of  the  United  States^  against  Andreto  Johnson^  President  of  the 
United  States,  in  maintenance  and  support  of  their  impeachment  against  him  for  high  crimes 
and  misdemeanors  in  office. 

Article  I. 

That  gaid  Andrew  Johnson,  President  of  the  United  States,  on  the  twenty-first  day  of  Febmary,  In  the  jear 
of  our  Lord  one  thousaud  eight  handred  and  sixty -eight,  at  Washington,  in  the  District  of  Columbia,  unmindful 
of  the  high  duties  of  his  office,  of  his  oath  of  office,  and  of  the  requirement  of  the  Constitution  that  h«  should 
take  care  that  the  lawfi  be  faithfully  executed,  did  unlawfully,  and  in  violation  of  the  Constitution  and 
laws  of  the  United  States  igux^jnogj^  in  writing  for  the  removal  of  Edwin  M.  Stanton  Arom  the  office  of 
Secretiiry  for  the  DepartAffi^o^War^aid  Edwin  M.  Stanton  having  been  theretofore  duly  appointed  and 
commistiioned,  by  and  with  the  advice  and  consent  of  the  Senate  of  the  Unitt^d  States,  as  such  Secretary,  and 
said  Andrew  Johnson,  President  of  the  United  States,  on  the  twelfth  day  of  August,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty-sevev,  and  during  the  recess  of  said  Senate,  having  suspended  by  hia 
order  Edwin  M.  Stanton  from  said  office,  and  within  twenty  days  after  the  first  dJay  of  the  next  meeting  of 
said  Senate,  that  is  to  say,  on  the  twelfth  day  of  December  in  the  year  last  aforesaid  having  reported  to  said 
Senate  such  suspension  with  the  evidence  and  reasons  fur  his  action  in  the  case  and  the  name  of  the  person 
designated  to  perlorm  the  duties  of  such  office  temporarily  until  the  next  meeting  of  the  Senate,  and  said  Senate 
thereafterwards,  on  the  thirteenth  day  of  January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
sixty-eight,  having  duly  considered  the  evidence  and  reasons  reported  by  said  Andrew  Johnson  for  said  sns* 
pension,  and  having  refused  to  concur  in  said  suspension,  whereby  and  by  force  of  the  provisions  of  an  act 
entitled  "  An  act  regulating  the  tenure  of  certain  civil  offices,"  passed  March  second,  eighteen  hundred  and 
sixty-seven,  said  Edwin  M.  Stanton  did  forthwith  resume  the  functions  of  his  office,  whereof  the  stiid  Andrew 
Joliuson  liad  then  and  there  due  notice,  and  said  Edwin  M.  Stanton,  by  reason  of  the  premises,  on  said  twenty- 
first  day  of  February,  being  lawftilly  entitled  to  hold  said  office  of  Secretary  for  the  Department  of  War, 
which  said  order  for  the  removal  of  said  Edwin  M.  Stanton  is  in  substance  as  follows,  that  is  to  suy : 

"ExEcuTivK  Mansion, 
"  Wathington,  D.  C,  February  21,  1868. 

"  Sir  :  By  virtue  of  the  power  and  authority  vested  in  me  as  President  by  the  Constitution  and  laws  of  the 
Unit€>d  States  you  are  hereby  removed  from  office  as  Secretary  for  the  Department  of  War,  and  your  functions 
as  such  will  terminate  upon  the  receipt  of  this  communication. 

"  You  will  transfer  to  Brevet  Major  General  Lorenzo  Thomas,  A^jatant  Oeneral  of  the  army,  who  haa 
this  day  been  authorized  and  empowered  to  act  as  Secretary  of  War  ad  tnXertm,  all  records,  boolu,  papen, 
and  other  public  property  now  in  your  custody  and  charge. 
*'  Reopectfully  yours, 

"ANDREW  JOHNSON. 
*'  To  the  Hon.  Edwin  M.  St ANTON,  Wtukington,,  D,  C." 

Which  order  waa  unlawfully  Issued  VfWh  fr*^ifil  thm  T^  ♦>«ra  to  violate  the  act  entitled  "An  act  regulating 
the  tenure  of  certain  civil  offices,"  passed  March  second,  eighteen  hundred -and  Blxljf'seft'U;  and  with  the 
further  intent,  contrary  to  the  provisions  of  said  act,  in  violation  thereof,  and  contrary  to  the  provisions  of  the 
Constitution  of  the  United  States,  and  without  the  advice  atod  consent  of  the  Senate  of  the  United  Stati's,  the 
said  Senate  then  and  there  being  in  session,  to  remove  said  Edwhi  M.  Stanton  from  the  office  of  Secretory  for 
the  Department  of  War,  the  said  Edwin  M.  Stanton  being  then  and  there  Secretary  for  the  Department  of 
War,  and  being  then  and  there  In  the  duo  and  lawful  execution  and  discharge  of  the  duties  of  said  office, 
whereby  said  Andrew  Johnson,  President  of  the  United  States,  did  then  and  there  commit  and  was  guilty  of 
a  high  misdemeanor  fn  offi9e. 
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articlx  n. 

That  OQ  the  nUd  tweBty-flrat  day  of  Febmsry,  in  the  year  of  onr  Lord  one  thoniMid  alflH  bmini  and 
rizty -eight,  at  Washington,  in  the  District  of  Columbia,  said  Andrew  Johnson.  Prenidaalof  tira  UalMI  8tatcs, 
nnniindftil  of  the  high  duties  of  his  oflRce,  of  his  oath  of  office,  and  in  violation  of  tka  COMiitvtIoB  of  the 
United  States,  and  contrary  to  the  proviiiionB  of  an  act  entitled  "  An  act  regulating  the  tenaro  ot  etrtafa  civU 
offices,"  pasKed  March  second,  eighteen  hnndred  and  sixty-seren,  without  tlie  advice  and  consetit  ofilnittaBate 
of  tlie  Unitr>d  States,  said  Senate  then  and  there  being  in  session,  ai>d  without  authority  of  law,  did,  with 
tat—*  «o  violate  the  Constitution  of  the  United  States,  and  the  act  afoiwiuWi  i^jmamaA ^tethfW  to  one  Lorenzo 
Thomas  a  letter  of  authority  In  sabstance  as  follows,  that  is  to  say :  •>....  ■.^^— -^ 

"Executive  Mansion, 
"  Watkington,  D.  C,  February  21,  1868. 

"Sir  :  The  Hon.  Edwin  M.  Stanton  having  been  this  day  removed  from  office  as  Secretary  for  the  Departs 
ment  of  War,  you  are  hereby  antiborized  and  empowered  to  act  aa  Secretary  of  War  ad  interim,  and  will 
immediately  enter  upon  the  discharge  of  the  duties  pertaining  to  that  office. 

"  Mr.  Stanton  has  been  instmctea  to  transfer  to  you  all  the  records,  books,  papers,  and  other  public  prop- 
erty now  in  his  custody  and  charge. 
^'  RespectAiUy  yours, 

"ANDREW  JOHNSON. 

**  To  Brevet  Major  General  LORENZO  THOMAS, 

"  AdjutatU  General  U.  S.  Army,  Wa$hington^  D.  C." 

Then  and  there  being  no  vacancy  in  said  office  of  Secretary  for  the  Department  of  War,  whereby  said 
Andrew  Johnson,  President  of  the  United  States,  did  then  and  there  commit  and  was  guilty  of  a  high  misde- 
laeanor  in  office. 

Article  in. 

That  said  Andrew  Johnson,  President  of  the  United  States,  on  the  twenty  •first  day  of  February,  in  the 
year  of  onr  Lord  one  thousand  eight  hundred  and  sixty-eight,  at  Washington,  in  the  DiHtriet  of  Columbia,  did 
eommit  and  wam  guilty  of  a  high  mlHdemeanor  in  office  in  thifi.  thnt.  witbont  jtutb-rity  of  hiw,  whilo  tne 

Senate  of  the  United  States  was  then  and  there  in  session,  bgjljil^ijmioiwt  1 ii.  ji. 'I'lmi i  to  be  Secre- 

taiT'  for  the  Department  of  War  ad  interim,  without  the  advice  ainl  eouiieut  of  the  Senate,  ttu<l  ^vitb  iuti  nt  to 
violate  the  Constiteti»a  of  the  United  States,  no  vacancy  having  happened  in  said  office  of  SKCMvtary  lor  the 
Bepartinent  of  War  during  the  recess  of  the  Senate,  and  no  vacancy  existing  in  said  office  ut  the  time,  and 
which  said  appointment,  so  made  by  said  Andrew  Johnson,  of  said  Lorenzo  Thomats  is  in  substance  as  follows, 
that  is  to  say : 

"Executive  Mansion, 
**Washingum,  V.  C,  FelnruaryQl,  1868. 

"  Sir  :  The  Hon.  Edwin  H.  Stanton  having  been  this  day  removed  from  office  as  Secretary  for  the  Depart- 
meot  of  War,  you  are  hereby  authorized  and  empowered  to  act  as  Secretary  of  War  ad  interim,  and  will 
Inunediately  enter  upon  the  discharge  of  the  duties  pertaining  to  that  office. 

"  Mr.  Stanton  has  been  instructed  tdtransfer  to  you  all  the  records,  books,  papers,  and  other  public  proper^ 
now  in  his  custody  and  charge. 

*'  Respectftxlly  yours, 

"  ANDREW  JOHNSON. 
"To  Brevet  Major  Qoneral  LORENZO  THOMAS, 

*' Adjutant  General  U.  S.  Army,  Wa»kington,  D.  C" 

'    Article  IV. 

That  said  Andrew  Johnson,  President  of  the  United  States,  nnmlndfnl  of  the  high  duties  of  hid  office  and  of 
his  oath  of  office,  in  violation  of  the  Constitution  and  laws  of  the  United  States,  on  the  twenty-first  day  of 
February,  in  th«  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-eight,  at  Washington,  in  the  District 
of  Columbia,  didTtiiUawftiHy  conspire  with  one  Lorenzo  Thomas,  and  with  other  perHons  to  the  Houtte  of 
Repretentati^iTuulcnown,  with  intent,  by  intimidation  and  threats,  unlawfully  to  hinder  and  prt^vent  Edwin 
M.  Stanton,  then  and  there'the  Secretory  for  the  Department  of  War,  duly  appointed  under  the  laws  of  the 
United  States,  from  holding  said  office  of  Secretary  for  the  Department  of  War,  contrary  to  and  in  violation 
of  the  Constitution  of  the  United  States,  and  of  the  provisions  of  an  act  entitled  "  An  act  to  define  and  punish 
certain  conspiracieM.'*  approved  July  thirty-first,  eighteen  hundred  and  sixty-one,  whereby  said  Andrew  JohU' 
President  of  the  United  States,  did  then  and  there  commit  and  was  guilty  of  a  high  crime  in  office. 


Article  v. 

That  said  Andrew  Johnson,  President  of  the  United  States,  unmindfiil  of  the  high  duties  of  his  office  and  of 
his  oath  of  office,  on  the  twenty-first  day  of  February,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  sixty-eight,  and  on  divers  other  days  and  times  in  said  year,  before  the  second  day  of  March,  in  the  year 
of  oar  Lord  one  thousand  eight  hundred  and  sixty-eight,  at  Washington,  In  the  District  of  Columbia,  did 
unlawfully  conspire  with  one  Lorenzo  Thomas,  and  with  other  persons  to  the  House  of  Representatives 
anknovm,  tolJTI!»w»t  and  hinder  the  execution  of  an  act  entitled  "An  net  regulating  the  tenure  of  certain 
etvn  offices,"  passed  March  second.  elgHteen  hundred  and  sixty-seven,  and  in  pursuance  of  said  conspiracy, 
did  unlawftilly  attempt  to  prevent  Edwin  M.  Stanton,  then  and  there  being  Secretary  for  the  DepartnuiDt  of 
War,  duly  appointed  and  commiKsioued  under  the  laws  of  the  United  States,  from  holding  sold  ofll«e,  wlierebs' 
the  said  Andrew  Johnson,  President  of  the  United  States,  did  then  and  there  commit  and  was  guIKy  of  a  high 
mkdemeanor  in  office. 

Article  VL 

That  said  Andrew  Johnson,  President  of  the  United  States,  unmlndftil  of  the  high  duties  of  his  office  and 
of  his  oath  of  offico,  on  the  twenty-first  day  of  February,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
4nd  sixty  eight,  at  Washington,  in  the  District  of  Columbia,  did  unlawfully  ryufixtim^  with  one  Lorc-nzo  Thomas 
Jby  force  to  seize,  take,  and  possess  the  property  of  the  Unit^i-d  StateD  in  tli^  i>fp;irtiuuut  of  War,  and  then  and 
tbereinthe  custody  and  charge  of  Edwin  M.  Stanton,  Secretary  for  said  department,  contrary  to  the  pro- 
visions of  an  act  entitled  "An  act  to  defin"»  and  punish  certain  conspirncirn,"  approved  July  thirty -one, 
eighteen  handr«^d  and  sixty-one-,  aud  with  int/^nt  tn  vi«>rii((>  and  disregard  an  act  entitled  "An  act  regulating 
the  tenure  of  certain  civil  offices,"  j'jiH^fd  Mmch  .svcoud,  eighteen  hundred  and  sixty  seven,  whereby  said 
Andrew  Johnson,  President  of  the  United  Slates,  did  then  and  there  commit  a  high  crime  in  office. 

Article  vn. 

That  said  Andrew  Johnson,  President  of  the  United  States,  unmindful  of  the  high  duties  of  his  office  and  of 
his  oath  of  office,  on  the  twenty-first  day  of  February,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  sixty -eight,  at  Washington,  in  the  District  of  Columbia,  did  unlawfully  isoaflfilre  with  one  Lorenzo  Thomas 
with  intent  unlawfully  to  seize,  take,  and  possess  the  property  of  the  United  States  in  the  Department  of 


8 


PRELIMINARY   PROCEEDINGS 


War,  in  the  castody  anddMove  of  Edwin  M.  Stanton,  Secretarj  for  gaid  department,  with  intent  to  yiolate 
and  dtereffard  the  act  «itMM  "An  act  regalatlng  the  tenure  of  certain  civil  officei,"  pawed  March  lecond, 
eiffate^bnnndred  and  sixty-feven,  whereby  said  Andrew  Johnson,  President  of  the  United  States,  did  then  and 
there  commit  a  high  misdemeanor  in  office. 

Article  vm. 

That  said  Andrew  Johnson,  President  of  the  United  States,  nnmlndfai  of  the  liigh  duties  of  his  office  and  of 
his  oath  of  office,  with  intent  unlawfully  to  control  the  dLabursementti  of  tho  moneys  appropriated  for  the  mil- 
itary  service  and  for  the  Department  of  War,  on  the  twenty-fimt  day  of  February,  in  the  year  of  our  Lord 
one  thousand  eight  huodrod  and  sixty-eight,  at  Washington,  In  the  District  of  Columbia,  did  unlawfully  and 
contrary  to  the  provisions  of  an  act  entitled  "An  act  regulating  the  tenure  of  certain  civil  offices,"  passed 
March  second,  eighteen  hundred  and  sixty-seven,  and  in  violation  of  the  Constitution  of  the  United  States,  and 
without  the  advice  and  consent  of  the  Senate  of  the  United  States,  and  while  the  Senate  was  then  and  there  in 
session,  there  being  no  vacancy  in  the  office  of  Secretary  for  the  Department  of  War,  and  with  Intent  to  vtcAata 
and  disregard  the  act  aforesaid,  then  and  there  issue  and  deliver  to  one  Lorenzo  Thomas  a  letter  67  anUiority 
in  writing,  in  substance  as  follows,  that  is  to  say : 

'•  Executive  Mansion, 
** Washington,  D.  C,  February  21,  IdGB. 

"  Sir  :  The  Hon.  Edwin  M.  Stanton  having  been  this  day  removed  fh>m  office  as  Secretary  for  the  Depart- 
ment of  War,  you  are  hereby  anthorized  and  empowered  to  act  as  Secretary  of  War  ad  interim,  and  will  im- 
mediately ent4tr  upon  the  discharge  of  the  duties  pertaining  to  that  office. 

' '  Mr.  Stanton  has  been  instructed  to  transfer  to  yon  all  the  records,  books,  papers,  and  other  public  prop  • 
mty  now  in  his  custody  and  charge. 
•*  Respectfully,  yours, 

"ANDREW  JOHNSON. 
*'  To  Brevet  Major  General  LOREirzo  THOMAS, 

*' Adjutant  General  Uniud  States  Army,  Waakington,  D.  C.** 

Whereby  said  Andrew  Johnson,  President  of  the  United  States,  did  then  and  there  commit  and  was  gvitty 
of  a  high  misdemeanor  in  office. 

ARTICLE  IX. 

That  said  Andrew  Johnson,  President  of  the  United  States,  on  the  twenty •«acond  day  of  Febnuuy,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  sixty-eight,  at  Washington,  in  the  District  of  Columbia,  in 
disregard  of  the  Constitution,  and  the  laws  of  the  United  States  duly  enacted,  as  commander-in-chief  of  the 
army  of  the  United  States,  did  bring  before  himself  then  and  there  William  H.  Emory,  a  maior  general  by 
brevet  in  the  army  uf  the  United  States,  actually  in  command  of  the  department  of  Washlngt9h  and  the  mili- 
tary forces  thereof,  and  did  then  and  there,  an  such  commander-in-chief.  ii«'rliiro  to  und  iii«<<"i\ot.  said  Emory 
that  part  of  a  law  of  the  United  States,  passed  March  second,  eighteen  hundred  and  sixty-sf  ven,  entitled  "An 
act  making  appropriations  for  the  support  of  the  army  for  the  year  ending  June  thirtieth,  eighteen  hundred 
and  sixty-eight,  and  for  other  purposes,"  especially  the  second  section  thereof,  wiiich  provides,  among  other 
things,  that  "all  orfier»«  and  iiiHtructions  relating  to  military  operations,  {lnued  by  the  President  or  Secretary  of 
War,  Hhall  l»o  i^^^und  throii;j:li  the  General  of  the  army,  and,  in  case  of  his  inability,  through  the  next  in  rank," 
wtutuicooMtltiitiuiial,  uud  iu  contravention  of  the  commission  of  said  Emory,  and  which  said  ])rovision  of  law 
had  l>een  therefore  duly  and  legally  promulgated  by  General  Orders  for  the  government  and  direction  of  tba 
army  of  the  United  States,  as  the  said  Andrew  Johnson  then  and  there  well  knew,  with  intent  thereby  to 
induce  said  Emory,  in  bis  official  capacity  as  commander  of  the  department  of  Washington,  to  violate  the  pro- 
visions of  said  act,  andt4)  take  uid  receive,  act  upon,  and  o1)ey  such  orders  as  he,  the  said  Andrew  Johnson, 
might  make  and  give,  and  which  Khould  not  be  issued  through  the  General  of  the  army  of  the  United  States, 
according  to  the  provisions  of  said  act,  and  with  the  further  intent  thereby  to  enable  him,  the  siiid  Andrew 
Johnstm,  to  prevent  the  execution  of  the  act  entitled  "An  act  rcgnlating  the  tenure  of  certniu  civil  offices," 
passed  March  second,  eighteen  hundred  and  sixty -seven,  and  to  unlawfully  prevent  Edwiu  M.  Stanton,  then 
being  Secretary  for  the  Dopartmentof  War,  fromholdingsaidofHce  and  discharging  the  duties  thereof,  whereby 
•aid  Andrew  JohiiHon,  President  of  the  United  States,  did  then  and  there  commit  and  was  guilty  of  a  hign 
misdemeanor  in  office. 

And  the  House  of  Representatives,  by  protestation,  saving  to  themselves  the  liberty  of  exhibiting  at  any 
time  hereafter  any  further  articles,  or  other  accusation  or  impeachment  against  the  said  Andrew  Johnson, 
President  of  the  United  States,  and  also  of  replying  to  bis  answers  which  he  shall  make  unto  the  articles  herein 
preferred  ngaluKt  him,  and  of  offering  proof  to  the  same,  and  every  part  thereof,  and  to  all  and  every  other 
article,  accusation,  or  impeachment  which  shall  be  exliibited  bv  them,  as  the  case  shall  rettnire,  DO  dkmaKD 
that  the  said  Andrew  Johnson  may  be  put  to  answer  the  high  crimes  and  misdemeanors  in  office  herein 
charged  against  him,  and  that  such  proceedings,  examinations,  trials,  and  Judgments  may  be  thereupon  had 
and  givon  as  may  be  agreeable  to  law  and  justice. 

Article  X. 

That  said  Andrew  Johnson,  l*renldent  of  the  United  States,  nnmindfnl  of  the  high  duties  of  his  office,  and 
the  dignity  and  proprieties  thereof,  and  of  the  harmony  and  courtesies  which  ought  to  exist  ami  be  maintained 
between  the  executive  and  legislative  branches  of  the  government  of  the  United  States,  designing  and  intend- 
ing to  set  aside  the  rightful  authority  and  powers  of  Congross,  did  attempt  to  bring  into  disgrace,  ridicule, 
hatred,  contempt,  and  reproach  the  Congress  of  the  United  States,  and  the  several  branches  thereof,  to  Impair 
and  destroy  the  regard  and  respect  of  all  the  good  people  of  the  United  States  for  the  Congress  and  logislativa 
powers  thereof, .  (which  all  officers  of  the  government  ought  inviolably  to  preserve  and  maintain, )  and  lo  excite 
the  odium  and  rciientnieut  of  all  the  good  people  of  the  United  States  against  Congress  and  the  laws  by  it  duly 
and  constitutionally  enacted  ;  and  In  pursuance  of  his  said  design  and  intent,  openly  and  publicly,  and  before 
divers  assemblages  of  the  citizens  of  the  United  States,  convened  In  divers  parts  thereof  to  meet  and  reoeiva 
said  Andrew  Johnson  as  the  Chief  Magistrate  of  the  United  States,  did,  on  the  eighteenth  day  of  August,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  Hlxty-six,  and  on  divers  other  days  and  times,  as  well 
before  as  afterward,  make  and  deliver,  with  a  loud  voice,  certain  intemperate,  inflammatory,  and  scandalous 
harangues,  and  did  therein  utter  loud  threats  and  bitter  menaces,  as  well  against  Congress  as  the  laws  of  the 
United  States  duly  enacted  thereby,  amid  the  cries,  leers,  and  laughter  of  the  multitudes  then  assembled  and 
in  hearing,  which  are  set  forth  in  the  several  specifications  hereinafter  written,  in  substance  and  effect,  that 
is  to  say : 

Sptcljication  Jirst.^ln  ih\i^  that  at  Washington,  in  the  District  of  Columbia,  in  the  Execntive  Mansion, 
to  a  committee  of  citizens  who  called  upon  the  President  of  the  United  States,  speaking  of  and  concerning  the 
Congress  of  the  United  States,  said  Andrew  Johnson,  President  of  the  United  States,  heretofore,  to  wit,  on 
the  eighteenth  day  of  August,  in  the  year  of  our  Lord  one  thonsand  eight  hundred  and  sixty-six,  did.  in  a 
loud  voice,  declare,  in  substance  and  effect,  among  other  things,  that  is  to  say  : 

"  So  far  as  the  executive  department  of  the  govemmant  is  conoetnad,  the  effort  has  been  made  to  restore  the 
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Union,  to  heal  the  breach,  to  ponr  oil  into  the  wonnds  whieh  were  oomeanent  npon  the  gtmgrgle,  and  (to 
•peak  in  common  phraae)  to  prepare,  as  the  learned  and  wl«e  physician  wonld,  a  puwter  healing  in  character 
and  co-extenrive  with  the  wound.  We  thought,  and  we  think,  that  we  had  partially  succeeded  ;  but,  ai  the 
work  progressen,  aa  reeonitruction  seemed  to  be  taking  plaoe,  and  the  country  was  becoming  reunited,  we 
found  a  disturbing  and  marring  element  oppoidng  us.  hx  alluding  to  that  element  I  shall  go  no  further  than 
your  conrention,  and  the  dintinguished  gentleman  who  has  delivered  to  me  the  report  of  its  proceeding!.  I 
ahall  make  no  reference  to  it  that  I  do  not  believe  the  time  and  occasion  Justify. 

"  We  have  witnessed  In  one  department  of  the  government  every  endeavor  to  prevent  the  restoration  of 
peace,  barmonv  and  union.  We  have  seen  hanging  upon  the  verge  of  the  government,  as  it  were,  a  body 
called,  or  which  aasnmea  to  bo,  the  Congress  of  the  United  States,  while,  in  fact,  It  Is  a  Congress  of  only  a  part 
of  the  States.  We  have  seen  this  Congress  pretend  to  be  for  the  Union,  when  IXa  every  step  and  act  tended 
to  perpetnate  disunion  and  make  a  disruption  of  the  States  inevitable.  *  *  *  -^e  have  seen  Con- 
gress  gradually  encroach,  step  by  step,  npon  constitutional  rights,  and  violate,  day  after  day  and  month  after 
month,  Aindamental  principles  of  the  government.  We  have  seen  a  Congress  that  seemed  to  forget  that  there 
was  a  limit  to  the  sphere  and  scope  of  legislation.  We  have  seen  a  Congress  in  a  minoritv  assume  to  ezerdae 
power  which,  allowed  to  be  consummated,  would  result  in  despotism  or  monarchy  Itself. 

Specijieatwn  second. — In  this,  that  at  Cleveland,  in  the  State  of  Ohio,  heretofore,  to  wit,  on  the  third 
day  of  September,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-six,  before  a  public  assem- 
blage  of  dtixens  and  others,  said  Andrew  Johnson,  President  of  the  United  States,  speaking  of  and  concerning 
the  Congrera  of  the  United  States,  did,  in  a  loud  voice,  declare,  in  substande  and  effect,  among  other  things, 
that  is  to  say : 

**  I  will  tell  you  what  I  did  do.    I  called  upon  your  Congress  that  Is  trying  to  break  up  the  government.** 

*  *  *  *  *y*  •  *  *  *  *  *  *  * 

"In  conclusion,  besides  that.  Congress  had  taken  much  pains  to  poison  their  constituents  against  him. 
But  what  had  Congress  done  ?  Have  they  done  anything  to  restore  the  union  of  these  States?  No ;  on  the 
contrary,  thev  had  done  everything  to  prevent  it;  and  because  he  stood  now  where  he  did  when  the  rebelUoa 
commenced,  he  had  been  denounced  as  a  traitor.  Who  had  run  greater  risks  or  made  greater  sacrifices  than 
himself?  But  Congress,  factious  and  domineering,  had  undertiUcen  to  poison  the  minds  of  the  American 
people." 

^fedjieatiou  tMrd.—ln  this,  that  at  St.  Louis,  in  the  State  of  Missouri',  heretofore,  to  wit,  on  the  eighth 
day  of  September,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-six,  i>efore  a  public  assem- 
blage of  citizens  and  others,  said  Andrew  Johnson,  President  of  the  United  States,  speaking  of  and  concerning 
the  Congress  of  the  United  States,  did,  in  a  loud  voice,  declare  In  sabstanoe  and  effect,  among  other  things, 
that  is  to  say : 

"Gk>  on.  Perhaps  if  von  had  a  word  or  two  on  the  subject  of  New  Orleans  yon  might  understand  more 
about  it  than  yon  do.  And  if  you  will  go  back — if  yon  will  go  back  and  ascertain  the  cause  of  the  riot  at 
New  Orleans,  perhaps  you  will  not  be  so  prompt  in  calling  out '  New  Orleans.'  If  you  will  take  up  the  riot  at 
New  Orleans,  and  trace  it  back  to  its  source  or  its  immediate  cause,  yon  will  find  out  who  is  responisible  for  the 
blood  that  was  shed  there.  If  you  will  take  up  the  riot  at  New  Orleans  and  trace  It  back  to  the  radical  Con- 
gress,  you  vrill  And  that  the  riot  at  New  Orleans  was  substantially  planned.  If  yon  will  take  np  the  pro- 
ceedings In  tiieir  caucusses  you  will  understand  that  they  there  knew  that  a  convention  was  to  be  called  which 
was  extinct  by  its  power  having  expired  ;  that  it  was  Sfdd  that  the  intention  was  that  a  new  government  was 
to  be  organized,  and  on  the  organization  of  that  government  the  intention  was  to  enflranchlse  one  portion  of 
the  population,  called  the  colpred  population,  who  had  just  been  emancipated,  and  at  the  same  time  dls- 
flran^ise  white  men.  When'  you  design  to  talk  about  New  Orleans  you  ought  to  understand  wliut  you  are 
talking  about  When  you  reaid  the  speeches  that  were  made,  and  take  up  the  facts  on  the  Friduy  uud  Satur- 
day before  that  convention  sat,  you  will  there  find  that  speeches  were  made  Incendiary  in  their  character, 
exciting  in  that  portion  of  the  population,  the  black  popniation,  to  arm  themselves  and  prepare  for  the  shed- 
ding of  blood.  You  will  also  find  that  that  convention  did  assemble  in  violation  of  law,  uud  tlie  intention  of 
that  convention  was  to  supersede  the  reorganized  authorities  In  the  State  government  of  LuniHiana.  which  had 
been  recc^nlzed  bv  the  government  of  the  United  States;  and  every  man  engaged  in  that  rebellion  in  that 
convention,  with  the  intention  of  snperM^ding  and  upturning  the  civil  government  which  had  been  recognize4 
by  the  government  of  the  United  States,  I  nay  that  he  was  a  traitor  to  the  Conntitution  of  the  Ihiited  States, 
and  hence  you  find  that  another  rebellion  was  commenced,  having  Us  origin  in  the  radical  Congress. 


(« 


So  much  for  the  New  Orleans  riot.  And  there  was  the  cause  and  the  origin  of  the  blood  that  won  »hed, 
and  erery  drop  of  blood  that  was  shed  is  upon  their  slurts,  and  thoy  are  responsible  for  it.  I  conld  test  this 
thing  a  little  closer,  but  will  not  do  it  here  to-night.  But  when  you  talk  about  the  ciiu^en  and  conMrquences 
that  resulted  from  proceedings  of  that  kind,  perhaps,  as  I  have  been  introduced  here,  and  you  have  provoked 
questions  of  this  kind,  though  it  does  not  provoke  me,  I  will  tell  you  a  few  wholesome  tilings  that  have  been 
done  by  this  radical  Congress  in  connection  with  New  Orleans  and  the  extension  of  the  elective  truuchlHe. 

"  I  know  that  I  have  been  traduced  and  abused.  I  know  it  hoM  come  in  advance  of  me  lu;re  an  elMewbere, 
that  I  have  attempted  to  exercise  an  arbitrary  power  in  resisting  laws  that  were  intended  to  be  forced  upon 
the  government ;  that  I  had  exercised  that  power;  that  I  had  abandoned  the  party  that  elected  lue,  and  that 
I  wns  a  traitor,  becante  I  exercised  the  veto  power  In  attempting,  and  did  arrest  for  a  time,  a  bill  that  was 
eriled  a  '  Freedman's  Bureau'  bill ;  yes,  that  I  was  a  traitor.  And  1  have  been  traduced,  I  have  been  slandered, 
I  have  been  maligned,  I  have  been  called  Judas  Iscariot,  and  all  that.  Now,  my  countrymen,  here  to-uight,  it 
Is  very  easy  to  indulge  in  epithets ;  it  is  easy  to  call  a  man  Judas  and  cry  out  traitor ;  but  when  he  is  called 
npon  to  give  arguments  and  facts  he  Is  very  often  found  wanting.  Judas  Iscariot — Juduti.  There  was  a 
Judas,  and  he  was  one  of  the  twelve  apostles.  Oh  !  yes,  the  twelve  apostles  had  a  Christ.  The  twelve  apos- 
tles had  a  Christ,  and  he  never  could  have  had  a  Judas  unless  he  had  had  twelve  apotttleri.  It'  1  have  played 
ttie  Judas,  who  has  been  my  Christ  that  I  have  played  the  Judas  with  ?  Was  It  Thad.  Steventt  ?  Was  it 
Wendell  Phillips?  Was  it  Charles  Sumner?  These  are  Uie  men  that  stop  and  compare  themselves  with  the 
Saviour ;  and  everybody  that  differs  with  them  in  opinion,  and  to  try  to  stay  and  arrest  their  diabolical  and 
nefiarlons  policy.  Is  to  be  denounced  as  a  Judas."  *♦**♦♦*♦ 

**  Well,  let  me  say  to  you.  If  you  will  vtand  by  me  in  this  action,  if  you  will  stand  by  me  in  trying  to  give 
the  people  a  fair  chance— soldiers  and  citizens — to  participate  in  these  ofilces,  Qod  k)eing  willing.  I  will  kick 
theam  out.    I  will  kick  them  out  just  as  fast  as  I  can. 

"Let  me  say  to  you,  In  concluding,  that  what  I  have  said  I  intended  to  say.  I  was  not  provoked  into  this, 
sod  I  care  not  for  their  menaces,  the  taunts,  and  the  jeers.  I  care  not  for  threats.  I  do  not  intend  to  be 
bullied  by  my  enemies  nor  overawed  by  my  friends.  But,  God  willing,  with  your  help,  I  will  veto  their 
measoree  when  any  of  them  come  to  me." 

Which  said  utterances,  declarationH,  threats,  and  harangues,  highly  censurable  in  any,  are  peculiarly  Inde- 
eent  and  nnl>ecomlng  In  the  Chief  Magistrate  of  the  United  States,  by  means  whereof  said  Andrew  Johnson 
has  brought  the  high  ofiice  of  the  Prudent  of  the  United  States  Into  contempt,  ridioulo,  and  disgrace,  to  the 
greet  scandal  of  all  good  citizens,  whereby  said  Andrew  Johnson,  President  of  the  United  States,  did  commit, 
and  was  then  and  there  guilty  of  a  high  misdemeanor  in  office. 
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10  PBELIMINABY  PROCEEDINGS,   ETC. 

Articls  XI. 

That  Bald  Andrew  Johnson,  President  of  the  United  States,  nnmhidfal  of  the  high  duties  of  his  office,  and  of 
his  oath  of  office,  and  in  dlmregrard  of  the  Constitntion  and  laws  of  the  United  States,  did,  herf^tofore,  to  wit, 
on  the  eighteenth  day  of  Augnst,  A.  D.  eighteen  hundred  and  slxty-six,  at  the  city  of  Washington,  and  the 
District  of  Columbia,  by  public  speech,  declare  and  affirm,  in  substance,  that  the  thirty -ninth  Congrefs  of  the 
United  States  was  not  a  Congress  of  the  United  States  authorized  by  the  Constitution  to  exercise  legislative 
power  under  the  same,  but,  on  the  contrary,  was  a  Congress  of  only  part  of  the  States,  thereby  denyhig,  and 
mtendtng  to  deny,  that  the  legislation  of  said  Congress  was  valid  or  obligatory  upon  him,  the  said  Andrew 
Johnson,  except  in  so  fbr  as  he  saw  fit  to  approve  the  same,  and  also  thereby  denjring,  and  intending  to  deny, 
the  power  of  the  said  thirty -ninth  Congress  to  propose  amendments  to  the  Constitution  of  the  United  States; 
and,  in  purtiuance  of  said  oeclaraMon,  Uie  said  Andrew  Johnson,  President  of  the  United  States,  afterwardi^ 
to  wit.  on  the  twenty -first  day  of  February,  A.  D.  eighteen  hundred  and  sixty -eight,  at  the  city  of  Washingtim,  la 
the  District  of  Columbia,  did,  unlawfally,  and  in  disregard  of  the  requirements  of  the  Constitntion,  that  he 
should  take  care  that  tlie  laws  be  faithfiilly  executed,  attempt  to  prevent  the  execution  of  an  act  en* 
titled  "An  act  regulating  the  tenure  of  certain  civil  offices,"  passed  March  second,  eighteen  hundred 
and  sixty-iieven,  by  unlawfully  devising  and  conUlvlng,  and  attempting  to  devise  and  contrive  means  by 
which  ho  should  prevent  Edwin  M.  Stanton  from  forthwith  resuming  the  functions  of  the  office  of  Secretary 
for  the  Department  of  War,  notwithstanding  the  refusal  of  the  Senate  to  concur  in  the  suspension  theretofore 
made  by  Haid  Andrew  Johnson  of  <«aid  E^dwin  M.  Stanton  from  said  office  of  Secretary  for  the  Department  of 
War ;  and,  aIho,  by  f^irther  unlawfully  devising  and  contriving,  and  attempting  to  devise  and  contrive  meant, 
then  and  there,  to  prevent  the  execution  of  an  act  entitled  ' '  An  act  making  appropriations  for  the  support  of 
the  army  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  i$ixty-eight,  and  for  other  purposes,** 
approved  March  second,  eighteen  hundred  and  sixty-seven ;  and,  also,  to  prevent  the  execution  of  an  act 
entitled  "  An  act  to  provide  for  the  more  efficient  government  of  the  rebel  States,"  passed  March  second, 
eighteen  hundred  and  sixty-seven,  whereby  the  said  Andrew  Johnson,  Presidi^nt  of  the  United  States,  did, 
then,  to  wit,  on  the  twenty-first  day  of  February,  A.  D.  eighteen  hundred  and  sixty-eight,  at  the  dty  of 
Washington,  commit,  and  was  guilty  of,  a  high  mfsdemeanor  in  office. 

SCHUYLER  COLPAX, 

Attest :  Speaker  of  the  House  of  Repreeentativ99. 

Edward  McPherson, 

Clerk  of  the  House  of  Representatives, 

The  President  pro  tempore.  The  Senate  will  take  due  order  upon  the  subject  of  impeach- 
ment, of  which  proper  notice  will  be  pjiven  to  the  House  of  Representatives. 

The  managers  of  the  House  of  Representatives,  accompanied  by  the  Speaker  and  a  large 
number  of  members  of  the  House  who  had  been  present  during  the  presentation  of  the  articles 
of  impeachment,  withdrew  from  the  Senate  chamber. 

Mr.  Howard  submitted  the  following  resolution  and  orders,  which  were  read,  consid- 
ered, and  adopted : 

Resolved,  That  at  one  o'clock  to-morrow  afternoon  the  Senate  will  proceed  to  consider  the  impeachment  of 
Andrew  Johnson,  President  of  the  United  States,  at  which  time  the  oath  or  affirpintion  required  by  the  mlea 
of  the  Senate  sitting  for  the  trial  of  au  impeachment  shall  be  administered  by  the  Chief  Justice  of  the  United 
States  as  the  presiding  officer  of  the  Senate  sitting  as  aforesaid,  to  each  member  of  the  Senate,  and  that  the 
Senate  sitting  as  aforesaid  will  at  the  time  aforesaid  receive  the  managers  appointed  by  the'  House  of  Repre- 
sentatives. 

Ordered,  That  the  Secretary  lay  this  resolution  before  the  House  of  Representatives. ' 

Ordered,  That  the  articles  of  impeachment  exhibited  against  Andrew  Johnson,  President  of  the  United 
States,  bi»  printed. 

Ordered,  That  a  copy  of  the  "rules  of  procedure  and  practice  in  the  Senate  when  sitting  on  the  trial  of 
fanpeachmenta"  be  communicated  by  the  Secretary  to  the  Uoxise  of  Representatives,  and  a  copy  thereof  deliv- 
erpd  by  him  to  each  member  of  the  House. 

Mr.  PoMEROY  submitted  the  following  order,  which  was  read  and  considered : 

Ordered,  That  the  notice  to  the  Chief  Justice  of  the  United  States  to  meet  the  Senate  in  the  trial  of  the  ease 
of  impeachment,  and  requesting  his  attendance  as  presiding  officer,  be  delivered  to  him  by  a  committee  of 
three  senntore  to  be  appointed  by  the  Chair,  who  shall  wait  upon  the  Chief  Justice  to  the  Senate  chaml>«r 
and  conduct  him  to  the  chs^. 

The  order  was  agreed  to;  and  the  President  pro  tempore  appointed  Messrs.  Pomexoy, 
Wilson,  and  Buckalew  the  committee. 


Tuesday,  March  10. 

The  Senate  considered  the  order  offered  by  the  senator  from  Rhode  Island,  [Mr. 
Anthony,]  in*^ relation  to  admissions  to  the  Senate  gallery  during  the  trial  of  the  impeach- 
ment of  Andrew  Johnson,  as  it  was  reported  by  Mr.  Howard,  diairman  of  the  select  com- 
mittee to  which  it  had  been  referred.  After  discussion  and  amendment,  the  order  wm 
adopted,  as  follows : 

Ordered,  That  during  the  trial  of  the  Impeachment  now  pending  no  persons  besides  those  who  have  the 
privilege  of  the  fioor  and  clerks  of  the  standing  committees  of  the  Senate  shall  be  admitted  to  that  portion  of 
the  Capitol  set  apart  for  the  use  of  the  Senate  and  its  officers,  except  upon  tickets  iiwued  by  the  sergeant'El- 
arms.  The  number  of  tickets  shall  not  exceed  one  thousand.  Tickets  shall  be  numbered  and  dated,  and  be 
good  only  for  the  day  on  which  they  are  dated. 

Second.  The  portion  of  the  gallery  set  apart  for  the  diplomatic  corps  shall  be  exclusively  appropriated  to 
it,  and  forty  tickets  of  admission  thereto  shall  be  issued  to  the  Baron  Gerolt  for  the  foreign  legations. 

Third.  Foiir  tickets  shall  be  issued  to  each  senator ;  four  tickets  each  to  the  Chief  Justice  of  the  United 
States  and  the  Speaker  of  the  House  of  Representatives;  two  tickets  to  each  member  of  the  House  of  Rep- 
resentativet) ;  two  tickets  each  to  the  associate  iustices  of  the  Supreme  Court  of  the  United  States;  two 
tickets  each  to  the  chief  justice  and  associate  Justices  of  the  supreme  court  of  the  District  of  Columbia  ;  two 
tickets  to  the  chief  Justice  and  each  judge  of  the  Court  of  Claims ;  two  tickets  to  each  Cabinet  officer ; 
two  ticket*  to  the  General  commanding  the  army ;  twenty  tickets  to  the  private  secretary  of  the  President  of 
the  United  States  for  the  use  of  the  President;  and  sixty  tickets  shall  be  issued  by  the  President  pro  tempore 
ot  the  Scoiute  to  the  reporters  of  the  press.  The  residue  of  the  tickets  to  be  issued  shall  be  distributed 
among  thl^mombers  of  the  Senate  in  proportion  to  the  representation  of  their  respective  States  in  the  Honao 
of  Represehtatives,  and  the  seats  now  oooupied  by  the  senators  shall  be  reserved  for  them. 


■  \  . 


THE  TRIAL  OF  ANDREW  JOHNSON, 

PRBSIDBNT  OF    THE   UNITED   STATES, 

FOR  HIGH  CRIMES  AND  MISDEMEANORS. 


The  United  States  vs.  Andrew  Johnson,  President. 


The  Capitol,  Thursday,  March  5,  1868. 

At  1  o'clock  p.  m.  the  Chief  Jastice  of  the  United  States  entered  the  Senate 
ehamber,  accompanied  by  Mr.  Justice  Nelson,  and  escorted  by  Senators  Pome- 
roy,  Wilson,  and  Buckalew,  the  committee  appointed  for  that  purpose. 

The  Chief  Justice  took  the  chair  and  said  :  Senators,  I  attend  the  Senate  in 
obedience  to  your  notice,  for  the  purpose  of  joining  with  you  in  forming  a  court 
of  impeachment  for  the  trial  of  the  President  of  the  United  States,  and  I  am 
BOW  ready  to  take  the  oath. 

The  oath  was  administered  by  Mr.  Justice  Nelson,  the  Senior  Associate  Jus- 
tice of  the  Supreme  Court  of  the  United  States,  to  Chief  Justice  Chase  in  the 
£[^lowing  words : 

I  do  solemnly  swear  that  in  all  things  appertaining  to  the  trial  of  the  impeachment  of 
Andrew  Johnson,  President  of  the  Unit^  States,  I  will  do  impartial  justice  according  to  the 
Constitution  and  the  laws :  so  help  me  God. 

[The  senators  rose  when  the  Chief  Justice  entered  the  chamber,  and  remained 
standing  till  the  conclusion  of  the  administration  of  the  oath  to  him.] 

The  Chief  Justice.  Senators,  the  oath  will  now  be  administered  to  the  sen- 
ators as  they  will  be  called  by  the  Secretary  in  succession.  (To  the  Secretary.) 
Call  the  roll. 

The  Secretary  proceeded  to  call  the  roll  alphabetically,  and  the  Chief  Justice 
administered  the  oath  to  Senators  Anthony,  Bayard,  Buckalew,  Cameron,  Cat- 
tell,  Chandler,  Cole,  Conkling,  Conness,  Corbett,  Cragin,  Davis,  Dixon,  Drake, 
Ferry,  Fessenden,  Fowler,  Frelinghuysen,  Grimes,  Harlan,  Henderson,  Hend- 
ricks, Howard,  Howe,  Johnson,  McCreery,  Morgan,  Morrill  of  Maine,  Morrill 
of  Vermont,  Morton,  Norton,  Nye,  Patterson  of  Tennessee,  Pomeroy,  Ramsey, 
Ross,  Sherman,  Sprague,  Stewart,  Sumner,  Thayer,  Tipton,  Trumlyill  and  Van 
Winkle. 

The  Secretary  then  caUed  the  name  of  Mr.  Wade,  who  rose  from  his  seat  in  the 

Senate  and  advanced  toward  the  chair.  His  right  to  to  sit  as  a  member  of  the  court 

was  questioned  by  Senator  Hendricks  and  discussed,  and  a  motion  to  adjourn 

was  made  and  carried.     A  report  of  the  debate  will  be  found  in  the  third  volume. 

The  Chief  Justice  thereupon  declared  the  court  adjourned  until  1  o'clock 
to-morrow,  and  vacated  the  chair. 


Friday,  March  6,  1868. 

At  1  o'clock  the  Chief  Justice  of  the  United  States  entered  the  Senate 
chamber,  escorted  by  Mr.  Pomeroy,  the  chairman  of  the  committee  appointed 
for  that  purpose,  and  took  the  chair. 
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The  Chief  Justice.  The  Senate  will  come  to  order.  The  proceedings  of 
yesterday  will  be  read. 

The  Secretary  read  the  "  proceedings  of  the  Senate  sitting  on  the  trial  of  the 
impeachment  of  Andrew  Johnson,  President  of  the  United 'States,  on  Thursday, 
March  5,  1868,"  from  the  entries  on  the  journal  kept  for  that  purpose  by  the 
Secretary. 

The  Chief  Justice.  At  its  adjournment  last  evening,  the  Senate,  sitting  for 
the  trial  of  impeachment,  had  under  consideration  the  motion  of  the  senator  from 
Maryland,  [Mr.  Johnson,]  that  objection  having  been  made  to  the  senator  ftt)m 
Ohio  [Mr.  Wade]  taking  the  oath,  his  name  should  be  passed  until  the  remaining 
members  have  been  sworn.     That  is  the  business  now  before  the  body. 

After  discussion,  Senator  Hendricks  withdrew  his  objection,  and  the  Chief 
Justice  announced  that  the  motion  made  by  the  honorable  senator  from  Mary- 
land fell  with  it. 

The  Secretary  called  the  name  of  Mr.  Wade,  who  advanced  and  took  the 
oath. 

The  Secretary  then  continued  the  call  of  the  roll,  and  the  Chief  Justice 
administered  the  oath  to  Senators  Willey,  Williams,  Wilson,  and  Yates,  as  their 
names  were  respectively  called. 

The  Secretary  then  called  the  names  of  Senators  Doolittle,  Edmunds,  Patter- 
son of  New  Hampshire,  and  Saulsbury,  who  were  not  present  yesterday ;  and 
Mr.  Saulsbury  appeared,  and  the  oath  was  administered  to  him  by  the  Chief 
'  Justice. 

The  Chief  Justice.  All  the  senators  present  having  taken  the  oath  required 
by  the  Constitution,  the  Senate  is  now  organized  for  the  purpose  of  proceeding 
to  the  trial  of  the  impeachment  of  Andrew  Johnson,  President  of  the  United 
States.     The  Sergeant-at-arms  will  makeproclatnation. 

The  Serqeant-at-aems.  Hear  ye!  Hear  ye!  Hear  ye!  All  persons  are 
oonmianded  to  keep  silence  on  pain  of  imprisonment  while  the  Senate  of  the 
United  States  is  sitting  for  the  trial  of  the  articles  of  impeachment  against 
Andrew  Johnson,  President  of  the  United  States. 

Mr.  Howard.  I  move  that  the  Secretary  of  the  Senate  notify  the  managers 
on  the  part  of  the  House  of  Representatives  that  the  Senate  is  now  organized 
for  the  purpose  of  proceeding  to  the  trial  of  the  impeachment  of  Andrew 
Johnson. 

The  Chief  Justice.  Before  putting  that  question  the  Chair  feels  it  hw  duty 
to  submit  a  question  to  the  Senate  relative  to  the  rules  of  proceeding.  Qn  the 
r  judgment  of  the  Chief  Justice  the  Senate  is  now  organized  as  a  distinct  body 
;  from  the  Senate  sitting  in  its  legislative  capacity.  It  performs  a  distinct  func- 
tion ;  the  members  are  under  a  different  oath  ;  and  the  presiding  officer  is  not 
the  President  pro  tempore  of  the  Senate,  but  the  Chief  Justice  of  thd  United 
States.  Under  these  circumstances,  the  Chair  conceives  that  rules  adopted  by 
the  Senate  in  its  legislative  capacity  are  not  rules  for  the  government  of  the 
Senate  sitting  for  the  trial  of  an  impeachment,  unless  they  be  also  adopted  by 
that  bod^T)  In  this  judgment  of  the  Chair,  if  it  be  an  erroneous  one^  he  desires 
to  be  corrected  by  the  judgment  of  the  court,  or  of  the  Senate  sitting  for  the 
trial  of  the  impeachment  of  the  President,  which  in  his  judgment  are  synony- 
mous terms,  and  therefore,  if  he  may  be  permitted  to  do  so,  he  will  take  the 
sense  of  the  Senate  upon  this  question,  whether  the  rules  adopted  on  the  2d  of 
March,  a  copy  of  which  is  now  laying  before  him,  shall  be  considered  the  rules 
of  proceeding  in  this  body.  ('Question.")  Senators,  you  who  think  that  the 
r^les  of  proceeding  adopted  on  the  2d  of  March  shoula  be  considered  as  the 
rules  of  proceeding  of  this  body  will  say  "  ay  ;"  contrary  opinion,  "  no."  [The 
senators  having  answered]  The  ayes  have  it  by  the  sound.  The  rules  will 
be  considered  as  the  rules  of  proceeding  in  this  body. 
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Rules  of  procedure  and  practice  in  the  Senate  when  sitting  on  the  trial  of  impeachments. 

I.  Whensoever  the  Senate  shall  receive  notice  from  the  Honse  of  Representatives  that  man- 
aggers  are  appointed  on  their  part  to  condact  an  impeachment  against  any  person,  and  are 
direct^  to  carry  articles  of  impeachment  to  the  Senate,  the  Secretary  of  the  Senate  shall 
immediately  inform  the  House  of  Representatives  that  the  Senate  is  ready  to  receive  the 
managers  U>r  the  purpose  of  exhibiting  such  articles  of  impeachment  agreeably  to  said  notice. 

IL  When  the  managers  of  an  impeachment  shall  be  introduced  at  the  bar  of  the  Senate, 
and  shall  signify  that  Uiey  are  ready  to  exhibit  articles  of  impeachment  against  any  person, 
the  presiding  officer  of  the  Senate  shall  direct  the  Sergeant-at-arms  to  make  proclamation,  who 
abul,  after  making  proclamation,  repeat  the  following  words,  viz:  **  All  persons  are  com- 
manded to  keep  silence,  on  pain  of  iniprisonment,  while  the  House  of  Representatives  is 

exhibiting  to  tne  Senate  of  tne  United  States  articles  of  impeachment  against ;" 

after  which  the  articles  shall  be  exhibited,  and  then  the  presiding  officer  of  the  Senate  shall 
inform  the  managers  that  the  Senate  will  take  proper  oraer  on  the  subject  of  the  Impeach- 
mwatf  of  which  due  notice  shiJl  be  given  to  the  House  of  Representatives. 

III.  Upon  such  articles  being  presented  to  the  Senate,  the  Senate  shall,  at  i  o'clock  after- 
noon of  the  day  (Sunday  excepted)  following  such  presentation,  or  sooner  if  so  ordered  by 
the  Senate,  proceed  to  the  consideration  of  such  articles,  and  shall  continue  in  session  from 
day  to  day,  (Sundays  excepted)  after  the  trial  shall  commence,  (unless  otherwise  ordered  by  the 
Senate,)  until  fiual  judgment  shall  be  rendered,  and  so  much  longer  as  may,  in  its  judgment, 
be  needful.  Before  proceeding  to  the  consideration  of  the  articles  of  impeachment,  the  pre- 
siding officer  shall  administer  me  oath  hereinafter  provided  to  the  members  of  the  Senate  tnen 
present,  and  to  the  other  members  of  the  Senate  as  they  shall  appear,  whose  duty  it  shall  be 
to  take  the  same. 

lY.  When  the  President  of  the  United  States,  or  the  Vice  President  of  the  United  States, 
upon  whom  the  powers  and  duties  of  the  office  of  President  shall  have  devolved,  shall  be 
impeached,  the  Chief  Justice  of  the  Supreme  Court  of  the  United  States  shall  preside ;  and 
in  a  case  requiring  the  said  Chief  Justice  to  preside,  notice  shall  be  given  to  him  by  the  pre- 
siding officer  of  the  Senate  of  the  time  and  place  fixed  for  the  consideration  of  the  articles 
of  impeachment,  as  aforesaid,  with  a  request  to  attend ;  and  the  said  Chief  Justice  shall 
ipreeide  over  the  Senate  during  the  consideration  of  said  articles,  and  upon  the  trial  of  the 
person  impeached  therein. 

y.  The  presiding  officer  shall  tiave  power  to  make  and  issue,  by  himself  or  by  the  Secre- 
taiy  of  the  Senate,  all  orders,  mandates,  writs,  and  precepts  authorized  by  these  rules,  or  by 
the  Senate,  and  to  make  and  enforce  such  other  regulations  and  orders  in  the  premises  as  iae 
Senate  may  authorize  or  provide. 

YI.  The  Senate  shall  have  power  to  compel  the  attendance  of  .witnesses,  to  enforce  obedi- 
ence to  its  orders,  mandates,  writs,  precepts,  and  judgments,  to  preserve  order,  and  to  puu- 
ish  in  a  summary  way  contempts  of  and  disobedience  to  its  authority,  orders,  mandates, 
writs,  precepts,  or  judgments,  and  to  make  all  lawful  orders,  rules  and  regulations,  which 
it  may  deem  essential  or  conducive  to  the  ends  of  justice.  And  the  Sergeaut-at-arms,  under 
the  direttion  the  Senate,  may  employ  such  aid  and  assistance  as  may  be  necessary  to  enforce, 
eotecnte,  and  carry  into  effect  the  lawful  orders,  mandates,  writs,  and  precepts  of  the  Senate. 

YII.  The  presiding  officer  of  the  Senate  shall  direct  all  necessary  preparations  in  the  Sen- 
ate chamber,  and  the  presiding  officer  upon  the  trial  shall  direct  all  tne  forms  of  proceeding 
while  the  Senate  are  sitting  for  the  purpose  of  trying  an  impeachment,  and  all  forms  during 
the  trial  not  otherwise  specially  provided  for.  The  presiding  officer  may,  in  the  first  instance, 
submit  to  the  Senate,  without  a  division,  all  questions  of  evidence  and  incidental  questions  ; 
but  the  same  shall,  on  the  demand  of  one-fifth  ol  the  members  present,  be  decided  by  yeas 
and  nays.     [This  rule  was  amended  on  the  31st  of  March.] 

Yin.  Upon  the  presentation  of  articles  of  impeachment  and  the  organization  of  the  Sen- 
ate as  hereinbefore  provided,  a  writ  of  summons  shall  issue  to  the  accused,'  reciting  said 
articles  and  notifying  him  to  appear  before  the  Senate  upon  a  day  and  at  a  place  to  be  fixed 
by  the  Senate  and  named  in  such  writ,  and  file  his  answer  to  said  articles  ot  impeachment, 
and  to  stand  to  and  abide  the  orders  and  judgments  of  the  Senate  thereon;  which  writs  shall 
be  B&rved  by  such  officer  or  person  as  shall  l^  named  in  the  precept  thereof  such  number  of 
days  prior  to  the  day  fixed  tor  such  appearance  as  shall  be  named  in  such  precept,  either  by 
the  delivery  of  an  attested  copy  thereof  to  the  person  accused,  or,  if  that  cannot  conven- 
iently be  done,  bv  leaving  sucn  copy  at  the  last  Known  place  of  abode  of  such  person  or  at 
his  usual  place  of  business,  in  some  conspicuous  place4herein  ;  or  if  such  service  shall  be, 
in  the  iudgment  of  the  Senate,  impracticable,  notice  to  the  accused  to  appear  shall  be  given 
in  such  other  manner,  by  publication  or  otherwise,  as  shall  be  deemed  just ;  and  if  the  writ 
aforesaid  shall  fail  of  service  in  the  manner  aforesaid  the  proceedings  shall  not  thereby  abate, 
but  further  service  may  be  made  in  such  manner  as  the  Senate  shall  direct.  If  the  accused, 
after  service,  shall  fail  to  appear,  either  in  person  or  by  attorney,  on  the  day  so  fixed  there- 
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for  as  aforesaid,  or,  appearing,  shall  fail  to  file  his  answer  to  such  articles  of  impeachment, 
the  trial  shall  proceed,  nevertheless,  as  upon  a  plea  of  not  guilty.  If  a  plea  ofagniltj  shall 
be  entered  judgment  may  be  entered  thereon  without  further  proceedings. 

IX.  At  twelve  o'clock  and  thirty  minutes  afternoon  of  the  day  appointed  for  the  return  of 
the  summons  against  the  person  impesM^hed,  the  legislative  and  executive  business  of  the 
Senate  shall  be  suspended,  and  the  Secretary  of  the  Senate  shall  administer  an  oath  to  the 

returning  officer  in  the  form  following,  viz:  **  I,  — — ,  do  solemnly  swear  that  the 

return  made  by  me  upon  the  process  issued  on  the day  of ,  by  the  Senate  of  the 

United  States,  against ,  is  truly  made,  and  that  I  have  performed  such  service 

as  Uierein  described :  so  help  me  Qod."    Which  oath  shall  be  entered  at  large  on  the  records^ 

X.  The  person  impeached  shall  then  be  called  to  appear  and  answer  the  articles  of  impeach- 
ment against  him.  If  he  appear,  or  any  person  for  him,  the  appearance  shall  be  recorded, 
stating  particularlv  if  bv  himself,  or  by  agent  or  attorney,  naming  the  person  appearing,  and 
the  capacity  in  which  he  appears.  If  he  do  not  appear,  either  personally  or  by  agent  or 
attorney,  the  same  shall  be  recorded. 

XI.  At  twelve  o'clock  and  thirty  minutes  afternoon  of  the  day  appointed  for  the  trial  of  an 
impeachment,  the  legislative  and  executive  business  of  the  Senate  shall  be  suspended,  and 
the  Secretary  shall  give  notice  to  the  House  of  Representatives  that  the  Senate  is  ready  to 

proceed  upon  the  impeachment  of ,  in  the  Senate  chamber,  which  chamber  is 

prepared  with  accommodations  for  the  reception  of  the  House  of  Representatives. 

XII.  The  hour  of  the  day  at  which  the  Senate  shall  sit  upon  the  trial  of  an  impeachment 
shall  be  (unless  otherwise  ordered)  twelve  o'clock  m. ;  and  when  the  hour  for  such  sitting 
shall  arrive,  the  presiding  officer  of  the  Senate  shall  so  announce ;  and  thereupon  the  pre- 
siding  officer  upon  such  trial  shall  cause  proclamation  to  be  made,  and  the  busiuess  of  the 
trial  shall  proceed.  The  adjournment  of  the  Senate  sitting  in  said  trial  shall  not  operate  as 
an  adjournment  of  the  Senate ;  but  on  such  adjournment  the  Senate  shall  resume  the  consid- 
eration of  its  legislative  and  executive  business. 

XIII.  The  Secretary  of  the  Senate  shall  record  the  proceedings  in  cases  of  impeachment  as 
in  the  case  of  legislative  proceedings,  and  the  same  shall  be  reported  in  the  same  manner  as 
the  legislative  proceedings  of  the  Senate. 

XIV.  Counsel  for  the  parties  shall  be  admitted  to  appear  and  be  heard  upon  an  impeach- 
ment. 

XV.  All  motions  made  by  the  parties  or  their  counsel  shall  be  addressed  to  the  presiding 
officer,  and  if  he,  or  any  senator,  shall  require  it,  they  shall  be  committed  to  writing,  and  read 
at  the  Secretary's  table. 

XYI.  Witnesses  shall  be  examined  by  one  person  on  behalf  of  the  party  producing  them, 
and  then  cross-examined  by  one  person  on  the  other  side. 

XVII.  If  a  senator  is  called  as  a  witness  he  shall  be  sworn  and  give  his  testimony  standing 
in  his  place. 

XVUI.  If  a  senator  wishes  a  question  to  be  put  to  a  witness,  or  to  offer  a  motion  or  order, 
(except  a  motion  to  adjourn, )  it  shall  be  reduce^l  to  writing,  and  put  by  the  presiding  officer. 

XIX.  At  all  times  while  the  Senate  is  sitting  upon  the  trial  of  an  impeachment  the  doom 
of  the  Senate  shall  be  kept  open,  unless  the  Senate  shall  direct  the  doors  to  be  closed  while 
deliberating  upon  its  decisions. 

XX.  All  preliminary  or  interlocutory  questions,  and  all  motions,  shall  be  argued  for  not 
exceeding  one  hour  on  each  side,  unless  Uie  Senate  shall,  by  order,  extend  the  time. 

XXI.  The  case,  on  each  side,  shall  be  opened  by  one  person.  The  final  argument  on  the 
merits  may  be  made  by  two  persons  on  each  side,  (unless  otherwise  ordered  by  the  Senate, 
upon  application  for  that  purpose,)  and  the  argument  shall  be  opened  and  closed  on  the  part 
of  the  House  of  Representatives. 

XXII.  On  the  final  question  whether  the  impeachment  is  sustained,  the  yeas  and  nays 
shall  be  taken  on  each  article  of  impeachment  separately ;  and  if  the  impeachment  shall  not, 
upon  any  of  the  articles  presented,  be  sustained  by  the  votes  of  two-tiurds  of  the  members 
present,  a  judgment  of  acquittal  shall  be  entered;  but  if  the  person  accused  in  such  articles 
of  impeachment  shall  be  convicted  upon  any  of  said  articles  by  the  votes  of  two-thirds  of  the 
members  present,  the  Senate  shall  proceed  to  pronounce  judgment,  and  a  certified  copy  of 
such  judgment  shall  be  deposited  in  the  office  of  the  Secretary  of  State. 

XXIU.  All  the  orders  and  decisions  shall  be  made  and  had  by  yeas  and  nays,  which  shall 
be  entered  on  the  record,  and  witheut  debate,  except  when  the  doors  shall  be  closed  for 
deliberation,  and  in  that  case  no  member  shall  speak  more  than  once  on  one  question,  and 
for  not  more  than  ten  minutes  on  an  interlocutory  question,  and  for  not  more  than  fifteen 
minutes  on  the  final  question,  unless  by  consent  of  the  Senate,  to  be  had  without  debate ; 
but  a  motion  to  adjourn  may  be  decided  without  the  yeas  and  nays,  unless  they  be  demanded 
by  one-fiflh  of  the  members  present. 
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XXIV.  Witnesses  shall  be  svrom  in  the  following  fomii  namely:  "You, , 

do  swear  (or  affirm,  as  the  case  may  be)  that  the  evidence  yon  shall  give  in  the  case  now 

depending  between  the  United  States  and shall  be  the  troth,  the  whole  tnith, 

and  nothing  but  the  truth :  so  help  you  God."  Which  oaUi  shall  be  administered  by  the 
Secretary  or  any  other  duly  authorized  penton. 

Form  of  subpoena  to  be  issued  on  the  application  of  the  managers  of  the  impeachment,  or 
of  the  party  impeached,  or  of  his  counsel : 

To —  greeting :  ^  ' 

Ton  and  each  of  you  are  hereby  commanded  to  appear  before  the  Senate  of  the  United 

States,  on  the day  of ,  at  the  Senate  chamber,  in  the  city  of  Washington,  then 

and  there  to  testify  your  knowledge  in  the  cause  which  is  before  the  Senate,  in  which  the 
Hoose  of  Representatives  have  impeached . 

Fail  not. 

Witness : ,  and  presiding  officer  of  the  Senate,  at  the  city  of  Washin^n, 

this day  of ,  in  the  year  of  our  Lord ,  and  of  the  independence  ot  the 

United  States  the . 

Form  of  direction  for  the  service  of  said  subpoena : 

The  Senate  of  the  United  States  to  ^— ^  ,  greeting : 

Tou  are  hereby  commanded  to  serve  and  return  the  within  subpoena  according  to  law. 

Dated  eA  Washiue^ton,  this day  of  — ,  in  the  year  of  our  Lord ,  and  of 

the  independence  ofthe  United  States  the  . 

Secretary  ofthe  Senate. 

Form  of  oath  to  be  administered  to  the  members  of  the  Senate  sitting  in  the  trial  of  impeach* 
ments: 

I  solemnly  swear  (or  affirm,  as  the  case  may  be, )  that  in  all  things  appertaining  to  the 

trial  of  the  impeachment  of  — — ,  now  pending,  I  will  do  impartial  justice  according 

to  the  Constitution  and  laws :  so  help  me  Qod. 

Form  of  summons  to  be  issued  and  served  upon  the  person  impeached : 

Thb  United  States  of  America,  ss  .- 

The  Senate  of  the  United  States  to ,  greeting: 

Whereas  the  House  of  Representatives  of  the  United  States  of  America  did,  on  the 

day  of ,  exhibit  to  the  Senate  articles  of  impeachment  against  you,  the  said 

,  in  the  words  following : 

I  Here  insert  the  articles.  ] 

And  demand  that  you,  the  said r ,  should  be  put  to  answer  the  accusations 

as  set  forth  in  said  articles,  and  that  such  proceedings,  examinations,  trials,  and  judgments 
might  be  thereupon  had  as  are  agreeable  to  law  and  justice  : 

You,  the  said ,  are  therefore  hereby  summoned  to  be  and  appear  before  the 

Senate  of  the  United  States  of  America,  at  their  chamber,  in  the  city  of  Washington,  on  the 

day  of .  at  twelve  o'clock  and  thirty  minutes  afternoon,  then  and  there  to 

answer  to  the  said  articles  of  impeachment,  and  then  and  there  to  abide  by,  obey,  and  per- 
form  such  orders,  directions,  and  judgments  as  the  Senate  of  the  United  States  shall  make  iu 
the  premises  according  to  the  Constitution  and  laws  of  the  United  States. 

Hereof  you  are  not  to  fail. 

Wimess ,  and  presiding  officer  of  the  said  Senate,  at  the  city  of  Washington, 

this day  of ,  in  the  year  of  our  Lord  — ,  and  of  the  independence  of  the 

United  States  the . 

Form  of  precept  to  be  indorsed  on  said  writ  of  summons : 

The  United  States  op  America,  ss  : 

The  Senate  of  the  United  States  to ,  greeting : 

You  are  hereby  commanded  to  deliver  to  and  leave  with  — — ,  if  conveniently  to 

be  found,  or.  if  not,  to  leave  at  his  usual  place  of  abode,  or  at  his  usual  place  of  business,  in 
some  conspicuous  place,  a  true  and  attested  copy  of  the  within  writ  of  summous,  together 
with  a  like  copy  of  this  precept;  and  in  whichsoever  way  you  perform  the  service  let  it  be 
done  at  least days  before  the  appearance  day  mentioned  in  said  writ  of  summons. 

Fail  not,  and  make  return  of  this  writ  of  summons  and  precept,  with  your  proceedings 
thereon  indorsed,  on  or  before  the  appearance  day  mentioned  in  the  said  writ  of  summons. 

Witness ,  and  presiding  officer  of  tne  Senate,  at  the  city  of  Washington,  this 

day  of ,  in  the  year  of  our  Lord ,  and  of  the  independence  of  the  United  States 

the . 

All  process  shall  be  served  by  the  Sergeant-at-arms  of  the  Senate,  unless  otherwise  ordered 
by  the  court. 

XXV.  If  the  Senate  shall  at  any  time  fail  to  sit  for  the  consideration  of  articles  of  impeach- 
ment on  the  day  or  hour  fixed  therefor,  the  Senate  may,  by  an  order  to  be  adopted  without 
debate  fix  a  day  and  hour  for  resuming  such  consideration. 


16  IMPEACHMENT  OF  THE  PBESIDENT.1 

The  Chief  Justice.  The  senator  from  Michigan  moves — ^will  the  senator 
have  the  goodness  to  repeat  his  motion  ? 

Mr.  Howard.  My  motion  is  that  the  Secretary  of  the  Senate  notify  the 
managers  of  the  Hoase  of  Representatives  that  the  Senate  is  now  organized  for 
the  purpose  of  trying  the  impeachment  against  Andrew  Johnson,  and  is  ready 
to  receive  them.     The  clerk  will  he  good  enough  to  put  it  in  form. 

The  Secretary  read  the  order,  as  follows  : 

Ordered,  That  the  Secretary  of  the  Senate  notify  the  House  of  Representatives  that  the 
Senate  is  now  orc^ized  for  the  trial  of  the  articles  of  impeachment  a^inst  Andrew  Johnson, 
President  of  the  United  States,  and  is  ready  to  receive  the  managers  of  die  impeachment  at 
its  bar. 

The  motion  was  agreed  to. 

After  a  pause,  and  at  13  minutes  hefore  3  o'clock,  the  managers  of  the  impeach- 
ment on  the  part  of  the  House  of  Representatives  (with  the  exception  of  Mr. 
Stevens)  appeared  at  the  har,  and  their  presence  was  announced  by  the  Sergeant- 
at-arms. 

The  Chief  Justice.  The  managers  of  the  impeachment  on  the  part  of  the 
House  of  Representatives  will  please  take  the  seats  assigned  to  them. 

The  managers  having  been  seated  in  the  area  in  front  of  the  Chair, 

Mr.  Manager  Bingham  rose  and  said :  Mr.  President,  we  are  instructed  by 
the  House  of  Representatives,  as  its  managers,  to  demand  that  the  Senate  take 
process  against  Andrew  Johnson,  President  of  the  United  States,  that  he  may 
answer  at  the  bar  of  the  Senate  upon  the  articles  of  impeachment  heretofore 
preferred  by  the  House  of  Representatives  through  its  managers  before  the 
senate. 

Mr.  Howard.  I  move  for  an  order  that  a  summons  do  issue  to  Andrew  John- 
son, President  of  the  United  States,  in  accordance  with  the  rules  which  we  have 
adopted — I  refer  particularly  to  the  eighth  rule — returnable  on  Friday,  the  13th 
day  of  March  instant,  at  1  o'clock  in  the  afternoon. 

The  Chikf  Justice.  The  Secretary  will  read  the  order. 

The  Secretary  read  as  follows : 

Ordered^  That  a  summons  do  issue,  as  required  by  the  rules  of  procedure  and  practice  in 
the  Senate  when  sittinff  on  the  trial  of  impeachments,  to  Andrew  Johnson,  returnable  on 
Friday,  the  13th  day  of  March  instant,  at  1  o^clock  in  the  afternoon. 

The  order  was  adopted. 

Mr.  Anthony  offered  an  amendment  to  the  rules  for  the  consideration  of  the 
court,  which,  after  discussion,  was  laid  on  the  table  at  his  request. 

Strike  out  the  last  clause  of  rule  tfeven  in  the  following  words : 

The  presiding  officer  may,  in  the  first  instance,  submit  to  the  Senate  without  a  division  all 
Questions  of  evidence  and  incidental  questions ;  but  the  same  shall,  on  the  demand  of  one- 
fifth  of  the  members  present,  be  decided  by  yeas  and  nays. 

And  in  lieu  of  those  words  to  insert : 

The  presiding  officer  of  the  court  may  rule  all  questions  of  evidence  and  incidental  questions, 
which  ruling  shall  stand  as  the  judgment  of  the  court,  unless  some  member  of  the  court  shall 
ask  that  a  formal  vote  be  taken  thereon,  in  which  case  it  shall  be  submitted  to  the  court  for 
decision  ;  or  he  may,  at  his  option,  in  the  first  instance  submit  any  such  question  to  a  vote 
of  the  members  of  the  court. 

Mr.  Howard.  I  move  that  the  Senate,  sitting  upon  the  trial  of  the  impeach- 
ment, adjourn  to  the  time  at  which  the  summons  just  ordered  is  returnable — ^Fri- 
day,  the  13th  instant,  at  1  o'clock  in  the  afternoon. 

The  Chibf  Justice.  The  Question  is  upon  the  motion  to  adjourn  until  Fri-  ' 
day,  the  13th  instant,  at  1  o'clock  in  the  afternoon. 

The  motion  was  agreed  to ;  and  the  Chief  Justice  thereupon  declared  the 
Senate  sitting  for  the  trial  of  the  impeachment  adjourned  to  the  time  named, 
and  vacated  the  chair. 
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Friday,  March  13,  1868. 

The  Chief  Justice  entered  the  Senate  chamber  and  took  the  chair. 
.  The  Gbibp  Jitsticb,  (to  the  Sergeant-at-armB.)  Make  prochunation. 

The  Sbru BANT- AT-A RMS.  Hear  ye  1  hear  ye!  All  persons  are  commanded 
to  keep  silence  while  the  Senate  of  the  United  States  is  sitting  for  the  trial  of 
the  articles  of  impeachment  exhibited  by  the  House.of  Representatives  against 
Andrew  Johnson,  President  of  the  United  States. 

Mr.  Howard.  Mr.  President,  I  move  for  the  order,  which  is  usual  in  such 
cases,  notifying  the  House  of  Representatives  that  the  Senate  is  thus  organised. 

The  Cbibf  Justicb.  The  journal  of  the  last  day's  proceedings  will  first  be 
read. 

Mr.  Grimbs.  Mr.  Chief  Justice,  there  are  several  senators  to  be  sworn. 

The  Ghibp  Justicb.  The  first  business  is  to  read  the  journal  of  the  last 
session  of  the  court,  and  then  the  senators  will  be  sworn. 

The  Secretary  read  the  journal  of  the  proceedings  of  the  Senate  sitting  for  the 
trial  of  impeachment  of  Andrew  Johnson,  President  of  the  United  States,  on 
Friday,  March  6,  1868. 

Mr.  GoNKLiNG.  I  move  that  the  reading  of  the  articles  of  impeachment  in 
extetuo,  which  I  understand  are  entered  on  the  journal,  bo  dispensed  with.  I 
understand  that  the  other  house  is  ready  to  be  announced. 

The  Ohibp  Justicb.  That  suggestion  will  be  considered  as  agreed  to  if  no 
objection  be  made. 

The  Secretary  continued  and  concluded  the  reading  of  the  journal. 

Mr.  Howard.  If  it  be  now  in  order,  to  save  time  I  ask  thai  the  order  which 
I  sent  to  the  Chair  be  passed  by  the  Senate,  informing  the  House  of  Represent- 
atives that  the  Senate  is  organized  for  the  trial  of  the  impeachment 

The  Chibp  Justicb.  The  Secretary  will  read  the  order  submitted  by  the 
senator  from  Michigan. 

The  Secretary  read  as  follows  : 

Ordered^  That  the  Secretary  inform  the  Houae  of  Repreflentatiyes  that  the  Senate  is  in  its 
chamber,  and  readj  to  proceed  with  the  trial  of  Andrew  Johnson,  President  of  the  United 
States,  and  that  seats  are  provided  for  the  accommodation  of  the  members. 

The  order  was  agreed  to. 

The  Chibp  Justicb.  The  Sergeant  at-arms  will  introduce  the  managers. 

The  managers  on  the  part  of  the  House  of  Representatives  appeared  at  the 
bar,  were  announced  by  the  Sergeant-at-arms,  and  conducted  to  the  position 
assigned  them. 

Managers. — Hon.  John  A.  Bingham,  of  Ohio  ;  George  S.  Boutwell,  of  Mas- 
sachusetts ;  James  F.  Wilson,  of  Iowa ;  John  A.  Logan,  of  Illinois ;  Thomas 
Williams,  of  Pennsylvania ;  Benjamin  F.  Butler,  of  Massachusetts  ;  Thaddens 
Stevens,  of  Pennsylvania. 

Mr.  Orimbs.  Mr.  Chief  Justice,  there  are  several  senators  who  have  not  yet 
been  sworn  as  members  of  this  court.  I  therefore  move  that  the  oath  be  admin- 
istered to  them. 

The.  Chibp  Justicb.  The  Secretary  will  call  the  names  of  senators  who 
have  not  yet  been  sworn. 

The  Secretary  called  the  names  of  senators  who  were  not  previously  sworn. 

Messrs.  Edmunds,  Patterson  of  New  Hampshire,  and  Vickers,  severally,  as 
their  names  were  called,  advanced  to  the  desk,  and  the  prescribed  oath  was 
administered  to  them  by  the  Chief  Justice. 

The  Chibp  Justicb.  The  Secretary  of  the  Senate  will  read  the  return  of  thA 
Sergeant-at-arms  to  the  summons  directed  to  be  issued  by  the  Senate. 

2  I  P 
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The  chief  clerk  read  the  following  return  appended  to  the  writ  of  Bammonfl  : 

The  foregoiofi^  writ  of  summons,  addressed  to  Andrew  Johnson,  President  of  the  United 
States,  and  the  foregoine  precept,  addressed  to  me,  were  this  daj  duly  served  on  the  said  . 
Andrew  Johnson,  I^ident  of  the  United  States,  bj  deliyering  to  and  leaving  with  him  true 
and  attested  copies  of  the  same  at  the  Executive  Mansion,  the  usual  place  of  abode  of  the 
said  Andrew  Johnson,  on  Saturday,  the  7th  day  of  March  instant,  at  seven  o'clock  ia  the 
afternoon  of  that  day. 

GEORGE  T.  BROWN, 
Sergennt-mt-^irmM  of  the  United  States  SenaU, 
WAsniNGTON,  March  7,  1868. 

The  chief  clerk  admiuistered  to  the  Sergeant-at-arms  the  following  oath : 

I,  George  T.  Brown,  Sergeant-at-arms  of  the  Senate  of  the  United  States,  do  swear  that 
the  return  made  and  subscribed  by  me  upon  the  process  issued  on  the  7th  day  of  March,  A. 
D.  1868,  by  the  Senate  of  the  United  States  against  Andrew  Johnson,  President  of  the 
United  States,  is  truly  made,  and  that  I  have  performed  said  service  therein  prescribed :  So 
help  me  God. 

The  Chief  Justice.  The  Sergeant-at-arms  will  call  the  accused. 

The  Sergeant-at-arms.  Andrew  Johnson,  President  of  the  United  States; 
Andrew  Johnson,  President  of  the  United  States  :  appear  and  answer  the  arti- 
cles of  impeachment  exhibited  against  70U  by  the  House  of  Representatiyes  of 
the  United  States. 

Mr.  Johnson.  I  understand  that  the  President  has  retained  counsel,  and  that 
thcj  are  now  in  the  President's  room  attached  to  this  wing  of  the  Capitol. 
Thej  are  not  advised,  I  believe,  of  the  court  being  organized.  I  move  that  the 
Sergeant-at-arms  inform  them  of  that  fact. 

The  Chief  Justice.  If  there  be  no  objection,  the  Sergeaut-at-arma  will  so 
inform  the  counsel  of  the  President. 

The  Sergeant-at-arms  presently  returned  with  Hon.  Honrj  Stanberj,  of  Ken- 
tucky ;  Hon.  Benjamin  &.  Curtis,  of  Massachusetts,  and  Hon.  Thomas  A.  B. 
Nelson,  of  Tennessee,  who  were  conducted  to  the  seats  assigned  the  counsel  of 
the  President. 

Mr.  Conk  lino.  To  correct  a  clerical  error  in  the  rules,  or  a  mistake  of  the 
types  which  has  introduced  a  repugnance  into  the  rules,  I  offer  the  following 
resolution,  by  direction  of  the  committee  which  reported  the  rules  : 

Orderr.d,  That  the  twentj-third  rule,  respectiuff  proceedini^  on  trial  of  impeachments,  be 
amended  by  iiLserting  after  the  word  "debate*'  the  words  ^'aubject,  however,  to  the  opera- 
tion of  rule  seven.'* 

If  thus  amended  the  rule  will  read  : 

All  orders  and  decisions  shall  be  made  and  had  by  yeas  and  nays,  which  shall  be  entered 
on  the  record  and  without  debate,  subject,  however,  to  the  operation  of  rule  seven,  except 
when  the  doora  shall  be  closed,  &c. 

The  whole  object  is  to  commit  to  the  presiding  officer  the  option  to  submit  a  ques- 
tion without  the  call  of  tlie  yeas  and  nays  unless  they  be  demanded.  That  was 
the  intention  originally*  but  the  qualifying  words  were  dropped  out  in  the  print 

The  Chief  Jifsticb.  The  question  is  on  amending  the  rules  in  the  maimer 
proposed  by  the  senator  from  New  York. 

The  amendment  was  agreed  to. 

The  Sergeant-at-arms  announced  the  members  of  the  House  of  Representa- 
tives,  who  entered  the  Senate  chamber  preceded  by  the  chairman  of  the  Com- 
mittee of  the  Whole  House,  (Mr.  E.  B.  Washburne,  of  Ulinois,)  into  which  that 
body  had '  resolved  itself  to  witness  the  trial,  who  was  accompanied  by  the 
Speaker  and  Clerk. 

The  Chief  Justice,  (to  the  counsel  for  the  President.)  Gentlemen,  the 
Senate  is  now  sitting  for  the  trial  of  articles  of  impeachment.  The  President 
•f  the  United  States  appears  by  counsel.    The  court  will  now  hear  you. 

M;r.  Stanbery.  Mr.  Chief  Justice,  my  brothers  Curtis  and  Nelson  and  my- 
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Bolf  are  here  UiisinomiDg  as  ooansel  for  the  Piesideiit.     I  have  his  authority 
to  enter  hia  appearance*  which,  with  your  leave,  I  will  proceed  to  read  : 

Tn  the  matter  of  the  impeachment  of  Andrew  Johnson,  President  of  the  United 

States, 

Mr.  Ohibp  Justicb.  I,  Andrew  Johnson,  President,  of  the  United  States, 
having  been  served  with  a  summons  to  appear  before  this  honorable  court,  sit- 
ting as  a  court  of  impeachment,  to  answer  certain  articles  of  impeachment  found 
and  presented  against  me  by  the  honorable  the  House  of  Representatives  of  the 
United  States,  do  hereby  enter  my  appearance  by  my  counsel,  Henry  Stanbery, 
Benjamin  R.  Curtis,  Jeremiah  S.  Blacl,  William  M.  Evarts,  and  Thomas  A.  R. 
Nelaon,  who  have  my  warrant  and  authority  therefor,  and  who  are  instructed 
by  me  to  ask  of  this  honorable  court  a  reasonable  time  for  the  preparation  of 
my  answer  to  said  articles. 

After  a  careful  examination  of  the  articles  of  impeachment  and  consultation 
with  my  counsel,  I  am  satisfied  that  at  least  forty  days  will  he  necessary  for  the 
preparation  of  my  answer,  and  I  respectfully  ask  that  it  be  allowed. 

ANDREW  JOHNSON. 

The  Chibf  Justice.  The  paper  will  be  filed. 

Mr.  Stanbbry.  Mr.  Chief  Justice,  I  have  also  a  professional  statement  in 
support  of  the  application.  Whether  it  is  in  order  to  offer  it  now,  or  to  wait 
ODtil  the  appearance  is  entered,  your  honor  will  decide. 

The  Ghibp  Justicb.  The  appearance  will  be  considered  as  entered.  You 
may  proceed. 

Mr.  Stanbbry.  I  will  read  the  statement. 

b^  the  matter  of  the  impeachment  of  Andrew  Johnson,  Preaident  of  the  United 

States. 

Henry  Stanbery,  Benjamin  R.  Curtis,  Jeremiah  S.  Black,  William  M.  Evarts, 
and  Thomas  A.  R.  Nelson,  of  counsel  for  the  respondent,  move  the  court  for 
the  allowance  of  forty  days  for  the  preparation  of  the  answer  to  the  articles  of 
impeachment,  and  in  support  of  the  motion  make  the  following  professional 
statement : 

The  articles  are  eleven  in  number,  involving  many  questions  of  law  and  fact. 
We  have,  during  the  limited  time  and  opportunity  afforded  us,  considered  as 
far  as  possible  the  field  of  investigation  wnich  must  be  explored  in  the  prepa- 
ration of  the  answer,  and  the  conclusion  at  which  we  have  arrived  is  that  with 
the  utmost  diligence  the  time  we  have  asked  is  reasonable  and  necessary. 

The  precedents  as  to  time  for  answer  upon  in i peach ments.before  the  Senate,  to 
which  we  have  had  opportunity  to  refer,  arc  those  of  Judge  Chase  and  Judge  Peck. 

In  the  case  of  Judge  Chase  time  was  allowed  from  the  3d  of  January  until 
the  4th  of  February  next  succeeding  to  put  in  his  answer,  a  period  of  thirty-two 
days  ;  but  in  this  case  there  were  only  eight  articles,  and  Judge  Chase  had  been 
for  a  year  cognizant  of  most  of  the  articles,  and  had  been  himself  engaged  in 
preparing  to  meet  them. 

In  the  case  of  Judge  Peck  there  was  but  a  single  article.  Judge  Peck  asked 
for  time  from  the  lOth  to  the  25th  of  May  to  put  in  his  answer,  and  it  was 
granted.  It  appears  that  Judge  Peck  had  been  long  co<^nizaut  of  the  ground 
laid  for  his  impeachment,  and  had  been  present  before  the  committee  of  the 
House  upon  the  examinatioi)  of  the  witnesses,  and  had  been  permitted  by  the 
Hoose  of  Representatives  to  present  to  that  body  an  elaborate  answer  to  the 
charges. 

It  ia  apparent  that  the  President  is  fairly  entitled  to  more  time  than  was 
allowed  in  either  of  the  foregoing  cases.  It  is  proper  to  add  that  the  respondent-^ 
in  these  cases  were  lawyers  fully  capable  of  preparing  their  own  answers,  and 
that  no  pressing  official  duties  interfered  with  their  attention  to  that  business  ; 
whereas  the  President,  not  being  a  lawyer,  must  rely  on  his  counsel.    The 
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charges  involve  his  acts,  declarations,  and  intentions,  as  to  all  which  his  counsel 
muet  be  fully  advised  upon  consultation  with  him,  step  by  step,  in  the  prepara- 
tion of  his  defence.  It  is  seldom  that  a  case  requires  such  constant  communi- 
cation between  client  And  counsel  as  this,  and  yet  such  communication  can  only 
be  had  at  such  intei  vals  as  are  allowed  to  the  President  from  the  usual  hours 
that  must  be  devoted  to  his  high  official  duties. 

We  further  beg  leave  to  suggest  for  the  consideration  of  this  honorable  court, 
that  as  counsel,  careful  as  wdl  of  their  own  reputation  as  of  the  interests  of 
their  client  in  a  case  of  such  magnitude  as  this,  so  out  of  the  ordinary  range  of 
professional  experience,  where  so  much  responsibility  is  fell,  they  submit  to  the 
candid  consideration  of  the  court  that  they  have  a  right  to  ask  for  themselves 
such  opportunity  to  discharge  their  duty  as  seems  to  them  to  be  absolutely 
necessary. 

HENRY  STANBERY, 

B.  R.  CURTIS, 

JEREMIAH  S.  BLACK,   1  p,   tt  o 

WILLIAM  M.  EVARTS,  /  ^*'  ^'  ^• 

THOMAS  A.  R.  NELSON, 

Of  CouTisel  fvr  the  RcMpondent, 
Mabch  13,  1868. 

Mr.  Manager  Bingham.  Mr.  President,  I  am  instructed  by  my  associate 
managers  to  suggest  to  the  Senate  that,  under  the  eighth  rule  adopted  by  the 
Senate  for  the  government  of  thi^  proceeding,  after  the  appeaiance  of  the 
accused  at  its  bar,  until  that  rule  be  set  aside  by  the  action  of  the  Senate,  a 
motion  for  continuance  to  answer  is  not  allowed,  the  provision  of  the  rule  being 
that  if  he  appear  he  shall  answer ;  if  he  appear  and  fail  to  answer,  the  case 
shall  proceed  as  upon  the  general  issue ;  if  he  do  not  appear,  the  case  shall 
proceed  as  u[)on  the  general  issue.  The  managers  appeared  at  the  bar  of  the 
Senate  imprenstd  with  the  belief  that  the  rule  meant  precisely  what  it  says, 
and  that  in  default  of  an  appearance  the  trial  would  proceed  as  upon  the  plea 
of  not  guilty ;  if  upon  appeurance  no  answer  should  be  filed,  in  the  language 
of  the  rule  the  trial  should  still  proceed  as  upon  the  plea  of  not  guilty. 

Mr.  Curtis.  Mr.  Chief  Justice,  if  the  construction  which  the  honorable 
managers  have  placed  upon  this  rule  be  the  correct  one,  the  counsel  of  the  Pres- 
ident have  been  entirely  misled  by  its  phraseology.  They  have  construed  the 
rule  in  the  light  of  other  similar  rules  existing  in  courts  of  justice.  For  instance, 
in  a  court  of  equity  over  which  your  Honor  in  anothiT  place  presides,  parties 
are  by  a  subpcena  required  to  appear  on  a  certain  day  and  answer  the  bill,  but 
certainly  it  was  never  understood  that  they  were  to  answer  the  bill  on  the  day 
of  the  appearance.  So  it  is  in  a  variety  of  other  legal  proceedings ;  parties  are 
summoned  to  appear  on  a  certain  day,  hut  the  day  when  they  are  to  plead  is 
either  fixed  by  some  general  rule  of  the  tribunal,  or  there  is  to  be  a  special  order 
in  the  particular  case.  Here  we  find  a  rule  by  which  the  President  is  required 
to  appear  on  this  day  and  "answer"  and  *' abide."  Certainly  that  part  of  the 
rule  which  relates  to  abiding  has  reference  to  future  proceedings  and  to  the  final 
result  of  the  case.  And  so,  as  we  have  construed  the  rule,  that  part  of  it  which 
relates  to  answering  has  reference  to  a  future  proceeding,  which  occurs  in  the 
ordinary  course  of  justice,  as  I  have  stated,  either  under  some  general  rule  or 
by  a  special  order  of  the  court.  We  submit,  therefore,  as  counsel  fur  the  Pres- 
ident, that  this  interpretation  of  the  rule  which  is  placed  upon  it  by  the  honor- 
able managers  is  not  the  correct  one. 

Mr.  Manager  Wilson.  Mr.  President,  I  desire  to  say  on  behalf  of  the  mana- 

gers  that  we  do  not  see  how  it  were  possible  for  the  eighth  rule  adopted  by  the 
enate  to  mislead  the  respondent  or  counsel.    That  rule  provides  that — 

Upon  tho  preseutiition  of  the  articles  of  impeachment  and  the  organization  of  the  Senate 
as  hereinbefore  provided,  a  writ  of  summons  shall  issoe  to  the  accused,  reciting  said  articles, 
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•nd  notifying  him  to  appetr  before  the  Senmte  on  a  day  and  at  a  place  to  be  fixed  by  the 
Senate  and  named  in  each  writ,  and  file  his  amnver  to  said  articles  of  impeachment,  and  to 
stand  to  and  abide  the  orders  and  judgments  of  the  Senate  thereon. 

The  rale  further  provideB  that — 

If  the  accused,  after  service,  shall  fall  to  appear,  either  in  person  or  bj  attorney,  on  the 
day  so  fixed  therefor,  as  aforesaid,  or  appearing,  shall  fidl  to  file  his  answer  to  such  articles  of 
impeachment,  the  trial  shall  proceed  nevertheless  as  upon  a  plea  of  not  guilty. 

Tlie  learned  coansel,  in  the  profesBional  statement  sabmitted  to  the  Seaatet 
refiv  to  the  cases  of  Jadge  Chase  and  Judge  Peck.  I  presume  that  in  the  ex- 
amination of  the  records  of  those  cases  the  attention  of  counsel  was  directed  to 
the  rales  adopted  hy  the  Senate  for  the  government  of  ita  action  on  the  trial  of 
those  cases.  By  reference  to  the  rules  adopted  by  the  Senate  for  the  trial  of 
the  eases  of  Jadge  Chase  and  Judge  Peck,  we  find  that  a  very  material  change 
has  been  made  hy  the  Senate  in  the  adoption  of  the  present  rules.  The  third 
rale  in  the  case  of  the  trial  of  Judge  Chase  prescribed  the  form  of  summons, 
and  required  that  on  the  day  to  be  fixed  the  respondenc  should  appear,  and 
**  then  and  there  answer."  The  same  rule  was  adopted  in  the  Peck  case.  But 
the  present  rule  adds  to  the  rule  of  those  cases  the  words  to  which  I  have  called 
the  attrition  of  the  Senate,  that  he  shall  appear  **  and  file  his  answer  to  said 
articles  of  impeachment,"  and  that  if,  on  appearing,  he  "  shall  fail  to  file  his 
answer  to  such  articles  of  impeachment,  the  trial  shall  proceed  nevertheless  as 
upon  a  plea  of  not  guilty." 

I  Buhmit,  therefore,  Mr.  President,  that  the  change '  which  has  been  made  in 
the  rules  for  the  government  of  this  case  must  have  been  made  for  some  good 
reason.  What  that  reason  may  have  been  may  be  a  subject  of  discussion  in 
this  ease  hereafter ;  but  the  change  meets  us  upon  the  presentation  of  this  motion  ; 
and  we  therefore  ask,  on  the  part  of  the  House  of  Representatives,  which  we  are 
here  representing,  that  the  rule  adopted  by  the  Senate  for  the  government  of 
this  case  may  be  enforced.  It  is  for  the  Senate  to  say  whether  the  rule  shall 
stand  as  a  rule  to  govern  the  case,  or  whether  it  shall  be  changed ;  but,  standing 
as  a  role  at  this  time  we  ask  for  its  enforcement. 

Mr.  Stanbbrv.  Mr.  Chief  Justice,  the  objection  taken  by  the  honorable 
managers  is  so  singular  that  in  the  whole  course  of  my  practice  I  have  not  met 
with  an  example  like  it.  A  case  like  this,  Mr.  Chief  Justice,  in  which  the  Presi- 
dent of  the  United  States  is  arraigned  upon  an  impeachmont  presented  by  the 
Hoose  of  Representatives,  a  case  of  the  greatest  magnitude  we  have  ever  had, 
is,  as  to  time,  to  be  treated  as  if  it  were  a  case  before  a  police  court,  to  be  put 
through  with  railroad  speed  on  the  first  day  the  criminal  appears  !  Where  do 
my  learned  friends  find  a  precedent  for  calling  on  the  trial  up(m  this  day  ?  It 
is  in  the  language  of  their  summons.  Thej  say,  "  We  have  notified  you  to 
appear  here  and  answer  on  a  given  day."  We  are  here ;  we  enter  our  appear- 
ance ;  but  they  ask,  "  Where  is  your  answer  ?"  As  my  learned  brother  [Mr. 
Curtis]  has  said,  you  have  used  precisely  the  language  that  is  uAed  in  a  subpoena 
in  chancery ;  but  who  ever  heard  that  when  the  defendant  in  a  chancery  bill 
enters  his  appearance  he  must  come  with  his  answer,  ready  to  go  on  with  the 
ease,  and  enter  upon  the  trial  ?  We  were  summoned  to  appear  and  answer ; 
we  have  entered  our  appearance  and  stated  that  we  propose  to  answer;  we  do 
not  wish  this  case  to  go  by  default ;  we  want  a  reasonable  time;  nothing  more. 

Consider,  if  you  please,  that  it  is  but  a  few  days  since  the  President  has  been 
served  with  this  summons ;  that,  as  yet,  all  his  counsel  are  not  present.  Your 
honor  will  observe,  that  of  the  five  counsel  who  have  signed  this  professional 
statement,  two  are  not  present  and  cannot  be  present  to-day,  and  are  not  (at 
least,  I  am  sure,  one  is  not)  in  the  city  to-day.  Not  one  of  us,  on  looking  at 
these  rules,  ever  suspected  that  it  was  the  intention  to  bring  on  the  trial  this 
day.  And  yet  I  understand  the  learned  gentlemen  who  read  these  rules  to  so 
read  them  according  to  the  letter  that  we  must  go  on  to-day.  Now,  let  us  see 
liow  it  will  do  to  read  them  all  according  to  the  letter.     If  the  gentlemen  are  right , 


22  mFEACHMENT  OF  THE  PRESIDENT. 

if  -we  are  here  to  answer  to-day,  and  to  go  into  the  trial  to-day,  then  thie  »  the 
day  fixed  for  the  trial  by  yonr  mles.     Let  us  see  whether  it  is. 

Rule  nine  provides  : 

At  twelve  o*clock  and  thir^  miuates  afternoon  of  the  day  appointed  for  the  retam  of  the 
summons  against  the  person  impeached. 

This  is  the  return  day  ;  it  i8  not  the  trial  day.  Tiie  letter  answers  the  gen- 
tlemen. According  to  the  letter  of  the  eighth  rule  they  say  "  this  is  the  trial 
day  ;  go  on ;  not  a  moment's  delay ;  file  your  answer  and  proceed  to  trial ;  or 
without  your  answer  let  a  general  plea  of  not  guilty  be  entered,  and  proceed  at 
once  with  the  trial."  The  ninth  rule  says  this  is  the  return  day,  not  the  trial 
day.     Then  the  tenth  rule  says  : 

'  The  person  impi'ached  shall  then  be  called  to  appear  and  answer  the  articles  of  impeach- 
ment against  hiiti. 

That  is  the  call  made  on  the  return  day.  The  accused  is  called  to  appear 
and  answer.  He  is  here ;  he  appears ;  he  states  his  willingness  to  answer ;  he 
only  asks  a  reasonable  time  to  prepare  the  answer.  Then  rule  eleven  speaks 
**  of  the  day  appointed  for  the  trial.''  That  is  not  this  day.  This  day,  the  day 
which  the  gentlemen  would  make  the  first  day  of  the  trial,  is,  in  your  owu  rules, 
put  down  for  the  n^tiirn  day,  and  you  must  have  some  other  day  for  the  trial 
day  to  suit  the  convenience  of  the  parties ;  so  that  the  letter  of  one  rule  answers 
the  letter  of  another  rule 

But,  pray,  Mr.  Chief  Justice,  is  it  possible  that  under  these  circnmstauces  we 
are  to  be  caught  in  this  trap  of  the  letter  ?  As  yet  there  has  not  been  time  to 
prepare  an  answer  to  a  single  one  of  these  articles.  As  yet  the  President  has 
been  engaged  in  procuring  his  counsel,  and  all  the  time  occupied  with  so  much 
consultation  as  was  necessary  to  enable  us  to  fix  the  shortest  period  which  iu 
our  judgment  is  necessary  for  the  due  preparation  of  his  answer. 

Now,  look  back  through  the  the  whole  line  of  impeachments,  even  to  the 
worst  times,  and  where  there  was  the  greatest  haste ;  go  back  to  English  pre- 
cedents, and  English  fair  play  always  gave  fair  time.  This  is  the  first  instance 
to  be  found  on  record  anywhere,  in  which,  upon  the  appearance  day ,  the  defend- 
ant was  required  to  put  iu  his  answer  and  immediately  proceed  to  the  trial. 
Why,  sir,  we  have  not  a  witness  summoned ;  we  hardly  know  what  witnesses 
to  summon  until  the  pleadings  are  prepared.     We  are  entirely  at  sea. 

I  submit,  Mr.  Chief  Justice,  to  the  honorable  court  that  are  to  try  this  case, 
whether  we  are  to  be  put  through  with  this  railroad  speed  ?  *'  Strike,  but  hear." 
Give  us  the  opportunity  that  even  in  common  civil  cases  is  allowed  to  the  defend- 
ant, liardly  ever  less  than  thirty  days  for  his  pleading  and  answer;  more  often 
sixty.  Give  us  lime  ;  give  us  a  reasonable  time ;  and  then,  with  a  fair  hearing, 
we  shall  be  prepared  for  that  sentence,  whatever  it  may  be,  that  you  shall  pro- 
nounce. 

Mr.  Manager  Bingham.  Mr.  President,  it 

The  CuiKF  Justice.  Before  counsel  proceed,  the  Chief  Justice  desires  to 
state  to  the  Senate  that  he  is  embarrassed  in  the  construction  of  the  rule.  The 
twenty-first  rule  provides  that  "  the  case  on  each  side  shall  be  opened  by  one 
person."  He  understands  that  as  referring  to  the  case  when  the  evidence  is  in 
and  the  cause  is  ready  for  argument.  The  twentieth  rule  provides  that "  all  pre- 
liminary or  interlocutory  questions  and  all  motions  shall  be  argued  for  not  exceed- 
ing one  hour  on  each  side,  unless  the  Senate  shall  by  order  extend  the  time." 
Whether  that  is  intended  to  apply  to  the  whole  argument  upon  each  side  or  to 
the  argument  of  each  counsel  who  may  address  the  court  is  the  question  which 
the  Chief  Justice  is  at  a  loss  to  solve.  In  the  present  case  he  has  allowed  the 
argument  to  proceed  without  attempting  to  restrict  it,  and,  unless  the  Senate 
order  otherwise,  he  will  proceed  in  that  course. 

Mr.  Manager  Bingham.  Mr.  President,  it  was  not  my  purpose  when  I  raised 
the  question,  under  the  rale,  to  be  decided  by  the  Senate,  to  touch  in  any  way 
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upon  the  merits  of  any  application  that  mif^ht  hereafter  be  made,  after  isflne 
joined,  for  an  ezteneion  of  time  for  preparation  for  the  trial.  The  only  object  I 
had  in  view,  Mr.  President,  was  to  see  whether  the  Senate  was  disposed  to  abide 
by  its  own  rales,  and,  by  raising  the  question,  to  remind  senators  of  what  they 
do  know,  that  in  this  proceeding  they  are  a  rule  and  a  law  to  themselves.  Neither 
the  common  law  nor  the  civil  law  furnishes  any  rule  whatever  for  the  conduct 
of  this  trial,  save,  it  may  be,*  the  rule  which  governs  in  matters  of  evidence. 

There  is  nothing*  more  clearly  settled  in  this  country,  and  in  that  country 
whence  we  derive  our  laws  generally,  than  the  proposition  which  I  have  just 
stated ;  and  hence  the  necessity  that  the  Senate  should  prescribe  rules  for  the 
conduct  of  the  trial ;  and,  having  prescribed  rules,  my  associate  managers  and 
myself  deemed  it  important  to  inquire  whether  those  rules,  upon  the  threshold 
of  the  proceeding,  were  to  be  disregarded  and  set  aside. 

I  may  be  pardoned  for  saying  that  I  am  greatly  surprised  at  the  hasty  word 
which  dropped  from  the  lips  of  my  learned  and  accomplished  friend  who  has  just 
taken  his  seat,  [Mr.  Stanberv,]  when  he  failed  to  discriminate  between  the 
objection  made  here  and  an  objection  that  may  hereafter  be  made  to  a  motion  for 
the  continuance  of  the  trial.  When  the  learned  gentleman  spoke  of  the  trial 
day,  he  seemed  to  forget  that  the  trial  day  never  comes  until  issue  joined.  Why, 
Mr.  President,  there  is  nothing  clearer,  nothii^^  better  known,  I  think,  to  my 
learned  friend  than  this,  that  the  making  up  of  the  issue  before  any  tribunal  of 
justice  and  the  trial  are  very  distinct  transactions — perfectly  distinct. 

A  very  remarkable  case  in  the  twelfth  volume  of  State  Trials  lies  before  me, 
wherein  Lord  Holt  presided,  on  the  trial  of  Sir  Richard  Grahme,  Viscount 
Preston,  and  others,  charged  with  high  treason.  In  that  case  the  accused 
appeared,  as  the  accused  by  the  learned  gentlemen  appears  this  morning,  after  the 
indictment  presented  in  the  court,  and  before  plea  asked  for  continuance.  The 
answer  that  full  from  the  lips  of  the  Lord  Chief  Justice  was,  we  are  not  to  con- 
sider the  question  of  trial  or  the  time  of  trial  until  plea  be  pleaded.  Let  me 
give  his  veiy  words : 

L.  C.  J.  Holt.  My  lord,  we  debate  the  time  of  your  trial  too  early ;  for  you  must  put 
yourself  upon  your  trial  first  by  pleading. 

And  when  Lord  Preston  presses  him  again  on  the  point,  Lord  Chief  Justice 

Holt  responds : 

My  lord,  we  cannot  dispnte  with  you  concerning  your  trial  till  you  have  pleaded.  I  know 
not  what  you  will  say  to  it ;  for  aught  I  know  there  may  be  no  occasion  for  a  trial.  I  can- 
not tell  wnat  yon  will  plead ;  your  lordship  must  answer  to  the  indictment  before  we  can 
enter  into  the  debate  of  this  matter. — 12  State  Trialg,  664. 

The  eighth  rule  of  the  Senatexlast  clause,  provides  that  if  the  party  appear- 
ing shall  plead  guilty  there  may  be  no  further  proceedings  in  the  case,  no  trial 
about  it ;  nothing  remains  to  be  done  but  to  pronounce  judgment  under  the 
Constitution.  It  is  time  enough  for  us  to  talk  about  a  trial  when  we  have  an 
issue.     The  rule  is  a  plain  one,  a  simple  one. 

And  I  may  be  pardoned  for  saying  that  I  fail  to  perceive  anything  in  rules 
ten  or  eleven,  to  which  the  learned  counsel  have  referred,  that  by  any  kind  of 
eonstruction  can  be  supposed  to  limit  the  effect  of  the  words  in  rule  eight,  to  wit : 

If  the  accused,  after  service,  shall  fail  to  appear,  either  in  person  or  by  attorney,  on  the 
day  10  fixed  therefor  as  aforesaid,  or  appearing  shall  fail  to  file  his  answer,  [on  the  day  on 
which  he  is  summoned  to  appear,  ]  the  trial  shall  proceed  neyertheloss  as  upon  a  plea  of  not 
guilty. 

When  words  are  plain  in  a  written  law  there  is  an  end  to  all  construction ; 
they  must  be  followed.  The  managers  so  thought  when  they  appeared  at  this 
bar.  All  they  ask  is  the  enforcement  of  the  rule,  not  a  postponement  of  forty 
days,  and  at  the  end  of  that  time  to  be  met  with  a  dilatory  plea — a  motion,  if 
ypu  please,  to  quash  tlie  articles,  or  a  question  raising  the  inquiry  whether  this 
is  the  Senate  ot  the  United  States. 

It  seems  to  me»  if  I  may  be  pardoned  fbr  making  one  further  remark,  that  in 
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preBcribing  by  ibis  rale  tbat  the  BOiimiona,  with  a  copy  of  the  trtides,  should 
issne,  to  be  returned  on  a  day  certain,  giving,  as  in  this  case,  six  days  in  adranoe, 
it  was  intended  thereby  to  require  as  well  as  to  enable  the  party  on  the  day  fixed 
for  his  appearance,  as  the  rule  prescribes,  to  come  to  this  bar  prepared  to  make 
answer  to  the  articles. 

Permit  me  to  say  further — what  is  doubtless  known  to  every  mie  within  the 
hearing  of  my  voice — that  technical  rules  do  in  nowise  control  or  limit  or  fetter 
the  action  of  this  body ;  and  under  the  plea  of  "not  guilty,"  as  provided  in  the 
fnles,  every  conceivable  defence  that  the  party  aeonsea  could  make  to  the  articles 
here  preferred  can  be  admitted.  Why^  then,  this  delay  of  forty  days  to  draw 
up  an  answer  of  not  guilty  *i 

But  what  we  desire  to  know  on  behalf  of  the  House  of  Representatives*  by 
whose  order  we  appear  here,  is  whether  an  answer  is  to  be  filed  in  accoidance 
with  the  rule ;  and,  ii  it  be  not  filed,  whether  the  rule  itself  is  to  be  enforced 
br  the  Senate  which  made  it,  and  a  plea  of  not  guilty  be  entered  for  the  accused. 
That  is  our  inquiry.  It  is  not  my  purpose  to  enter  into  any  diseussiou  upon  the 
question  of  postponing  the  day  for  the  commencement  of  the  trial.  My  desire 
is  at  present  to  see  whether,  under  this  mle,  and  by  force  of  this  rule,  we  can 
obtain  an  issue. 

The  Chief  Justice.  Senator8|  the  counsel  for  the  President  submit  a  motion 
that  forty  days  be  allowed  for  the  preparation  of  his  answer.  The  rule  requiies 
that  this,  as  other  questions,  shall  be  taken  without  debate.  You  who  are  in 
favor  of  that  motion  will  say  "aye." 

Mr.  Edmunds.  Upon  that  subject  I  submit  the  following  lorder : 

Ordered^  That  the  reepondent  file  hU  answer  to  the  articles  of  impeachment  on  or  before 
the  1st  day  of  April  next,  and  that  tiie  managers  of  the  impeachment  file  their  replication 
thereto  nvitnin  three  days  thereafter,  and  that  the  matter  stand  for  trial  on  Monday,  April  6» 
1868. 

Mr.  Morton.  I  move  that  the  Senate  retire  to  consult  in  regard  to  its  deter 
mination. 

Mr.  Manager  Bingham.  I  am  instructed  by  the  managers  respectfully  to  ask 
that  the  Senate  shall  pass  upon  the  motion  to  reject,  under  the  eighth  rule  of  this 
Senate  until  that  rule  be  set  aside,  the  application  to  defer  the  day  of  answer. 

The  Chief  Jurticb.  The  motion  of  the  counsel  for  the  President  is  the  motion 
in  order  before  the  Chair.  The  Chair  regards  the  motion  submitted  by  the  sena- 
tor from  Vermont  [Mr.  EdmundsJ  as  an  amendment ;  and  the  question  is  upon 
agreeing  to  the  order  submitted  by  him  as  an  amendment  to  the  motion  of  the 
President's  counsel. 

Mr.  Conklinq.  What  becomes  of  the  motion  of  the  senator  from  Indiana  7 

Mr.  Sumner.  What  was  the  motion  of  the  senator  from  Indiana  ? 

Mr.  Morton.  That  the  Senate  retire  to  consult  in  regard  to  its  determination. 

Mr.  Sumner.  That  is  the  true  motion. 

The  Chief  Justice.  The  question  is  on  the  motion  of  the  senator  from 
Indiana,  that  the  court  now  reture  for  consultation. 

The  motion  was  agreed  to ;  and  at  three  minutes  before  two  o'clock  the  sena- 
tors* with  the  Chief  Justice,  repaired  to  the  reception-room  of  the  Senate  for 
consultation. 

At  eight  minutes  past  four  o'clock  the  senators  returned  to  the  Senate  cham- 
ber, and  the  Chief  Justice  resumed  the  chair. 

The  Chief  Justice.  The  Chief  Justice  is  instructed  to  state  to  the  counsel 
for  the  accused  that  the  motion  made  by  them  is  overruled,  denied,  and  that  the 
Senate  has  adopted  an  order,  which  will  be  read  by  the  Secretary. 

The  Secretary  read  as  follows  : 

Orderedf  That  the  respondcDt  file  answer  to  the  articles  of  impeachment  on  or  before  Mon* 
day,  the  23d  day  of  March  instant. 

Mr.  Manager  Binqham.  Mr.  President,  I  am  mstmcted  by  the  managers  to 
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rabmit  to  the  oonsideration  of  the  Senate  a  motion  which  I  send  to  the  desk  to 
be  read. 

The  Secretary  read  aa  followa : 

The  managen  ask  the  Senate  reepectfnlly  to  adopt  the  following  order: 

Ordtndy  That  apon  the  filing  of  a  replicatioo  by  the  managers  on  the  part  of  the  Hoaee  of 
BepreeenUtives  the  trial  of  Andrew  Johnson,  Pieeident  of  the  United  States,  upon  the  arti- 
elea  of  impeachment  exhibited  by  the  House  of  Bepreeentatires,  shall  proceed  forthwith. 

He  Chibf  Justtcb  put  the  question  upon  the  order  aaked  by  the  managers 
and  declared  that  it  appeared  to  do  rejected. 

Mr.  SuMNBR  called  tor  the  yeas  and  Day8»  and-  they  were  ordered ;  and  being 
taken,  resulted — yeas  25,  nays  26 ;  as  follows : 

Teas — ^Messrs.  Cameron,  Cattell,  Chandler^  Cole,  Conkling,  Conness,  Corbett,  Drake, 
Fany,  Harlan,  Howard,  Morgan,  Morton,  Nye,  Patterson  of  New  Hampshire,  Pomeroy, 
Bameey,  Ross,  Stewart,  Snomer,  Thajer,  Tipton,  Williams,  Wilson,  and  Yates— '^5. 

Nays — Messrs.  Anthony,  Bajard,  Bnckalew,  Davis,  Dizon,  Edmunds,  Fessenden,  Fowler, 
FnUoghuysen,  Grimes,  Henderson,  Hendricks,  Howe,  Johnson,  McCreery,  Morrill  of  Maine, 
Morrill  of  Vermont,  Norton,  Patterson  of  Tennessee,  Sanlsbnry,  Sherman,  Spraguo,  Tram* 
bnll.  Van  Winkle,  Viekers,  and  Willey— 96. 

Absevt— Messrs.  Cragin,  DoolitUe,  and  Wade— 3. 

The  Chi KP  JuaTics.  The  order  asked  by  the  managers  is  denied. 

Mr.  Sherman.  Mr.  Chief  Justice,  I  submit  .the  following  motion : 

IMs rt^,  That  the  trial  of  the  articles  of  impeadiment  shall  proceed  on  the  6th  day  of 
April  next. 

Mr.  Wilson.  I  move  to  amend  that  order  by  striking  oat  "  the  6th  day  of 
April "  and  inserting  "  the  1st  day  of  April." 

Mr.  Manager  Butlbr.  I  should  like  to  inqguire  of  the  President  and  the  Sen- 
ate if  the  managers  in  behalf  of  the  House  of  Kepresentatives  have  a  right  to  be 
heard  upon  that  motion  f 

Mr.  SuMNBR.  Unquestionably. 

The  Chibf  Jdsticb.  The  Chair  is  of  the  opinion  that  the  managers  have  a 
right  to  be  heard,  and  also  the  counsel  for  the  accused. 

Mr.  Manager  Butlbr.  Mr.  President  and  gentlemen  of  the  Senate,  however 
ungracious  it  may  seem  on  the  part  of  the  managers  acting  for  tbe  Hoase  of 
Bepresentatives,  and  thereby  representing  the  people  of  the  United  States,  to 
press  an  early  trial  of  the  accused,  yet  our  duty  to  those  who  sent  us  here, 
representing  their  wishes,  speaking  in  their  presence  and  by  their  command, 
the  state  of  the  country,  the  interests  of  the  people,  all  seem  to  require  that  we 
should  urge  the  speediest  possible  trial. 

Among  the  reasons  why  the  trial  should  be  put  off  which  the  learned  gentle- 
men who  appear  for  the  accused  have  brought  to  the  attention  of  the  Senate, 
are  precedents  of  delay  in  the  trials  of  the  earlier  days  of  the  republic ;  and  we 
were  told  that  "  railroad  speed"  ought  not  to  be  used  in  this  trial.  Sir,  why 
not  ?  Railroads  have  affected  every  other  business  in  the  civilized  world ;  tele- 
graphs have  brought  places  together  that  were  thousands  of  miles  apart.  It  takes 
less  time  to  send  to  California  and  get  a  witness — it  takes  infinitely  less  time,  if  I 
may  use  so  strong  an  expression,  to  send  a  message  for  him — from  California 
now  than  it  took  to  send  for  a  witness  from  Philadelphia  to  Boston  at  tho  trial  of 
Judge  Chase.  We  must  not  shut  our  eyes  to  the  fact  that  there  are  railroads 
and  that  there  are  telegraphs,  as  bearing  upon  this  trial.  They  give  the  accused 
the  privilege  of  calling  his  counsel  together  instantly,  of  getting  answers  from 
any  witness  that  he  may  have  instantly,  of  bringing  him  here  in  hours  where  it 
once,  and  not  long  ago,  took  months ;  and,  therefore,  I  respectfully  submit  that 
it  is  not  to  be  overlooked  that  railroads  and  telegraphs  have  changed  the  order 
of  time.  In  every  other  business  of  life  we  recognize  that  change,  and  why 
should  we  not  in  this  ?    . 

But,  passing  from  that,  which  is  but  an  incident  and  a  detail  of  the  trial,  will 
you  aUow  me  further  to  suggest  that  the  ordinary  course  of  justice,  the  ordinary 
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delays  in  court,  the  ordinary  time  given  in  ordinary  eases  for  men  to  answer 
when  called  before  tribunals  of  justice,  have  no  apph'cation  to  this  case.  The 
mlcs  by  which  cases  are  heard  and  determined  before  the  Supreme  Court  of  the 
United  States  are  not  rules  applicable  to  the  case  at  bar ;  and  for  this  reason, 
if  for  no  other,  when  ordinary  trials  are  had,  when  ordinary  questions  are 
examined  at  the  bar  of  any  court,  there  is  no  danger  to  the  common  weal  in 
delay ;  the  republic  may  take  no  detriment  if  the  trial  is  postponed ;  to  give  the 
accused  time  injures  nobody ;  to  grant  him  indulgence  hurts  no  one,  and  may 
help  one,  and  perhaps  an  innocent  man.  But  here  the  House  of  Representa- 
tives have  presented  at  the  bar  of  the  Senate,  in  the  most  solemn  form,  the 
Chief  Executive  officer  of  the  nation.  They  say  (and  they  desire  your  jndg^ 
ment  upon  their  accusation)  that  he  has  usurped  power  which  does  not  belong 
to  him ;  that  he  is,  at  this  very  time,  breaking  the  laws  solemnly  enacted  by 
you,  the  Senate,  and  those  who  present  him  here,  the  Congress  of  the  United 
States,  and  that  he  still  proposes  so  to  do. 

Sir,  who  is  the  criminal — ^I  beg  pardon  for  the  word— the  respondent  at  the 
bar  ?  He  is  the  Chief  Executive  of  the  nation ;  and  when  I  have  said  that,  I 
have  taken  out  from  all  ordinary  rules  this  trial,  because  I  submit  with  defer- 
ence that  here  and  now,  for  the  first  time  in  the  history  of  the  world,  has  any 
nation  brought  its  ruler  to  the  bar  of  its  highest  tribunal  in  a  constitutional 
method,  under  the  rules  and  forms  prescribed  by  its  constitution ;  and  therefore 
all  the  rules,  all  the  analogies,  all  the  likeness  to  a  common  and  ordinary  trial  of 
anv  cause,  civil  or  criminal,  cease  at  once,  are  silent,  and  ought  not  to  weigh  in 
judgmeot.  Other  nations  have  tried  and  condemned  their  kings  and  rulers,  bat 
the  process  has  always  been  in  violence  and  subversion  of  their  constitutions  and 
framework  of  government,  not  in  submission  to  and  in  accordance  witb  it. 

When  I  name  the  respondent  as  the  Chief  Executive,  I  thereby  say  he  is  the 
Commander-in-chief  of  your  armies ;  he  specially  claims  that  command,  not  by 
force  and  under  the  limitations  of  your  laws,  but  as  a  prerogative  of  his  office,  and 
subject  to  his  arbitrary  will.  He  controls,  through*  nis  subordinates,  your  treas- 
ury. He  commands  your  navy.  Thus  he  has  all  the  elements  of  power.  He 
controls  your  foreign  relations.  In  any  hour  of  passion,  of  prejudice,  of  revenge 
for  fancied  wrong  in  his  own  mind,  he  may  complicate  your  peace  with  any 
nation  of  the  earth,  even  while  he  is  being  arraigned  as  a  respondent  at  your  bar. 
And  mark  me,  sir,  may  I  respectfully  submit  that  the  very  question  here  at 
issue  this  day  and  this  hour  is,  whether  he  shall  control  beyond  the  reach  of 
your  laws,  and  outside  of  your  laws,  the  army  of  the  United  States.  The  one 
greatest  of  all  questions  here  at  issue  is  whether  he  shall  be  able,  against  law — 
setting  aside  your  laws,  setting  aside  the  decrees  of  the  Senate,  setting  aside 
the  laws  enacted  by  Congress,  overriding  the  legislative  power  of  the  country, 
claiming  it  as  an  attribute  of  executive  power  only-— to  control  the  great  militaxy 
arm  of  this  government,  and  control  it  if  he  chooses^  at  his  own  good  pleasure, 
to  your  ruin  and  the  ruin  of  the  country. 

Indeed,  sir,  do  we  not  know,  may  we  not  upon  this  motion  assume,  the  fact 
upon  common  fame  and  the  current  history  of  events  that  the  whole  business  of 
the  War  Department  of  thib  country  pauses  until  this  trial  goes  through  7  He 
will  not  recognize,  as  we  all  know,  the  Secretary  of  War ;  him  whom  this  body 
has  declared  the  legal  Secretary  of  War,  and  whom  Congress,  under  its 
power  legitimately  exercised,  has  determined  shall  be  recognized  as  the 
legal  Secretary  of  War.  Do  we  not  also  know,  that  while  he  daims  to  have 
appointed  a  Secretary  ad  interim,  lie  dare  not  recognise  him,  and  thiis  the  entire 
business  of  the  War  Department  is  stopped  ?  The  Senate  of  the  United  States 
have  confirmed  the  appointment  of  many  a  gallant  officer  of  the  army  who,  by 
law  and  by  right,  ought  to  have  his  dutietf  and  pay  commence  the  day  and  the 
hour  when  his  commission  reaches  him ;  yet  those  commissions  have  been  de- 
layed weeks,  and  the  proposition  on  the  respondent's  part  is  that  they  shall  be 
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delayed  at  least  forty  days  longer-— as  long  as  it  took  God  to  destroy  the  world 
by  a  flood — and  for  what  ?  In  order  that  five  very  respectable,  tiighly  intelli- 
gent, very  learned  and  able  lawyers  may  write  an  answer  to  certain  articles  of 
impeachment.  Having  failed  in  that,  now  the  proposition  is  to  delay  more  and 
more,  while  there  is  at  least  one  department  of  the  government  thrown  into 
confusion  and  disorganization  as  we  are  thas  delaying. 

But,  sir,  this  is  the  least  of  the  mischiefs  of  delay.  The  great  pulse  of  the 
nation  beats  perturbedly  while  even  this  strictly  constitutional,  but  highly  and 
truly  anomalous  proceeding  goei*  on.  It  pauses  fitfully  when  wc  pause,  and 
goes  forward  when  we  go  forward  ;  and  the  very  question  of  national  prosperity 
in  this  country  arising  out  of  the  desire  of  men  to  have  bnsinoss  int(>rests  set- 
tled, to  have  prosperity  return,  to  have  the  spring  open  as  aui^piciously  under 
our  laws  as  it  will  under  the  laws  of  nature,  depend  upon  our  actions  here  and 
now.  I  say  the  very  pulse  of  the  country  beats  here,  and  beating  fitfully, 
requires  us  to  still  it  by  bringing  this  rc!«pondent  to  justice,  and  may  God  send 
him  a  good  deliverance,  if  he  so  deserve,  at  the  earliest  pof*siblc  hour;  ay,  the 
very  earliest  hour  consistently  with  the  preservation  of  his  rights.  Instead, 
therefore,  of  fixing  a  time  now  in  advance  when  he  shall  be  tried,  (if  you  will 
allow  me  respectfully  to  say  as  much,)  giving  him  time,  whicii  he  may  be  sup- 
posed to  want  for  preparation  of  his  trial,  fix  the  trial  at  an  early  day,  and  then, 
if  his  counsel  choose  to  draw  analogies  from  the  trials  under  criminal  law  or  the 
civil  law,  let  him  when  he  comes  here,  under  his  oath  and  under  the  certificate 
of  his  counsd,  say  that  he  cannot  get  ready  to  meet  a  given  article,  and  if  he 
shows  due  diligence,  then  give  him  all  the  time  he  ought  to  have  to  fairly  put 
before  you  the  exact  form  and  feature  of  everything  he  has  done. 

But,  I  humbly  submit,  do  not  in  advance  presume  that  he  cannot  get  ready 
until  he  comes  and  shows  to  the  Senate  some  reason,  upon  his  oath,  why  he  may 
not  be  ready.  Let  every  part  of  the  case  stand  upon  its  own  merits.  If  the 
respondent  comes  here  and  says  to  the  Senate,  after  he  puts  in  his  answer,  *'  I 
am  not  ready  for  trial  because  I  cannot  get  a  given  witness,"  let  him,  as  his 
counsel  claims  we  ought  to  do,  follow  the  ordinary  rule  and  say  to  th(^  Senate, 
"  If  I  could  get  that  witness  he  would  testify  thus,  and  thus,,  and  thus  ;*'  and 
the  managers  would  answer,  **  We  will  either  produce  him  hero  at  the  bar  when 
yon  call  him,  or  we  will  admit  that  he  would  testify  thus,  and  thus,  and  thus," 
and  you  shall  have  the  entire  benefit  of  the  testimony ;  for  (rod  forbid — and  I 
speak  with  all  reverence — that  we  should  deprive  him  of  a  single  right  or  a 
single  indulgence  consistent  with  the  public  safety  and  speedy  jui*tice.  There- 
fore, whenever  any  such  motion  is  made,  you,  senators,  I  n^sp(?ctfiilly  submit, 
will  be  ready,  able,  and  willing,  desirous  to  meet  it,  and  grant  indulgence  when 
a  case  is  made  out  for  indulgence. 

Allow  me  one  other  word.  We  ask  no  more  of  the  Senate  as  against  this 
defendant  than  what  we  are  willing  to  deal  to  ourselves.  The  groat,  perhaps 
the  determining  act,  upon  which  th(*  respondent  is  here  brought  to  your  bar,  was 
committed  by  him  on  the  21st  of  February.  He  knew  it  and  all  its  consequences 
then  as  well  and  better  than  we  could.  The  House  of  Rcprcsontntives  dealt 
with  the  action  of  the  respondent  on  the  22d.  On  the  4th  of  March  wr  brought 
before  the  Senate  and  to  his  notice  what  we  claimed  were  the  legal  consequences 
of  that  act.  We  are  now  come  here  ready  for  trial  of  our  «ccus*ation  founded 
upon  that  act.  We  are  here  instAut  for  trial,  pressing  for  trial  de  die  in  diem. 
Make  the  days  as  long  as  th^  judges  of  England  made  them,  when  tlu^y  sat 
twenty-two  hours  out  of  the  twenty -four  in  the  trial  of  great  criminals,  and  we, 
the  managt-rs  on  bi>half  of  the  House  of  Representatives,  Gml  giving  us  strength, 
will  still  attend  here  at  your  bar  every  hour  and  every  moment,  your  humble 
servitors,  for  the  purpose  of  justice.  We  have  had  only  from  the  22d  of  Feb- 
ruary to  now  to  make  ready  for  the  trial  of  the  accusation.  He  has  had  just 
as  long.     He  knew  at  first  more  about  this  action  of  his  than  we  could.    He 
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knows  all  abont  it  now.  He  knows  exactly  what  he  has  done,  and  whj  and 
how  he  has  done  it.  We  can  only  partly  guess  at  all  he  has  done  from  the 
part  we  see ;  yet  we  are  willing  to  go  to  trial  on  behalf  of  the  people  of  the 
United  States,  say  with  only  these  fourteen  days'  preparation.  Yon  hare 
granted  him  seven  more,  say  twenty-one  in  all,  and  we  ask,  af^er  you  have 
given  him  one-third  more  time  than  we  have  had  to  prosecute,  at  least  that  he 
shall  be  held  to  meet  us  with  the  defence. 

Sir,  I  trust  you  will  pardon  me  a  single  further  suggestion.  I  hope  hereafter 
no  man  anywhere  will  say  that  the  diarges  upon  which  we  have  arraigned 
Andrew  Johnson  at  this  bar  are  either  frivolous,  unsubstantial,  or  of  none  enect* 
because  five  gentlemen  of  the  highest  respectability,  skill,  and  legal  acumen,  as 
counsel — 1  know  one  of  them  would  not  for  his  life  say  what  he  did  not  believe— 
have  told  us  that  the  articles  of  impeachment  were  so  grave  and  so  substantial 
that  it  would  take  them  forty  days  even  to  write  an  answer  to  them.  The 
charges  are  so  grave,  so  momentous,  so  potent,  that,  with  all  their  legal  ability, 
forty  days  will  be  required  to  write  an  answer ;  and  then,  after  they  have  had 
forty  days  in  addition  to  ten  already,  giving  them  fifty  days,  they  say  they 
would  need  still  further  time  ibr  preparation  to  meet  us  on  the  trial  of  these 
charges. 

I  may  only  humbly  hope  that  I  have  made  myself  understood  in  this  unpre- 
pared and  hurried  statement  of  some  reasons  which  press  on  my  associates  and 
myself  to  urge  forward  this  trial.  You  will  see  their  force  and  the  arguments 
which  should  accompany  them  much  better  than  I  can  state  them.  If  I  have 
brought  your  minds-^perhaps  a  little  swerved  by  pity  and  clemency  for  so  great 
an  accused — again  to  their  true  poise  of  judgment  upon^  the  question  of  the 
necessity  for  this  country  that  justice  shall  speedily  be  done  upon  the  accused, 
I  have  succeeded  in  all  I  could  hope.  If  we  are  mistaken  in  all  our  accusations, 
and  the  respondent  is  the  great  and  good  man  he  ought  to  be,  and  he  shall  go 
free,  be  it  so  ;  the  country  will  have  quiet  then.  If  you  come  to  the  other  deter- 
mination which  we  present,  and  demand  you  shall  ao  if  it  be  proved,  then  be 
that  so,  and  the  country  will  have  quiet.  But  upon  this  so  great  trial,  I  pray 
let  us  not  belittle,  ourselves  with  the  analogies  of  the  common- law  courts,  or  the 
equity  courts,  or  the  criminal  courts,  because  nothing  is  so  dangerous  to  mislead 
us.  Let  us  deal  with  this  matter  as  one  wherein  the  life  of  the  nation  hangs 
trembling  in  the  scale ;  where  the  rights  of  the  nation  are  put  in  the  baUoce, 
and  a  trial  is  to  be  had  upon  the  greatest  question  that  ever  yet  engaged  the 
attention  of  any  body,  however  learned  or  however  wise,  sitting  in  judgment. 

Mr.  Nelson.  Mr.  Ohief  Justice,  and  gentlemen  of  the  Senate :  I  have  entered 
this  chamber  as  one  of  the  counsel  of  the  President,  profoundly  impressed  with 
the  idea  that  this  is  the  most  exalted  judicial  tribunal  now  upon  earth.  I  have 
endeavored,  in  coming  here,  to  divest  my  mind  of  the  idea  that  we  are  to  engage 
in  political  discussion,  and  to  feel  impressed  with  the  thought  that  we  appear 
berore  a  tribunal,  the  members  of  which  are  sworfi  as  judges,  to  try  the  great 
questions  which  have  been  submitted  to  their  consideration,  not  as  mere  party 
questions,  but  as  the  grand  tribunal  of  the  nation,  disposed  to  dispense  justice 
equally  between  two  of  the  greatest  powers,  if  I  may  so  ej^ress  myself,  in  the 
land.  I  have  come  here  under  the  impression  that  there  is  much  force  in  the 
observation  which  the  honorable  manager  made  in  regard  to  the  forms  of  pro- 
ceeding in  this  tribunal,  that  it  is  not  to  be  governed  by  the  iron  and  rigid  rules 
of  law,  but  that,  seeking  to  attain  justice,  it  is  disposed  to  allow  the  largest  lib- 
erty in  the  progress  of  the  investigation,  both  to  the  honorable  managers  on  the 
part  of  the  House  of  Representatives,  and  to  the  counsel  in  behalf  of  the  Presi- 
dent of  the  United  States. 

Impressed  with  the  idea  that  this  tribunal  will  discard  in  a  great  degree  those 
forms  ^nd  ceremonies  which  are  known  to  the  common  law  ;  that  it  does  not 
stand  upon  demurrers ;  that  it  will  not  stand  particularly  upon  the  forms  of  evi- 
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dence,  or  tliose  technical  rales  which  prevail  in  other  courts,  I  have  sapposed 
that  there  was  nothing  improper  in  oar  making  an  appeal  to  this  tribunal  for 
time  to  answer  the  charges  which  have  been  preferred  against  the  President 
of  the  United  States ;  and  that,  instead  of  that  being  denied,  much  more  liber- 
ality wonld  be  extended  bv  the  Senate  of  the  nation,  sitting  as  a  court  of 
impeachment,  than  we  coulcLeven  expect  upon  a  trial  in  one  of  the  courts  of 
common  law. 

It  is  not  my  purpose,  Mr.  Chief  Justice,  to  enter  at  this  stage  into  a  discus- 
sion of  the  chaiges  which  are  preferred  here,  thoueh  it  would  seem  to  be  invited 
by  one  or  two  of  the  observations  which  were  made  by  the  honorable  manager, 
[Mr.  BuTLKR.]  I  do  not  propose  at  this  stage  of  your  proceedings  to  enter  into 
any  discussion  of  them.  You  are  told,  however,  that  it  is  right  in  a  case  of  this 
kind  to  proceed  with  railroad  speed ;  and  that,  in  consequence  of  the  great 
improvements  which  have  been  made  in  the  country,  we  can  proceed  much 
more  rapidly  in  the  investigation  of  a  case  of  this  kind  than  such  a  case  could 
be  proceeded  with  a  few  years  ago.  Neverthelests,  the  charges  which  are  made 
here  are  charges  of  the  gravest  importance.  The  questions  which  will  have  to 
be  considered  by  this  honorable  body  are  questions  of  the  deepest  and  pro- 
foundest  interest.  They  are  questions  in  which  not  only  the  representatives  of 
the  people  are  concerned,  but  the  people  themselves  have  the  deepest  and  most 
lasting  interest  in  the  result  of  this  investigation.  Questions  are  raided  here  in 
regard  to  differences  of  opinion  between  the  Executive  of  the  nation  and  the 
honorable  House  of  Representatives  as  to  their  constitutional  powers,  and  as  to 
the  lights  which  they  respectively  claim.  These  are  questions  of  the  utmost 
gravity,  and  questions  which,  in  the  view  we  entertain  9f  them,  should  receive 
the  most  deliberate  consideration  on  the  part  of  the  Senate. 

I  trust  that  I  shall  be  pardoned  by  the  Chief  Justice  and  the  senators  in 
making  an  allusion  to  a  statute  which  has  long  been  in  force  in  the  State  from 
which  I  come.  I  only  do  it  for  the  purpose  of  makine  a  bripf  argument  by 
analogy  to  you  and  the  honorable  body  whom  I  am  addressing.  We  have  a 
statute  in  the*  State  of  Tennessee,  which  has  long  been  in  force,  which  provides 
that  when  a  bill  of  indictment  is  found  against  an  individual,  and  he  thinks, 
owing  to  excitement  or  any  other  cause,  he  may  not  have  a  fair  trial  at  the  first 
term  of  the  court,  his  case  shall  be  continued  until  tho  next  term.  The  mode 
of  proceeding  at  law — and  no  man,  I  presume,  in  the  United  Statda  is  more 
familiar  with  it  than  the  Chief  Justice  whom  I  have  the  honor  of  addressing 
on  this  occasion — is  not  a  mode  of  railroad  speed.  If  there  is  anything  under 
the  heavens  that  gives  to  judicial  proceedings  a  claim  to  the  consideration  and 
the  approbation  of  mankind,  it  is  the  fact  that  judges  and  courts  hasten  slowly 
in  the  investigation  of  cases  that  are  presented  to  them.  Nothing  is  done  or 
presumed  to  be  done  in  a  state  of  excitement.  Every  moment  is  allowed  for 
calm  and  mature  deliberation.  The  courts  are  in  the  habit  of  investigating 
cases  slowly,  carefully,  cautiously;  and  when  they  form  their  judgments  and 
pronounce  their  opinions,  and  those  opinions  are  published  to  the  world,  they 
meet  the  sanction  of  judicial  minds  and  legal  minds  everywhere,  and  they  meet 
the  approbation  and  the  confidence  of  the  people  before  whom  they  are  promul- 
gated. If  this  is  and  ever  has  been  one  of  the  proudest  characteristics,  if  I  may 
so  express  myself,  of  the  forms  of  judicial  proceedings  in  our  courts,  how  much 
more  in  an  exalted  and  honorable  body  like  this ;  how  much  more  in  an  assem- 
bly composed  of  some  of  the  wisest  and  greatest  men  in  the  United  States, 
senators  revered  and  honored  by  their  countrymen,  senators  who  from  their  posi- 
tion are  presumed  to  be  free  from  reproach,  who  from  their  position  are  pre- 
sumed to  be  calm  in  their  deliberations  and  in  their  investigations — how  much 
more  in  such  a  body  as  this  ought  we  to  proceed  cautiously,  and  ought  every 
opportunity  to  be  given  for  a  fair  investigation. 

ICr.  Ghief^ustice,  I  need  not  tell  you,  nor  need  I  tell  many  of  the  honorable 
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senators  whom  I  address  on  this  occasion,  many  of  whom  are  lawyers,  many  of 
whom  have  been  clothed  in  times  past  with  the  judicial  ermine,  that  in  the  courts 
of  law  the  vilest  criminal  who  ever  was  arraigned  in  the  United  States  has  been 
given  time  for  preparation,  time  for  hearing.  The  Constitution  of  the  country 
secures  to  the  vilest  man  in  the  land  the  right  not  only  to  be  heard  himself,  bnt 
to  be  heard  by  counsel ;  and  no  matter  how  great  his  crime,  no  matter  how  deep 
may  be  the  malignity  of  the  oflFcnce  with  which  he  is  charged,  he  is  triea 
according  to  the  forma  of  law ;  he  is  allowed  to  have  counsel ;  continuances  are 
granted  to  him ;  if  he  is  unable  to  obtain  justice,  time  is  given  to  him,  and  all 
manner  of  preparation  is  allowed  to  him. 

If  this  is  BO  in  courts  of  common  law,  that  are  fettered  and  bound  by  the  iron 
rules  to  which  I  have  adverted,  how  much  more  in  a  great  tribunal  like  this, 
that  does  not  follow  the  precedents  of  law,  but  that  is  aiming  and  seeking  alone 
to  attain  justice,  ought  we  to  be  allowed  ample  time  for  preparation  in  reference 
to  charges  of  the  nature  which  we  have  here !  How  much  more,  sir,  should 
such  time  be  given  us  ! 

We  are  told  that  the  President  acted  in  regard  to  one  of  the  matters  which  is 
charged  against  him  by  the  House  of  Representatives  on  the  21st  of  February, 
and  that  by  the  4th  of  March — if  I  did  not  mistake  the  statement  of  the  hon- 
orable manager — the  House  of  Representatives  had  presented  this  accusation 
against  the  President  of  the  United  States ;  and  that,  therefore,  the  President, 
who  knew  what  he  was  doing,  should  be  prepared  for  his  defence.  Mr.  Chief 
Justice,  is  it  necessary  for  me  to  remind  you  and  honorable  senators  that  you 
can  upon  a  page  of  foolscap  prepare  a  bill  of  indictment  against  an  individual 
which  may  require  weeks  in  the  investigation  ?  Is  it  necessary  for  me  to  remind 
this  hbnorablc  body  that  it  is  an  easy  thing  to  make  charges,  but  that  it  is  often 
a  laborious  and  difEcult  thing  to  make  a  defence  against  those  accusations  ? 

Reasoning  from  the  analogy  furnished  by  such  proceedings  at  law,  I  earnestly 
maintain  before  this  honorable  body  that  suitable  time  should  be  given  ns  to 
answer  the  charges  which  are  made  here.  A  large  number  of  these  charges — 
those  of  them  connected  with  the  President's  action  in  reference  to  the  Secre- 
tary of  War — involve  questions  of  the  deepest  importance.  They  involve  an 
inquiry  running  back  to  the  very  foundation  of  the' government;  they  involve 
an  examination  of  the  precedents  which  have  been  set  by  diffon^nt  administra- 
tions ;  they  involve,  in  short,  the  most  extensive  range  of  inquiry.  The  two 
last  charges  that  were  presented  by  the  House  of  Representatives,  if  I  may  be 
pardoned  for  using  the  expression  in  the  view  which  I  entertain  of  them,  open 
Pandora's  box,  and  will  cause  an  investigation  as  to  the  great  differences  of 
opinion  which  have  existed  between  the  President  and  the  House  of  Represen- 
tatives, an  inquiry  which,  so  far  as  I  can  perceive,  will  be  almost  interminable 
in  its  character. 

Now,  what  do  we  ask  for  the  President  of  the  United  States  ?  1'he  honor- 
able manager  corrected  himself  in  the  expression  that  he  was  a  criminal.  What 
do  we  ask  in  behalf  of  the  President  of  the  United  States,  the  highest  officer  in 
this  land  ?  Why,  sir,  we  ask  simply  that  he  shall  be  allowed  time  for  his 
defence.  And  upon  whose  judgment  is  he  to  rely  in  regard  to  tliat  ?  He  must, 
in  great  part,  rely  upon  the  judgment  of  his  counsel,  those  to  whom  he  has 
intrusted  his  defence.  We,  upon  our  professional  responsibility,  have  asserted, 
in  the  presence  of  this  Senate,  in  the  face  of  the  nation  and  of  the  whole 
world,  that  we  believe  it  will  require  the  number  of  days  to  prepare  the  Presi- 
dent's answer  which  we  stated  to  the  Senate  in  the  paper  which  we  submitted 
to  the  Senate.  Such  is  still  our  opinion.  And  when  these  grave  charges  are 
presented  are  they  to  be  rushed  through  the  Senate,  sitting  as  a  judicial  tribunal, 
m  hot  haste  and  with  railroad  speed,  without  giving  to  the  President  of  the 
United  States  the  opportunity  to  answer  them ;  that  same  opportunity  which 
you  would  give  to  the  meanest  criminal  that  ever  was  arraigned  before  the  bar  of 


nCFBAOHMSNT  OF  THE  FKESIDBRT  81 

joBtiee  in  any  tribunal  in  this  or  in  the  country  from  which  we  borrowed  onr 
law?    ^ 

I  cannot  believe,  Mr.  Chief  Justice,  that  honorable  senators  will  hesitate  for 
one  moment  in  granting  us  all  the  time  that  may  be  necessary  to  prepare  our 
defence,  and  that  may  be  necessary  to  enable  them  to  decide  as  judges  care- 
folly,  deliberately,  conscientiously,  and  with  a  view  of  their  accountability,  not 
only  to  their  constituents,  but  their  accountability  to  posterity  who  are  to  come 
after  us,  for  the  names  of  American  senators  are  dear  not  only  to  those  who 
sent  them  here,  but  they  are  names  which  are  to  live  after  the  scenes  of  to-day 
flhall  have  passed  away.  I  have  no  doubt  that  honorable  senators,  in  justice  to 
themselyes  and  in  justice  to  the  great  land  which  they  represent,  will  endeavor 
to  conduct  this  investigation  in  a  manner  that  will  stamp  the  impress  of  honor 
and  justice  upon  them  and  upon  their  proceedings,  not  only  now,  but  in  all  time 
to  come,  when  they  shall  be  cited  after  you,  and  I,  and  all  of  us,  shall  have 
passed  away  from  the  stage  of  human  action. 

Mr.  Chief  Justice,  this  is  an  exalted  tribunal.  I  say  it  in  no  spirit  of  com- 
pliment. I  say  it  because  I  feel  it.  1  feel  that  this  is  the  most  exalted  tribunal 
that  can  be  convened  under  the  sun,  a  tribunal  of  senators,  honorable  members, 
who  are  sent  here  to  sit  in  judgment  upon  one  of  the  gravest  and  greatest 
accusations  that  ever  was  made  in  the  land.  And  I  may  say,  iu  answer  to  an 
observation  of  the  honorable  manager  on  the  other  side,  that  1,  for  one,  as  an 
American  citizen,  feel  proud  that  we  are  assembled  here  to-day,  and  assembled 
uiider  the  circumstances  which  have  brought  us  together.  It  is  one  of  the  first 
instances  in  the  history  of  the  world  in  which  the  ruler  of  a  people  has  been 
presented  by  a  portion  of  the  representatives  of  the  people  for  trial  before 
another  branch  of  the  law-making  power  sitting  as  a  judicial  tribunal.  While 
that  is  so,  it  is  equally  true  that  on  the  other  hand  the  President,  through  his 
counsel,  comes  here  and  submits  himself  to  the  jurisdiction  of  this  court,  sub- 
mits himself  calmly,  peaceably,  and  with  a  confident  reliance  on  the  justice  of 
the  honorable  Senate  who  are  to  hear  his  cause. 

Mr.  Chief  Justice,  I  sincerely  hope  that  the  resolution  which  has  been  offered 
will  meet  the  approbation  of  the  honorable  Senate.  I  hope  that  time  will  be 
given  us,  and  that  this  proceeding,  which  in  all  time  to  come  will  be  quoted  as 
a  precedent  for  others,  will  be  conducted  with  that  gravity,  that  dignity,  that 
decorum  which  are  fit  and  becoming  in  the  representatives  of  a  free  and  a  great 
people. 

Mr.  CoNKLiNO.  I  wish  to  submit  an  amendment  to  the  proposition  pending 
in  the  nature  of  a  substitute : 

Ordered,  That,  unless  otherwise  ordered  bj  the  Senate  for  cause  showD,  the  trial  of  the 
pending  impeachment  shall  proceed  immediately  after  replication  shall  be  filed. 

The  Chibf  Justice.  The  amendment  submitted  by  the  senator  from  New 
York  does  not  appear  to  the  Chair  to  be  in  order  at  present.  The  motion  of 
the  senator  from  Ohio  [Mr.  Sherman]  is  that  the  Senate  adopt  the  following 
order: 

Ordered,  That  the  trial  of  the  articles  of  impeachment  shall  proceed  ou  the  6th  day  of 
April  next. 

The  senator  from  Massachusetts  [Mr.  Wilson]  moves  to  amend  it  by  striking 
out  the  word  "  sixth  "  and  inserting  "  first."     That  is  the  present  motion. 

Mr.  WiLiiON.  I  propose  to  modify  my  amendment  by  sa^'ing  Monday,  the 
30^  of  March. 

Mr.  CoNKLlNO.  Does  the  Chair  decide  that  my  proposition  is  not  in  order  ? 

The  Chibf  Justicr.  The  Chair  does  not  conceive  it  to  be  in  order  at  present. 

Mr.  CoNKLlNG.  Then  I  beg  to  modify  in  this  way:  I  move  to  amend  the 
amendment  of  the  senator  from  Massachusetts  by  striking  out  the  date  which 
he  inserts,  whatever  that  date  may  be,  and  inserting  in  lieu  thereof  the  words, 
•*  immediately  after  replication  filea,  unless  otherwise  ordered  by  the  Senate." 
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The  Ghibp  Justice.  The  Chair  conceives  that  the  amendmeut  offered  bj  the 
senator  from  New  York  is  not  in  order. 

Hr.  Wilson.  For  the  purpose  of  bringing  the  motion  made  bj  the  senator 
from  New  York  before  the  body,  I  withdraw  my  amendment,  so  that  his  amend- 
ment will  be  in  order. 

Mr.  GoNKLiNO.  Then  I  offer  my  original  proposition  as  a  substitute  for  the 
proposition  of  the  senator  from  Ohio. 

The  Chief  Justice.  The  amendment  of  the  senator  from  New  York  will  be 
read. 

The  Chief  Clerk.  The  amendment  is  to  strike  out  all  after  the  word 
''ordered."  in  the  proposition  of  Mr.  Sherman,  and  to  insert  in  lieu  thereof: 

That,  unless  otherwise  ordered  by  the  Senate  for  cause  shown,  the  trial  of  the  pending 
impeachment  shall  proceed  immediately  after  replication  shall  be  filed. 

Mr.  Manager  Bingham.  Mr.  President,  I  am  instructed  by  the  managers  to  say 
that  the  proposition  just  suggested  by  the  honorable  senator  from  New  York 
[Mr.  Coukling]  is  entirely  satisfactory  to  the  managers  for  the  House,  and  to 
say  further  to  the  Senate  that  we  believe  it  is  in  perfect  accord  with  the  precedents 
in  this  country.  The  Senate  will  doubtless  remember  that  on  the  trial  of  Jus- 
tice Chase,  when  a  day  was  fixed  for  an  answer,  upon  his  own  petition,  verified 
by  his  affidavit,  the  Senate  adopted  an  order  whicn  was  substantially  the  order 
as  suggested  by  the  amendment  of  the  honorable  gentleman  from  New  York.  I 
beg  leave  to  read  that  order  in  the  hearing  of  the  Senate  : 

Ordered,  That  the  4th  day  of  February  next  shall  be  the  day  for  receiving  the  answer  and 
proceeding  with  the  trial  of  the  impeachment  against  Samuel  Chase. 

If  nothing  further  had  been  said  touching  the  original  proposition  we  would 
have  been  content  and  satisfied  to  leave  this  question  without  further  remark  to 
the  decision  of  the  Senate ;  but  in  view  of  what  has  been  said  by  the  counsel  for 
the  accused  we  beg  leave  to  respond  that  we  are  chargeable  with  no  indecent 
haste  wh>3n  we  ask  that  no  unnecessary  delay  shall  interpose  between  the  people 
and  the  trial  of  a  man  who  is  charged  with  having  violated  the  greatest  trusts 
ever  committed  to  a  single  person ;  trusts  that  involve  the  highest  interests  of  the 
whole  people ;  trusts  that  involve  the  peace  of  the  whole  country ;  trusts  that 
involve  in  some  sense  the  success  of  this  last  great  experiment  of  representative 
government  upon  the  earth. 

We  may  be  pardoned,  further,  sir,  for  saying  that  it  strikes  us  somewhat  with 
surprise,  without  intending  the  slightest  possible  disrespect  to  any  member  of  this 
body,  that  any  proposition  shoula  be  entertained  for  the  continuance  of  a  trial 
like  this,  when  no  formal  application  has  been  made  by  the  accused  himself.  To 
be  sure,  a  motion  was  interposed  here  to-day  in  the  face  of  the  written  rule, 
order,  and  law  of  this  body,  for  leave  to  file  an  answer  at  the  end  of  forty  days. 
The  Senate  has  disposed  of  that  motion,  and  in  a  manner,  we  venture  to  say, 
satisfactory  to  the  whole  country,  as  it  is  certainly  satisfactory  to  the  represen- 
tatives of  the  people  at  this  bar.  Now,  sir,  that  being  disposed  of,  the  Senate 
having  determined  the  day  on  which  answer  shall  be  filed,  we  submit,  with  all 
respect  to  the  Senate,  that  it  is  but  just  to  the  people  of  this  country  that  we 
shall  await  the  incoming  of  the  answer  and  the  replication  thereto  by  the  repre- 
sentatives of  the  people,  and  then  see  and  know  what  colorable  excuse  can  be 
offered,  either  by  the  accused  President  in  his  own  person  or  through  his  repre- 
sentatives, why  this  trial  should  be  delayed  a  single  hour. 

If  he  be  innocent  of  the  grave  accusations  prepsjred  against  him,  the  truth  will 
soon  be  ascertained  by  this  enlightened  body ;  and  he  has  the  right,  if  the  fiict 
so  appear,  to  a  speedy  deliverance,  and  the  country  a  rieht  to  a  speedy  deter- 
mination of  this  important  question.  If,  on  the  other  hand,  he  be  guilty  of 
these  grave  and  serious  charges,  what  man  is  there  within  this  bodv  or  outside 
of  this  body  ready  to  say  that  he  should  one  day  or  hoar  longer  disgrace  the 
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hip^h  position  wliich  has  been  held  hitherto  by  some  of  the  noblest  and  most 
illustriouifi  of  the  land  1 

We  think  that  the  execntive  po^^er  of  this  nation  can  only  be  reposed  in  the 
hands  of  men  who  are  faithful  to  their  great  trust.  The  people  so  think.  They 
have  made  that  issne  with  the  President  of  the  United  States  at  this  bar ;  and 
while  we  demand  that  there  shall  be  no  indecent  haste,  we,  too,  demand  in  tlie 
name  of  all  the  people,  most  respectfully,  that  there  shall  be  no  unnecessary 
delay,  and  no  delay  at  all  until  good  cause  is  shown  for  delay  in  the  mode  and 
manner  hitherto  observed  in  proceedings  of  this  sort. 

Mr.  Johnson.  Mr.  President,  I  ask  that  the  resolution  offered  by  the  honor- 
able member  from  Ohio  shall  be  read.     I  did  not  hear  it  distinctly. 

The  Chief  Justicb.  It  will  be  reported. 

The  Chief  Clbrk.  The  order  as  submitted  by  Mr.  Sherman  is  as  follows  : 

Ordered,  That  the  trial  of  the  articles  of  impeachment  shall  proceed  on  the  6th  day  of 
April  next. 

The  senator  from  New  York  [Mr.  Conkling]  moves  to  amend  by  striking  out 
all  after  the  word  •'  ordered,"  and  inserting : 

That,  nnlesfl  otherwise  ordered  by  the  Senate  for  cause  shown,  the  trial  of  the  pending  im- 
peachment shall  proceed  immediately  after  replication  shall  be  filed. 

Mr.  Johnson.  Mr.  President,  I  rise  for  information.  Is  there  any  period 
within  which  the  replication  is  to  be  filed  ?  There  is  nothing  on  the  face  of  that 
order  limiting  the  time  within  which  the  replication  may  be  filed.  If  the 
managers  propose  to  make  that  a  part  of  the  order  to  file  the  replication  on  the 
day  the  answer  may  come  in,  or  on  any  specific  day  after  the  coming  in  of  the 
answer,  it  would  not,  perhaps,  be  liable  to  objection ;  but  the  accused  may  well 
be  in  ignorance  of  the  time  when  the  trial  will  begin  under  the  order  as  it  stands. 

Mr.  Manager  Bingham.  Will  the  honorable  senator  allow  me  to  suggest  to 
him  that  we  can  only  file  the  replication  with  the  consent  and  after  consultation 
with  the  House  of  Representatives ;  and  therefore  the  answer  to  his  suggestion 
is  that  as  soon  as  answer  be  made  here  according  to  the  usage  and  practice  in 
cases  of  this  sort  we  will  respectfully  demand  a  copy  of  the  answer  that  we 
may  lay  it  before  the  House  and  report  to  this  body  as  soon  as  the  House  will 
order  us  its  replication  I  have  no  doubt  it  will  be  done  within  one  or  two  days 
after  the  answer  is  filed. 

Mr.  Johnson.  What  I  meant 

Mr.  Conkling.  I  rise  to  a  question  of  order.  Reluctant  as  I  am  to  make  it, 
.  I  ask  for  the  enforcement  of  the  eighteenth  and  twenty-third  rules. 

The  Chikp  Justice.  No  debate  can  be  had.  The  Chair  understood  the 
senator  from  Maryland  as  simply  asking  for  an  explanation  from  the  managers. 

Mr.  J0HN8ON.     What  is  the  rule,  Mr.  President? 

The  Chief  Justicb.  The  Secretary  will  read  the  rule. 

Mr.  Johnson.  The  honorable  member  from  New  York  is  mistaken  in  sup- 
'  posing  that  I  rose  to  debate  the  question.     I  only  rose  for  the   purpose  of 
inquiring  what  the  question  was.     1  suppose  that  is  allowable. 

The  Chikp  Justice.  Is  the  Senate  ready  for  the  question  on  the  substitute 
proposed  by  the  senator  from  New  York  ? 

Mr.  Dbakb.  On  that  question  I  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered ;  and  being  taken,  resulted — ^yeas  40,  nays 
10;  as  follows : 

Yeas — Messrs.  Anthony,  Cameron,  Cattell,  Chandler,  Cole,  Conkling,  Conness,  Corbott, 
Drake,  Edmunds,  Ferrj,  Fessendon,  Fowler,  Frelinghuysen,  Grimes.  Harlan,  Henderson, 
Howard,  Howe,  Morgan,  Morrill  of  Maine,  Morrill  of  Vermont,  Morton,  Nye,  Patterson  of 
New  Hampshire,  Pomeioj,  Ramsey,  Ross,  Sherman,  Spraj^ue,  Stewart,  Sumner,  Thayer, 
Tipton,  Trumbull,  Van  Winkle,  Willey,  WiHiams.  Wilson,  and  Yates— 40. 

WAYS — Messrs.  Bayard,  Buckalew,  Davis,  Dixon,  Hendricks,  Johnson,  McCreery,  Pat- 
terson of  Tennessee,  Saulsbuiy,  and  Vickers— 10. 

Absent— Messrs.  Cragin,  Doolittle,  Norton,'  and  Wade— 4. 
3IP 
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So  tbe  amendment  was  agreed  to. 

The  Chief  Justice.  The  question  recurs  on  the  order  as  amended.  The 
derk  will  report  the  order. 

The  chief  clerk  read  it,  as  follows : 

Ordered,  That,  UDless  otherwise  ordered  by  the  Senate  for  canse  shown,  the  trial  of  the 
pending  impeacliment  shall  proceed  immediately  after  replication  shall  be  filed. 

The  order  was  agreed  to. 

Mr.  Howard.  If  there  be  no  motion  for  the  court  on  behalf  of  the  honorable 
managers  of  the  House  of  Representatives,  or  on  the  part  of  the  counsel  for  the 
accused,  I  move  that  the  Senate  sitting  on  the  present  impeachment  adjourn  to 
tbe  23d  day  of  the  present  month,  at  one  o'clock  in  the  sitemoon.  I  send  an 
order  to  the  Chair  for  that  purpose.  M7  motion  is  made  subject  to  any  action 
the  managers  may  see  fit  to  lay  before  us,  or  the  counsel  for  the  accused.  I 
will  not  press  it  if  they  have  anything  to  propose. 

The  Chief  Justice.  Have  the  managers  on  the  part  of  the  House  of  Rep- 
resentatives anything  to  propose  ? 

Mr.  Manager  Bingham.  Nothing  further  at  present. 

The  Chib^  Justice.  Have  the  counsel  for  the  accused  anything  to  propose  1 

Mr.  Curtis.  Nothing. 

The  Chief  Justice.  Senators,  the  motion  is  to  adjourn  the  Senate  sitting 
for  the  trial  of  this  impeachment  until  the  23d  of  March. 

The  motion  was  agreed  to. 

The  Chief  Justice  thereupon  vacated  the  chair. 


Monday,  March  23,  1868. 

At  1  o'clock  p.  m.  the  Chief  Justice  of  the  Unvted  States  entered  the  Sen- 
ate chamber,  escorted  by  Mr.  Pomeroy^  the  chairman  of  the  Senate  committee 
heretofore  appointed  for  that  purpose,  and  took  the  ehair. 

The  Chief  Justice.  The  Sergeant-at>arms  will  open  the  court  by  procla- 
mation. 

The  Seroeant-at-arms.  Hear  ye,  hear  ye,  hear  ye  :  all  persons  are  com- 
manded to  keep  silence  while  the  Senate  of  the  United  States  is  sitting  for  the 
trial  of  the  articles  of  impeachment  exhibited  by  the  House  of  Representatives 
against  Andrew  Johnson,  President  of  the  United  States. 

The  managers  of  the  impeachment  on  the  part  of  the  House  of  Representa- 
tives appeared  at  the  door,  and  their  presence  was  announced  by  the  Sergeant- 
at-arms. 

yrhe  Chief  Justice.  The  managers  will  take  tke  seats  assigned  to  them  by 
tpe  Senate. 

I  The  managers  accordingly  took  the  seats  provided  for  them  in  the  area  of 
tlie  Senate  to  the  left  of  the  presiding  officer. 

The  counsel  for  the  President,  Hon.  Henry  Stanftery,  of  Kentucky ;  Hon. 
6.  R.  Curtis,  of  Massachusetts  ;  Hon.  Thomas  A.  R.  Nelson,  of  Tennessee ; 
William  M.  Evarts,  esq.,  of  New  York,  and  Hon.  William  S.  Groesbeck,  of 
Ohio,  appeared  and  took  the  seats  assigned  to  them  on  the  right  of  the  Chair. 

I'he  Sergeant-at-arms  announced  the  presence  of  the  House  of  Representa- 
tives ;  and  the  Committee  of  the  Whole  House,  headed  by  Mr.  E.  B.  Wash- 
burne,  of  Illinois,  the  chairman  of  the  Conmiittee  of  the  Whole,  and  the  Clerk 
of  the  House,  entered  the  chamber,  aad  the  members  were  conducted  to  the 
seats  assigned  them. 

The  Secretary  called  the  name  of  Mr.  Doolittle,  who  had  not  heretofore 
been  sworn,  and  the  oath  prescribed  by  the  rules  was  administered  to  him  by 
the  Chief  Justice. 
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The  Chirp  Justice.  The  Secretary  will  read  the  miDntea  of  the  proceedings 
of  the  last  sitting. 

The  Secretary  read  the  journal  of  the  proceedings  of  Friday,  March  13,  of 
the  Senate  sitting  for  the  trial  of  the  impeacnment  of  Andrew  Johnson,  President 
of  the  United  States,  on  articles  of  impeachment. 

On  the  jonmal  of  those  proceedings  occur  the  following  entries  as  to  the  pro- 
ceedings of  the  Senate  on  that  occasion,  when  it  had  retired  for  deliberation : 

The  Senate,  with  the  Chief  Justice,  havlDg  retired  to  their  conference  chamber,  proceeded 
to  consider  the  motion  presented  hj  Mr.  Edmunds ;  and, 

After  debate, 

On  motion  by  Mr.  Drake  to  amend  the  motion  submitted  hj  Mr.  Edmunds,  by  striking 
out  all  after  the  word  ''ordered,"  and  in  lieu  thereof  inserting: 

That  the  respondent  file  answer  to  the  articles  of  impeachment  on  or  before  Friday,  the 
20th  day  of  March,  instant. 

It  was  determined  in  the  affirmative — yeas  28,  nays  20. 

On  motion  bv  Mr.  Drake, 

The  yeas  and  navs  being  desired  by  one-fifth  of  the  senators  present, 

Thoee  who  voted  in  the  affirmative  are — 

Mesan.  Cameron,  Cattell,  Chandler,  Cole,  Conkling,  Conness,  Corbett,  Drake,  Ferry, 
Harlan,  Howard,  Howe,  Morgan,  Morrill  of  Vermont,  Mofton,  Nye,  Patterson  of  New 
Hampshire,  Poroeroy,  Ramsey,  Sherman,  Stewart,  Sumner,  Thayer,  Trumbull,  Willey, 
Williams,  Wilson,  and  Tates. 

Thoee  who  voted  in  the  negative  are — 

Messrs.  Anthony,  Bayard,  Buckalew,  Davis,  Dixon,  Edmunds,  Fessenden,  Fowler, 
Frelinghnysen,  Grimes,  Henderson,  Hendricks,  Johnson,  McCreery,  Morrill  of  Maine, 
Norton,  Patterson  of  Tenneusee,  Saulsbuiy,  Van  Winkle,  and  Vickers. 

So  the  amendment  of  Mr.  Drake  to  the  motion  of  Mr.  Edmunds  was  agref^  to. 

On  the  question  to  agpree  to  the  motion  of  Mr.  Edmunds,  as  amended, 

After  debate, 

On  motion  of  Mr.  Trumbull,  that  the  Senate  reconsider  its  vote  agreeing  to  the  amend- 
ment proposed  by  Mr.  Drake  to  the  motion  of  Mr.  Edmunds, 

It  was  determined  in  the  affirmative — yeas  27,  nays  23. 

On  motion  of  Mr.  Drake, 

The  yeas  and  navs  being  desire^,  by  one-fifth  of  the  senators  present. 

Those  who  voted  in  the  affirmative  are — 

Messrs.  Anthony,  Bayard,  Buckalew,  Cattell,  Corbettt  Davis,  Dixon,  Edmunds,  Fessen- 
den, Fowler,  Frelinghnysen,  Grimes,  Henderson,  Hendricks,  Johnson,  McCreery,  Morrill 
of  Vermont,  Morton,  Norton,  Patterson  of  Tennessee,  Saulsbury,  Sherman,  Sprague,  Trum- 
bull, Van  Winkle,  Vickers,  and  Willey. 

Those  who  voted  in  the  negative  are — 

Messrs.  Cameron,  Chandler,  Cole,  Conkling,  Conness,  Drake,  Ferry,  Harlan,  Howard, 
Howe,  Morgan,  Morrill  of  Maine,  Nye,  Patterson  of  New  Hampshire,  Pomeroy,  Kamsey, 
Stewart,  Sumner,  Thayer,  Tipton,  Williams,  Wilson,  and  Yates. 

So  the  Senate  reconsidered  its  vote  agreeing  to  the  amendment  of  Mr.  Drake  to  the  motion 
of  Mr.  Edmunds ;  and, 

The  question  recurring  on  the  amendment  of  Mr.  Drake, 

On  motion  of  Mr.  Trumbull  to  amend  the  amendment  of  Mr.  Drake,  by  strikiug  out  the 
words  "Friday,  the  20th,"  and  inserting  the  words  "Monday,  the  23d," 

It  was  determined  in  the  affirmative ;  and, 

On  the  question  to  agree  to  the  amendment,  as  amended  on  the  motion  of  Mr.  Trumbull, 

It  was  determined  in  the  affirmative. 

The  Question  again  recurring  on  the  motion  of  Mr.  Edmunds,  as  amended  on  the  motion 
of  Mr.  Drake,  as  amended  by  Mr.  Trumbull  in  the  following  words : 

*'  Ordered,  That  the  respondent  file  answer  to  the  articles  of  impeachment  on  or  before 
Monday,  the  23d  day  of  March  instant," 

It  was  determined  in  the  affirmative. 

Thereupon, 

The  Senate  returned  to  its  chamber. 

Mr.  Davis.  Mr.  Ghief  Justice,  I  rise  to  make  the  same  question  to  the  Court 
which  I  made  in  the  Senate,  and  I  think  that  now  is  the  appropriate  time,  hefore 
the  Court  has  decided  to  take  up  the  case.  I  therefore  submit  to  the  Court  a 
motion  in  writing. 

The  Chibf  Justice.  The  Secretary  will  read  the  motion. 
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The  Secretary  read  as  follows : 

Mr.  DAViSf  a  member  of  the  Senate  and  of  the  Court  of  Impeachment,  from  the  State  of 
Kentucky,  move^  the  Court  to  make  this  order: 

The  Conittitutiou  having  vested  the  Senate  with  the  sole  power  to  try  the  articles  of 
iropeachineut  of  the  PreKident  of  the  United  States  preferred  by  the  House  ot  Representa- 
tives, and  having  also  declared  that  '*the  Senate  of  the  United  States  shall  be  composed  of 
two  senators  from  each  State  chosen  by  the  lef^islatures  thereof,"  and  the  States  of  Virginia, 
North  Carolina,  South  Carolina,  Georgia,  Alabama,  Mississippi,  Arkansas,  Louisiana,  and 
Texas  having,  each  by  its  legislature,  chosen  two  senators  who  have  been  and  continue  to 
be  excluded  by  the  Senate  from  their  seats  resnectiv.oly,  without  any  judgment  by  the  Senate 
against  them  personally  and  individually  on  tne  points  of  their  elections,  returns,  and  qual- 
ifications,  it  is 

Ordtred^  That  a  Court  of  Impeachment  for  the  trial  of  the  President  cannot  be  legally 
and  constitutionally  formed  while  the  senators  from  the  States  aforesaid  are  thus  excluded 
firom  the  Senate  *,  and  this  case  is  continued  until  the  senators  from  those  States  are  per- 
mitted to  take  their  scats  in  the  Senate,  subject  to  all  constitutional  exceptions  to  their  elec- 
tions, returns,  and  qualifications  severally. 

Mr.  Howard.  Mr.  Prceident 

The  Ghibf  Justice.  The  rule  doe^  not  admit  of  debate. 

Mr.  Howard.  Mr.  President,  I  object  to  the  receiving  of  the  paper  as  not  in 
order. 

Mr.  Conn  ESS.  Mr.  President,  I  desire  to  submit  a  motion,  which  will  cover 
the  case,  perhaps.  I  move  that  the  paper  be  not  received,  upon  which  I  call 
for  tbe  yeas  and  nays. 

Mr.  Howe.  Mr.  President,  I  rise  to  submit  a  question  of  order. 

The  Chief  Justice.  The  senator  from  Wisconsin. 

Mr.  Howe.  I  submit  if  the  motion  offered  by  the  senator  from  Kentucky  be 
in  order. 

Tbe  Chief  Justice.  The  motion  comes  before  the  Senate  in  the  phape  of  an 
order  submitted  by  a  member  of  tbe  Senate  and  of  the  Court  of  Impeachment. 
The  twefity-third  rule  requires  that  "all  the  orders  and  decisions  shall  be  made 
and  had  by  yeas  and  nays,  which  shall  be  entered  on  the,  record,  und  without 
debate,  subject,  however,  to  the  operation  of  rule  seven."  The  seventh  rule 
requires  the  presiding  officer  of  the  Senate  to  "submit  to  the  Senate,  without  a 
division,  all  questions  of  evidence  and  incidental  questions  ;  but  tbe  same  shall, 
on  the  demand  of  one-fifth  of  the  memb^  present,  be  decided  by  yeas  and 
nays."  This  rule  applies  to  every  order  submitted  by  a  member  of  the  Senate 
under  the  twenty-third  rule.    The  Chair  rules  that  the  order  is  in  order. 

Mr.  CoNNESS.  Mr.  President '- 

The  Chief  Justice.  No  debate  is  allowed. 

Mr.  Con  NESS.  Is  the  motion  submitted  by  me  in  order  in  connection  with  it  7 

The  Chief  Justice.  No,  sir. 

Several  Senators.  Let  us  have  a  square  vote. 

Other  Senators.  Let  us  have  the  yeas  and  nays  on  the  order  proposed. 

The  yeas  and  nays  were  ordered ;  and  being  taken,  resulted — yeas  2,  nays 
49.;  as  Ibllows : 

Yeas — Messrs.  Davis  and  McCreery — ^2. 

Nays — Messrs.  Antbony,  Buckalow,  Cameron,  Cattell,  Chandler,  Cole,  Conklin?,  Con- 
nesjf,  Corbctt,  Cragin,  Dixon,  Doolittle,  Dralce,  Edmunds,  Ferry,  Fessendeu,  Fowler, 
Frelinghuyseu,  Grimes,  Harlan,  Henderson,  Hendncks,  Howard,  Howe,  Johnson,  Morgan, 
Morrill  of  Maine,  Morrill  of  Vermont,  Morton,  Norton,  Nye,  Patterson  of  New  Hampshire, 
Patterson  of  Tennessee,  Pomeroy,  Ramsey,  Ross,  Sherman,  Sprag^ue,  Stewart,  Sumner, 
Tha>«r,  Tipton,  Trumbull,  Van  Winkle,  Vickers,  Willey,  Williams,  Wilson,  and  Yates— 49. 

Absknt — Messrs.  Bayard,  Saulsbury,  and  Wade — 3. 

The  Ghibf  Justicb.  On  the  motion  to  adopt  the  order  of  the  senator  from 
Kentucky,  the  yeas  are  2  and  the  nays  49.     The  motion  is  lost. 

Are  the  counsel  for  the  President  ready  to  file  their  answer  ? 

Mr.  Stan B  BR  Y.  Mr.  Chief  Justice,  in  obedience  to  the  order  of  the  honorable 
court,  made  at  the  last  session,  that  the  answer  of  the  President  should  be  filed 
to-day,  we  have  it  ready.     The  counsel,  abandoning  all  other  engagements. 
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Bome  of  OS  quittiDg  oar  coarto,  oar  cases,  and  our  clients,  bave  devoted  every 
hoar  to  the  performance  of  this  daty.  The  labor  has  been  incessant  and 
exhaostive.  We  have  devoted,  as  I  say,  not  only  every  hoar  ordinarily  devoted 
to  labor,  bat  many  required  for  necessary  rest  and  recreation  have  beim  con- 
samed  in  this  work.  It  is  a  matter,  Mr.  Chief  Justice,  of  profound  regret  to  us 
that  the  honorable  court  did  not  allow  us  more  time.  Nevertheless  we  hope  that 
the  answer  will  be  found  in  all  respects  sufficient  withhi  the  law.  Such  as  it  i», 
we  are  now  ready  to  read  and  file  it. 

The  Chirk  Justicb.  The  counsel  will  read  the  answer  of  the  President. 

Mr.  CuBTS  proceeded  to  read  the  answer  to  the  close  of  that  portion  relative 
to  the  first  article  of  impeachment 

Mr.  Stanbbby  read  that  portion  of  the  answer  beginning  with  the  reply  to 
the  second  article  to  the  close  of  the  response  to  the  ninth  article. 

Mr.  EvARTS  read  the  residue  of  the  answer. 

The  answer  is  as  follows : 

Senate  of  the  United  States^  sitting  as  a  Court  of  Impeachment  for  the  trial  of 

Andrew  Johnson,  President  of  the  United  States, 

The  answer  of  the  said  Andrew  Johnson,  President  of  the  United  States,,  to 
the  articles  of  impeachment  exhibited  against  him  by  the  House  of  Represent- 
atives of  the  United  States. 

ANSWSU   TO   ABTICLB   I. 

For  answer  to  the  first  article  he  says :  That  Edwin  M.  Stanton  was  appointed 
Secretary  for  the  Department  of  War  on  the  15th  day  of  January,  A.  u.  186S, 
by  Abraham  Lincoln,  then  President  of  the  United  States,  during  the  first  terkD 
of  his  presidency,  and  was  commissioned,  according  to  the  Constitution  and  laws 
of  the  United  States,  to  hold  the  said  office  during  the  pleasure  of  the  President ; 
that  the  office  of  Secretary  for  the  Department  of  War  was  created  by  an  act  '^f 
the  first  Congress  in  its  first  session,  passed  on  the  7th  day  of  August,  A.  I). 
1789.  and  in  and  by  that  act  it  was  provided  and  enacted  that  the  said  Secre- 
tary fi)r  the  Department  of  War  shall  perform  and  execute  such  duties  as  shall 
from  time  to  time  be  enjoined  on  and  intrusted  to  him  bv  the  President  of  the 
United  States,  agreeably  to  the  Constitution,  relative  to  the  subjects  within  the 
scope  of  said  deparfment ;  and  furthermore,  that  the  said  Secretary  shall  con- 
duct the  business  of  the  said  department  in  such  a  manner  as  the  President  of 
the  United  States  shall,  from  time  to  time,  order  and  instruct. 

And  this  respondent,  further  answering,  says  that  by  force  of  the  act  afore- 
said, and  by  reason  of  hid  appointment  aforesaid,  the  said  Stanton  became  the 
principal  officer  in  one  of  the  executive  departments  of  the  government  within 
the  true  intent  and  meaning  of  the  second  section  of  the  second  article  of  the 
Constitution  of  the  United  States,  and  according  to  the  true  intent  and  mean- 
ing of  that  provision  of  the  Constitution  of  the  United  States ;  and,  in  accord- 
ance with  the  settled  and  uniform  practice  of  each  and  every  President  of  th'i 
United  States,  the  said  Stanton  then  became,  and  so  long  as  he  should  continue 
to  hold  the  said  office  of  Secretary  for  the  Department  of  War  must  continue  to 
be,  one  of  the  advisers  of  the  President  of  the  United  States,  as  well  as  the 
person  intrusted  to  act  for  and  represent  the  President  in  matters  enjoined  upon 
liim  or  intrusted  to  him  by  the  President  touching  the  department  aforewaid,  and 
for  whose  conduct  in  such  capacity,  subordinate  to  the  President,  the  President 
is,  by  the  Constitution  and  laws  of  the  United  States,  made  responsible. 

And  thi8  respondent,  further  answering,  says  he  succeeded  to  the  office  of 
President  of  the  United  States  upon,  and  by  reason  of,  the  death  of  Abraham 
Lincoln,  then  President  of  the  United  States,  on  the  15th  day  of  April,  1865, 
and  the  said  Stanton  was  then  holding  the  said  office  of  Secretary  for  the 
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Department  of  War  nndcr  and  bj  reason  of  tbe  appointment  and  commiBsioa 
aforesaid  ;  and,  not  having  been  removed  from  the  saia  office  bj  this  respondent, 
the  said  Stanton  continued  to  hold  the  same  under  the  appointment  and  commis- 
sion aforesaid,  at  the  pleasure  of  the  President,  until  the  time  hereinafter  par- 
ticularly mentioned  ;  and  at  no  time  received  any  appointment  or  commissiou 
save  as  above  detailed. 

And  this  respondent,  further  answering,  says  that  on  and  prior  to  the  5th  day 
of  Angust,  A.  D.  1867,  this  respondent,  the  President  of  the  United  States, 
responsible  for  the  conduct  of  the  Secretary  for  the  Department  of  War,  and 
having  the  constitutional  right  to  resort  to  and  rely  upon  the  person  holding 
that  office  for  advice  concerning  the  great  and  difficult  public  duties  enjoined  on 
the  President  by  the  Constitution  and  laws  of  the  United  States,  became  satis- 
fied that  he  could  not  allow  the  said  Stanton  to  continne  to  hold  the  office  of 
Secretary  for  the  Department  of  War  without  hazard  to  the  public  interest ; 
that  the  relations  between  the  said  Stanton  and  the  President  no  longer  permit- 
^  ted  the  President  to  resort  to  him  for  advice,  or  to  be,  in  the  judgment  of  the 
President,  safely  responsible  for  his  conduct  of  the  affairs  of  the  Department  of 
War,  as  by  law  required,  in  accordance  with  the  orders  and  instructions  of  the 
President ;  and  thereupon,  by  force  of  the  Constitution  and  laws  of  the  United 
States,  which  devolve  on  the  President  the  power  and  the  duty  to  control  the 
conduct  of  the  business  of  that  executive  department  of  the  government,  and  by 
reason  of  the  constitqtional  duty  of  the  President  to  take  care  that  the  laws  be 
faithfully  executed,  this  respondent  did  necessarily  consider  and  did  determine 
that  the  said  Stanton  ought  no  longer  to  hold  the  said  office  of  Secretary  for  the 
department  of  War.  And  this  respondent,  by  virtue  of  the  power  and  authority 
vested  in  him  as  President  of  the  United  States  by  the  Constitution  and  laws 
of  the  United  States,  to  give  effect  to  such  his  decin^ion  and  determination,  did, 
on  the  5th  day  of  August,  A.  D.  18G7,  address  to  the  said  Stanton  a  note,  of 
which  the  following  is  a  true  copy : 

SiK :  Public  consideratioDs  of  a  high  character  constrain  me  to  say  that  yonr  resignation 
as  Secretary  of  War  will  be  accepted. 

To  which  note  the  said  Stanton  made  the  following  reply  : 
'  War  Department,  fVashington,  August  5, 1867. 

Sir  :  Yonr  note  of  this  day  has  been  received,  stating  that  '*  public  considerations  of  a 
high  character  constrain  you"  to  say  '*  that  my  resignation  as  Secretary  of  War  will  be 
accepted." 

In  reply  I  have  the  honor  to  say  that  public  considerations  of  a  high  character,  which 
alone  have  induced  me  to  continue  at  the  head  of  this  department,  constrain  me  not  to  resign 
tbe  office  of  Secretary  of  War  before  the  next  meeting  of  Congress. 
Very  respectfully,  yours, 

EDWIN  M.  STANTON. 

This  respondent,  as  President  of  the  United  States,  was  thereon  of  opinion 
that,  having  regard  to  the  necessary  official  relations  and  duties  of  the  Secretary 
for  the  Department  of  War  to  the  President  of  the  United  States,  according  to 
the  Constitution  and  laws  of  the  United  States,  and  having  regard  to  the  re- 
sponsibility of  the  President  for  the  conduct  of  the  said  Secretary,  and  having 
regard  to  the  permanent  executive  authority  of\he  office  which  the  respondent 
holds  under  the  Constitution  and  laws  of  the  United  States,  it  was  impossible, 
consistently  with  the  public  interests,  to  allow  the  said  Stanton  to  continue  to 
hold  the  said  office  of  Secretary  for  the  Department  of  .War ;  and  it  then  became 
the  official  duty  of  the  respondent,  as  President  of  the  United  States,  to  consider 
and  decide  what  act  or  acts  should  and  might  lawfully  he  done  by  him,  as  Pres- 
ident of  the  United  States,  to  cause  the  said  Stanton  to  surrender  the  said  office. 

This  respondent  was  informed  and  verily  believed  that  it  was  practically 
settled  by  the  first  Congress  of  the  United  State?,  and  had  been  so  considered 
and  unifoimly  and  in  great  numbers  of  instances  acted  on  hy  each  Congress 
and  President  of  the  United  States,  in  succession,  from  President  Washington 
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• 

to,  and  inclodibgt  Precident  Lincoln,  and  from  the  firat  Congress  to  the  thirty- 
ninth  Congress,  that  the  Constitution  of  the  United  States  conferred  on  uie 
President,  as  part  of  the  executive  power  and  as  one  of  the  necessary  means 
and  instruments  of  performing  the  executive  duty  expressly  imposed  on  him  by 
the  Constitution  of  taking  care  that  the  laws  be  faithfully  executed,  the  power 
at  any  and  all  times  of  removing  from  office  all  executive  officers  for  cause  to 
be  judged  of  by  the  President  alone.  This  respondent  had,  in  pursuance  of 
the  Constitntion,  required  the  opinion  of  each  principal  officer  of  the  executive 
departments  upon  this  question  of  constitutional  executive  power  and  duty,  and 
had  been  advised  by  each  of  them,  including  the  said  Stanton,  Secretary  for 
the  Department  of  War,  that  under  the  Constitution  of  the  United  States  this 
power  was  lodged  by  the  Constitution  in  the  President  of  the  United  States, 
and  that,  consequently,  it  could  be  lawfully  exercised  by  him,  and  the  Congress 
could  not  deprive  him  thereof ;  and  this  respondent,  in  his  capacity  of  President 
of  the  United  States,  and  because  in  that  capacity  he  was  both  enabled  and 
bound  to  use  his  best  judgment  upon  this  question,  did,  in  good  faith  and  with 
an  Biuriiest  desire  to  arrive  at  the  truth,  come  to  the  conclusion  and  opinion,  and 
did  make  the  same  known  to  the  honorable  the  Senate  of  the  United  States  by. 
a  message  dated  on  the  2d  day  of  March,  1867,  (a  true  cony  whereof'  is  here- 
unto annexed  and  marked  A,)  that  the  power  last  mentionea  was  conferred  and 
the  duty  of  exercising  it,  in  fit  cases,  was  imposed  on  the  President  by  the  Con* 
stitntion  of  the  United  States,  and  that  the  President  could  not  be  deprived  of 
this  power  or  relieved  of  this  duty,  nor  could  the  same  be  vested  by  law  in  the 
President  and  the  Senate  jointly,  either  in  part  or  whole ;  and  this  has  ever  since 
remained  and  was  the  opinion  of  this  respondent  at  the  time  when  he  was 
forced  as  aforesaid  to  consider  and  decide  what  act  or  acts  should  and  might 
lawfully  be  done  by  this  respondent,  as  President  of  the  United  States,  to  cause 
the  said  Stanton  to  surrender  the  said  office. 

This  respondent  was  also  then  aware  that  by  the  first  section  of  "  An  act 
regulating  the  tenure  of  certain  civil  offices,*'  passed  March  2,  1867,  by  a  con- 
stitutional majority  of  boch  houses  of  Congress,  it  was  enacted  as  follows : 

That  every  person  holding  any  civil  office  to  which  he  has  heen  appointed  by  and  with  the 
advice  and  cousent  of  the  8eoate,  and  every  person  who  shall  hereafter  be  appointed  to  any 
such  office,  and  shall  become  duly  qualitied  to  act  therein,  is  and  shall  he  entitled  to  hold 
ouch  office  until  a  successor  shall  have  been  in  like  manner  appointed  and  duly  qualified, 
except  as  herein  otherwise  provided :  Provided^  That  the  Secretaries  of  State,  of  the  Treas- 
nry,  of  War,  of  the  Navy,  and  of  the  Interior,  the  Postmaster  General  and  the  Attorney 
General,  shall  hold  their  offices  respectively  for  and  during  the  term  of  the  President  by 
whom  they  may  have  been  appointed,  and  one  mouth  thereafter,  subject  to  removal  by  and 
with  the  advice  and  consent  of  the  Senate. 

This  respondent  was  also  aware  that  this  act  was  understood  and  intended  to 
be  an  expression  of  the  opinion  of  the  Congress  by  which  that  act  was  passed, 
that  the  power  to  remove  executive  officers  for  cause  might,  by  law,  be  taken 
from  the  President  and  vested  in  him  and  the  Senate  jointly ;  and  although  this 
respondent  had  arrived  at  and  still  retained  the  opinion  above  expressed,  and 
verily  believed,  as  he  still  believes,  that  the  said  first  section  of  the  last-men- 
tioned act  was  and  is  wholly  inoperative  and  void  by  reason  of  its  conflict  with 
the  Constitution  of  the  United  States,  yet,  inasmuch  as  the  same  had  been 
enacted  by  the  constitutional  majority  in  each  of  the  two  houses  of  that  Con- 
gress, this  respondent  considered  it  to  be  proper  to  examine  and  decide  whether 
the  particular  case  of  the  said  Stanton,  on  which  it  was  this  respondent's  duty 
to  act,  was  within  or  without  the  terras  of  that  first  section  of  the  act ;  or,  if 
within  it,  whether  the  PresMent  had  not  the  power,  according  to  the  terms  of 
the  act,  to  remove  the  said  Stanton  from  the  office  of  Secretary  for  the  Depart- 
ment of  War,  and  having,  in  his  capacity  of  President  of  the  United  States,  so 
exiUnined  and  considered,  did  form  the  opinion  that  the  case  of  the  said  Stan- 
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ton  and  his  tenure  of  office  were  not  affected  by  the  fint  aeotion  of  the  last- 
named  act. 

And  this  respondent,  further  answering,  says,  that  although  a  case  thus  existed 
which,  in  his  judgment  as  President  of  the   United   States,   called   for  the 
exercise  of  the  executive  power  to  remove  the  said  Stanton  from  the  office  of 
Secretary  for  the  Department  of  War,  and  although  this  respondent  was  of 
opinion,  as  is  above  shown,  that  under  the  Constitution  of  the  United  States 
the  power  to  remove  the  said  Stanton  from  the  said  office  was  vested  in  the 
President  of  the  United  States ;  and  although  this  respondent  was  also  of  the 
opinion,  as  is  above  shown,  that  the  case  of  toe  said  Stanton  was  not  affected  by 
the  first  section  of  the  last-named  act,  and  although  each  of  the  said  opinions 
bad  been  formed  by  this  respondent  upon  an  actual  case,  requiring  him,  in  his 
capacity  of  President  of  the  United  States,  to  come  to  some  judgment  and 
determination  thereon,  yet  this  respondent,  as  President  of  the  United  States, 
desired  and  determined  to  avoid,  if  possible,  any  question  of  the  construction 
and  effect  of  the  said  first  section  of  the  last-named  act,  and  also  the  broader 
question   of  the   executive  power  conferred  on  the  President  of  the  United 
^otates,  by  the  Constitution  of  the  United  States,  to  remove  one  of  the  principal 
officers  of  one  of  the  executive  departments  for  cause  seeming  to  him  sufficient ; 
and  this  respondent  also  desired  and  determined  that  if,  from  causes  over  which 
be  could  exert  no  control,  it  should  become  absolutely  necessary  to  raise  and 
have,  in  some  way,  determined  either  or  both  of  the  said  last-named  questions, 
it  was  in  accordance  with  the  Constitution  of  the  United  States,  and  was 
required  of  the  President  thereby,  that  questions  of  so  much  gravity  and  impor- 
tance, upon  which  the  legislative  and  executive  departments  of  the  government 
had  disagreed,  which  involved  powers  considered  by  all  branches  of  the  govern- 
ment, during  its  entire  history  down  to  the  year  1867,  to  have  been  confided 
by  the  Constitution  of  the  United  States  to  the  President,  and  to  be  necessary 
for  the  complete  and  proper  execution  of  his  constitutional  duties,  should  be"^  in 
some  proper  way  submitted  to  that  judicial  department  of  the  goveimment 
intrusted  by  the  Constitution  with  the  power,  and  subjected  by  it  to  the  duty, 
not  only  of  determining  finally  the  construction  of  and  effect  of  all  acts  of 
Congress,  but  of  comparing  them  with  the  Constitution  of  the  United  States 
and  pronouncing  them  inoperative  when  found  in  conflict  with  that  fundamental 
law  which  the  people  have  enacted  for  the  government  of  all  their  servants. 
And  to  these  ends,  first,  that,  through  the  action  of  the  Senate  of  the  Unittd 
States,  the  absolute  duty  of  the  President  to  substitute  some  fit  person  in  place 
of  Mr    Stanton  as  one  of  his  advisers,  and  as  a  principal  subordinate  officer 
whose  official  conduct  he  was  responsible  for  and  had  lawful  right  to  control, 
might,  if  possible,  be  accomplished  without  the  necessity  of  raising  any  one  of 
the  questions  aforesaid ;  and,  second,  if  this  duty  could  not  be  so  performed, 
then  that. these  questions,  or  such  of  them  as  might  necessarily  arise,  should  be 
judicially  determined  in  manner  aforesaid,  and  for  no  other  end  or  purpose,  this 
respondent,  as  President  of  the  United  States,  on  thel2thday  of  August.  1867, 
seven  days  after  the  reception  of  the  letter  of  the  said  Stanton  of  the  5th  of 
August,  hereuibefore  stated,  did  issue  to  the  said  Stanton  the  order  following, 
namely : 

Executive  Mansion, 
Waihington,  August  12.  1867. 

Sir  :  By  virtue  of  the. power  and  authority  vested  in  me  as  President  by  the  Coustitution 
and  laws  of  the  United  States,  you  are  hereby  suspended  from  office  as  Secretary  of  War, 
and  will  cease  to  exercise  any  and  all  functions  pertaining^  to  the  same. 

You  will  at  once  transfer  to  General  Ulysses  S.  Grant,  who  has  this  day  been  authorized 
and  empowered  to  act  as  Secretary  of  War  ad  interim ^  all  records,  books,  papers,  and  other 
public  property  now  in  your  custody  and  charge. 

'   The  Hon.  Edwin  M.  Stanton,  Secretary  of  Itar, 
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To  wLich  said  order  the  said  Stanton  made  the  following  reply :  ■ 

War  Department. 
WashUgtoH  City,  August  12,  1867. 

Sir:  Your  note  of  this  date  has  been  received,  informing  me  that,  by  virtue  of  the  powers 
Tested  in  you  as  President  b^  the  Constitution  and  laws  of  the  United  states,  I  am  suspended 
from  office  as  Secretary  of  W  ar,  and  will  cease  to  .exercise  any  and  all  functions  pertain- 
ing to  the  same,  and  also  directinfif  me  at  once  to  transfer  to  Qenoral  Ulysses  8.  Grant,  who 
has  this  day  been  authorized  and  empowered  to  act  as  Secretary  of  War  ad  imttrim,  all 
records,  books,  papers,  and  other  public  property  now  in  my  custody  and  charge.  Under  a 
sense  of  public  duty  I  am  compelled  to  deny  your  ri^ht,  under  the  Constitution  and  laws  of 
the  United  States,  without  the  advice  and  consent  ot  the  Senate,  and  without  legal  cause,  to 
suspend  me  from  office  as  Secretary  of  War,  or  the  exercise  of  any  or  ail  functions  pertaining 
to  the  same,  or  without  such  advice  and  consent  to  compel  nie  to  transfer  to  any  person  the 
records,  books,  papers,  and  public  property  in  my  custody  as  Secretary.  But  inasmuch  as 
the  General  commanding  the  armies  of  the  United  States  has  been  appointed  ud  interim,  and 
has  notified  me  that  he  has  accepted  the  appointment,  I  have  no  alternative  but  to  submit, 
under  protest,  to  superior  force. 

To  the  President. 

And  this  respondent,  further  answering,  says,  that  it  is  provided  in  and  by 
the  second  section  of  "An  act  to  regulate  the  tenure  of  certain  civil  offices/'  that 
the  President  may  suspend  an  officer  from  the  performance  of  the  duties  of  the 
office  held  by  him,  for  certain  causes  therein  designated,  until  the  next  meeting 
of  the  Senate,  and  until  the  case  shall  be  acted  on  by  the  Senate ;  that  this 
respondent,  as  President  of  the  United  States,  was  advised,  and  he  verily  be- 
lieved  and  still  believes,  that  the  executive  power  of  removal  from  office  confided 
to  him  by  the  Constitution  as  aforesaid  includes  the  power  of  suspension  from 
office  at  the  pleasure  of  the  President,  and  this  respondent,  by  the  order  af«)ri'- 
said,  did  suspend  the  said  Stanton  from  office,  not  until  the  next  meeting  of  the 
Senate,  or  until  the  Senate  should  have  acted  upon  the  case,  but  by  force  of 
the  power  and  authority  vested  in  him  by  the  Constitution  and  laws  of  the 
United  States,  indefinitely  and  at  the  pleasure  of  the  President,  and  the  order, 
in  form  aforesaid,  was  made  known  to  the  Senate  of  the  United  States  on  the 
12th  day  of  December,  A  D.  1867,  as  will  be  more  fully  hereinafter  stated. 

And  this  respondent,  further  answering,  says,  that  in  and  by  the  ace  of  Feb- 
ruary 13,  1795,  it  was,  am  mg  other  things,  provided  and  enacted  that,  in  case 
of  vacancy  in  the  office  of  Secretary  for  the  Department  of  War,  it  shall  be  law- 
ful fur  the  President,  in  case  he  shall  think  it  necessary,  to  authorize  any  per- 
son to  perform  the  duties  of  that  office  until  a  successor  be  appointed  or  such 
vacancy  filled,  but  not  exceeding  the  tenn  of  six  months ;  and  this  respondent, 
being  advised  and  believing  that  such  law  was  in  full  force  and  not  repealed,  by 
an  order  dated  August  12,  1867,  did  authorize  and  empower  Ulysses  S.  Grant, 
General  of  the  armies  of  the  United  States,  to  act  as  Secretary  for  the  Depart- 
ment of  War  ad  interim,  in  the  form  in  which  similar  authority  had  theretofore 
been  given,  not  until  the  next  meeting  of  the  Senate  and  until  the  Senate  should 
act  on  the  case,  but  at  the  pleasure  of  the  President,  subject  onlv  to  the  limita- 
tion of  six  months  in  the  said  last-mentioned  act  contained ;  and  a  copy  of  the 
last-named  order  was  made  known  to  the  Senate  of  the  United  States  on  the  12th 
day  of  December,  A.  D.  1867,  as  will  be  hereinafter  more  fully  stated  ;  and  in 
pursuance  of  the  design  and  intention  aforesaid,  if  it  should  become  necessary 
to  submit  the  said  questions  to  a  judicial  determination,  this  respondent,  at  or 
near  the  date  of  the  last-mentioned  order,  did  make  known  sucli  his  purpose  to 
obtain  a  judicial  decision  of  the  said  questions,  or  such  of  them  as  might  be 
necessary. 

And  this  respondent,  further  answering,  says,  that  in  further  pursuance  of  his 
intention  and  design,  if  possible,  to  perform  what  he  judged  to  be  his  imperative 
duty,  to  prevent  the  said  Stanton  from  longer  holding  the  office  of  Secretary  for 
the  Department  of  War,  and  at  the  same  time  avoiding,  if  possible,  any  ques- 
tion respecting  the  extent  of  the  power  of  removal  from  executive  oC&ce  (LOViVi^^dL 
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to  the  President  by  the  Gonf^titntion  of  the  United  States,  and  any  question 
.  respecting  the  construction  and  effect  of  the  first  section  of  the  said  **  act  regulating 
the  tenure  of  certain  civil  office^/'  while  he  should  not.  by  any  act  of  his,  aban- 
don and  relinquish,  either  a  power  which  he  believed  the  Constitution  had  con- 
ferred on  the  President  of  the  United  States,  to  enable  him  to  perform  the 
duties  of  his  office,  or  a  power  designedly  left  to  him  by  the  first  section  of  the  act 
of  Congress  last  aforesaid,  this  respondent  did,  on  the  12th  day  of  December, 
1867,  transmit  to  the  Senate  of  the  United  States  a  message  a  copy  whereof 
is  hereunto  annexed  and  marked  B,  wherein  he  made  known  the  orders  afore- 
said and  the  reasons  which  had  induced  the  same,  so  far  as  this  resp<indent  then 
considered  it  material  and  necessary  that  the  same  should  be  set  forth,  and  reit- 
erated his  views  concerning  the  constitutional  power  of  removal  vested  in  the 
President,  and  also  expressed  his  views  concerning  the  construction  of  the  said 
first  section  of  the  last-mentioned  act,  as  respected  the  power  of  the  President 
to  remove  the  said  Stanton  from  the  said  office  of  Secretary  for  the  Department 
of  War,  well  hoping  that  this  respondent  could  thus  perform  what  he  then  be- 
lieved, and  still  believes,  to  be  his  imperative  duty  in  reference  to  the  said  Stan- 
ton, without  derogating  from  the  powers  which  this  respondent  believed  were 
confided  to  the  President,  by  the  Constitution  and  laws,  and  without  the  neces- 
sity of  raising,  judicially,  any  questions  respecting  the  same. 

And  tliis  respondent,  further  answering,  says,  that  this  hope  not  having  been 
realized,  the  President  was*  compelled  either  to  allow  the  said  Stanton  to  resume 
the  said  office  and  remain  therein  contrary  to  the  settled  convictions  of  the  Pres- 
ident, formed  as  aforesaid  respecting  the  powers  confided  to  him  and  the  duties 
required  of  him  by  the  Constitution  of  the  United  States,  and  contrary  to  the 
opinion  formed  as  aforesaid,  that  the  first  section  of  the  last-mentioned  act  did 
not  affect  the  case  of  the  said  Stanton,  and  contrary  to  the  fixed  belief  of  the 
President  that  he  could  no  longer  advise  with  or  trust  or  be  responsible  for  the 
said  Stanton,  for  the  said  office  of  Secretary  for  the  Department  of  War,  or  else 
he  was  compelled  to  take  such  steps  as  might,  in  the  judgment  of  the  President, 
be  lawful  and  necessary  to  raise,  for  a  judicial  decision,  the  questions  affecting 
the  lawful  right  of  the  said  Stanton  to  resume  the  said  office,  or  the  power  of 
the  said  Stanton  to  persist  in  refusing  to  quit  the  said  office  if  he  should  persist 
in  actually  refusing  to  quit  the  same ;  and  to  this  end,  and  to  this  end  only, 
this  respondent  did,  on  on  the  21st  day  of  February,  1868,  issue  the  order  for  the 
removal  of  the  said  Stanton,  in  the  said  first  article  mentioned  and  set  forth,  and 
the  order  authorizing  the  said  Lorenzo  F.  Thomas  to  act  as  Secretary  of  War 
ad  interim^  in  the  said  second  article  set  forth. 

And  this  respondent,  proceeding  to  answer  specifically  each  substantial  allega- 
tion in  the  said  first  article,  says :  lie  denies  that  the  said  Stanton,  on  the  2 Jst 
day  of  February,  1868,  was  lawfully  in  possession  of  the  said  office  of  Secretary 
for  the  Department  of  War.  He  denies  that  the  said  Stanton,  on  the  day  last 
mentioned,  was  lawfully  entitled  to  hold  the  said  office  against  the  will  of  tho 
President  of  the  United  States.  He  denies  that  the  said  order  for  the  removal 
of  the  said  Stanton  was  unlawfully  issued.  He  denies  that  the  said  order  was 
issued  with  intent  to  violate  the  act  entitled  "  An  act  to  regulate  the  tenure  of 
certain  civil  offices."  He  denies  that  the  said  order  was  a  violation  of  the  last- 
mentioned  act.  He  denies  that  the  said  order  was  a  violation  of  the  Constitu- 
tion of  the  United  States,  or  of  any  law  thereof,  or  of  his  oath  of  office.  He 
denies  that  the  said  order  was  issued  with  an  intent  to  violate  the  Constitution 
of  the  United  States  or  any  law  thereof,  or  this  respondent's  oath  of  office  ;  and 
he  respectfully,  but  earnestly,  insists  that  not  only  was  it  issued  by  him  in  the 
performance  of  what  he  believed  to  be  an  imperative  official  duty,  but  in  the 
peformance  of  what  this  honorable  court  will  consider  was,  in  point  of  fact,  an 
imperative  official  duty.  And  he  denies  that  any  and  all  substantive  matters, 
in  the  Baid  first  article  contained,  in  manner  and  form  as  tho  same  are  therein 
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stated  and  set  forth,  do,  by  law,  constitute  a  high  misdemeanor  la  office,  within 
the  tme  intent  and  meaning  of  the  Constitution  of  the  United  States. 

ANSWER   TO   ARTICLB   II. 

And  for  answer  to  the  second  article,  this  respondent  says  that  he  admits  he 
did  issue  and  deliver  to  said  Lorenzo  Thomas  the  said  writing  set  forth  in  said 
second  article,  bearing  date  at  Washington,  District  of  Columbia,  February  21, 
18G8,  addressed  to  Brevet  Major  General  Lorenzo  Thomas,  Adjutant  General 
United  States  army,  Washington,  District  of  Columbia,  and  he  further  admits 
that  the  same  was  so  issued  without  the  advice  and  consent  of  the  Senate  of  the 
United  States,  then  in  session ;  but  he  denies  that  he  thereby  violated  the  Con- 
stitution of  the  United  States,  or  any  law  thereof,  or  that  he  did  thereby  intend 
to  violate  the  Constitution  of  the  United  States  or  the  provisions  of  any  act  of 
Congress  ;  and  this  respondent  refers  to  his  answer  to  said  first  article  for  a  full 
statement  of  the  purposes  and  intentions  with  which  said  order  was  issued,  and 
adopts  the  same  as  part  of  his  answer  to  this  article ;  and  he  further  denies  that 
there  was  then  ana  there  no  vacancy  in  the  said  office  of  Secretary  for  the 
Department  of  War,  or  that  he  did  then  and  there  commit  or  was  guilty  of  a 
high  misdemeanor  in  office  ;  and  this  respondent  maintains  and  will  insist : 

1.  That  at  the  date  and  delivery  of  said  writing  there  was  a  vacancy  existing 
in  the  office  of  Secretaiy  for  the  Department  of  War. 

2  That,  notwithstanding  the  Senate  of  the  United  States  was  then  in  ses- 
sion, it  was  lawful  and  according  to  long  and  well-established  usage  to  empower 
and  authorize  the  said  Thomas  to  act  as  Secretary  of  War  ad  interim. 

3  That  if  the  said  act  regulating  the  tenure  of  civil  offices  bo  held  to  be  a 
valid  law,  no  provision  of  the  same  was  violated  by  the  issuing  of  said  order  or 
by  the  designation  of  said  Thomas  to  act  as  Secretary  of  War  ad  interim, 

ANSWER   TO   ARTICLE   III. 

And  for  answer  to  said  third  article,  this  respondent  says  that  he  abides  by 
his  answer  to  said  first  and  second  articles  in  so  far  as  the  same  are  responsive 
to  the  allegations  contained  in  the  said  third  article,  and,  without  here  again 
repeating  the  same  answer,  prays  the  same  be  taken  as  an  answer  to  this  third 
article  as  fully  as  if  here  again  set  out  at  length,  and  as  to  the  new  allegation 
contained  in  said  third  article,  that  this  respondent  did  appoint  the  said  Thomas 
to  be  Secretary  for  the  Department  of  War  ad  interim,  this  respondent  denies 
that  he  gave  any  other  authority  to  said  Thomas  than  such  as  appears  in  said 
written  authority  set  out  in  said  article,  by  which  he  authorized  and  empowered 
said  Thomas  to  act  as  Secretary  for  the  Department  of  War  ad  interim;  and 
he  denies  that  the  same  amounts  to  an  appointment,  and  insists  that  it  is  only  a 
designation  of  an  officer  of  that  department  to  act  temporarily  as  Secretary  for 
the  Department  of  War  ad  interim,  until  an  appointment  should  be  made.  But, 
whether  the  said  written  authority  amounts  to  an  appointment  or  to  a  temporary 
authority  or  desi^ation,  this  respondent  denies  that  in  any  sense  he  did  thereby 
intend  to  violate  the  Constitution  of  the  United  States,  or  that  he  thereby  intended 
to  give  the  said  order  the  character  or  effect  of  an  appointment  in  the  constitu- 
tional or  legal  sense  of  that  term.  He  further  denies  that  there  was  no  vacancy 
in  said  office  of  Secretary  for  the  Department  of  War  existing  at  the  date  of  *^ 
said  written  authority. 

AN8WBR   TO   ARTICLE   IV. 

And  for  answer  to  said  fourth  article  this  respondent  denies  that  on  the  said 
21st  day  of  February,  1868,  at  Washington  aforesaid,  or  at  any  other  time  or 
place,  he  did  unlaw^lly  conspire  with  the  said  Lorenzo  Thomas,  or  with  the 
said  Thomas  and  any  other  person  or  persons,  with  intent,  by  intim\da\.VoTii&  ^u^ 
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threiate,  unlawfully  to  hinder  and  prevent  the  said  Stanton  from  holding  said 
office  of  Secretarj  for  the  Department  of  War,  in  violation  of  the  Constitution 
of  the  United  States  or  of  the  provisions  of  the  said  act  of  Congress  in  said 
article  mentioned,  or  that  he  did  then  and  there  commit  or  was  guilty  of  a  high 
crime  in  office.  On  the  contrary  thereof,  protesting  that  the  eaid  Stanton  was 
not  then  and  there  lawfully  the  Secretary  for  the  Department  of  War,  this 
respondent  states  that  his  sole  purpose  in  authorizing  the  said  Thomas  to  act  as 
Secretary  for  the  Departmeiit  of  War  ad  interim  was,  as  is  fully  stated  in  his 
answer  to  the  said  firat  article,  to  hring  the  question  of  the  right  of  the  said 
Stanton  to  hold  said  office,  notwithstanding  his  said  suspension,  and  notwith- 
standing the  said  order  of  removal,  and  notwithstanding  the  said  authority  of 
the  said  Thomas  to  act  as  Secretary  of  War  ad  interim^  to  the  test  of  a  final 
decision  hy  the  Supreme  Court  of  the  United  States  in  the  earliest  practicable 
mode  by  which  the  question  could  be  brought  before  that  tribunal. 

This  respondent  did  not  conspire  or  agree  with  the  said  Thomas,  or  any  othor 
person  or  persons,  to  use  intimidation  or  threats  to  hinder  or  prevent  the  said 
Dtanton  from  holding  the  said  office  of  Secretary  for  the  Department  of  War, 
nor  did  this  respondent  at  any  time  command  or  advise  the  said  Tnomas  or  any 
other  person  or  persons  to  resort  to  or  use  either  threats  or  intimidations  for  that 
purpose.  The  only  means  in  the  contemplation  or  purpose  of  respondent  to  be 
used  are  set  forth  fully  in  the  said  orders  of  February  21,  the  first  addressed  to 
Mr.  Stanton  and  the  second  to  the  snid  Thomas. 

By  the  first  order  the  respondent  notified  Mr  Stanton  that  he  was  removed 
from  the  said  office,  and  that  his  functions  as  Secretary  fqr  the  Department  of 
War  were  to  terminate  upon  tlie  receipt  of  that  order ;  and  he  also  thereby 
notified  the  said  Stanton  tliat  the  said  Thomas  had  been  authorized  to  act  as  Sec- 
retary for  the  Department  of  War  ad  interim,  and  ordered  the  said  Stanton  to 
transfer  to  him  all  the  records,  books,  papers,  and  other  public  property  in  his 
custody  and  charge ;  and  by  the  second  order  this  respondent  notified  the  said 
Thomas  of  the  removal  from  office  of  the  said  Stanton,  and  authorized  him  to 
act  as  Secretary  for  the  Department  of  War  ad  inter imt  and  directed  him  to 
immediately  enter  upon  the  discharge  of  the  duties  pertaining  to  that  office,  and 
to  receive  the  transfer  of  all  the  records,  books,  papers,  and  other  public  prop- 
erty from  Mr.  Stanton  then  in  his  custody  and  charge. 

Respondent  gave  no  instructions  to  the  said  Thoiias  to  u-ie  intimidation  or 
threats  to  enforce  obedience  to  these  orders.  He  gave  him  no  authority  to 
call  in  the  aid  of  the  military  or  any  other  force  to  enable  him  to  obtain  pos- 
session of  the  office,  or  of  the  books,  papers,  records,  or  property  thereof.  The 
only  agency  resorted  to  or  intended  to  be  resorted  to  was  by  means  of  the  said 
executive  orders  requiring  obedience.  But  the  Secretary  of  the  Department  of 
War  refused  to  obey  these  orders,  and  still  holds  undisturbed  possession  and 
custody  of  that  department,  and  of  the  records,  books,  papers,  and  other  public 
property  therein.  Respondent  further  states  that,  in  execution  of  the  orders  so 
by  this  respondent  given  to  the  said  Thomas,  he,  the  said  Thomas,  proceeded  in 
a  peaceful  manner  to  demand  of  the  said  Stanton  a  surrender  to  him  of  the 
public  property  in  the  said  department,  and  to  vacate  the  possession  of  the 
same,  and  to  allow  him,  the  said  Thomas,  peaceably  to  exercise  the  duties 
^devolved  upon  him  by  authority  of  the  President.  That,  as  this  respondent  has 
been  informed  and  believes,  the  said  Stanton  peremptorily  refused  obedience  to 
the  ordera  so  issued.  Upon  such  refusal  no  force  or  threat  of  force  whs  used  by 
the  said  Thomas,  by  authority  of  the  President  or  otherwise,  to  enforce  obe- 
dience, cither  then  or  at  any  subsequent  time. 

This  respondent  doth  here  except  to  the  sufficiency  of  the  allegations  con- 
tained in  said  fourth  article,  and  states  for  ground  of  exception  that  it  is  not 
stated  that  there  was  any  agreement  between  this  re^s pendent  and  the  sa'd 
Thomas,  or  any  other  person  or  persons,  to  use  intimidation  and  threats,  nor  is 


IHPEACHIfEHT  OF  THS  PSB8ID£KT.  45 

there  any  allegation  as  to  the  nature  of  said  intimidation  and  threats,  or  that 
there  was  any  agreemefit  to  carry  them  into  execution,  or  that  any  step  was 
taken  or  agreed  to  be  taken  to  carrythem  into  execution,  and  that  the  allegation 
in  said  article  that  the  intent  of  said  conspiracy  was  to  use  tntimiiiation  and 
threats  is  wholly  insufficient,  inasmuch  as  it  is  not  alleged  that  the  said  intent 
formed  the  basis  or  become  a  part  of  any  agreement  between  the  said  alleged 
conspirators,  and,  furthermore,  that  there  is  no  allegation  of  any  conspiracy  or 
agreement  to  use  intimidation  or  threats. 

ANSWBR  TO   ARTICLE   V. 

And  for  answer  to  the  said  fifth  article  this  respondent  denies  that  on  the 
said  21st  day  of  February,  1868,  or  at  any  other  time  or  times  in  the  same  year 
before  the  said  2d  day  of  March,  1868,  or  at  any  prior  or  subsequent  time,  at 
Washington  aforesaid,  or  at  any  other  place,  this  respondent  did  unlawfully 
conspire  with  the  said  Thomas,  or  with  any  other  person  or  persons,  to  prevent 
or  hinder  the  execution  of  the  said  act  entitled  "  An  act  regulating  the  tenur^ 
of  certain  civil  offices,"  or  that,  in  pursuance  of  said  alleged  conspiracy,  he  did 
unlawfully  attempt  to  prevent  the  said  Edwin  M.  Stanton  from  holding  said 
office  of  Secretary  for  the  Department,  of  War,  or  that  he  did  thereby  commit, 
or  that  he  was  thereby  guilty  of,  a  high  misdemeanor  in  office.  Kespondent, 
protesting  that  said  Stanton  was  not  then  and  there  i'^ecretary  for  the  Department 
of  War,  begs  leave  to  refer  to  his  answer  given  to  the  fourth  article  and  to  his 
answer  given  to  the  first  article,  as  to  his  intent  and  purpose  in  issuing  the  orders 
for  the  removal  of  Mr.  Stanton  and  the  authority  given  to  the  said  Thomas, 
and  prays  equal  benefit  therefrom  as  if  the  same  were  here  again  repeated  and 
fully  set  forth. 

And  this  respondent  excepts  to  the  sufficiency  of  the  said  fifth  article,  and 
states  his  ground  for  such  exception,  that  it  is  not  alleged  by  what  meant*  or  by 
what  agreement  the  said  alleged  conspiracy  was  formed  or  agreed  to  be  carried 
out,  or  in  what  way  the  same  was  at^mpted  to  be  carried  out,  or  what  were  the 
acts  done  in  pursuance  thereof. 

ANSWER   TO   ARTICLE   VI. 

And  for  answer  to  the  said  sixth  article,  this  respondent  denies  that  on  the 
said  21st  day  of  Februarv,  1868,  at  Washington  aforesaid,  or  at  any  other  time 
or  place,  he  did  unlawfully  conspire  with  the  said  Thomas  by  force  to  seize, 
take,  or  possess,  the  property  of  the  United  States  in  the  Department  of  War, 
contrary  to  the  provisions  of  the  said  acts  referred  to  in  the  said  article,  or  either 
of  them,  or  with  intent  to  violate  either  of  them.  Kespondent,  protenting  that 
said  Stanton  was  not  then  and  there  Secretary  fur  the  Department  of  War,  not 
only  denies  the  said  conspiracy  as  charged,  but  also  denies  any  unlawful  intent 
in  reference  to  the  custody  and  charge  of  the  property  of  the  United  States  in 
the  said  Department  of  War,  and  again  refers  to  his  former  answers  for  a  full 
statement  of  his  intent  and  purpose  in  the  premises. 

ANSWER  TO    ARTICLE  VII. 

And  for  answer  to  the  said  seventh  article,  respondent  denies  that  on  the  said 
2 1st  day  of  February,  1868,  at  Washington  aforesaid,  or  at  any  other  time  and 
place,  he  did  unlawfully  conspire  with  the  said  Thomas  with  intent  unlawfully 
to  seize,  take,  or  possess  the  property  of  the  United  States  in  the  Department 
of  War  with  intent  to  violate  or  disregard  the  said  act  in  the  said  seventh 
article  referred  to,  or  that  he  did  then  and  there  commit  a  high  misdemeanor  in 
office.     Respondent,  protesting  that  the  said  Stanton  was  not  then  and  there 


46  IMPEACHMENT   OF  THE   PRESIDENT. 

Secretary  for  the  Department  of  War,  again  refers  to  his  former  answers,  in  so 
far  as  they  are  applicable,  to  sbow  the  intent  with  which  he  proceeded  in  the 
premises,  and  prays  eqnal  benefit  therefrom,  as  if  the  same  were  here  agiin 
fully  repeated.  Respondent  further  takes  exception  to  the  sufficiency  of  the 
allegations  of  this  article  as  to  the  conspiracy  alleged  upon  the  same  grounds 
as  stated  in  the  exception  set  forth  in  his  answer  to  said  article  fourth. 

AN8WBR   TO   ARTICLE   VIII. 

And  for  answer  to  the  said  eighth  article  this  respondent  denies  that  on  the 
2l8t  day  of  February,  1868,  at  Washington  aforesaid,  or  at  any  other  time  and 
place,  h^  did  issue  and  deliver  to  the  said  Thomas  the  said  letter  of  authority 
set  forth  in  the  said  eighth  article,  with  the  intent  unlawfully  to  control  the  dis- 
bursements of  the  money  appropriated  for  the  military  service  and  for  the  Depart- 
ment of  War.  This  respondent,  protesting  that  there  was  a  vacancy  in  the 
office  of  Secretary  for  the  Department  of  War,  admits  that  he  did  issue  the 
tsiA  letter  of  authority,  and  he  denies  that  the  same  was  with  any  unlawful 
intent  whatever,  either  to  violate  the  Constitution  of  the  United  States  or  any 
act  of  Congress.  On  the  contrary,  this  respondent  again  affirms  that  his  sole 
intent  was  to  vindicate  his  authority  as  President  of  the  United  States,  and  by 
peaceful  means  to  bring  the  question  of  the  right  of  the  said  Stanton  to  continue 
to  hold  the  said  office  of  Secretary  of  War  to  a  final  decision  before  the  Supreme 
Court  of  the  United  States,  as  has  been  hereinbefore  set  forth ;  and  he  prays 
the  same  benefit  from  his  answer  in  the  premises  as  if  the  same  were  here  again 
repeated  at  length. 

ANSWER   TO   ARTICLE   IX. 

And  for  answer  to  the  said  ninth  article  the  respondent  states  that  on  the  said 
22d  day  of  February,  1868,  the  following  note  was  addressed  to  the  said  Emory 
by  the  private  secretary  of  respondent : 

ExECunvR  Mansiov, 
Washington,  D,  C,  February  22,  1868. 

General  :  The  President  directs  me  to  say  that  he  will  be  pleased  to  have  you  call  upon 
him  as  early  as  practicable. 

Respectfully  and  truly  youra, 

WILLIAM  G.  MOORE, 

United  States  Army, 

General  Emory  called  at  the  Executive  Mansion  according  to  this  request. 
The  object  of  respondent  was  to  be  advised  by  General  Emory,  as  commander 
of  the  department  of  Washington,  what  changes  had  been  made  in  the  military 
affairs  of  the  department.  Respondent  had  been  informed  that  various  changes 
had  been  made,  which  in  nowise  had  been  brought  to  his  notice  or  reported  to 
him  from  the  Department  of  War,  or  from  any  other  quarter,  and  desired  to 
ascertain  the  facts.  After  the  said  Emory  had  explained  in  detail  the  changes 
which  had  taken  place,  said  Emory  called  the  attention  of  respondent  to  a 
general  order  which  he  deferred  to  and  which  this  respondent  then  sent  for,  when 
it  was  produced.     It  is  as  follows  : 

[General  Orders  No.  17.] 

War  Department,  Adjutant  Genbral*s  Office, 

Hashington^  March  14,  1867. 

The  rollowing  acts  of  Congress  are  published  for  the  information  and  government  of  all 

concerned : 

•  *  ••  •  •  *  •  • 


; 
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n— PUBUC— No.  85. 

AN  ACT  makini^  appropriatioiiff  for  the  sapport  of  the  army  for  the  year  ending  Jane  30, 1868, 

and  for  other  purposes. 

•  •  •  •  •  • 

Sec.  2.  And  be  it  further  enacted.  That  the  headquarters  of  the  General  of  the  army  of  the 
United  States  shall  be  at  the  city  of  Washinj^o,  and  all  orders  and  instructions  relatinfi^  to 
luilitary  oLwrations  issued  by  the  President  or  Secretary  of  War  shall  be  issued  through  the 
General  or  the  armyt  and  in  case  of  his  inability,  through  the  next  in  rank.  The  General  of 
the  army  shall  not  be  removed,  suspended,  or  relieved  from  command  or  assigned  to  duty 
elsewhere  than  at  said  headquarters,  except  at  his  own  request,  without  the  previous 
approval  of  the  Seuhte ;  and  any  orders  or  instructions  relating  to  military  operations  issued 
contrary  to  the  requirements  of  this  section  shall  be  null  and  void  ;  and  any  officer  who  shall 
issue  orders  or  instructions  contrary  to  the  provisions  of  this  section  shall  be  deemed  guilty 
oLa  misdemeanor  in  office;  and  any  officer  of  the  army  who  shall  transmit,  convey,  or  obey 
My  oiners  or  instructions  so  issued  contrary  to  the  provisions  of  this  section,  knowing  that, 
auch  orders  were  so  issued,  shall  be  liable  to  imprisonment  for  not  lees  than  two  nor  more 
tlfan  twenty  years,  upon  conviction  thereof  in  any  court  of  competent  jurisdlelion. 

Approved  March  2,  1867. 

#  #  •  *  •  « 

By  order  of  the  Secretary  of  War : 


Official: 


B.  D.  TOWNSEND. 

Aeeietant  Adjutant  General, 


Aesistant  Adjutant  General, 


General  Emory  not  only  called  the  attention  of  respondent  to  this  order,  but 
to  the  fact  that  it  was  in  conformity  with  a  section  contained  in  an  appropriation 
act  passed  by  Congress.  Respondent,  after  reading  the  order,  observed :  **  This 
is  not  in  accordance  with  the  Constitution  uf  the  United  States,  which  makes 
me  commander-in-chief  of  the  army  and  navy,  or  with  the  language  of  the  com- 
mission which  you  hold."  General  Emory  then  stated  that  this  order  had  met 
respondent's  approval.  Respondent  then  said  in  reply,  in  substance,  ''Am  1  to 
understand  that  the  President  of  the  United  States  cannot  give  an  order  but 
through  the  General-in-chief,  or  General  Grant  V*  General  Emory  again  reit- 
erated the  statement  that  it  had  met  respondent's  approval,  and  that  it  was  the 
opinion  of  some  of  the  leading  lawyers  of  the  country  that  this  order  was  con- 
stitutional. With  some  further  consideration,  respondent  then  inquired  the 
names  of  the  lawyers  who  had  given  the  opinion,  and  he  mentioned  the  names 
of  two.  Respondent  then  said  that  the  object  of  the  law  was  very  evident, 
referring  to  the  clause  in  the  appropriation  act  upon  which  the  order  purported* 
to  be  based.  This,  according  to  respondent's  recollection,  was  the  substance  of 
the  conversation  had  with  General  Emory. 

Respondent  denies  that  any  allegations  in  the  said  article  of  any  instructions 
or  declarations  given  to  the  said  Emory,  then  or  at  any  other  time,  contrary  to  or 
in  addition  to  what  is  hereinbefore  set  forth,  are  true.  Respondent  denies  that, 
in  said  conversation  with  said  Emory,  he  had  any  other  intent  than  to  express 
the  opinions  then  given  to  the  said  Emory ;  nor  did  he  then,  or  at  any  time, 
request  or  order' the  said  Emory  to  disobey  any  law  or  any  order  issued  in  con- 
formity with  any  law,  or  intend  to  offer  any  inducement  to  the  said  Emory  to 
violate  any  law.  What  this  respondent  then  said  to  General  Emory  was  simply 
the  expression  of  an  opinion  which  he  then  fully  believed  to  be  sound,  and 
which  he  yet  believes  to  be  ho— and  that  is,  that  by  the  express  provisions  of 
the  Constitution,  this  respondent,  as  President,  is  made  the  commander-in-chief 
of  the  armies  of  the  United  States,  and  as  such  he  is  to  be  respected  ;  and  that 
his  orders,  whether  issued  through  the  War  Department  of  through  theGeneral- 
in  chief,  or  by  any  other  channel  of  communication,  are  entitled  to  respect  and 
obedience;  and  that  such  constitutional  power  cannot  be  taken  from  him  by 
virtue  of  any  act  of  Congress.    Respondent  doth  therefore  deny  that  by  the 
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expression  of  such  opinion  he  did  commit  or  was  guilty  of  a  high  misdemeanor 
in  oflGice.  And  this  respondent  doth  further  say  that  the  said  article  nine  lays 
uo  foundation  whatever  for  the  conclusion  stated  in  the  said  article,  that  the 
respondent,  by  reason  of  the  allegations  therein  contained,  was  guilty  of  a  high 
misdemeanor  in  office. 

In  reference  to  the  statement  made  by  General  Emory  that  this  respondent 
had  approved  of  said  act  of  Congress  containing  the  section  referred  to,  the 
respondent  admits  that  his  formal  approval  was  given  to  said  act,  but  accompanied 
the  same  by  the  following  message,  addressed  and  sent  with  the  act  to  the 
House  of  Representatives,  in  whidi  house  the  said  act  originated,  and  from 
which  it  came  to  respondent : 

To  the  House  of  Representatives : 

The  act  entitled  **An  act  making  appropriations  foi*  the  support'  of  the  army  for  the  year 
ending  June  'M),  1808,  and  for  other  purposes,"  contains  provisioDS  to  which  I  niu»t  call 
littention.  These  provisions  are  containedT iu  the  Sd  section,  which,  in  certain  cases,  virtually 
deprives  the  President  of  his  constitutioual  functions  as  cenimander-in-chief  of  the  army, 
aud  in  the  sixth  section,  which  denies  to  ten  States  of  the  Union  their  constitutional  ri^htto 
protect  tlioniselves,  in  any  emergency,  by  means  of  their  own  militia.  These  provisions  are 
out  of  place  in  an  appropriation  act,  but  1  am  compelled  to  defeat  these  necessary  appropria- 
tions' if  I  withhold  my  signature  from  the  act.  Pressed  by  these  considerations,  I  ^1  <^on- 
Btrained  to  return  the  bill  with  my  signature,  but  to  accompany  it  with  my  earnest  protest 
against  the  sections  which  I  have  indicated. 

Washington,  D.  C,  March  2,  1867. 

Respondent,  therefore,  did  no  more  than  to  express  to  said  Emory  the  same 
opinion  which  he  had  expressed  to  the  House  of  Representatives. 

AN8WBR  TO  ARTICLB  X. 

And  in  answer  to  the  tenth  article  and  specifications  thereof  the  respondent 
says  that  on  the  14th  and  15th  days  of  August,  in  the  year  1866,  a  political 
convention  of  delegates  from  all  or  most  of  the  States  and  Territories  of  the 
Union  was  held  in  the  city  of  Philadelphia,  under  the  name  and  style  uf  the 
National  Union  Convention,  for  the  purpose  of  maintaining  and  advancing  cer- 
tain political  views  and  opinions  before  the  people  of  the  United  States,  and  for 
their  support  and  adoption  in  the  exercise  of  the  constitutional  snffrage,  in  the 
elections  of  representatives  and  delegates  in  Congress,  which  were  soon  to  occur 
in  many  of  the  States  and  Territories  of  the  Union ;  which  said  convention,  in 
the  course  of  its  proceedings,  and  in  furtherance  of  the  objects  of  the  same, 
adopted  a  '*  declaration  of  principles"  and  "  an  address  to  the  people  of  the 
United  States,"  and  appointed  a  committee  of  two  of  its  members  from  each 
State  and  of  one  from  each  Territory  and  one  from  the  District  of  Columbia  to 
wait  upon  the  President  of  the  United  States  and  present  to  him  a  copy  of  the 
proceedings  of  the  convention ;  that  on  the  18th  day  of  said  month  of  August 
this  committee  waited  upon  the  President  of  the  United  States  at  the  Executive 
Mansion,  and  was  received  by  )iim  in  one  of  the  rooms  thereof,  and  by  their 
chairman,  Hon.  Re verdy  Johnson,  then  and  now  a  senator  of  the  United  States, 
acting  and  speaking  in  their  behalf,  presented  a  copy  of  the  proceedings  of  the 
convention,  and  addressed  the  President  of  tbe  United  States  in  a  speech,  of 
which  a  copy  (according  to  a  published  report  of  the  same,  and,  as  the  respondent 
believes,  substantially  a  correct  report)  is  hereto  annexed  as  a' part  of  this  answer, 
and  marked  Exhibit  C. 

That  thereupon,  and  in  reply  to  the  address  of  said  committee  by  their  chair- 
man, this  respondent  addressed  the  said  committee  so  waiting  upon  him  in  one 
of  the  rooms  of  the  Executive  Mansion ;  and  this  respondent  believes  that  this 
his  address  to  said  committee  is  the  occasion  referred  to  in  the  first  specification 
of  the  tenth  article  ;  but  this  respondent  does  not  admit  that  the  passages  therein 
set  forth,  as  if  extracts  from  a  speech  or  address  of  this  respondent  upon  said 
occasion,  correctly  or  justly  present  his  speech  or  address  upon  said  occasion, 
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huU  on  the  contrary,  this  respondent  demands  and  insists  that  if  this  honorable 
coart  shall  deem  the  said  article  and  the  said  specification  thereof  to  contain 
allegation  of  matter  cognisable  by  this  honorable  court  as  a  high  misdemeanor 
in  office,  within  the  intent  and  meaning  of  the  Constitntion  of  the  United  States, 
and  shall  receive  or  allow  proof  in  support  of  the  same,  that  proof  shall  be 
required  to  be  made  of  the  actual  speech  and  address  of  this  respondent  on  said 
ooeasion,  which  this  respondent  denies  that  said  article  and  specification  contain 
or  correctly  or  jnstly  represent 

And  this  respondent,  further  answering  the  tenth  article  and  the  specifications 
thereof,  says  that  at  Cleveland,  in  the  State  of  Ohio,  and  on  the  3d  day  of 
September,  in  the  year  1866,  he  was  attended  by  a  large  assemblage  of  his 
fellow-citisens,  and  in  deference  and  obedience  to  their  call  and  demand  he 
addressed  them  upon  matters  of  public  and  political  coneideratiou ;  and  this 
respondent  believes  that  said  occasion  and  address  are  referred  to  in  the 
second  specification  of  the  tenth  article ;  but  this  respondent  does  not  admit  that 
the  passages  therein  set  forth,  as  if  extracts  from  a  speech  of  this  respondent  on 
said  oceasfon,  correctly  or  justly  present  his  speech  or  address  upon  said  occa- 
sion ;  but,  on  the  contrary,  this  respondent  aemands  and  insists  that  if  this 
honorable  court  shall  deem  the  said  article  and  the  second  specification  thereof 
to  contain  allegation  of  matter  cognisable  by  this  honorable  court  as  a  high  mis- 
demeanor in  office,  within  the  intent  an  meaning  of  the  Constitution  of  the 
United  States,  and  shall  receive  or  allow  proof  in  support  of  th^  same,  that  proof 
shall  be  required  to  be  made  of  the  actual  speech  and  address  of  this  respondent 
on  said  occasion,  which  this  respondent  denies  that  said  article  and  specification 
contain  or  correctly  or  justly  represent. 

And  this  respondent,  further  answering  the  tenth  article  and  the  specifications 
thereof,  says  that  at  St.  Louis,  in  the  State  of  Missouri,  and  on  the  8th  day  of 
September,  in  the  year  1866,  he  was  attended  by  a  numerous  assemblage  of  his 
feUow-citiEens,  and  in  deference  and  obedience  to  their  call  and  demand  he 
addressed  them  upon  matters  of  public  and  political  consideration ;  and  this 
respondent  belie\^  that  said  occasion  and  address  are  referred  to  in  the  third 
specification  of  the  tenth  article ;  but  this  respondent  does  not  admit  that  the 
passages  therein  set  forth,  as  if  extracts  from  a  speech  of  this  respondent  on  said 
occasion,  correctly  or  justly  present  his  speech  or  address  upon  said  occasion  ; 
but,  on  the  contrary,  this  respondent  demands  and  insists  that  if  this  honorable 
court  shall  deem  the  said  article  and  the  said  third  specification  thereof  to  contain 
allegation  of  matter  cognizable  by  this  honorable  court  as  a  high  misdemeanor 
in  office,  within  the  intent  and  meaning  of  the  Constitution  of  the  United  States, 
and  shall  receive  or  allow  proof  in  support  of  the  same,  that  proof  shall  be 
required  to  be  made  of  the  actual  speech  and  address  of  this  respondent  on  said 
occasion,  which  this  respondent  denies  that  the  said  article  and  specification  con- 
tain or  correctly  or  jusuy  represent 

And  this  respondent,  further  answering  the  tenth  article,  protesting  that  he 
has  not  been  unmindful  of  the  high  duties  of  his  office,  or  of  the  harmony  or 
courtesies  which  ought  to  exist  and  be  maintained  between  the  executive  and 
legislative  branches  of  the  government  of  the  United  States,  denies  that  ho  has 
ever  intended  or  designed  to  set  aside  the  rightfbl  authority  or  powers  of  Con- 
gress, or  attempted  to  bring  into  disgrace,  ridicule,  hatred,  contempt,  or  reproach 
the  Congress  of  the  United  States  or  either  branch  thereof,  or  to  impair  or 
destroy  the  re^uii  or  respect  of  all  or  any  of  the  good  people  of  the  United 
States  for  the  Uongress  or  the  rightful  legislative  power  thereof,  or  to  excite  the 
odium  or  resentment  of  all  or  any  of  the  good  people  of  the  United  States  against 
Congress  and  the  laws  by  it  duly  and  constitutionally  enacted.  This  respond- 
ent nirther  says,  that  at  all  times  he  has,  in  his  official  acts  as  President,  recog- 
nized the  authority  of  the  several  Congresses  of  the  United  States  as  constituted 
4  I  P 
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and  organized  duiiug  hie  adminiBtratioa  of  the  office  of  President  of  the  United 
States. 

And  this  respondent,  further  answering,  says  that  he  has  from  time  to  time, 
under  his  constitutional  right  and  duty  as  President  of  the  United  States,  com- 
municated to  Goneress  Iiis  views  and  opinions  in  regard  to  such  acts  or  resolu- 
tions thereof  as,  being  submitted  to  him  as  President  of  the  United  States  in 
pursuance  of  the  Constitution,  seemed  to  this  respondent  to  require  such  com- 
munications ;  and  he  has  from  time  to  time,  in  the  exercise  of  that  freedom  of 
speech  which  belongs  to  him  as  a  citizen  of  the  United  States,  and,  in  his  political 
relations  as  President  of  the  United  States  to  the  people  of  tlie  United  States,  is 
upon  fit  occasions  a  duty  of  the  highest  obligation,  expressed  to  his  fellow-citizens 
his  views  and  opinions  respecting  the  measures  and  proceedings  of  Congress ;  and 
that  in  such  adaresses  to  his  fellow-citizens  and  in  such  his  communications  to 
Congress  he  has  expressed  his  views,  opinions,  and  judgment  of  and  concerning 
the  actual  constitution  of  the  two  houses  of  Congress  without  representation 
therein  of  certain  States  of  the  Union,  and  of .  the  effect  that  in  wisdom  and 
justice,  in  the  opinion  and  judgment  of  this  respondent,  Congress,  in  its  legisla- 
tion and  proceedings,  should  give  to  this  political  circumstance ;  and  whatsoever 
he  has  thus  communicated  to  Congress  or  addressed  to  his  feilow-citizens  or  any 
assemblage  thereof,  this  respondent  says  was  and  is  within  and  according  to  his 
right  and  privilege  as  an  American  citizen  and  his  right  and  duty  as  President 
of  the  United  States. 

And  this  respondent,  not  waiving  or  at  all  disparaging  his  right  of  freedom  of 
opinion  and  of  freedom  of  speech,  as  hereinbefore  or  hereinafter  more  particularly 
set  forth,  but  claiming  and  insisting  upon  the  same,  further  answering  the  said 
tenth  article,  says  that  the  views  and  opinions  expressed  by  this  respondent  in 
his  said  addresses  to  the  assemblages  of  his  fellow-citizens,  as  in  said  article  or 
in  this  answer  thereto  mentioned,  are  not  and  were  not  intended  to  be  other  or 
difiEerent  from  those  expressed  by  him  in  his  communications  to  Congress — ^that 
the  eleven  States  lately  in  insurrection  never  had  ceased  to  be  States  of  the  Union, 
and  that  they  were  then  entitled  to  representation  in  Conc^ess  by  loyal  repre- 
sentatives and  senators  as  fully  as  the  other  States  of  the  tfnion,  and  that,  con- 
sequently, the  Congress,  as  then  constituted,  was  not,  in  fact,  a  Congress  of  all 
the  States,  but  a  Congress  of  only  a  part  of  the  States.  This  respondent, 
always  protesting  against  the  unauthorized  exclusion  therefrom  of  the  said  eleven 
States,  nevertheless  gave  his  assent  to  all  laws  passed  by  said  Congress  which 
did  not,  in  his  opinion  and  judgment,  violate  the  Constitution,  exercising  his 
constitutional  authority  of  returning  bills  to  said  Congress  with  his  objections 
when  they  appeared  to  him  to  be  unconstitutional  or  inexpedient. 

And,  further,  this  respondent  has  also  expressed  the  opinion,  both  in  his  com- 
munications to  Congress  and  in  his  addresses  to  the  people,  that  the  policy 
adopted  by  Congress  in  reference  to  the  States  lately  m  insurrection  did  not 
tend  to  peace,  harmony,  and  union,  but,  on  the  contrary,  did  tend  to  disunion 
and  the  permanent  disruption  of  the  States;  and  that  in  following  its  said 
policy,  laws  had  been  passed  by  Congress  in  violation  of  the  fundamental  prin- 
ciples of  the  government,  and  which  tended  to  consolidation  and  despotism ; 
and,  such  being  his  deliberate  opinions,  he  would  have  felt  himself  unmindful 
of  the  high  duties  of  his  office  if  he  had  failed  to  express  thom  in  his  communi- 
cations to  Congress,  or  in  his  addresses  to  the  people  when  called  upon  by  them 
to  express  his  opinions  on  matters  of  public  and  political  consideration. 

And  tliis  respondent,  further  answering  the  tenth  article,  says  that  he  has 
always  claimed  and  insisted,  and  now  claims  and  insists,  that  both  in  his  per- 
sonal and  private  capacity  of  a  citizen  of  the  United  States,  and  in  the  political 
relations  of  the  President  of  the  United  States  to  the  people  of  the  United 
States,  whose  servantr  under  the  duties  and  responsibilities  of  the  Constitution 
of  the  United  States,  the  President  of  the  United  States  is,  and  should  always 
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remain,  this  respondent  had  and  has  the  fall  right,  and  in  his  office  of  President 
of  the  United  States  is  held  to  the  high  duty  of  forming,  and,  on  fit  occasions, 
expressing,  opinions  of  and  concerning  the  legishition  of  Oongrcss,  proposed  or 
completed,  in  respect  of  its  wisdom,  expediency,  justice,  worthiness,  ohjects, 
purposes,  and  public  and  political  motives  and  tendencies ;  and  within  and  as  a 
part  of  such  right  and  duty  to  form,  and  on  fit  occasions  to  expresH,  opinions 
of  and  concerning  the  public  character  and  conduct,  yiews,  purposes,  objects, 
motives,  and  tendencies  of  all  men  engaged  in  the  public  service,  as  well  in 
Goneress  as  otherwise,  and  under  no  other  rules  or  limits  upon  this  right  of 
freedom  of  opinion  and  of  freedom  of  speech,  or  of  responsibility  and  amena- 
bility for  the  actual  exercise  of  such  freedom  of  opinion  and  freedom  of  speech, 
than  attend  upon  such  rights  and  their  exercise  on  the  part  of  all  other  citizens 
of  the  United  States,  and  on  the  part  of  all  their  public  servants. 

And  this  respondent,  further  answering  said  tenth  article,  says  that  the  sev- 
eral occasions  on  which,  as  is  alleged  in  the  several  specifications  of  said  article, 
this  respondent  addressed  his  fellow -citizens  on  subjects  of  public  and  political 
consideration,  were  not.  nor  was  any  one  of  them,  sought  or  planned  by  this 
respondent ;  but,  on  the  contrary,  each  of  said  occasions  arose  upon  the  exer- 
cise of  a  lawfiil  and  accustomed  right  of  the  people  of  the  United  States  to 
call  upon  their  public  servants  and  express  to  them  their  opinions,  wishes,  and 
feelings  upon  matters  of  public  and  political  consideration,  and  to  invite  from 
such,  their  public  servants,  an  expression  of  their  opinions,  views,  and  feelings 
on  matters  of  public  and  political  consideration ;  and  this  respondent  claims  and 
insists  before  this  honorable  court,  and  before  all  the  people  of  the  United 
States,  that  of  or  concerning  this  his  right  of  freedom  c^  opinion  and  of  free- 
dom of  speech,  and  this  his  exercise  of  such  rights  on  all  matters  of  public  and 
political  consideration,  and  in  respect  of  all  public  servants  or  persons  whatso- 
ever engaged  in  or  connected  therewith,  this  respondent,  as  a  citizen  or  as  Presi- 
dent of  the  United  States,  is  not  subject  to  question,  inquisition,  impeachment, 
or  inculpation  in  any  form  or  manner  whatsoever. 

And  this  respondent  says  that  neither  the  said  tenth  article  nor  any  specifica- 
tion thereof,  nor  any  allegation  therein  contained,  touches  or  relates  to  any  offi-  "^ 
cial  act  or  doing  of  this  respondent  in  the  office  of  President  of  the  United 
States  or  in  the  discharge  of  any  of  its  constitutional  or  legal  duties  or  responsi- 
bilities ;  but  said  article  and  the  specifications  and  allegations  thereof,  wholly 
and  in  every  part  thereof,  question  only  the  discretion  or  propriety  of  freedom 
of  opinion  or  freedom  of  speech  as  exercised  by  this  respondent  as  a  citizen  of 
the  United  States  in  his  personal  right  and  capacity,  and  without  allegation  or 
imputation  against  this  respondent  of  the  violation  of  any  law  of  the  United 
Stales  touching  or  relating  to  freedon  of  speech  or  its  exercise  by  the  citizens 
of  the  United  States  or  by  this  respondent  as  one  of  the  said  citizens  or  other- 
wise ;  and  he  denies  that,  by  reason  of  any  matter  in  said  article  or  its  specifi- 
cations alleged,  he  has  said  or  done  anyihing  indecent  or  unbecoming  in  the 
Cbicf  Magistrate  of  the  United  States,  or  that  he  has  brought  the  high  office  of 
the  President  of  the  United  States  into  contempt,  ridicule,  or  disgrace,  or  that 
he  has  committed  or  has  been  guilty  of  a-  high  misdemeanor  in  office. 

ANSWER  TO  A-RTICLE  XI. 

And  in  answer  to  the  eleventh  article,  this  respondent  denies  that  on  the  18th 
day  of  August,  in  the  year  1866,  at  the  city  of  Washington,  in  the  District  of 
Columbia,  he  did,  by  public  speech  or  otherwise,  declare  or  affirm,  in  substance 
or  at  all,  that  the  thirty-ninth  Congress  of  the  United  States  was  not  a  Con- 
gress of  the  United  States  authorized  by  the  Constitution  to  exercise  legisla- 
tive power  under  the  same,  or  that  he  did  then  and  there  declare  or  affirm  that 
the  said  thirty-ninth  Congress  was  a  Congress  of  only  part  of  the  States  in  any 
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sense  or  meaning  other  than  that  ten  States  of  the  Union  were  denied  repre- 
sentation thennn ;  or  that  he  made  any  or  either  of  the  declarations  or  affirma- 
tions in  this  hehalf,  in  the  said  article  alleged,  as  denying  or  iuteudiug  to  deny 
that  the  legislation  of  said  thirty-ninth  Congress  was  viuid  or  obligatory  npon 
this  respondent,  except  so  far  as  this  respondent  saw  fit  to  approve  the  same  ; 
and  as  to  the  allegation  in  said  article,  that  he  did  thereby  intend  or  mean  to 
be  nndemtood  that  the  said  Congress  had  not  power  to  propose  amendments  to 
the  Constitution,  this  respondent  says  that  in  said  address  he  said  nothing  in 
reference  to  the  subject  of  amendments  of  the  Constitution,  nor  was  the  ques- 
tion of  the  competency  of  the  said  Congress  to  propose  such  amendments, 
without  the  participation  of  said  excluded  States,  at  the  time  of  said  address, 
in  any  way  mentioned  or  considered  or  referred  to  by  this  respondent,  nor  in 
what  he  did  say  had  he  any  intent  regarding  the  same,  and  he  denies  the  alle- 
gation BO  made  to  the  contranr  thereof.  But  this  respondent,  in  further  answer 
to,  and  in  respect  of,  the  said  allegations  of  the  said  eleventli  article  hereinbe- 
fore traversed  and  denied,  claims  and  insists  upon  his  personal  and  official 
right  of  freedom  of  opinion  and  freedom  of  speech,  and  his  duty  in  his  political 
relations  as  President  of  the  United  States  to  the  people  of  the  United  States 
in  the  exercise  of  such  freedom  of  opinion  and  freedon  of  speech,  in  the  same 
manner,  form,  and  effect  as  he  has  in  this  behalf  stated  the  same  in  his  answer 
to  the  said  tenth  article,  and  with  the  same  effect  as  if  he  here  repeated  the 
same ;  and  he  further  claims  and  insists,  as  in  said  answer  to  said  tenth  article 
he  has  claimed  and  insisted,  that  he  is  not  subject  to  question,  inquisition, 
impeachment,  or  inculpation,  in  any  form  or  manner,  of  or  concerning  such 
rights  of  freedom  of  opinion  or  freedom  speech  or  his  said  alleged  exercise 
thereof. 

And  this  respondent  further  denies  that  on  the  Slst  day  of  February,  in  the 
year  1868,  or  at  any  other  time,  at  the  city  of  Washington,  in  the  District  of 
Columbia,  in  pursuance  of  any  such  declaration  as  is  in  that  behalf  in  said 
eleventh  article  alleged,  or  otherwise,  he  did  unlawfully,  and  in  disregard  of 
the  requirement  of  the  Constitution  that  he  should  take  care  that  the  laws  should 
be  faithfully  executed,  attempt  to  prevent  the  execution  of  an  act  entitled  "  An 
act  regulating  the  tenure  of  certain  civil  offices,"  passed  March  2,  1867,  by 
nnlawfully  devising  or  contriving,  or  attempting  to  devise  or  contrive,  means  by 
which  he  should  prevent  Edwin  M.  Stanton  from  forthwith  resuming  the  func- 
tions of  Secretary  for  the  Department  of  War;  or  by  lawfully  devising  or 
contriving,  or  attempting  to  devise  or  contrive,  means  to  prevent  the  execution 
of  an  act  entitled  "  An  act  making  appropriations  for  the  support  of  the  army 
for  the  fiscal  year  ending  June  30,  1868,  and  for  other  purposes,"  approved 
March  2,  1867,  or  to  prevent  the  execution  of  an  act  entitled  **  An  act  to  pro- 
vide for  the  more  efficient  government  of  the  rebel  States,"  passed  March  2, 
1867. 

And  this  respondent,  frirther  answering  the  said  eleventh  article,  says  that  he 
has.  in  hie  answer  to  the  first  article,  set  forth  in  detail  the  acts,  steps,  and  pro- 
ceedings done  and  taken  by  this  respondent  to  and  toward  or  in  the  matter  of 
the  su8j)ension  or  removal  of  the  said  Edwin  M.  Stanton  in  or  from  the  office  of 
Secretary  for  the  Department  of  War,  with  the  times,  modes,  circumstances, 
intents,  views,  purposes,  and  opinions  of  official  obligation  and  duty  under  and 
with  which  such  acts,  steps,  and  proceedings  were  done  and  taken ;  and  he 
makes  answer  to  this  eleventh  article  of  the  matters  in  his  answer  to  the  first 
article,  pertaining  to  the  suspension  or  removal  of  said  Edwin  M.  Stanton,  to 
the  same  intent  and  effect  as  if  they  were  here  repeated  and  wt  forth. 

And  this  deponent,  further  answering  the  Raid  eleventh  article,  denies  that 
by  means  or  reason  of  anything  in  said  article  alleged,  this  respondent,  ns  Pres- 
ident of  the  United  States,  did,  on  the  21st  day  of  February,  1868,  or  at  any 
other  day  or  time,  commit,  or  that  he  was  guilty  of,  a  high  misdemeanor  in  office. 
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And  this  respondent,  further  answering  the  said  eleventh  article,  says  that  the 
same  and  the  matters  therein  contained  do  not  charge  or  allege  the  commission 
of  any  act  whatever  by  this  respondent,  in  his  office  of  Presioent  of  the  United 
States,  nor  the  omission  by  this  respondent  of  any  act  of  official  obligation  ur 
dnty  in  his  office  of  President  of  the  United  States ;  nor  does  the  said  article 
nor  the  UMtters  therein  contained  name,  designate,  describe,  or  define  any  act  or  . 
mode  or  form  of  attempt,  device,  contrivance,  or  means,  or  of  attempt  at  device,  ~j^ 
contrivance  or  means,  whereby  this  respondent  can  know  or  understand  what 
act  or  mode  or  form  of  attempt,  device,  contrivance  or  means,  or  of  attempt  at 
device,  contrivance  or  means,  are  imputed  to  or  charged  against  this  respondent, 
in  his  office  of  President  of  the  United  States,  or  intended  so  to  be,  whereby 
this  respondent  can  more  fully  or  definitely  make  answer  unto  the  said  article 
than  he  hereby  does. 

^nd  this  respondent^  in  submitting  to  this  honorable  court  this  his  answer  to 
the  articles  of  impeachment  exhibited  against  him,  respectfully  reserves  leave 
to  amend  and  add  to  the  same  from  time  to  time,  as  may  become  necessary  or 
proper,  and  when  and  as  such  necessity  and  propriety  shall  appear. 

ANDBEW  JOHNSON. 

Hbnby  Stanbbry, 

B.  B.  Curtis, 

Thomas  A.  B.  Nblson, 

William  M.  Evarts, 

W.  S.  6rob8bb«*k, 

OfCawtsel. 


Exhibit  A. 
Mettage,  March  2»  1867. 

To  the  Senate  of  the  United  Statee  : 

I  have  carefully  examined  the  bill  to  regulate  the  tenure  of  certain  civil 
offices.  The  material  portion  of  the  bill  is  contained  in  the  first  section,  and  is 
of  the  effect  following,  namely  : 

That  every  pezion  holding  any  civil  office  to  which  be  has  been  appointed  by  and  with  the 
advice  and  consent  of  the  Senate,  and  every  person  who  shall  hereafter  be  appointed  to  any 
8Qch  office,  and  shall  become  duly  qaalified  to  act  therein,  is  and  shall  be  entitled  to  hold 
such  office  until  a  successor  shall  have  been  appointed  bv  the  President,  with  the  advice  and 
consent  of  the  Senate,  and  duly  qualified ;  ana  that  the  Secretaries  of  State,  of  the  Treasury, 
of  War,  of  the  Navy,  and  of  the  Interior,  the  Postmaster  General,  and  the  Attorney  General, 
shall  hold  their  offices  respectively  for  and  during  the  term  of  the  President  by  whom  they 
may  have  been  appointed,  and  for  one  month  thereafter,  subject  to  removal  by  and  with  the 
advice  and  consent  of  the  Senate. 

These  provisions  are  qualified  by  a  reservation  in  the  fourth  section,  '*  that 
nothing  contained  in  the  bill  shall  be  construed  to  extend  the  term  of  any  office 
the  duration  of  which  is  limited  by  law."  In  effect  the  bill  provides  that  the 
President  shall  not  remove  from  their  places  any  of  the  civil  officers  whose  terms 
of  service  are  not  limited  by  law  without  the  advice  and  consent  of  the  Senatie 
of  the  United  States.  The  bill,  in  this  respect,  conflicts,  in  my  judgment,  with 
the  Constitution  of  the  United  States.  The  question,  as  Congress  is  well  aware, 
is  by  no  means  a  new  one.  That  the  power  of  removal  is  constitutionally  vested 
in  the  President  of  the  United  States  is  a  principle  which  has  been  not  more 
distinctly  declared  by  judicial  authority  and  judicial  commentators  than  it  has 
been  uniformly  practiced  upon  by  th^  legislative  and  executive  departments  of 
the  government.  The  qaestion  arose  in  the  House  of  Representatives  so  early 
as  the  16th  day  of  June,  1789,  on  the  bill  for  establishing  an  executive  deport- 
ment, denominated  '*  The  Department  of  Foreign  Affairs."    The  first  clause  of 
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tbe  bill,  aft«r  recapitulating  the  fanctions  of  that  officer,  and  defining  his  duties, 
had  these  words  :  *'  To  be  removable  from  office  bj  the  President  of  the  United 
States."  It  was  moved  to  strike  ont  these  words,  and  the  motion  was  sustained 
with  great  ability  and  vigor.  It  was  insisted  that  the  President  could  not  con- 
stitutionally exercise  the  power  of  removal  exclusive  of  the  Senate ;  that  the 
Federalist  so  interpreted  the  Constitution  when  arguing  for  its  adoption  by  the 
several  States  ;  that  the  Constitution  had  nowhere  given  the  President  power  of 
removal,  either  expressly  or  bv  strong  implication ;  but,  on  the  contrary,  had 
distinctly  provided  for  removals  from  office  by  impeachment  only.  A  construc- 
tion which  denied  the  power  of -removal  by  the  President  was  further  maintained 
by  arguments  drawn  from  the  •danger  of  the  abuse  of  the  power ;  from  the  sup- 
posed tendency  of  an  exposure  of  pubHc  officers  to  capricious  removal,  to  impair 
.  the  efficiency  of  the  civil  service  ;  from  the  alleged  injustice  and  hardship  of 
displacing  incumbents,  dependent  upon  their  official  stations,  without  sufficient 
consideration ;  from  a  supposed  want  of  responsibility  on  the  part  of  the  Presi- 
dent, and  from  an  imagined  defect  of  guarantees  against  a  vicious  President,  who 
might  incline  to  abuse  the  power. 

On  the  other  hand,  on  exclusive  power  of  removal  by  the  President  was 
defended  as  a  true  exposition  of  the  text  of  the  Constitution.  It  was  maintained 
that  there  are  certain  causes  for  which  persons  ought  to  be  removed  from  office 
without  being  guilty  of  treason,  bribery,  or  malfeasance,  and  that  the  nature  of 
things  demands  that  it  should  be  so.  "  Suppose,"  it  was  said,  "  a  man  becomes 
insane  by  the  visitation  of  God,  and  is  likely  to  ruin  our  affidrs,  are  the  hands 
of  government  to  be  confined  from  warding  off  the  evil  7  Suppose  a  person  in 
office  not  possessing  the  talents  he  was  judged  to  have  at  the  time  of  the  appoint- 
ment, is  the  error  not  to  be  corrected  ?  Suppose  he  acquires  vicious  habits 
and  incurable  indolence,  or  totally  neglect  ^e  duties  of  his  office,  which  shall 
work  mischief  to  the  public  welfare,  is  there  no  way  to  arrest  the  threatened 
danger  ?  Suppose  he  become  odious  and  unpopiflar  by  reason  of  the  measures 
he  pursues — and  this  he  may  do  without  committing  any  positive  offence  against 
the  law — must  he  preserve  his  office  in  despite  of  the  popular  will  ?  Suppose  him 
grasping  for  his  own  aggrandizement  ana  the  elevation  of  'his  connections  by 
every  means  short  of  the  treason  defined  by  the  Constitution,  hurrying  your 
afiidrs  to  the  precipice  of  destruction,  endangering  your  domestic  tranquillity, 
plundering  yon  of  the  means  of  defence,  alienating  Uie  affections  of  your  allies, 
and  promoting  the  spirit  of  discord  ;  must  the  tardy,  tedious,  desultory  road 
b^  way  of  impeachment  be  travelled  to  overtake  the  man  who,  barely  confining 
himself  within  the  letter  of  the  law,  is  employed  in  '*  drawing  off  the  vital  prin- 
ciple of  the  government  ?"  The  nature  of  things,  the  great  objects  of  society, 
.  the  express  objects  of  the  Constitution  itself,  require  that  this  thing  should  be 
otherwise.  To  unite  the  Senate  with  the  President  **  in  the  exerci^e  of  the 
power,"  it  was  said,  "  would  involve  us  "  in  the  most  serious  difficulty.  "  Sup- 
pose a  discover V  of  any  of  these  events  should  take  place  when  the  Senate  is 
not  in  session,  how  is  the  remedy  to  be  applied  T  The  evil  could  be  avoided  iu 
no  other  way  than  by  the  Senate  sitting  always."  In  regard  to  the  danger  of 
the  power  being  abused  if  exercised  by  one  man,  it  was  said  *'  that  the  danger 
is  as  great  with  respect  to  the  Senate,  who  are  assembled  from  various  parts  of 
^.  ^  the  continent,  with  different  impressions  and  opinions ;"  that  such  a  body  is  more 
'  ' "  likely  to  misuse  the  power  of  removal  than  the  man  whom  the  united  voice  of 
America  calls  to  the  presidential  chair.  As  the  nature  of  government  requires 
the  power  of  removal,  it  was  maintained  **  that  it  should  be  exercised  in  this 
way  by  the  hand  capable  of  exerting  itself  with  effect,  and  the  power  must  be 
conferred  on  the  President  by  the  Constitution  as  the  executive  officer  of  the 
government."  Mr.  Madi^son,  whose  adverse  opinion  in  the  Federalist  had  been 
relied  upon  by  those  who  denied  the  exclusive  power,  now  participated  in  the 
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debate.    He  declared  that  he  had  reviewed  his  former  opiuions,  and  he  pnmraed 
Qp  the  whole  case  as  follows : 

The  Constitution  affirms  that  the  executive  power  is  vested  in  the  Presidcut.  Are  there 
exceptions  to  this  proposition  ?  Tes,  there  are.  The  Constitution  says  that  in  appointinfr  to 
<^ce  the  Senate  shall  be  associated  with  the  President,  unless  in  the  case  of  inferior  officers, 
.when  the  law  shall  otherwise  direct.  Have  we  (that  is.  Congress)  a  right  to  extend  this 
exception  ?  I  believe  not.  If  the  Constitution  has  invested  all  «*xecutive  power  in  the  Presi- 
dent, I  return  to  assert  that  the  legislature  has  no  right  Ut  diminish  or  modify  his  executive 
anthority.  The  question  now  resolves  itself  into  this :  is  there  power  of  displacing  an 
executive  power  ?  I  conceive  that  if  any  power  whatever  is  in  the  Executive  it  is  the  power 
of  appointing,  overseeing,  and  controlling  those  who  execute  the  laws.  If  the  Constitution 
had  not  qoalified  the  power  of  the  President  in  appointing  to  office  by  associating  the  Senate 
with  him  in  that  business,  would  it  not  be  clear  that  he  would  have  the  right  oy  virtue  of 
his  executive  power  to  make  such  appointment  T  Should  we  be  authorized,  in  defiance  of 
thatcUuse  in  tne  Constitution— **  the  executive  power  shall  be  vested  in  the  President" — to 
unite  ^e  Senate  with  the  President  in  the  appointment  to  offi<:e  ?  I  conceive  not  It  is 
admitted  that  we  should  not  be  authorized  to  do  this.  I  think  it  may  be  disputed  whether  we 
have  a  right  to  associate  them  in  removing  persons  from  office,  the  one  power  being  as  much 
of  an  executive  nature  as  the  other ;  and  the  first  is  authorised  bv  being  excepted  out  of  the 
genersJ  rule  established  by  the  Constitution  in  these  words :  ^  Toe  executive  power  shall  be 
vested  in  the  President'* 

The  question  thus  My  and  exhaustively  argued  was  decided  hy  the  House 
of  Bepresentatives,  by  a  vote  of  thirtj-fonr  to  twenty,  in  favor  of  the  principle 
that  the  executive  power  of  removal  is  vested  by  the  Constitution  in  the  Exec- 
utive, and  in  the  Senate  by  the  casting  vote  of  the  Vice-President.  The  ques- 
tion has  often  been  raised  in  subsequent  times  of  high  excitement,  and  the 
practice  of  the  government  has  nevertheless  conformed  in  all  cases  to  the  decision 
thus  early  made. 

The  question  was  revived  during  the  administration  of  President  Jackson, 
who  made,  as  is  well  recollected,  a  very  large  number  of  removals,  wliich  were 
made  an  occasion  of  close  and  rigorous  scrutiny  and  remonstrance.  The  subject 
was  long  and  earnestly  debated  in  the  Senate,  and  the  early  construction  of  the 
Constitution  was  nevertheless  freely  accepted  as  binding  and  conclusive  upon 
Cj^ngress. 

I  The  question  came  before  the  Supreme  Court  of  the  United  States  iu  Jan- 
iary,  1839,  ex  parte  Heenan.  It  was  declared  liy  the  court  on  that  occasion 
that  the  power  of  removal  from  office  was  a  subject  much  dit<puted,  and  upon 
which  a  g^eat  diversity  of  opinion  was  entertained  in  the  early  history  of  the 
government.  This  related,  however,  to  the  power  of  the  President  to  remove 
officers  appointed  with  the  concurrence  of  the  Senate,  and  the  great  question 
was  whether  the  removal  was  to  be  by  the  President  alone  or  with  the  concur- 
rence of  the  Senate,  both  constituting  the  appointing  power.  No  one  denied 
the  power  of  the  President  and  Senate  jointly  to  remove  where  the  tenure  of 
the  office  was  not  fixed  by  the  Constitution,  which  was  a  full  recognition  of  the 
principle  that  the  power  of  removal  was  incident  to  the  power  of  appointment ; 
but  it  was  very  early  adopted  as  a  practical  construction  of  the  Constitution  that 
this  power  was  vested  in  the  President  alone,  and  such  would  appear  to  have 
been  the  legislative  construction  of  the  Constitution,  for  in  the  organization  of 
the  three  great  Departments  of  State,  War,  and  Treasury,  in  1789,  provision 
was  made  for  the  appointment  of  a  subordinate  officer  by  the  head  of  the  depart- 
ment, who  should  have  charge  of  the  records,  books,  and  papers  appertaining  to 
the  office  when  the  head  of  the  department  should  be  removed  from  office  by 
the  President  of  the  United  States.  When  the  Navv  Department  was  estab- 
lished, in  the  year  1798,  provision  was  made  for  the  charge  and  custody  of  the 
books,  records,  and  documents  of  the  department  in  case  of  vacancy  in  the 
office  of  Secretary,  by  removal  or  otherwise.  It  is  not  here  said  **  by  removal 
of  the  President,"  as  is  done  with  respect  to  the  heads  of  the  other  depart- 
ments ;  yet  there  can  be  no  doubt  that  he  holds  his  office  with  the  same  tenure 
as  the  other  Secretaries,  and  is  removable  by  the  President.     The  change  pf 
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pbrascology  arose  probably  from  its  having  become  the  eettlcd  and  well-under- 
Btood  coni^truction  of  tlic  Constitution  that  the  power  of  removal  was  vested  in 
the  President  alone  in  such  casee,  although  the  appointment  of  the  officer  is  by 
t^  President  and  Senate.     (13  Peters,  page  139.) 

V  Our  most  distinguished  and  accepted  commentators  upon  the  Constitution 
concur  in  the  construction  thus  early  given  by  Congress,  and  thus  sanctioned 
by  the  Supreme  Court.  After  a  full  analysis  of  the  congressional  debate  to 
which  1  have  referred,  Mr.  Justice  Story  comes  to  this  conclusion : 

After  H  most  auimated  discussion,  the  vote  finally  taken  hi  the  House  of  Representatives 
was  affirmative  of  the  power  of  removal  in  the  President  without  any  co-operation  of  the 
Senate  by  the  vote  of  34  members  against  SO.  In  the  Senate  the  clause  in  the  bill  affirming 
the  power  was  carried  by  the  casting  vote  of  the  Vice-President.  That  the  final  decision  of 
this  question  so  mode  was  {rreatly  inflnenced  by  the  exalted  character  of  the  President  then 
in  office  was  asserted  at  the  time,  and  has  always  been  believed ;  yet  the  doctrine  was 
opposed  as  well  as  sup]>orted  by  the  highest  talent  and  patriotism  of  the  country.  The  pub- 
lie  have  acquiesced  in  this  decision,  and  it  constitutes  perhaps  the  most  extraordinary  case 
in  the  histoid  c»f  the  government  of  a  power  conferred  by  implication  on  the  Executive  by 
the  assent  of  a  bare  majority  of  Congress  which  has  not  been  questioned  on  many  other 
occasions. 

The  commentator  adds : 

Nor  is  this  general  acquiescence  and  silence  without  a  satisfactory  explanation. 

Chancellor  Kent's  remarks  on  the  subject  are  as  follows :  "  On  the  first  organi- 
zation of  the  government  it  was  made  a  question  whether  the  power  of  removal 
in  case  of  officers  appointed  to  hold  at  pleasure  resided  nownere  but  in  the 
body  which  appointed,"  and,  of  course,  whether  the  consent  of  the  Senate  was 
not  requisite  to  remove.  This  was  the  construction  given  to  the  Constitution 
while  it  was  pending  for  ratification  before  the  State  conventions  by  the  author 
of  the  Federalist.  But  the  construction  which  was  given  to  the  Constitution 
by  Congress  after  great  consideration  and  discussion  was  different.  The  words 
of  the  act  (establishing  the  Treasury  Department)  are,  "  and  whenever  the  same 
shall  be  removed  from  office  by  the  President  of  the  United  States,  or  in  any 
case  of  vacancy  in  the  office,  the  assistant  shall  act."  This  amounted  to  a  legis- 
lative construction  of  the  Constitution,  and  it  has  ever  since  been  acquiesced  in 
and  acted  upon  .is  a  decisive  authority  in  the  case. 

It  applies  equally  to  every  other  officer  of  the  government  appointed  by  the 
President  whose  term  of  duration  is  not  specially  declared.  It  is  supported  by 
the  weighty  reason  that  the  subordinate  officers  in  the  executive  department 
ought  to  hold  at  the  pleasure  of  the  head  of  the  department,  because  he  is 
investt'd  generally  with  the  executive  authority,  and  the  participation  in  that 
authority  by  the  Senate  was  an  exception  to  a  general  principle,  and  ought  to 
be  taken  sti-ictly .  The  President  is  the  great  responsible  officer  for  the  execution 
of  the  law,  and  the  power  of  removal  was  incidental  to  that  duty,  and  might 
often  be  requisite  to  fulfil  it.  Thus  has  the  important  question  presented  by 
this  bill  been  settled,  in  the  language  of  the  late  Daniel  Webster,  (who,  while 
dissenting  from  it,  admitted  that  it  was  settled,)  by  construction,  settled  by  the 
practice  of  thc^govemment,  and  settled  by  statute.  The  events  of  the  last  war 
furnished  a  practical  confirmation  of  the  wisdom  of  the  Constitution  as  it  has 
hitherto  b<'(fn  maintained  in  mauy  of  its  parts,  including  that  which  is  now  the 
subject  of  cons^idi-ration.  When  the  war  broke  out,  rebel  enemies,  traitors,  abet- 
tors, and  sympathizers  were  found  in  every  department  of  the  government,  as 
well  in  the  civil  service  as  in  the  land  and  naval  military  service.  They  were 
found  in  Congress  and  among  the  keepers  of  the  Capitol,  in  foreign  missions, 
in  each  and  all  of  the  executive  departments,  in  the  judicial  service,  in  the  Post 
Office,  and  among  the  ago.nts  for  conducting  Indian  affairs,  and  upon  probable 
suspicion  they  were  promptly  dinnlaced  by  my  predecessor,  so  far  as  they  luTld 
their  offices  under  executive  auiuority,  and  their  duties  were  confided  to  new 
and  loyal  successors.     No  complaints  against  that  power  or  doubts  of  its  wisdom 
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were  entertained  iu  any  quarter.  I  einccrely  tru^t  and  believe  that  no  Bficli  civil 
war  is  likelj  to  occur  again.  I  cannot  doubt,  however,  that  in  whatever  form 
and  on  whatever  occasion  sedition  .can  rise,  an  effort  to  hinder  or  embarrass  or 
defeat  the  legitimate  action  of  this  government,  whether  by  preventing  the  col- 
lection of  revenue  or  disturbing  the  public  peace,  or  separatine  the  Statea,  or 
betraying  the  country  to  a  foreign  enemy,  the  power  of  removal  from  office  by 
the  Executive,  as  it  has  heretofore  existed  and  been  practiced,  will  be  found 
indispensable.  Under  tliese  circumstances,  as  a  depositary  of  the  executive 
authority  of  the  nation,  I  do  not  feel  at  liberty  to  unite  with  Congress  in  reversing 
it  by  giving  my  approval  of  the  bill. 

At  the  early  day  when  the  question  was  settled,  and,  indeed,  at  the  several 
periods  when  it  has  subsequently  been  agitated,  the  success  of  the  Constitution 
of  the  United  States,  as  a  new  and  peculiar  system  of  a  free  representative 
government,  was  held  doubtful  in  other  countries,  and  was  even  a  subject  of 
patriotic  apprehension  among  the  American  people  themselves.  A  trial  of  nearly 
eighty  years,  through  the  vicissitudes  of  foreign  conflicts  and  of  civil  war,  ia 
confidently  regarded  as  having  extinguished  all  such  doubts  and  apprehensions 
for  the  future.  During  that  eighty  years  the  people  of  the  United  States  have 
enjoyed  a  measure  of  security,  peace,  prosperity,  and  happiness  never  surpassed 
by  any  nation.  It  cannot  lie  aoubted  that  the  triumphant  success  of  the  Con- 
atitation  is  due  to  the  wonderful  wiadom  with  which  the  functions  of  government 
were  distributed  among  the  three  principal  departments — the  legislative,  the 
executive,  and  the  judicial-^and  to  the  fidelity  with  which  each  has  confined 
itself  or  been  confined  by  the  general  voice  of  the  nation  within  its  peculiar  and 
proper  sphere. 

While  a  just,  proper,  and  watchful  jealousy  of  executive  power  constantly 
prevails,  as  it  ought  ever  to  prevail,  yet  it  is  equally  true  that  an  efficient 
Executive,  capable,  in  the  language  of  the  oath  prescribed  to  the  President,  of 
executing  the  laws  within  the  sphere  of  executive  action,  of  preserving,  pro- 
tecting, and  defending  the  Constitution  of  the  United  States,  is  an  indispensable 
security  for  tranquillity  at  home,  and  peace,  honor,  and  safety  abroad.  Govem- 
meuta  have  been  erected  in  many  countries  upon  our  model.  If  one  or  many 
of  them  have  thus  far  failed  in  fully  securing  to  their  people  the  benefits  which 
we  have  derived  from  our  system,  it  may  be  confidently  asserted  that  their 
misfortune  has  resulted  from  their  unfortunate  failure  to  maintain  the  integrity 
of  each  of  the  three  great  departments  while  preserving  harmony  among  them  all. 

Having  at  an  early  period  accepted  the  Constitution  in  regard  to  the  executive 
office  in  the  sense  to  which  it  was  interpreted  with  the  concurrence  of  its 
founders,  I  have  found  no  sufficient  grounds  in  the  arguments  now  opposed  to 
that  construction,  or  in  any  assumed  necessity  of  the  times,  for  changing  those 
opinions.  For  these  reasons  I  return  the  bill  to  the  Senate,  in  which  house  it 
originated,  for  the  farther  consideration  of  Congress,  which  the  Constitation 
preacribea.  Insomuch  as  the  several  parts  of  the  bill  which  I  have  not  con- 
sidered are  matters  chiefly  of  detail,  and  are  based  altogether  upon  the  theory 
of  the  Constitution  from  which  I  am  obliged  to  dissent,  I  have  not  thought  it 
necessary  to  examine  them  with  a  view  to  make  them  an  occasion  of  distinct 
and  special  objections.  Experience,  I  think,  has  shown  that  it  is  the  easiest,  aa 
it  is  also  the  most  attractive,  of  studies  to  frame  constitutions  for  the  self-gov- 
ernment of  free  States  and  nations. 

But  I  think  experience  has  equally  shown  that  it  is  the  most  difficult  of  all 
political  labors  to  preserve  and  maintain  such  firee  constitutions  of  self-govern- 
ment when  once  happily  established.  I  know  no  other  way  in  which  they  can 
be  preserved  and  maintained,  except  by  a  constant  adherence  to  them  through 
the  various  vicissitudes  of  national  existence,  with  such  adaptations  as  may 
become  necessary,  always  to  be  effected,  however,  through  the  agencies  and  in  the 
forms  prescribed  in  the  original  constitutions  themselves.     Whenever  odmiuis- 
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tration  fails,  or  seems  to  fail,  in  secariDg  any  of  the  great  ends  for  which  repub- 
lican government  is  established,  the  proper  course  seems  to  be  to  renew  the 
original  spirit  and  forms  of  the  Constitution  itself. 

ANDREW  JOHNSON. 
Washington,  March  2,  1867. 


Exhibit  B. 
MesMge  to  the  Senate,  December  12,  1867. 

Th  the  Senate  of  the  United  States: 

On  the  12th  of  August  last  I  suspended  Mr.  Stanton  from  the  exercise  of  the 
office  of  Secretary  of  War,  and  on  the  same  day  designated  Greneral  Grant  to 
act  as  Secretary  of  War  ad  interim. 

The  following  are  copies  of  tl^d  executive  orders : 

Executive  Mansion, 

IVaskington,  August  12, 1867. 

Sir  :  Bj  ^rtue  of  the  power  and  authority  vested  in  me,  as  President,  by  the  Constitution 
and  the  laws  of  the  United  States,  yon  are  hereby  suspended  from  offioe  as  Secretary  of  War, 
and  will  cease  to  exercise  any  and  all  functions  nertaining  to  the  same. 

Tou  will  at  once  transfer  to  General  Ulysses  o.  Grant,  who  has  this  day  been  authorized 
and  empowered  to- act  as  Secretary  of  War  ad  inUrim^  all  records,  books,  papen,  and  other 
public  property  now  in  your  custody  and  charge. 

Hon.  Edwin  M.  Stanton,  Seertuurp  of  War, 

ExEcimvE  Mansion, 
IFashingtau,  D.  C,  August  12,  1867. 

Sir  :  Hon.  Edwin  M.  Stanton  having  been  this  day  suspended  as  Secretary  of  War,  you 
are  hereby  authorized  and  empowered  to  act  as  Secretary  of  War  ad  inUrim^  and  will  at  once 
enter  upon  the  discharge  of  the  duties  of  the  office. 

The  Secretary  of  War  has  been  instructed  to  transfer  to  you  all  the  records,  books,  papers, 
and  other  public  property  now  in  his  custody  and  charge. 

General  Ulysses  S.  Grant,  fVaskiugUm^  D,  C. 

The  following  communication  was  received  from  Mr.  Stanton : 

War  Department, 
Waskingtau  Cit^,  August  12,  1667. 

Sir  :  Your  note  of  this  day  has  been  received,  informing  me  that  by  virtue  of  the  powers 
and  authority  vested  in  you  as  President,  by  Uiie  Constitution  and  laws  of  the  United  States, 
I  am  suspended  from  office  as  Secretary  of  War,  and  will  cease  to  exercise  any  and  all 
functions  pertaining  to  the  same:  and  also  directing  me  at  once  to  transfer  to  General 
UlysseS  S.  Grant,  who  has  this  day  been  authorised  and  empowered  to  act  as  Secretary  of 
War  ad  interim,  all  records,  books,  papers,  and  other  public  property  now  in  my  custody 
and  chaige. 

Under  a  nonse  of  public  duty  I  am  compelled  to  denv  your  right,  under  the  Constitution 
and  laws  of  the  United  States,  without  the  advice  and  consent  of  the  Senate,  and  without 
ImX  cause,  to  suspend  me  from  the  office  of  Secretaxy  of  War,  or  the  exercise  of  any  or 
all  functions  pertaining  to  the  same,  or  without  such  advice  and  consent  to  compel  me  to 
transfer  to  any  person  the  records,  books,  papers,  and  public  property  in  my  custody  as 
Secretary. 

But,  inasmuch  as  the  General  commanding  the  armies  of  the  United  States  has  been 
appointed  ad  interim,  and  has  notified  me  that  he  has  accepted  the  appointment,  I  have  no 
altertiative  but  to  submit,  under  protest,  to  superior  force. 

To  the  President. 

■ 

The  suspension  has  not  been  revoked,  and  the  business  of  the  War  Depart- 
ment is  conducted  by  the  Secretary  ad  interim.  Prior  to  the  date  of  this  sus- 
pension I  had  come  to  the  couclusion  that  tlie  time  had  arrived  when  it  was 
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proper  Hr.  Stanton  should  retire  from  mj  cabinet  The  matnal  confidence  and 
accord  which  should  exist  in  einch  a  relation  had  ceased.  I  suppose  that  Mr. 
Stanton  was  well  advised  that  his  continoance  in  the  cabinet  was  contrary  to 
mj  wi;»he8,  for  I  had  repeatedly  g^ven  him  so  to  understand  by  every  mode 
short  of  an  express  request  that  he  should  resigpi.  Having  waited  full  time  for 
the  voluntary  action  of  Mr.  Stanton,  and  seeing  no  manifestation  on  his  part  of 
an  intention  to  resign,  I  addressed  him  the  following  note  on  the  5th  of  August : 

8re :  Public  considerations  of  a  high  chanieter  constrain  me  to  say  that  your  resignation 
as  Secretary  of  War  will  be  accepted. 

To  this  note  I  received  the  following  reply  : 

War  Department. 
Waskingtam,  AmguMt  5,  1807. 

Sir  :  Tour  note  of  this  day  has  been  received,  stating  that  pnblic  considerations  of  a  high 
character  constnun  yon  to  say  that  my  resignation  as  Secretary  of  War  will  be  accepted. 

In  reply,  I  have  the  honor  to  say  that  public  considerations  of  a  high  ehaiacter,  which 
alone  have  induced  me  to  continue  at  the  h^  of  this  department,  constrain  me  not  to  resign 
the  office  of  Secretary  of  War  before  the  next  meeting  ot  Congress. 

EDWIN  M.  STANTON, 

Seer§imrif  of  War, 

This  reply  of  Mr.  Stanton  was  not  merely  a  declination  of  compliance  with 
the  request  for  his  resignation ;  it  was  a  defiance,  and  something  more.  Mr. 
Stanton  does  not  content  himself  with  assuming  that  puhlic  considerations  bear- 
ing upon  bis  continuance  in  office  form  as  fully  a  rule  of  action  for  himself  as 
for  the  President,  and  that  upon  so  delicate  a  question  as  the  fitness  of  an  offi- 
cer for  continuance  in  his  office,  the  officer  is  as  competent  and  impartial  to 
decide  as  bis  superior,  who  is  responsible  for  his  conduct ;  but  he  goes  further, 
and  plainly  intimates  what  he  means  by  **  public  considerations  of  a  high  char- 
acter ;"  and  this  is  nothing  less  than  his  loss  of  confidence  in  his  superior.  He 
says  that  these  public  considerations  have  "  alone  induced  me  to  continue  at  the 
head  of  this  department,"  and  that  they  *'  constrain  me  not  to  resign  the  office 
of  Secretary  of  War  before  the  next  meeting  of  Congress." 

This  language  is  yery  significant.  Mr.  Stanton  holds  the  position  unwil- 
lingly. He  continues  in  office  only  under  a  sense  of  high  public  duty.  He  is 
ready  to  leave  when  it  is  safe  to  leave,  and  as  the  danger  he  apprehends  from 
his  removal  then  will  not  exist  when  Congress  is  here,  he  is  constrained  to 
remain  during  the  interim.  What,  then,  is  that  danger  which  can  only  be 
averted  by  the  presence  of  Mr.  Stanton  or  of  Congress  ?  Mr.  Stanton  does  not 
say  that  *'  public  considerations  of  a  high  character"  constrain  him  to  hold  on 
to  the  office  indefinitely.  He  does  not  say  that  no  one  other  than  himself  can 
at  any  time  be  found  to  take  his  place  and  perform  its  duties.  On  the  contrary, 
he  expresses  a  desire  to  leave  the  office  at  the  earliest  moment  consistent  with 
these  high  public  considerations.  He  says  in  effect  that  while  Congress  is 
away  he  must  remain,  but  that  when  Congress  is  here  he  can  go.  In  other 
words,  he  has  lost  confidence  in  the  President.  He  is  unwilling  to  leave  the 
War  Department  in  his  hands,  or  in  the  hands  of  any  one  the  President  may 
appoint  or  designate  to  perform  its  duties.  If  he  resigns,  the  President  may 
appoint  a  Secretary  of  War  that  Mr.  Stanton  does  not  approve.  Therefore, 
he  will  not  resign.  But  when  Congress  is  in  session  the  President  cannot 
appoint  a  Secretary  of  War  which  the  Senate  does  not  approve.  Consequently, 
when  Congress  meets  Mr.  Stanton  is  ready  to  resign. 

Whatever  cogency  these  "  considerations  "  may  have  had  upon  Mr.  Stanton, 
whatever  right  he  may  have  had  to  entertain  such  considerations,  whatever 
propriety  there  might  be  in  the  expression  of  them  to  others,  one  thing  is  cer- 
tain :  it  wjis  official  misconduct,  to  say  the  least  of  it,  to  parade  them  before  his 
superior  officer.     Upon  the  receipt  of  this  extraordinary  note  I  only  delayed  the 
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order  of  enspensiou  loug  enough  to  make  the  necessary  arrangements  to  fill  the 
office.  If  this  were  the  only  caaee  for  his  suspension,  it  would  be  ample. 
Necessarily  it  must  end  our  most  important  official  relations,  for  I  cannot  imagine 
a  degree  of  effrontery  which  would  embolden  the  head  of  a  department  to  take 
bis  seat  at  the  council  table  in  the  Executive  Mansion  after  such  an  act.  Nor 
can  I  imagine  a  Piesidentso  forgetful  of  the  proper  respect  and  dignity  which 
belong  to  his  office  as  to  submit  to  such  intrusion.  I  will  not  do  Mr.  Stanton 
the  wrong  to  suppot^e  that  he  entertained  any  idea  of  offering  to  act  as  one  of 
my  cunetitutional  advisers  after  that  note  was  written.  There  was  an  interval 
of  a  week  between  that  date  and  the  order  of  -suspensiont  during  which  two 
cabinet  meetings  were  held.  Mr.  Stantou  did  not  present  himself  at  either,  nor 
was  he  expected.    On  the  12th  of  August  Mr.  Stanton  was  notified  of  his  sus- 

Sension,  and  that  Oeoeral  Grant  had  bi^n  authorized  to  take  charge  of  the 
epartment    In  his  answer  to  this  notification,  of  the  same  date,  Mr.  Siaoton 
expresses  himself  as  follows : 

Under  a  senae  of  public  datj  I  am  compelled  to  deny  your  right,  under  the  Constitution 
and  laws  of  the  United  Stelee,  without  the  advice  and  consent  ox  the  Senate,  to  suspend  me 
from  office  as  Secretary  of  War,  or  the  exercise  of  any  or  all  functions  pertaining  to  the  same, 
or  without  such  advice  and  consent  to  compel  me  to  transfer  to  any  person  the' records,  books, 
papers,  and  public  propertv  in  my  custody  as  Secretary.  But  inasmuch  as  the  General 
commanding  the  armies  of  tbe  United  States  has  been  appmnted  md  Mtefiiii,  and  has  notified 
me  that  he  has  accepted  the  appointment,  I  have  no  alternative  but  to  submit,  under  protest, 
to  superior  force. 

It  will  not  escape  attention  that  in  bis  note  of  August  5  Mr.  Stanton  stated 
that  he  had  been  constrained  to  continue  in  the  office,  even  before  he  was  re- 
quested to  resign,  by  considerations  of  a  hieh  public  character.  In  this  note  of 
August  12  a  new  and  different  sense  of  public  duty  compels  him  to  deny  the 
President's  right  to  suspend  him  from  office  without  the  consent  of  the  Senate. 
This  last  is  the  public  duty  of  resisting  an  act  contrary  to  law,  and  he  charges 
the  President  with  violation  of  the  law  in  ordering  his  suspension. 

Mr.  Stanton  refers  generally  to  the  *'  Constitution  and  laws  of  the  United 
States,"  and  says  that  a  sense  of  public  duty  "  under  "  these  compels  him  to 
deny  the  right  of  the  President  to  suspend  him  from  office.  As  to  his  sense  of 
duty  under  the  Constitution,  that  will  be  considered  in  the  sequel.  As  to  his 
sense  of  duty  under  "  the  laws  of  the  United  States,"  he  certainly  cannot  refer  to 
the  law  which  creates  the  War  Department,  for  that  expressly  confers  upon  the 
President  the  unlimited  right  to  remove  the  head  of  the  department.  The  only 
other  law  bearing  upon  the  question  is  the  tenure-of-office  act,  passed  by  Con- 
gress over  the  presidential  veto  March  2,  1867.  This  is  the  law  which,  under  a 
sense  of  public  duty,  Mr.  Stanton  volunteered  to  defend.  There  is  no  provision 
in  this  law  which  compels  any  officer  coming  within  its  provisions  to  remain  in 
office.  It  forbids  removals,  but  not  resignations.  Mr.  Stanton  was  perfectly 
free  to  resign  at  any  moment,  either  upon  his  own  motion  or  in  compliance  with 
a  request  or  an  order.  It  was  a  matter  of  choice  or  of  taste.  There  was  nothing 
compulsory  in  the  nature  of  legal  obligation.  Nor  does  he  put  his  actiou  np(m 
that  imperative  ground.  He  says  he  acts  under  a  '*  sense  of  public  duty,"  not 
of  legal  obligation,  compelling  him  to  hold  on,  and  leaving  him  no  choice.  The 
public  duty  which  is  upon  him  arises  from  the  respect  which  he  owes  to  the 
Constitution  and  the  laws,  violated  in  his  own  case.  He  is,  therefore,  compelled 
by  this  sense  of  public  duty  to  vindicate  violated  law  and  to  stand  as  its  cliampion. 

This  was  not  the  first  occasion  in  which  Mr.  Stanton,  in  discharge  of  a  public 
duty,  was  called  upon  to  consider  the  piovisions  of  that  law.  That  tenure-of- 
office  law  did  not  pass  without  notice.  Like  other  acts,  it  was  sent  to  the  Presi- 
dent for  approval.  As  is  my  custom,  I  submitted  its  .consideration  to  my  cabinet 
for  their  aavice  upon  the  question,  whether  I  should  approve  it  or  not.  It  was 
a  grave  question  of  constitutional  law,  in  which  I  would  of  course  rely  moet 


IMPEACHMENT  OF  THE  PBESIDENT.  61 

apon  the  opinioD  of  the  Attornej  Oeneial  and  of  Mr.  Stantou,  who  had  once 
heen  Attorney  General.  "Erery  memher  of  mj  cabinet  advised  me  that  the  pro- 
posed law  was  nnconstitational.  All  spoke  without  donbt  or  reservation^  but 
Mr.  Stanton's  condemnation  of  the  law  was  the  niopt  elaborate  and  emphatic. 
He  referred  to  the  constitutional  provisions,  the  debates  in  Confess — especially 
to  the  speech  of  Mr.  Buchanan,  wnen  a  senator — to  the  decisions  of  th»^  Supreme 
Court,  and  to  the  usage  from  the  beginning  of  the  government  through  every 
successive  administration,  all  concurring  to  establish  the  right  of  removal  as 
vested  by  the  Constitution  in  the  President.  To  all  these  he  added  the  weight 
of  his  own  deliberate  judgment,  and  advised  me  that  it  was  my  duty  to  defend 
the  power  of  the  President  from  usurpation  and  to  veto  the  law. 

I  do  not  know  when  a  sense  of  public  duty  is  more  imperative  upon  a  head 
of  department  than  upon  such  an  occasion  as  this.  He  acts  then  under  the 
gravest  obligations  of  law;  for  when  he  is  called  upon  by  the  President  for 
advice  it  is  the  Constitution  that  speaks  to  him.  All  his  other  duties  are  left 
by  the  Constitution  to  be  regulated  by  statute ;  but  this  dntv  was  deemed  so 
momentous  that  it  is  imposed  by  the  Constitution  itself  After  all  this  I  was 
not  prepared  for  the  j«round  taken  by  Mr.  Stanton  in  his  note  of  August  12.  I 
was  not  prepared  to  find  him  compelled,  by  a  new  and  indefinite  sense  of  public 
duty  under  "the  Constitution,"  to  assume  the  vindication  of  a  law  which,  under 
the  solemn  obligations  of  public  duty,  imposed  by  the  Constitution  itself,  he 
advised  me  was  a  violation  of  that  Constitution.  I  make  great  allowance  for  a 
change  of  opinion,  but  such  a  change  as  this  hardly  falls  within  the  limits  of 
greatest  indulgence.  Where  our  opinions  take  the  shape  of  advice  and  influ- 
ence the  action  of  others,  the  utmost  stretch  of  charity  will  scarcely  justify  us 
in  repudiating  them  when  they  come  to  be  applied  to  ourselves. 

But  to  proceed  with  the  narrative.  I  was  so  much  struck  with  the  full  mas- 
teiy  of  the  question  manifested  by  Mr.  Stanton,  and  was  at  the  time  so  fully 
occupied  witn  the  preparation  of  another  veto  upon  the  pending  reconstruction 
act,  that  I  requested  him  to  prepare  the  veto  upon  this  tenure-of-office  bill. 
This  he  declined  on  the  ground  of  physical  disability  to  undergo,  at  the  time, 
the  labor  of  writing,  but  stated  his  readiness  to  furnish  what  aid  might  be 
required  in  the  preparation  of  materials  for  the  paper.  At  the  time  this  subject 
was  before  the  cabinet  it  seemed  to  be  taken  for  granted  that  as  to  those  mem- 
bers of  the  cabinet  who  had  been  appointed  by  Mr.  Lincoln  their  tenure  of  office 
was  not  fixed  by  the  provisions  of  th(?  act.  I  do  not  remember  that  the  point 
was  distinctly  ciecided ;  but  I  well  recollect  that  it  was  suggested  by  one  mem- 
ber of  the  cabinet  who  was  appointed  by  Mr.  Lincoln,  and  that  no  dissent  was 
exprawed. 

Whether  the  point  was  well  taken  or  not  did  not  seem  to  me  of  any  conse- 
quence, for  the  unanimous  expression  of  opinion  against  the  constitutionality 
and  policy  of  the  act  was  so  decided  that  I  felt  no  concern,  so  far  as  the  act 
had  reference  to  the  gentlemen  then  present,  that  I  would  be  embarrassed  in  the 
future.  The  bill  had  not  then  become  a  law.  The  limitation  upon  the  power 
of  removal  was  not  yet  imposed,  and  there  was  yet  time  to  make  any  changes. 
If  any  one  of  these  gentlemen  hud  then  said  to  me  that  be  would  avail  himself 
of  the  provisions  of  that  bill  in  case  it  became  a  law,  I  should  not  have  hesi- 
tated a  moment  as  to  his  removal.  No  pledge  was  then  exprcsi^ly  given  or 
required.  But  there  are  circumstances  when  to  give  an  express  pledge  is  not 
necessary,  and  when  to  require  it  is  an  imputation  of  possible  bad  faith.  I  felt 
that  if  thusc  gentlemen  came  within  the  purview  of  the  bill,  it  was,  as  to  them, 
a  dead  letter,  and  that  none  of  them  would  ever  take  refuge  under  its  provis- 
ions. I  now  pass  to  another  subject.  When,  on  the  15th  of  April,  1865,  the 
duties  of  ttie  presidential  office  devolved  upon  me,  I  found  a  full  cabinet  of 
seven  mombers,  all  of  them  selected  by  Mr.  Lincoln.  I  made  no  change.  On 
the  contrnry,  I  shortly  afterward  ratified  a  change  determined  n^toub'^  ^t.\A\i.- 
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coin,  but  not  perfected  at  his  death,  and  admitted  his  appointee,  Mr.  Harlan,  in 
theplace  of  Mr.  Usher,  who  was  in  office  at  the  time. 

Tne  great  datj  of  the  time  was  to  re-establish  gOTemment,  law,  and  order  in 
the  insurrectionary  States.  Congress  was  then  in  recess,  and  the  sudden  over- 
throw ^f  the  rebellion  required  speedy  action.  This  grave  subject  had  engaged 
the  attention  of  Mr  Lincoln  in  tne  last  days  of  his  life,  and  the  plan  according 
to  which  it  was  to  be  manii^ed  had  been  prepared  and  was  ready  for  adoption. 
A  leading  feature  of  that  plan  was  that  it  should  be  carried  out  by  the  executive 
authority,  for,  so  far  as  I  have  been  informed,  neither  Mr.  Lincoln  nor  any  mem- 
ber of  his  cabinet  doubted  his  authority  to  act  or  proposed  to  call  an  extra  ses- 
siou  of  Congress  to  do  the  work.  The  first  business  transacted  in  cabinet  i^r 
I  became  President  was  this  unfinished  business  of  my  predecessor.  A  plan  or 
scheme  of  reconstruction  was  produced  which  had  been  prepared  for  Mr.  Lin- 
coln by  Mr.  Stanton,  his  Secretary  of  War.  It  was  approved,  and,  at  the 
earliest  moment  practicable,  was  applied  in  the  form  of  a  proclamation  to  the 
State  of  North  Carolina,  and  afterward  became  the  -basis  (»  action  in  turn  for 
the  other  States. 

Upon  the  examination  of  Mr.  Stanton  before  the  impeachment  committee  be 
was  asked  the  following  question  : 

I>id  any  one  of  the  cabinet  ezpreBS  a  doubt  of  the  power  of  the  executive  branch  of  the 
government  to  reorganise  State  goremments  which  had  been  in  rebellion  without  the  aid  ot 
CongreaiT 

He  answered : 

None  whatever.  I  had  myself  entertained  no  doubt  of  the  authority  of  the  President  to 
take  meaaures  for  the  organization  of  the  rebel  States  on  the  plan  proposed  during  the  vaca- 
tion of  Congress,  and  agreed  in  the  plan  specified  in  the  proclamation  in  the  case  of  North 
Carolina. 

There  is,  perhaps,  no  act  of  my  administration  for  which  I  have  been  more 
denounced  than  this.  It  was  not  originated  by  me ;  but  I  shrink  from  no 
responsibility  on  that  account,  for  the  plan  approved  itself  to  my  own  judgment, 
and  I  did  not  hesitate  to  carry  it  into  execution.  Thus  far,  and  upon  this  vital 
policy,  there  was  perfect  accord  between  the  cabinet  and  myself,  and  I  saw  no 
necessity  for  a  change.  As  time  passed  on  there  was  developed  an  unfortunate 
difference  of  opinion  and  of  policy  between  Congress  and  the  President  upon 
this  same  subject  and  upon  the  ultimate  basis  upon  which  the  reconstruction  of 
these  States  should  proceed,  especially  upon  the  question  of  negro  suffirage. 
Upon  this  point  three  members  of  the  cabinet  found  themselves  to  be  in  sym- 
pathy with  Congress.  They  remained  only  long  enough  to  see  that  the  d&er- 
ence  of  policy  could  not  be  reconciled.  They  felt  that  they  should  remain  no 
longer,  and  a  high  sense  of  duty  and  propriety  constrained  them  to  resign  their 
positions.  We  parted  with  mutual  respect  for  the  sincerity  of  each  other  in 
opposite  opinions,  and  mutual  regret  that  the  difference  was  on  points  so  vital 
aa  to  require  a  severance  of  official  relations.  This  was  in  the  summer  of  1866. 
The  subsequent  sessions  of  Congress  developed  new  complications  when  the 
suffrage  bill  for  the  District  of  Columbia  and  the  reconstruction  acts  'of  March 
2  and  March  23,  1867,  all  passed  over  the  veto.  It  was  in  cabinet  consulta- 
tions upon  these  bills  that  a  difference  of  opinion  ttpon  the  most  vital  points  waa 
developed.  Upon  these  questions  there  was  perfect  accord  between  all  the  mem- 
bers of  the  cabinet  and  myself,  except  Mr.  Stanton.  He  stood  alone,  and  the 
difference  of  opinion  could  not  be  reconciled.  That  unity  of  opinion  which 
upon  great  questions  of  public  policy  or  administration  is  so  essential  to  the 
Executive  was  gone. 

I  do  not  claim  that  the  head  of  a  department  should  have  no  other  opinions 
than  those  of  the  President.  He  has  tne  same  right,  in  the  conscientious  dis- 
charge of  duty,  to  entertain  and  express  his  own  opinions  as  has  the  President. 
What  I  do  claim  is  that  the  President  is  the  responsible  head  of  the  adminis- 
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tration,  and  when  the  opinions  of  a  head  of  department  are  irreconcilably 
opposed  to  those  of  the  President  in  grave  mattero  of  policy  and  administration 
there  is  bat  one  reaolt  which  can  solve  the  difficulty,  and  that  is  a  severance  of 
the  official  relation.  This,  in  the  past  history  of  the  government,  has  always 
been  the  mle  ;  and 'it  is  a  wise  one ;  for  snch  diffisrences  of  opinion  among  its 
members  mast  impair  the  efficiency  of  any  administration. 

I  have  now  referred  to  the  general  grounds  upon  which  the  withdrawal  of 
Mr.  Stanton  from  my  administration  seemed  to  me  to  be  proper  and  necessary ; 
bat  I  cannot  omit  to  state  a  special  ground  which,  if  it  stood  alone,  would  vin- 
dicate my  action. 

The  sanguinary  riot  which  occurred  in  the  city  of  New  Orieans  on  the  30th  of 
August,  1866,  justly  aroused  public  indignation  and  public  inquiry,  not  only  as  to 
those  who  were  engaged  in  it,  but  as  to  those  who,  more  or  less  remotely,  might  be 
held  to  responsibility  for  its  occurrence.  I  need  not  remind  the  Senate  of  the  effort 
made  to  fix  that  responsibility  on  the  President  The  charge  was  openly  made, 
and  affain  and  again  reiterated  through  all  the  land,  that  the  President  was 
warned  in  time  but  refused  to  interfere. 

By  telegrams  from  the  lieutenant  governor  and  attorney  general  of  Louisiana, 
dated  the  27th  and  28th  of  August,  I  was  advised  that  a  body  of  delegates, 
claiming  to  be  a  constitutional  convention,  were  about  to  assemble  in  New 
Orleans ;  that  the  matter  was  before  the  grand  jury,  but  that  it  would  be  im- 
possible to  execute  civil  process  without  a  riot,  and  this  question  was  asked : 
"Is  the  military  to  interfere  to  prevent  process  of  court?"  This  question  was 
asked  at  a  time  when  the  civil  courts  were  in  the  full  exercise  of  their  authority, 
and  the  answer  sent  by  telegraph,  on  the  same  28th  of  August,  was  this : 

The  militarj  will  be  expected  to  lOBtain,  not  to  interfere  with  the  proceedings  of  the 
courts. 

On  the  same  28th  of  August  the  following  telegram  was  sent  to  Mr.  Stanton 
by  Major  General  Bdrd,  then  ( owing  to  the  absence  of  General  Sheridan  )  in 
command  of  the  military  at  New  Orleans  : 

Hon.  Edwin  M.  Stanton,  Seeretan/  of  War: 

A  convention  has  been  called,  with  the  sanction  of  Governor  Wells,  to  meet  here  on  Mon- 
day. The  lieutenant  governor  and  city  authorities  think  it  unlawful,  and  propose  to  break 
it  up  by  arref^tinff  the  delegates.  I  have  given  no  orders  on  the  subject,  but  have  warned 
the  parties  that  I  could  not  countenance  or  permit  such  action  without  instructions  to  that 
effect  from  the  President.    Please  instruct  me  at  once  by  telegraph. 

The  28th  of  Angnst  was  on  Saturday.  The  next  morning,  the  29th,  this 
despatch  was  received  by  Mr.  Stanton,  at  his  residence  in  this  city.  He  took 
liO  action  upon  it,  and  neither  sent  instructions  to  General  Baird  himself  nor 
presented  it  to  me  for  snch  instructions.  On  the  next  day  ( Monday  )  the  riot 
occurred.  I  never  saw  this  despatch  from  General  Baird  until  some  ten  days  or 
two  weeks  after  the  riot,  when,  upon  my  call  for  all  the  despatches,  with  a  view 
to  their  publication,  Mr.  Stanton  sent  it  to  me.  These  £Eicts  all  appear  in  the 
testimony  of  Mr.  Stanton  before  the  Judiciary  Committee  in  the  impeachment 
investigation.  On  the  dOth,  the  day  of  the  riot,  and  after  it  was  suppressed, 
General  Baird  wrote  to  Mr.  Stanton  a  long  letter,  from  which  I  make  the  fol« 
lowing  extracts  : 

Sir  :  I  have  the  honor  to  inform  yon  that  a  very  serious  riot  occurred  here  to-day.  I  had 
not  been  applied  to  by  the  convention  for  protection,  but  the  lieutenant  governor  and  the 
mayor  had  freely  consulted  with  me,  and  I  was  so  fully  convinced  that  it  was  so  strongly 
the  intent  of  the  city  authorities  to  preserve  the  peace,  in  order  to  prevent  military  interfer- 
ence, that  I  did  not  regard  an  outbrealc  as  a  thing  to  be  apprehended.  The  lieutenant  governor 
had  assured  me  that  even  if  a  writ  of  arrest  was  issued  by  the  court,  the  sheriff  would  not 
attempt  to  serve  it  without  my  permission,  and  for  to-day  they  designed  to  suspend  it.  I 
enclose  herewith  copies  of  my  correspondence  with  the  mayor,  and  of  a  despatcn  whidi  the 
lieutenant  governor  claims  to  have  received  from  the  President.  I  regret  that  no  reply  to  my 
despatch  to  you  of  Saturday  has  yet  reached  me.    General  Sheridan  is  still  absent  in  Texas. 
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The  despatch  of  General  Baird  of  the  28th  asks  for  immediate  instractions, 
and  his  letter  of  the  30tb,  after  detailing  the  terrible  riot  which  had  just  hap- 
pened, ends  with  the  expression  of  regret  that  the  instmctions  which  he  asked 
for  were  not  sent.  It  is  not  the  faolt  or  the  error  or  the  omission  of  the  Presi- 
dent  that  this  military  commander  was  left  without  instructions ;  but  for  all 
omissions,  for  all  errors,  for  all  fiulnres  to  instruct,  when  instruction  might  have 
averted  this  calamity,  the  President  was  openly  and  persistently  held  respon- 
sible. Instantly,  without  waiting  for  proof,  the  delinquenov  of  the  President  was 
heralded  in  every  form  of  utterance.  Mr.  Stanton  knew  then  that  the  President 
was  not  responsible  for  this  delinquency.  The  exculpation  was  in  his  power, 
but  it  was  not  given  by  him  to  the  public,  and  only  to  the  President  in  obedience 
to  a  requisition  for  all  the  despatches. 

No  one  regrets  more  than  myself  that  Greneral  Baird's  request  was  not  brought 
to  my  notice.  It  is  clear,  from  his  despatch  and  letter,  that  if  the  Secretary  of 
War  had  given  him  proper  instructions  the  riot  which  arose  on  the  assembling 
of  the  convention  would  have  been  averted.  There  may  be  those  ready  to  say 
that  I  would  have  given  no  instructions,  even  if  the  despatch  had  reached  me 
in  time ;  but  all  must  admit  that  I  ought  to  have  had  the  opportunity. 

The  following  is  the  testimony  given  by  Mr.  Stanton  before  the  impeachment 
investigation  committee  as  to  the  despatch : 

Q.  BfifeiTiDg  to  the  despatch  of  the  28th  of  July  by  General  Baird,  I  ask  yon  whether 
that  despatch,  on  its  receipt,  was  communicated  t 

A.  I  received  that  despatch  on  Sunday  forenoon ;  I  examined  it  carefully  and  considered 
the  question  presented ;  1  did  not  see 'that  I  could  give  any  instructions  different  from  the 
line  of  acUon  which  General  Baird  proposed,  and  made  no  answer  to  the  despatch. 

Q.  I  sec  it  stated  that  this  was  received  at  ten  o'clock  and  twenty  minutes  p.  m.  Was 
that  the  hour  at  whidi  it  was  received  by  you  7 

*  A.  That  is  the  date  of  its  reception  in  the  telegraph  office  Saturday  night  I  received  it 
on  Sunday  foreuoon,  at  mv  residence ;  a  copy  of  tne  despatch  was  furnished  to  the  President 
several  days  afterwards,  alonff  with  all  the  other  despatches  and  communications  on  that  sul)- 
ject,  but  it  was  not  furnished  by  me  before  that  time ;  I  suppose  it  may  have  been  ten  or 
fifteen  days  afterwards. 

Q.  The  President  himself  being  in  correspondence  with  thoee  parties  upon  the  same  sub 
ject,  would  it  not  have  been  proper  to  have  advised  him  of  the  reception  of  that  despatch  7 

A.  I  know  nothing  about  his  correspondence,  and  know  nothing  about  any  correspondence 
except  this  one  despatch.  We  had  intelligence  of  the  riot  on  Thursday  morning.  The  riot 
bad  taken  place  on  Mondi^. 

It  is  a  difficult  matter  to  define  all  the  relations  which  exists  between  the  heads 
of  department  and  the  President.  The  legal  relations  are  well  enough  defined. 
The  Constitution  places  these  officers  in  the  relation  of  his  advisers  when  he 
calls  upon  them  for  advice.  The  acts  of  Congress  go  further.  Take,  for  exam- 
ple, the  act  of  1789,  creating  the  War  Department.    It  provides  that — 

"There  shall  be  a  principal  officer  therein,  to  be  called  the  Secretary  for  the  Department 
of  War,  who  shall  perform  and  execute  such  duties  as  shall  from  time  to  time  be  enjoined  on 
or  entrusted  to  him  oy  the  President  of  the  United  States  ;*'  and  furthermore,  **  the  said  prin- 
cipal officer  shall  conduct  the  business  of  the  said  department  in  such  manner  as  the  rresi- 
dftnt  of  the  United  States  shall  from  time  to  time  order  and  instruct." 

Provision  is  also  made  for  the  appointment  of  an  inferior  officer  by  the  head 
of  the  department,  to  be  called  the  chief  clerk,  "  who,  whenever  said  principal 
officer  shall  be  removed  from  office  by  the  President  of  the  United  States,"  shall 
have  the  charge  and  custody  of  the  books,  records,  and  papers  of  the  depart- 


The  legal  relation  is  analogous  to  that  of  principal  agent  It  is  the  President 
upon  whom  the  Constitution  devolves,  as  head  of  the  executive  department,  the 
duty  to  see  that  the  laws  are  faithfully  executed ;  but  as  he  cannot  execute  them 
in  person  he  is  allowed  to  select  his  agents,  and  is  made  responsible  for  their 
acts  within  just  limits.  So  complete  is  this  presumed  delegation  of  authority 
in  the  r(;lation  of  a  head  of  department  to  the  President  that  the  Supreme  Court 
of  the  United  States  have  decided  that  an  order  made  by  a  head  of  department 
is  presumed  to  be  made  by  the  President  himself. 
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Tbe  principal,  upon  whom  sncb  respotisibflitj  is  placed  for  the  acts  of  a  sub- 
ordinate, ought  to  be  left  as  free  as  poitible  in  the  matter  of  selection  and  of 
dismissal.  To  hold  him  to  responsibility  for  an  officer  beyond  his  control;  to 
lea^e  the  question  of  the  fitness  of  aach  an  agent  to  be  decided  for  him  and  not 
by  him ;  to  allow  such  a  subordinate,  when  the  President,  moved  by  *'  public 
considerations  of  a  high  character,''  refjMets  his  resignation  to  assume  for  him- 
self an  equal  right  to  act  upon  his  own  views  of  *'  public  considerations/'  and 
to  make  his  own  conclusions  paramount  to  those  of  the  President — to  allow  all 
this  is  to  reverse  the  just  order  of  administration,  and  to  place  the  subordinate 
above  the  superior. 

There  are,  however,  other  relations  between  the  President  and  a  head  of 
department  beyond  these  defined  legal  relations  which  necessarily  attend  them, 
though  not  expressed.  Chief  among  these  is  mutnal  confidence.  This  relation 
is  so  delicate  that  it  is  sometimes  hard  to  say  when  or  how  it  ceases.  A  single 
flagrant  act  may  end  it  at  once,  and  then  there  is  no  difficulty.  But  confidence 
may  be  just  as  effectually  destroyed  by  a  series  of  causes  too  subtle  for  demon- 
stration. As  it  is  a  plant  of  slow  growth,  so,  too,  it  may  be  slow  in  decay. 
Such  has  been  the  process  here.  I  will  not  pretend  to  say  what  acts  or  omis- 
sions have  broken  up  this  relation.  They  are  hardly  susceptible  of  statement, 
and  still  less  of  formal  proof.  Nevertheless,  no  one  can  read  the  correspondence 
of  the  5th  of  August  without  being  convinced  that  this  relation  was  efft?ctually 
gone  on  both  sides,  and  that,  while  the  President  was  unwilling  to  allow  Mr. 
Stanton  to  remain  in  his  administration,  Mr.  Stanton  was  equally  unwilling  to 
allow  the  President  to  carry  on  his  administration  without  his  presence.  In 
the  great  debate  which  took  place  in  the  House  of  Representatives  in  1789,  on 
the  first  organization  of  the  principal  departments,  Mr.  Madison  spoke  as  follows : 

It  is  evidently  the  intention  of  the  Constitution  that  the  First  Magistrate  shonld  be 
responsible  for  the  executive  department.  So  far,  therefore,  as  we  do  not  make  the  officers 
who  are  to  aid  him  in  the  duties  of  that  department  responsible  to  him,  he  is  not  responsible 
to  the  country.  Again,  is  there  no  danger  that  an  officer,  when  he  is  appointed  by  the  con- 
currence of  the  Senate,  and  his  friends  in  that  body,  may  choose  rather  to  risk  his  establish- 
ment on  the  favor  of  that  branch  than  rest  it  upon  the  discliarge  of  his  duties  to  the  satisfac- 
tion of  the  executive  branch,  which  is  constitutionally  authorized  to  inspect  and  control  his 
conduct?  And  if  it  should  happen  that  the  officers  connect  themselves  with  the  Senate, 
they  may  mutually  support  each  other,  and  for  want  of  efficacy  reduce  the  power  of  the 
President  to  a  mere  vapor,  in  which  case  his  responsibility  would  l>e  annihilated,  and  the 
expectation  of  it  is  unjust.  The  high  executive  officers  joined  in  cabal  with  the  Senate  would 
lay  the  foundation  of  discord,  and  end  in  an  assumption  of  the  executive  power,  only  to  be 
removed  by  a  revolution  of  the  government. 

Mr.  i^edgwick,  in  the  same  debate,  referring  to  the  proposition  that  a  head  of 

<lepartment  should  only  be  removed  or  suspended  by  the  concurrence  of  the 

Senate,  uses  this  language  : 

But  if  proof  be  necessary,  what  is  then  the  consequence  ?  Why,  in  nine  cases  out  of 
ten,  where  the  case  is  very  clear  to  the  mind  of  the  President  that  the  man  ought  to  bo 
removed,  the  effect  cannot  be  produced  because  it  is  absolutely  impossible  to  produce  the 
necessary  evidence.  Are  the  Senate  to  proceed  without  evidence  ?  Some  gentlemen  contend 
not.  Then  the  object  will  be  lost.  Shall  a  man,  under  these  circumstances,  be  saddled  upon 
the  President,  who  has  been  appointed  for  no  other  purpose  but  to  aid  the  President  in  per- 
forming certain  duties  ?  Shall  he  be  continued,  I  ask  again,  against  the  will  of  the  Presi- 
dent ?  If  he  is,  where  is  the  responsibility  ?  Are  3'ou  to  look  for  it  in  the  President,  who  has 
no  control  over  the  officer,  no  power  to  remove  him  if  he  acts  unfeelingly  or  unfaithfully? 
Without  you  make  him  responsible  you  weaken  and  destroy  the  strength  and  beauty  of  your 
system.  What  is  to  be  done  in  cases  which  can  only  be  known  from  a  long  acquaintance 
with  the  conduct  of  an  officer  ? 

I  had  indulged  the  hope  that  upon  the  assembling  of  Congress  Mr.  Stanton 
would  have  ended  this  unpleasant  complication  according  to  the  intimation  given 
in  his  note  of  August  \2,  The  duty  which  I  have  felt  myself  called  upon  to 
perform  was  by  no  means  agreeable ;  but  I  feel  that  I  am  not  responsible  for  the 
controversy,  or  for  the  consequences. 

5  I  P 
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Unpleasant  as  this  necessarj  dMUHf e-  in  my  cabinet  has  been  to  me,  upon 
personal  considerations,  I  have  tine  oonsolatioa  to  be  assured  that,  so  far  as  the 
public  interests  are  involved,  tliere  is  no  cause  for  regret.  Salutary  reforms 
have  been  introduced  by  the  Secretary  ad  interim,  and  great  reductions  of 
expenses  have  been  effected  under  his  administration  of  its  War  Department, 
to  the  saving  of  millions  to  the  treasury. 

ANDREW  JOHNSON. 

Washington,  December  12,  1867. 


Exhibit  C. 

Address  to  the  President  hy  Ron,  Reverdy  Johnson,  Avgust  18,  1866. 

Mr.  President  :  We  are  before  you  as  a  committee  of  the  National  Union 
Convention,  which  met  in  Philadelphia,  on  Tuesday,  the  14th  instant,  charged 
with  the  duty  of  presenting  you  with  an  authentic  copy  of  its  proceedings. 

Before  placing  it  in  your  hands,  you  will  permit  us  to  congratulate  you  that 
in  the  object  for  which  the  convention  was  called,  in  the  enthusiasm  with  which 
kk  every  State  and  Territory  the  call  was  responded  to,  in  the  imbroken  har- 
mony of  its  deliberations,  in  the  unanimity  with  which  the  principles  it  has  de- 
clared were  adopted,  and  more  especially  in  the  patriotic  and  constitutional 
character  of  the  principles  themselves,  we  are  confident  that  you  and  the 
country  will  find  gratifying  and  cheering  evidence  that  there  exists  among  the 
people  a  public  sentiment  which  renders  an  early  and  complete  restoration  of 
the  Union  as  established  by  the  Constitution  certain  and  inevitable.  Party 
faction,  seeking  the  continuance  of  its  misrule,  may  momentarily  delay  it,  but 
the  principles  of  political  liberty,  for  which  our  fathers  successfully  contended, 
and  to  secure  which  they  adopted  the  Constitution,  are  so  glaringly  inconsistent 
with  the  condition  in  which  the  country  has  been  placed  by  such  misrule,  that 
it  will  not  be  permitted  a  much  longer  duration. 

We  wish,  Mr.  President,  you  could  have  witnessed  the  spirit  of  concord  and 
brotherly  affection  which  animated  every  member  of  ihe  convention.  Great  as 
your  confidence  has  ever  been  in  the  intelligence  and  patriotism  of  your  fellow- 
citizens,  in  their  deep  devotion  to  the  Union,  and  their  present  determination  to 
reinstate  and  maintain  it,  that  confidence  would  have  become  a  positive  convic- 
tion could  you  have  seen  and  heard  all  that  was  done  and  said  upon  the  occa- 
sion. Every  heart  was  evidently  full  of  joy,  every  eye  beamed  with  patriotic 
animation  ;  despondency  gave  place  to  the  assurance  that,  our  late  dreadful  civil 
strife  ended,  the  blissful  reign  of  peace,  under  the  protection  not  of  arms,  but  of  the 
Constitution  and  laws,  would  have  sway,  and  be  in  every  part  of  our  land  cheer- 
fully acknowledged  and  in  perfect  good  faith  obeyed.  You  would  not  have 
doubted  that  the  recurrence  of  dangerous  domestic  insurrections  in  the  future  is 
not  to  be  apjtrehended. 

If  you  could  have  seen  the  men  of  Massachusetts  and  South  Carolina  coming 
into  the  convention  the  first  day  of  its  meeting,  hand  in  hand,  amid  the  rap- 
turous applause  of  the  whole  body,  awakened  by  heartfelt  gratification  at  the 
event,  filling  the  eyes  of  thousands  with  tears  of  joy,  which  they  neither  could 
nor  desired  to  repress,  you  would  have  felt  as  every  person  present  felt,  that 
the  time  had  arrived  when  all  sectional  or  other  perilous  dissensions  had  ceased, 
and'  that  nothing  should  be  heard  in  the  future  but  the  voice  of  harmony  pro- 
claiming devotion  to  a  common  country,  of  pride  in  being  bound  together  by  a 
common  Union,  existing  and  protected  by  forms  of  government  proved  by  expe- 
rience to  be  eminently  fitted  for  the  exigencies  of  either  war  or  peace; 

In  the  principles  announced  by  the  convention  and  in   the   feeling    there 
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inaoifested,  w©  have  every  assurance  that  harmony  throughout  our  entire  land 
will  Boon  prevail.  We  know  that,  as  in  former  days,  as  was  eloquently  declared 
by  Webster,  the  nation's  most  gifted  statesman,  Massachusetts  and  South  Caro- 
lina went  ''shoulder  to  shoulder  through  the  Revolution,"  and  stood  hand  in 
band  "  around  the  administration  of  Washington,  and  felt  his  own  great  arm 
lean  on  them  for  support,"  so  will  they  again,  with  like  magnanimity,  devotion* 
and  power,  stand  round  your  administration,  and  cause  you  to  feel  that  you  may 
also  lean  on  them  for  support. 

In  the  proceedings,  Mr.  President,  which  we  are  t^lace  in  your  hands,  you 
will  find  that  the  convention  performed  the  grateful  duty  imposed  upon  them 
by  their  knowledge  of  your  "devotion  to  the  Constitution  and  laws  and  interests 
of  your  country,"  as  illustrated  by  your  entire  presidential  career,  of  declaring 
that  in  you  they  "  recognize  a  Chief  Magistrate  worthy  of  the  nation  and  equal 
to  the  great  crisis  upon  which  your  lot  is  cast;"  and  in  this  declaration  it  gives 
us  marked  pleasure  to  add,  we  are  confident  that  the  convention  has  but  spoken 
the  intelligent  and  patriotic  sentiment  of  the  country.  Ever  inaccessible  to  the 
low  influences  which  often  control  the  mere  partisan,  governed  alone  by  an 
honest  opinion  of  constitutional  obligations  and  rights,  and  of  the  duty  of 
looking  solely  to  the  true  interests,  safety,  and  honor  of  the  nation,  such  a  class 
is  incapable  of  resorting  to  any  bait  for  popularity  at  the  expense  of  the  public 
good. 

In  the  measures  which  you  have  adopted  for  the  restoration  of  the  Union 
the  convention  saw  only  a  continuance  of  the  policy  which  for  the  same  purpose 
was  inau;j:urated  by  your  immediate  predecessor.  In  his  re-election  by  the 
people,  after  that  policy  had  been  fully  indicated  and  had  been  made  one  of  the 
issues  of  the  oontest,  those  of  his  political  friends  who  are  now  assailing  yo« 
for  sternly  pursuing  it  are  forgetful  or  regardless  of  the  opinions  which  thdr 
support  of  his  re-election  necessarily  involved.  Being  upon  the  same  ticket 
with  that  much  lamented  public  servant,  whose  foul  assassination  touched  the 
heart  of  the  civilized  world  with  gprief  and  horror,  you  would  have  been  false 
to  obvious  duty  if  you  had  not  endeavored  to  carry  out  the  same  policy ;  and, 
judging  now  by  the  opposite  one  which  Congress  has  pursued,  its  wisdom  and 
patiiotism  are  indicated  by  the  fact  that  that  of  Congress  has  but  continued  a 
broken  Union  by  keeping  ten  of  the  States  in  which  atone  time  the  insurrection 
existed  (as  far  as  they  could  accomplish  it)  in  the  condition  of  subjugi^ted  prov- 
inces, denying  to  them  the  right  to  be  represented,  while  subjecting  their  people 
to  every  species  of  legislation,  including  that  of  taxation.  That  such  a  state  of 
things  18  at  war  with  the  very  genius  of  our  government,  inconsistent  with  every 
idea  of  political  freedom,  and  most  perilous  to  the  peace  and  safety  of  the  ooun- 
ti*y,  no  reflecting  man  can  fail  to  believe. 

We  hope,  sir,  that  the  proceedings  of  the  convention  will  cause  you  to  adhere, 
if  possible,  with  even  greater  firmness  to  the  course  which  you  are  pursuing,  by 
satisfying  jou  that  the  people  are  with  you,  and  that  the  wish  which  lies  nearest 
to  their  heart  is  that  a  perfect  restoration  of  our  Union  at  the  earliest  moment 
be  attained,  and  a  conviction  that  the  result  can  only  be  accomplished  by  the 
measures  which  you  are  pursuing.  And  in  the  discharge  of  the  duties  which 
these  impose  upon  you,  we,  as  did  every  member  of  the  convention,  again  for 
ourselves  individually  tender  to  you  our  profound  respect  and  assurance  of  our 
cordial  and  sincere  support. 

With  a  reunited  Union,  with  no  foot  but  that  of  a  freeman  treadinp^  or  per- 
mitted to  tread  our  soil,  with  a  nation's  faith  pledged  forever  to  a  strict  observ- 
ance of  all  its  obligations,  with  kindness  and  fraternal  love  everywhere  prevail- 
ing, the  desolations  of  war  will  soon  be  removed;  its  sacrifices  of  life,  sad  as 
they  have  been,  will,  with  Christian  resignation,  be  referred  to  a  providential 
purpose  of  fixing  our  beloved  country  on  a  firm  and  enduring  basis,  which  will 
forever  place   our  liberty  and   happiness  beyond  the   reach   of  human  peril. 
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Then,  too,  and  forever,  will  oar  government  challenge  the  admiration  and  re- 
ceive the  respect  of  the  nations  of  the  world,  and  be  in  no  danger  of  any  efforts 
to  impeach  our  honor. 

And  permit  me,  sir,  in  conclusion,  to  add,  that,  great  as  your  solicitude  for  the 
restoration  of  our  domestic  peace  and  your  labors  to  that  end,  you  have  also  a 
watchful  eye  to  the  rights  of  the  nation,  and  that  any  attempt  by  an  assumed 
or  actual  foreign  power  to  enforce  an  illegal  blockade  against  the  government  or 
citizens  of  the  United  States,  to  use  your  own  mild  but  expressive  words,  "  will 
be  disallowed.*'  In  this  determination  I  am  sure  you  will  receive  the  unanimous 
approval  of  your  fellow-citizens. 

Now,  sir,  as  the  chairman  of  this  committee,  and  in  behalf  of  the  convention, 
I  have  the  honor  to  present  you  with  an  authentic  copy  of  its  proceedings. 

The  Chief  Justice.  Senators,  you  have  heard  the  answer  submitted  by  the 
counsel  for  the  President  of  the  United  States.  Those  of  you  who  are  in  favor 
of  receiving  and  ordering  this  answer  to  be  filed  will  say  "ay,"  and  those  who 
are  of  the  contrary  opinion  will  say  "no."  [Having  put  the  question.]  It  is 
80  ordered ;  the  answer  is  received  and  will  be  filed. 

Mr.  Manager  Boutwell.  Mr.  President  and  gentlemen  of  the  Senate,  in 
behalf  of  the  House  of  Representatives,  and  as  directed  by  the  managers,  I 
have  the  honor  to  request  of  the  honorable  Senate  a  copy  of  the  answer  filed 
by  Andrew  Johnson,.  President  of  the  United  States,  to  the  articles  of  impeach- 
ment presented  against  him  by  the  House  of  Representatives,  and  to  say  that 
it  is  the  expectation  of  the  managers  that  they  will  be  able  at  1  o'clock  to- 
morrow afternoon,  after  consultation  with  the  House,  to  present  a  fit  replication 
to  the  answer  filed. 

Mr.  EvARTS.  Mr.  Chief  Justice  and  Senators,  the  counsel  for  the  President 
think  it  proper,  unless  some  objection  should  now  be  made,  to  bring  to  the 
attention  of  the  honoiable  court  the  matter  of  provision  for  the  allowance  of  the 
time  for  preparation  for  the  trial  which  shall  be  accorded  to  the  President  and 
his  counsel  after  the  replication  of  the  House  of  Representatives  to  the  answer 
of  the  President  shall  have  been  submitted  to  this  court.  In  the  application 
which  was  made  on  the  13th  instant  for  time  for  the  preparation  and  submis- 
sion of  the  answer,  as  then  presented  to  the  court,  we  had  included  in  our  con- 
sideration of  that  time  for  which  we  so  asked,  the  expectation  and  intention  of 
carrying  on  with  all  due  diligence  and  at  one  and  the  same  time  the  preparation 
•of  the  answer  and  the  preparation  for  the  trial.  The  action  of  the  court  and 
its  determination  of  the  time  within  which  the  answer  should  properly  be  pre- 
sented has  obliged  us,  as  may  be  well  understood  by  this  court,  to  devote  our 
whole  time  and  thought  in  this  brief  interval  to  the  preparation  of  the  answer ; 
and  we  have  had  no  time  to  consider  the  various  questions  of  law  and  of  fact 
and  of  evidence,  and  the  forms  and  means  of  the  production  of  the  same,  which 
rest  upon  the  responsibility  and  lie  within  the  duty  of  counsel  in  all  matters  of 
forensic  and  judicial  consideration.  We,  therefore,  if  the  honorable  court  please, 
submit  now  a  request  that  the  President  and  his  counsel  may  be  allowed  the 
period  of  thirty  days  after  the  filing  of  the  replication  on  the  part  of  the  House 
of  Representatives  to  the  answer  of  the  President  for  preparation  for  the  trial 
and  before  it  shall  actually  proceed;  and  I  beg  leave  to  send  to  the  Chief  Justice 
a  written  minute  of  that  proposition  signed  by  the  counsel. 

The  Chief  Justice.  It  is  not  for  the  present  in  order.  The  question  before 
the  Senate  is  the  motion  submitted  on  the  part  of  the  managers  of  the  impeach- 
ment that  the  House  of  Representatives  have  time  to  file  a  replication. 

The  motion  of  the  managers  on  the  part  of  the  House  was  agreed  to. 

The  Chibp  Justice.  The  chair  will  now  receive  an  application  on  the  part 
•cf  the  counsel  for  the  President. 

Mr.  EvARTS.  I  naw  .beg  to  ask  for  the  action  of  this  honorable  court  upon 
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the  presentation  in  writing  of  a  request  for  thirty  days  after  the  filing  of  the 
replication  for  the  defence  to  prepare  for  the  trial. 

The  Chibf  Justice.  The  Secretary  will  report  the  order  asked  on  the  part 
of  the  counsel  for  the  President. 

The  Secretary  read  as  follows  : 

To  the  Senate  of  the  United  States,  sitting  as  a  Court  of  Impeachment : 

And  now,  on  this  23d  day  of  March,  in  the  year  1868,  the  counsel  for  the 
President  of  the  United  States,  upon  reading  and  filing  his  answer  to  the  arti- 
cles of  impeachment  exhibited  against  him,  respectfully  represent  to  this  honor- 
able court  that  after  the  replication  shall  have  been  filed  to  the  said  answer,  the 
dne  and  proper  preparation  of  and  for  the  trial  of  the  cause  will  require,  in  the 
opinion  and  judgment  of  such  counsel,  that  a  period  of  not  less  than  thirty  days 
should  be  allowed  to  the  President  of  the  United  States  and  his  counsel  lor 
such  preparation,  and  before  the  said  trial  should  proceed. 

HENRY  STANBERY, 

B.  R.  CURTIS, 

THOMAS  A.  R.  NELSON,       . 

WILLIAM  M.  EVARTS, 

W.  S.  GROESBECK, 

Of  Counsel. 

Mr.  Howard.  Mr.  President,  if  it  be  in  order  I  will  now  move  that  that 
application  lie  upon  the  table  until  the  replication  of  the  House  of  Represents 
tives  shall  come  irf. 

Mr.  Manager  Bingham.  Mr.  President,  before  the  vote  is  taken  I  ask  leave 
to  state  that,  if  it  be  the  pleasure  of  the  Senate,  the  managers  on  the  part  of 
the  House  are  ready  to  consider  this  application  now. 

The  Chief  Justice.  Senators,  it  is  moved  by  the  senator  from  Michigan 
that  the  application  on  the  part  of  the  counsel  for  the  President  lie  upon  the 
table  until  the  replication  shall  be  filed. 

Mr.  U«»WARD.  I  withdraw  that  motion  for  the  moment  if  the  managers  wish 
to  be  heard. 

The  Chief  Justice.  The  senator  from  Michigan  withdraws  his  motion.  Do 
the  managers  wish  to  be  hoard  ? 

Mr.  Manager  Logan.  Mr.  President  and  senators,  I  am  instructed  by  the 
-managers  on  the  part  of  the  House  of  Representatives  to  resist  the  granting  of 
this  application,  not  on  account  of  the  time  at  which  it  is  presented,  but  for  the 
reason  that  it  does  not  contain  such  matter  as  in  our  opinion  will  justify  the 
Senate  in  giving  further  time  for  preparation  on  the  part  of  the  respondent's 
counsel  for  the  trial  of  this  cause.  We  do  not  desire  to  force  this  trial  any 
more  rapidly  than  the  necessities  of  the  case  demand,  but  desu-e  that  such  rulefe 
as  have  heretofore  been  observed,  or  as  would  be  observed  in  a  court  at  law, 
may  be  adhered  to  in  the  testing  of  the  sufficiency  of  this  application.  What 
reasons  are  given  in  the  application  here  presented  for  the  time  to  be  extended  t 
None  more  than  that  counsel  shall  have  an  opportunity  to  prepare  themselves 
for  oratorical  displays  before  this  august  body.  They  have  had  the  same 
opportunities  that  the  managers  on  the  part  of  the  House  of  Representatives 
have  had  for  preparation.  They  can  and  will  have  the  same  during  the  whole 
progiess  of  this  trial.  It  is  not  stated  that  any  witness  who  will  prove  any 
material  fact  is  not  present,  or  whose  presence  cannot  any  day  be  procured.  It 
is  not  stated  that  delay  is  necessary  for  the  procurement  of  records,  docu- 
ments, persons,  or  papers,  material  or  immaterial  in  this  case.  Why,  then,  Mr. 
President,  grant  further  time  when  no  good  cause  under  the  rule  is  shown  *{ 
The  answer  herein  filed  admits  the  order  of  removal  of  the  Secretary  of  Y^v 
and  the  order  appointing  a  Secretary  ad  interim.    The  President  knew  what 
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the  law  was  when  theae  orders  were  made,  and  kno wrnpf  it,  violated  it,  for  whicb 
violation  we  charge  him  with  high  misdemeanors  i^  office.  In  the  roanj  trialo 
we  have  reported  in  this  and  other  countries  this  application  has  no  precedent. 

In  the  case  of  Judge  Chase  his  application  stated,  in  substance,  that  rt  wa» 
not  in  his  power  to  obtain  information  respecting  facts  alleged  against  him  to 
have  taken  place  in  Philadelphia  and  Richmond,  in  time  to  prepare  and  put  in 
bis  answer  and  proceed  to  trial  before  the  5th  day  of  March  then  next  following ; 
and  further,  that  he  could  not  get  his  witnesses  or  counsel  nor  prepare  his 
answer,  at  the  same  time  disclaiming  that  this  was  done  for  delay.  This  appli- 
cation was  sworn  to  by  the  respondent ;  he  was  given  time,  and  the  facts  show 
that  his  answer  was  filed  and  his  trial  had,  and  be  acquitted  in  five  days'  less 
time  than  he  swore  it  would  take  him  to  prepare  for  trial. 

In  Judge  Peck's  case  his  application  stated  his  difficulties  in  obtaining  wit- 
nesses, the  distance  they  lived  from  Washington,  the  time  it  would  require  tbem 
to  travel  from  St.  Louis  to  Washington,  the  necessity  for  copying  and  obtaining 
records  ;  that  fouryears  had  elapsed  since  the  transpiring  of  the  acts  complained 
of  against  him.  This  application  was  also  sworn  to.  If  the  learned  counsel 
remember  the  trial  of  Queen  Caroline  before  the  Parliament  of  Great  Britain, 
when  time  was  granted  for  the  procurement  of  evidence  the  learned  attorney 
general  then  and  there  protested  against  the  granting  of  time  becoming  a  pre- 
cedent for  any  future  trial,  this  application  being  granted  merely  through 
courtesy  to  the  Queen,  when  witnesses  were  deemed  absolutely  necessary  to 
protect,  if  possible,  her  reputation.  This  application  differs  in  form  and  sub- 
stance from  any  that  our  attention  has  been  directed  to,  made  by  the  counseU^ 
signed  by  themselves,  and  sworn  to  by  no  one. 

Mr.  President,  the  rule  in  courts  of  law,  in  applications  for  a  continuance  of 
the  cause  or  the  extension  of  time,  is,  that  reasons  good  and  sufficient,  must  be 
stated  ;  if  for  want  of  a  witness  or  witnesses,  you  must  give  the  name  or  names, 
the  residence,  and  what  you  expect  to  prove  by  said  witness  or  witnesses,  and 
that  you  know  of  no  other  witnesses  present  by  whom  you  can  prove  the  same 
facts,  and  also  that  you  have  used  due  diligence  to  procure  the  evidence.  This 
application  certainly  does  not  come  under  that  rule.  No  evidence  is  stated  that 
16  expected  to  be  produced.  The  name  of  no  witness  is  given  that  is  expected 
to  be  subpoenaed.  No  distance  is  mentioned  that  must  be  travelled.  No  residence 
h  mentioned.  It  is  not  stated  that  any  attempt  has  been  made  to  obtain  any 
evidence  or  to  even  have  witnesses  subpoenaed.  But,  sir,  for  what  is  this  appli- 
cation made,  and  upon  what  is  it  based  ?  It  is  based  upon  no  urgent  necessity 
for  time,  that  justice  may  be  done  in  the  premises,  but  merely  indicates  to  the 
Senate  that  time  is  desired  to  examine  authorities,  to  prepare  arguments,  and  for 
nought  else  can  we  discover  that  it  is  made. 

.  Sii*s,  we  insist,  as  managers  on  the  part  of  the  House  of  Representatives  and 
the  people,  that  no  more  time  shall  be  given  in  this  case  than  is  absolutely 
necessary  to  try  it ;  there  is  no  necessity  for  the  extension  for  counsel  to  pre- 
pare on  either  side  ;  none  for  the  procurement  of  witnesses,  as  none  has  been 
asked  on  that  ground.  If  time  be  given  on  this  application,  perhaps  when  issue 
is  joined  and  the  time  now  extended  elapses,  we  may  be  met  by  an  affidavit 
asking  more  time  for  the  procurement  of  witnesses  in  some  distant  part  of  the 
country.  In  my  judgment  time  should  not  be  granted  for  the  trial  ot  the  Prea- 
ident  of  the  United  States  on  any  different  application  from  that  required  to  give 
time  for  the  trial  of  the  poorest  and  humblest  citizen  in  the  land  ;  he  should  be 
tried  by  the  same  rules  and  held  amenable  to  the  same  laws  that  apply  to  any 
other  citizen.  Let  it  not  be  said  that  no  harm  may  come  to  the  country  by 
postponement  of  this  cause.  If  we  are  correct  in  our  charges  against  him,  haiin 
may  come  by  a  postponement. 

We  have  chaiged  him  with  intentionally  violating  the  law ;  we  have  charged 
him  with  obstructing  the  law.    Oar  charges  are  of  tsuch  a  character  as  show 
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him  to  be  a  dangerane  person  to  remain  the  Chief  Magistrate  of  the  nation,  i Das- 
much  as  he,  instead  of  administering,  obstructs  tbe  law.  It  is  said  that  time 
wonid  be  given  to  an  ordinary  criminal  to  prepare  his  defence.  I  may  be  par- 
doned for  saying  that  we,  as  the  managers  on  the  part  of  the  Hoase  and  the 
country,  consider  the  President  a  criminal,  but  not  an  ordinary  one.  We  charge 
him  as  a  criminal,  and  are  bound  to  so  consider  him  until,  by  the  verdict  of  hiB> 
triers,  he  shall  be  acquitted  of  all  the  articles  herein  presented.  The  learned 
counsel  for  the  respondent  do  not  agree  with  us  in  this ;  nor  do  we  ask  the 
Senate  to  so  adjudge  until  our  charges  are  made  good  by  competent  testimony. 
The  course  of  the  case  of  ordinary  criminals  who  commit  crimes  or  misdemean- 
ors is,  or  may  be,  different  from  the  course  in  this  case.  But,  sir,  ordinary 
criminals  are  either  arrested  and  put  under  bonds  or  imprisoned,  that  no  further 
violations  of  law  may  be  committed  by  them  during  the  pendency  of  their  trial. 
But,  sir,  in  this  case  the  President,  who  is  charged  with  violating  the  law,  has 
the  same  power  to  act  to-day  and  still  trample  the  laws  and  the  Constitution 
under  foot  that  he  had  the  day  we  charged  him  with  having  committed  these 
high  crimes  and  misdemeanors ;  hence  the  reasons  for  not  granting  time  in  this 
case  are  stronger  than  could  be  urged  in  the  case  of  an  ordinary  criminal. 

In  the  one  case  you  would  give  time  where  no  danger  might  arise  from  doing 
so ;  but  in  this  case  danger  to  the  people  might  arise,  and  hence  the  same 
reasoning  does  not  operate  in  this  that  does  in  the  case  of  an  ordinary  criminal ; 
and  we  here  enter  our  protest  against  any  extension  of  the  time  whatever  in 
this  case.  What  we  desire  is  that  the  replication  of  the  managers  may  be  filed 
to-morrow  at  one  o'clock,  and  then  we  may  be  permitted  to  state  our  case  to 
the  Senate  acting  as  a  court  of  impeachment,  and  that  we  may  follow  it  up  with 
the  evidence,  and  that  the  counsel  for  the  respondent  may  then  state  their 
defence  and  produce  their  evidence,  and  that  on  the  issue  thus  made  the  court 
may  decide  as  to  the  guilt  or  innocence  of  the  party  accused. 

This  is  what  we  ask,  and  this  is  what  we  have  a  right  to  expect.  I  presume 
no  man  will  doubt  that  if  an  application  of  this  kind  were  made  to  a  court  at 
law,  the  inquiry  would  be  :  **  Have  you  issued  your  subpoenas ;  have  you  at- 
tempted to  get  your  witnesses ;  have  you  attempted  to  make  any  preparation  to 
try  the  cause?"  And  if  the  counsel  would  answer  that  they  had  made  no  pre- 
paration whatever;  that  they  had  issued  no  subpoenas;  had  made  no  attempt  to 
procure  witnesses  or  get  ready  for  the  trial  of  the  cause,  but  merely  desired 
time  for  thought  and  reflection,  the  application  would  certainly  be  denied.  And 
against  the  granting  of  this,  not  made  upon  the  oath  of  any  person,  not  signed 
by  the  President,  and  merely  intended  for  the  benefit  of  counsel,  we,  the  mana- 
gers, in  the  name  of  the  House  of  Representatives  and  the  whole  people  of  this 
republic,  do  most  solemnly  protest. 

Mr.  EvARTS.  Mr.  President,  I  may  be  allowed  very  briefly  to  call  the  at- 
tention of  this  honorable  court  to  the  attitude  of  the  cause  before  them,  as  we 
conceive  it  to  be.  Other  courts,  except  such  as  are  called  for  a  special  trial 
upon  a  special  and  limited  authority,  have  established  regulations  guarding  the 
rights  of  defendants,  either  in  civil  or  in  criminal  prosecutions,  with  established 
t^rms  of  court  and  well  recognized  and  understood  habits  of  the  conduct  of 
judicial  business.  In  our  estimate  of  the  course  of  this  proceeding  before  this 
honorable  cx)iirt  we  have  not  yet  arrived  at  a  time  when  it  was  the  duty  of  coun- 
sel or  was  at  the  charge  of  the  accused  to  know  or  consider  what  the  issues 
were  upon  which  he  was  to  prepare  on  his  side  or  expect  on  the  other  the  pro- 
duction of  proof.  Beyond  that,  we  feel  no  occasion  to  present  by  affidavit  to 
this  honorable  court  a  matter  so  completely  within  its  cognizance  that  our  time 
to  plead  was  fixed  so  as  to  offer  us  but  eight  working  days  for  that  duty  of 
counsel. 

Obedient  to  the  orders  of  the  court,  observant,  as  we  propose  at  all  times  to 
be,  of  that  public  necessity  and  duty  which  require  on  the  part  of  the  Pcesid^^it 
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«f  the  United  States  and  his  counsel,  not  less  than  on  the  part  of  the  House  of 
Representatives  and  itQ  managers,  that  diligence  should  be  used,  and  that  we 
his  counsel  i*hould  be  withdrawn  from 'all  other  professional  or  personal  avoca- 
tions, we  yet  cannot  recognize  in  the  presence  of  this  court  that  that  is  an  an- 
swer to  an  application  for  reasonable  time  to  consider  and  prepare,  to  subpoena 
and  produce,  in  all  things  to  an*ange  and  in  all  things  to  be  ready,  for  the  actual 
procedure  of  the  trial.  Nor,  with  great  respect  to  the  honorable  managers  in 
this  great  procedure,  do  we  esteem  it  a  sufficient  answer  to  our  desire  to  be  re- 
lieved from  undue  pressure  of  haste  upon  our  part  that  equal  pressure  of  haste 
may  have  been  used  on  the  other.  We  do  not  so  understand  the  question  of 
the  just  and  orderly  pi-otection  of  public  interests  as  that  this  compensation  for 
haste  required  from  the  defendant  may  be  demanded  by  equal  haste  being  neces- 
sary on  the  part  of  the  prosecution. 

But,  beyond  this,  the  honorable  managers  give  us  more  professional  credit 
than  we  are  entitled  to  when  they  assume  to  say  that  our  standard  of  our 
duty  and  our  means  and  our  needs  for  properly  performing  it  are  neces- 
sarily to  be  measured  by  theirs.  Nor  do  they  sufficiently  attend,  as  I  say 
with  great  respect,  to  the  position  of  the  accused  and  his  counsel  in  reference  to 
the  preparation  of  a  defence  with  that  which  is  occupied  by  the  managers  and 
by  the  House  of  Representatives  in  reference  to  the  explorations  and  the  pro- 
vision and  the  preparation  of  the  accusation  and  of  its  evidence ;  for  during  a 
very  considerable  period,  with  the  coercive  power  of  summoning  witnesses  and 
^  calling  for  papers  which  rightfully  belongs  to  the  House  of  Representatives,  all 
this  matter  upon  the  one  side  and  the  other,  to  a  certain  extent,  may  have  been 
actually  explored  by  them,  and,  as  is  known,  to  a  very  great  extent,  certainly 
haa  been. 

Now  if  this  honorable  court  will  give  the  counsel  for  the  President  of  the 
Ufiited  States  due  respect  in  regard  to  the  position  in  which  we  present  our- 
selves, due  respect  to  our  statement,  it  will  understand  that  up  to  this  time  the 
consideration  of  the  degree  and  measure,  of  the  means  and  occasions,  for  proof 
has  not  yet  possibly  received  our  practical  and  responsible  attention,  and  that 
within  the  limits  of  this  accusation,  unless  it  shall  be  narrowed  more  than  we 
expect  by  the  replication  to  be  filed,  there  may  be,  there  must  be,  a  very  con- 
siderable range  of  subjects  and  a  very  considerable  variety  of  practical  consid- 
erations that  will  need  to  come  under  the  responsible  judgment  and  for  the 
responsible  action  of  counsel. 

It  would  seem  to  me  that  we  are  placed  thus  far  in  the  attitude  of  a  defend- 
ant in  a  civil  or  in  a  public  prosecution  who  upon  the  issue  joined  desires  tiipe 
to  prepare  for  trial.  The  ordinary  course  in  such  a  case  is  that  as  matter  of 
right,  as  matter  of  absolute  and  universal  custom,  one  is  not  required  or  ex- 
pected to  give  any  cause  of  actual  obstruction  and  difficulty  in  reference  to 
a  continuance  to  what  is  the  term  of  the  court,  doubtless  in  mo&t  cases  to 
occur  within  a  brief  period  after  the  issue  is  join^d.  This  court  having  no  such 
arrangement,  and  no  such  possible  arrangement  of  its  affairs  in  advance,  we  are 
obliged  at  each  stage  of  regular  proceeding  to  ask  your  attention  as  to  wliaf  you 
will  provide  and  consider  in  the  particular  case  is,  according  to  the  general  nature 
of  the  procedure  and  the  understood  attitude  of  both  parties  to  it,  a  just  and  rea- 
sonable proposition  to  be  made  by  us  as  to  the  time  that  should  be  allowed  for 
the  preparation  in  all  respects  for  this  trial  after  the  issue  shall  have  been  joined. 
We  do  not  ask  any  more  time  than  in  the  interest  of  justice  and  duty  under  the 
actual  circumstances  of  this  case  should  be  given  to  the  poorest  man  in  the  country. 
The  measure  of  justice  and  of  duty  has  no  respect  whatever  to  poverty  or  sta- 
tion. The  actual  nature  of  the  proceeding,  the  actual  circumstances  of  the 
case  are  to  furnish  the  rule  for  the  exercise  of  whatever  falls  within  the  discre- 
tion of  the  court.  If  during  the  trial,  on  the  part  of  the  managers,  it  should 
appear  that,  by  accident  or  by  any  other  just  excuse,  the  attendance  of  a  proper- 
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witness  on  their  part  was  required,  it  wonld  be  the  dnty  of  this  court,  in  the* 
administration  of  justice,  to  allow  prdper  time  and  delay  for  the  production  of 
the  witness.     And  so,  upon  our  part,  if,Tore«een  or  unforeseen,  such  an  occasion 
should  arise,  it  would  be  a  necessary  duty  of  the  court  to  take  it  into  considera- 
tion  and  provide  for  it  as  the  occasion  arose.     The  proposition  that  we  now 
make  to  the  court,  and,  unless  there  is  to  be  a  departure  from  the  general  habtV 
of  all  courts  in  such  a  predictment  of  a  procedure,  what  we  expect  their  action' 
according  to  and  upon  is  this :  that  after  issue  joined  we  should  have  a  reason- 
able time  before  we  should  be  considered  as  bound  to  be  in  the  condition  of 
preparation  for  the  proceedings  in  the  cause. 

Mr.  Manager  Wilson.  Mr.  President  and  Senators,  the  managers  on  the  part 
of  the  House  of  Representatives  have  determined,  so  far  as  may  lie  in  their 
power,  that  this  case  shall  not  be  taken  out  of  the  line  of  the  piecedents ;  there- 
lbi*e  it  is  that  we  will  resist  all  applications  for  unreasonable  delay.  The  counsel 
for  the  respondent  who  h^s  just  taken  his  seat  might  well,  in  view  of  the 
remarks  which  he  submitted,  have  waited  until  issue  joined  before  presenting 
this  motion  ;  but  it  is  here,  and  we  are  prepared  here  and  now  to  take  the  motion 
as  we  find  it,  and  deal  with  it  as  its  form  and  merit  of  substance  require. 

It  will  be  remembered  that  the  first  step  taken  by  the  counsel  for  the  re- 
spondent on  the  13th  instant  was  in  violation  of  the  precedent  established  by  thd* 
cases  which  have  been  tried  by  the  Senate  of  the  United  States.  Looking  into 
the  case  of  Judge  Chasef  we  find  that  on  the  return  day  of  the  summons  he  ap- 
peared and  made  application  for  time  to  answer ;  but  he  did  not  stop  at  this  ;  he 
coupled  with  his  motion  for  time  to  answer  a  request  for  time  to  prepare  for  his 
trial.  He  supported  his  application  by  his  solemn  affidavit,  stating  that  he  could* 
not  possibly  prepare  his  case  for  trial  before  the  5th  day  of  the  succeeditllr 
March,  and  therefore  he  asked  an  allowance  of  time  for  preparation  for  triiu 
until  the  commencement  of  the  next  session  of  Congress,  as  the  then  session 
would  expire  oo  the  4th  day  of  that  month. 

In  his  application  li[e  discloses  the  necessities  inducing  his  request,  amont 
which  were  the  distances  lying  between  the  capital  and  the  places  where  he  waJ  • 
to  ascertain  the  facts  and  circumstances  necessary  for  his  defence,  and  to  find* 
the  witnesses  to  support  it.     After  due  consideration  the  Senate  overruled  hi#- 
application,  and  required  him  to  answer  on  the  4th  day  of  the  succeeding 
February,  thus  allowing  him,  both  for  answer  and  preparation,  thirty  days 
instead  of  eleven  months,  as  prayed  for  in  his  motion.     And|what  was  the 
r^ult  in  that  case  ?     Why,  that  on  the  1st  day  of  March  succeeding,  four  days 
before  the  time  which  he  stated  in  his  affidavit  would  be  required  for  him  tO' 
prepare  for  trial,  the  cause  had  been  tried  on  such  perfect  preparation  that  it 
resulted  in  the  acquittal  of  the  respondent.     The  Senate  judged  better  than  he 
of  the  difficulties  of  his  case  and  of  the  time  required  to  overcome  them.     So 
in  the  case  of  Judge  Peck,  when  he  appeared  on  the  return  day  of  the  writ,  it 
having  been  served  on  him  but  three  days  prior  to  the  return,  he  made  his  joint 
apj::^M?Sktion  for  time  to  answer  and  time  to  prepare  for  trial,  and  supported  it  by 
his  ssjemn  affidavit.    He  was  granted  the  time  he  desired  to  prepare  his  answer,- 
when,  by  an  adjournment  of  Congress,  his  case  went  over  for  trial  until  the 
next  session. 

But  we  have  had  no  such  course  pursued  in  this  case.  On  the  return  day  of 
the  summons,  notwithstanding  the  rule  of  the  Senate  required  on  that  day  and 
at  that  time  the  filing  of  the  answer,  we  were  met  first  with  an  application  for 
forty  days'  leave  in  which  to  prepare  an  answer.  The  honorable  Senate  allowed 
ten  days  ;  and  now,  at  the  expiration  of  that  time,  we  find  a  most  elaborate 
answer  presented  by  the  counsel  for  the  respondent ;  and  in  it  is  embodied  tbe 
strongest  argument  against  any  delay  in  this  case  that  has  come  from  any  source 
or  is  known  to  any  person  ;  and  that  is,  that  the  respondent,  by  his  answer,  affirms 
as  lying  within  his  rightful  pawers  under  the  Constitution  the  light  to  do  thfir 
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very  acts  which  we  have  charged  against  him  at  the  bar  of  this  Senate  as  crimi- 
nal acts,  and  persists  in  his  defiance  of  the  laws  and  in  the  wickedness  of  the 
coarse  which  the  representatives  of  the  people  have  challenged.  This  might  not 
be  a  weighty  consideration  in  an  ordinary  case.  It  might  not  weigh  much  if, 
instead  of  the  present  respondent,  we  had  some  other  officer  of  the  government 
charged  at  the  bar  of  the  Senate  with  the  offences  enumerated  in  the  articles  to 
which  he  has  this  day  answered. 

Bnt  in  this  case  it  is  of  weight,  and  should  have  due  consideration.  Why  is 
it  of  weight  ?  Because  the  respondent  has  devolved  on  him  not  only  the  duty 
which  r^sts  upon  the  citizen  to  obey  the  law,  bnt  also  the  higher  duty  to  exe- 
cute the  law,  and  is  clothed  by  the  Constitution  of  the  country  with  the  whole 
executive  power  of  the  nation,  that  he  may  be  enabled  to  discharge  faithfully 
the  duty  thus  imposed.  He  has  not.  in  the  judgment  of  the  House  of  Repre- 
sentatives, discharged  this  duty  as  his  oath  of  office  requires,  but  has  dis- 
regarded the  law  and  defied  its  authority.  For  his  failure  to  discharge  it,  for 
his  acts  of  positive  transgression  of  the  laws  of  the  land,  he  is  arraigned  at  the 
bar  of  the  Senate,  and  presenting  answer,  justifies  the  acts  which  make  up  his 
grave  offences,  claims  the  right  to  repeat  and  extend  them,  and  now  asks  for 
time  that  he  may  further  imperil  the  nation  while  he  endeavors  to  make  good 
his  unlawful  assumptions  of  power,  in  the  mean  time  holding  in  his  hands  under 
and  by  virtue  of  the  Constitution  the  executive  power  of  the  republic.  No 
provision  having  been  made  for  its  temporary  surrender,  he  retains  that  power, 
disturbing  the  repose  of  the  country  and  interfering  with  every  interest  of  busi- 
ness and  trade  and  commerce,  by  prolonging  this  unfortunate  conflict  between 
the  two  departments  of  the  government.  ^ 

Mr.  President  and  Senators,  we  feel  it  to  be  our  most  solemn  duty  to  urge 
npon  you  in  the  name  of  the  representatives  of  the  people,  and  of  the  people 
themselves,  that  speedy  progress  toward  a  conclusion  of  this  case  which  shall 
guard  the  right*  and  the  interests  of  the  people,  their  laws  and  their  govern-* . 
ment,  and  at  the  same  time  observe  with  reasonable  care  the  rights  belonging 
to  the  respondent.  The  present  application  for  delay  is  without  precedent  in 
the  cases  heretofore  tried  by  the  Senate,  and  were  it  not  for  the  order  adopted 
by  this  body  on  the  13th  instant,  which  now  must  be  regarded  as  a  rule,  this 
application  could  not  be  made,  as  that  rule  is  the  only  thing  which  takes  this 
case  out  of  the  line  of  precedents  to  which  I  have  referred.  It  should  have 
been  coupled  with  the  other  motion  made  before  the  adoption  of  the  rule,  and 
the  whole  case  so  far  as  respects  causes  of  delay  in  this  proceeding  disclosed  at 
the  threshold.     The  following  order  constitutes  the  rule  to  which  I  refer : 

Ordered,  That  unless  otherwise  ordered  by  the  Senate  for  cause  shown,  the  trial  of  the 
pending  impeachment  shall  proceed  immediately  after  replication  shall  be  filed. 

Now,  I  submit  that  the  **  cause  shown''  in  this  application  is  not  such  cause 
as  will  justify  the  Senate  in  the  exercise  of  a  sound  discretion  in  granting  the 
time  which  has  been  asked  for  by  the  respondent  to  enable  him  to  prepare  for 
trial.  It  does  not  show  cause  of  substance,  and  presents  mere  questions  of 
convenience. 

Mr.  Howard.  Will  the  manager  please  read  that  order  again? 

Mr.  Manager  Wilson.  "  Ordered,  That  unless  otherwise  ordered  by  the 
Senate  for  cause  shown,  the  trial  of  the  pending  impeachment  shall  proceed 
immediately  after  replication  shall  be  filed." 

It  will  be  observed — the  inten*nption  suggests  it  to  my  mind — that  in  view 
of  this  rule  the  Senate  cannot,  with  due  regard  to  its  own  action,  grant  this 
extension  of  time,  because  a  sound  discretion  cannot  be  exercised  under  the 
lole  and  upon  this  application  until  issue  be  joined  between  tlie  people  and  their 
vepresentatives  and  the  respondent,  though  we  waive  this  objection  in  the 
interest  of  the  economy  of  time.  But,  as  I  have  said,  this  application,  consid-' 
^ved  now  or  at  any  other  time,  must  be  addressed  to  the  soona  discretion  of  the 
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Senate,  and  it  is  for  us  to  remember  that  a  sound  discretion  acts  not  without 
rule  to  guide  it.  The  discretion  to  which  such  motions  are  addressed  must  be 
directed  by  law — "  it  must  be  governed  by  rule,  not  by  humor  ;  it  must  not  be 
arbitrary,  vague,  and  fanciful,  but  legal  and  regular." 

And  I  therefore  deny  that  the  application  and  the  statements  therein  con- 
tained do  or  can  convey  to  the  mind  of  this  Senate  that  view  of  this  case  which 
must  be  presented  by  the  respondent  in  order  to  justify  you  in  saying,  in  the 
exercise  of  a  sound  discretion,  that  one  hour's  delay  should  be  granted  ;  for  there 
is  nothing  of  a  substantive  character  affecting  the  merits  of  the  case  disclosed 
upon  which  it  can  act. 

What  is  the  application  ?  It  is  substantially  that  counsel  have  not  had  time 
to  prepare  and  become  familiar  with  the  case,  therefore  they  must  be  allowed 
opportunity  to  educate  themselves  in  the  particular  matter  committed  to  thehr 
charge.  I  apprehend  that  that  is  not  good  cause  upon  which  this  Senate  may 
act  and  grant  the  prayer  of  this  present  application  More  than  that,  it  will  M 
observed  that  the  respondent  has  been  carefully  kept  out  of  this  case  on  these 
motions.  In  all  other  cases  in  this  country  of  which  I  have  any  knowledge, 
the  respondent  has  asked  in  his  own  name,  supporting  his  request  by  his  affi- 
davit, for  delay  of  proceedings  ;  judges  summoned  from  the  bench  and  brought 
to  this  bar  have  presented  their  petitions  in  person,  supported  by  their  solemn 
affidavits,  and  asked  upon  the  facts  stated  by  them,  covering  and  disclosing  all 
of  the  features  of  their  cases,  and  unfolding  their  line  of  defence,  a  reasonable 
time  in  which  to  prepare  answer  and  to  prepare  for  trial.  But  it  is  not  so  here  ; 
and  we  have  to  ask  that  while  this  case  is  thus  kept  out  of  the  ordinary  rule 
and  uniform  practice  of  former  cases,  the  Senate  will  regard  in  some  degree  the 
voice  of  the  representatives  as  presented  by  the  managers,  and  put  this  re- 
spondent upon  his  speedy  trial,  to  the  end  that  peace  may  be  restored  to  the^ 
country  by  the  healing  efficacy  of  a  determination  of  this  prosecution — the  restor* 
ation  of  harmony  between  the  two  contending  departments  of  the  government* 
and  to  the  further  end  that  all  things  may  again  move  on  in  this  land  as  they 
were  accustomed  in  the  times  before  this  unfortunate  conflict  and  its  disturbing 
results  occurred.  Therefore,  Senators,  in  the  name  of  the  House  of  Represent- 
atives, and  of  the  people  in  whose  names  they  have  acted  in  this  behalf,  we ' 
ask  that  this  application,  as  it  is  now  presented  and  considered,  may  be  denied 
by  the  Senate. 

Mr.  Stanbkrv.  Mr.  Chief  Justice,  on  the  13th  instant,  when  we  entered  our 
appearance,  and  wlien  we  supposed  we  had  nothing  to  do  but  to  enter  our  ap- 
pearance and  ask  for  time  to  answer,  the  honorable  court  made  an  order  that  we 
should  have  until  the  23d,  this  day,  to  file  our  answer.  They  gave  to  the 
managers  leave  to  file  replication,  without  limiting  them  at  all  as  to  time,  but 
provided  that  upon  the  filing  of  the  replication  the  case  should  proceed  to  trial 
unless  reasonable  cause  should  be  shown  for  further  delay.  Then  the  honor- 
able court  meant  us  to  have  time  to  prepare  for  trial  if  we  reasonably  showed 
that  it  was  necessary. 

Now,  what  has  happened,  Mr.  Chief  Justice  ?  What  ha*^  been  stated  to  thia- 
honorable  court,  composed  in  a  great  measure  of  members  of  the  bar,  by  mem- 
bers of  the  bar  that  I  hope  have  sufficient  standing  with  this  court  to  have  some 
credit,  at  least,  for  professional  statements  made  upon  their  honor  1  What  have 
we  stated  ]  That  since  we  had  this  leave  every  hour  and  every  moment  ha» 
be«n  occupied  with  the  pleadings ;  not  an  instant  lost,  not  a  counsel  absent. 
We  have  refused  all  other  occupation  ;  we  have  devoted  ourselves  exclusively  * 
to  this  day  and  nig^t,  and  I  am  sorry  to  be  obliged  to  say  two  days  sacred  to 
other  duty.  There  has  been  not  a  moment's  delay.  And  how  has  this  timc») 
been  occupied,  Mr.  Chief  Justice  ?  Occupied,  every  instant  of  it,  in  the  prepa-^- 
ration  of  this  answer.  AUow  me  to  say  to  the  honorable  court  that  it  was  not 
nntil  fifteen  minutes  before  we  came  here  that  our  document  was  ready.        «     « 
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Certainlji  it  was  intended  on  the  13th  to  give  us  time  not  merely  to  prepare 
our  answer,  but  to  prepare  for  that  still  more  material  thing,  the  trial.  And 
now  I  hope  I  shall  obtain  credit  with  the  honorable  court  when  I  saj  that  we 
have  been  so  pressed  with  this  duty  of  making  up  the  issue  and  preparing  the 
answer  that  we  have  not  had  an  opportunity  of  asking  the  Presirlent  "  What 
witnesses  will  you  have?"  Nay,  we  have  been  so  pressed  that  to  the  communica- 
tions which  we  have  received  from  the  honorable  managers  in  regard  to  admits- 
Bions  and  to  facilitate  proof, we  have  been  obliged  to  say,  in  reply,  **  We  have  not, 

fentlemen,  as  yet.  a  moment's  time  to  consider  your  communications."  All  we 
now  of  this  case  is  that  it  refers  to  transactions  not  only  here,  but  at  Cleveland 
and  St.  Louis,  at  distant  points.  They  have  sent  us  a  list  of  witnesses  who  are 
to  come  from  these  various  places  as  to  matters  in  regard  to  which  they  expect 
to  make  proof  against  us  as  to  what  was  said  and  done  at  those  places,  and  as 
yet  I  do  not  know  a  single  witness  whom  the  President  wants  to  call  in  his  de- 
fence. I  know  that  he  wants  to  call  witnesses,  but  I  ha\:e  not  yet  had  an 
opportunity  of  knowing  who  those  witnesses  are.  We  have  not  subpoenaed  one. 
We  do  not  know  the  name  of  any  one  except  those  who  happen  to  live  here 
whom  we  shall  want,  nor  which  of  them. 

Now,  mark  all  this  time  the  advantage  that  the  honorable  managers  have  had 
over  us.  As  I  understand  it,  and  I  suppose  it  will  not  be  denied,  almost  every 
day  since  they  have  been  engaged  in  the  preparation  for  the  trial.  Their  arti- 
cles were  framed  long  ago.  While  we  were  engaj^ed  in  preparing  our  answer 
tbfty  have  been,  as  I  understand,  most  industriously  engaged  in  preparing  the 
witnesses.  Day  after  day  witnesses  have  been  called  before  them  and  testi- 
mony taken.  We  have  had  no  such  power;  we  have  had  uo  such  opportunity — 
not  the  slightest.  We  aie  here  without  any  preparation  in  the  way  of  witnesses, 
without  having  had  a  moment  to  consult  with  our  client  or  among  ourselves. 

.  The  gentlemen  say  that  our  anxiety  ia  to  prepare  ourselves,  whereas  they  are 
already  prepared,  completely  prepared,  so  far  as  counsel  need  prepare  them- 
selves. I  am  very  happy  to  hear  that  they  are.  I  should  be  very  far  from 
saiying  that  I  am  equally  prepared.  I  have  h.ad  no  time  to  look  to  anything 
else  except  this  necessary  and  all-absorbing  duty  which  we  have  just  completed. 
■Now,  if  the  Senate  say  we  shall  go  on  when  this  replicaiion  comes  in,  which,  I 
am  told,  is  to  come  in  to-morrow,  they  will  put  me  in  a  position  that  I  have 
never  been  in  before  in  all  my  practice  anywhere,  with  a  client  and  a  case  and 
a  formidable  array  against  me,  and  yet  not  a  witness  summoned,  not  a  document 
prepared — all  unarmed  and  defenceless. 

1  beg  this  honorable  court  to  treat  us  with  some  leniency,  to  give  us  time. 
If  you  cannot  give  us  all  we  ask, give  us,  at  least,  some  time  within  which,  by 
the  utmost  diligence,  we  can  make  that  preparation  we  deem  to  be  useful,  and 
without  which  we  are  unsafe  and  unprepared. 

^  The  gentlemen  complain  that  we  ought  to  have  been  ready  on  the  13th. 
They  read  against  us  a  rule  that  that  was  the  day  fixed  for  not  only  the 
appearance,  but  the  filing  of  the  answer.  What!  They  read  out  ot  a  rule  that 
old  formula  that  has  come  down  to  us  for  five  hundred  years,  the  order  to 
**.  appear  and  answer" — the  same  language  which  was  adopted  at  that  early  time 
when  pleadings  were  ore  tenus  and  by  parol,  when  the  defendant  was  called  and 
answered  immediately.  But  even  our  old  independent  and  sturdy  ancestors 
would  not  answer  on  that  day,  although  they  were  to  answer  by  word  of  mouth  ; 
and  we  know  that  always  they  demanded  time  and  always  had  time,  '<  leave  to 
imparl"  a  day  to  answer. 

We  have  preserved  the  same  phraseology  in  our  subsequent  proceedings. 
The  summons  is  still  to  a  defendant,  "  You  are  hereby  summoned  to  appear  on 
aaehadayand  answer;"  but  who  ever  supposed  he  was  then  to  file  his  answer? 
What  lawyer  that  ever  wrote  a  declaration  does  not  recollect  the  beginning  of 
iU  *■  The  defendant  was  summoned  to  appear  and  answer ;"  and  yet  every  law- 
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yer  knows  that  the  time  for  the  defendant's  answer  has  not  yet  come.  Well, 
oiir  answer  has  been  presented.  No  day  has  yet  peremptorily  been  fixed  for 
trial.  The  Senate  said  to  us,  "  You  shall  go  to  trial  when  the  replication  is  filed, 
provided  you  do  not  show  good  cause."  The  cause  we  show  is,  may  it  please 
the  honorable  court,  that  we  have  not  had  one  moment's  time  to  prepare  for  trial. 

Mr.  Howard  and  Mr.  Manager  Bingham  rose. 

The  Chief  Justice.  The  senator  from  Michigan. 

Mr.  Manager  Br.XGHAM.  On  the  part  of  the  managers  I  bog  to  respond  to 
what  has  just  been  said. 

Mr.  Howard.  I  beg  to  call  the  attention  of  the  President  to  the  rules  that 
govern  the  body. 

Mr.  Manager  BfNOHAM.  I  will  only  say  that  we  have  used  but  thirty-five  of 
the  minutes  of  the  time  allowed  us  under  the  rule. 

The  CHfEP  Justice.  The  Cliair  announced  at  the  last  sitting  that  he  would 
not  undertake  to  restrict  counsel  as  to  number  without  the  further  order  of  thb 
Senate,  the  rule  not  being  very  intelligible  to  him.  He  will  state  further  that 
when  counsel  make  a  motion  to  the  court  the  counsel  who  makes  the  motion  has 
invariably  the  right  to  close  the  argument  upon  it. 

Several  Senators.  Certainly. 

Mr.  Manager  Bingham.  Mr.  President,  with  all  respect  touching  the  sugges- 
tion just  made  by  the  presiding  officer  of  the  Senate,  I  beg  leave  to  remind  the 
Senate,  and  I  am  instructed  to  do  so  by  my  associate  managers,  that  from  time 
immemonal  in  proceedings  of  this  kind  the  right  of  the  Commoi)s  in  England, 
and  of  the  representatives  of  the  people  in  the  United  States,  to  close  the  de- 
bate has  not  been,  by  any  rule,  settled  against  them.  On  the  contrary,  in  Lord 
Melville's  case,  if  1  may  be  allowed  and  pardoned  for  making  reference  to  it, 
the  last  ca^e,  J  believe,  reported  in  England,  Lord  Erskine  presiding,  when  tfa^ 
very  question  was  made  which  has  now  been  submitted  by  the  presiding  officer 
to  the  Senate,  one  of  the  managcrtj  of  the  House  of  Commons  arose  in  his  place 
and  said  that  he  owed  it  to  the  Commons  to  protest  against  the  immemorial  usage 
being  denied  to  the  Commons  of  England  to  be  heard  in  reply  to  whatever  might 
be  said  on  behalf  of  the  accused  at  the  bar  of  the  peers. 

In  that  case  the  language  of  the  manager,  Mr.  Giles,  was: 

My  lords,  it  was  not  my  intention  to  trouble  your  lordships  with  any  obHervations  upon 
the  ar^ments  you  have  heard  ;  and  if  I  now  do  so,  it  is  only  for  the  saice  of  insisting  npon 
and  maintaining  that  rijifhi  which  the  Commons  contend  is  their  acknowledged  and  unuonoted 
privilege,  the  right  of  being  heard  after  the  counsel  for  the  defendant  has  ii>ade  his  obserw 
tions  in  reply.  It  h»v3  been  invariably  admitted  when  required.  (State  Trials,  vol.  21),  p. 
769 ;  44  to  46  George  III.) 

Lord  Erskine  **  responded  the  right  of  the  Commons  to  reply  was  nevor 
doubted  or  disputed." 

Following  the  suggestion  of  the  learned  gentlemen  who  has  just  taken  his 
seat,  I  believe  that  when  that  utterance  was  made  it  had  been  the  continued 
rule  in  England  for  nearly  five  hundred  years. 

In  this  tribunal,  in  the  first  case  of  impeachment  that  ever  was  tried  before 
the  Senate  of  the  United  States,  (I  refer  to  the  case  of  Blount,)  the  Senate  will 
see  by  a  reference  to  it  that  although  the  accused  had  the  affirmative  of  the 
issue,  although  he  interposed  a  plea  to  the  jurisdiction,  the  argument  was  closed 
in  the  case  by  the  manager  of  the  House,  Mr.  Harper.  (Wharton's  State  Trials 
of  the  United  States,  pp.  314,  315,) 

When  I  rose,  however,  at  the  time  the  honorable  senator  spoke,  1  rose  for  the 
purpose  of  making  some  response  to  the  remarks  last  made  for  the  accused  ;  but 
as  the  presiding  officer  has  interposed  the  suggestion  to  the  Senate  whether  the 
managers  can  further  reply,  I  do  not  deem  it  proper  for  me  to  proceed  further 
until  the  Senate  shall  pass  upon  this  question. 
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.  Mr.  Howard.  Mr.  PrestdeDt,  if  the  discosBion  is  closed  on  the  part  of  the 
managers,  and  the  counsel 

Mr.  Manager  Bingham.  I  desire  to  have  the  question  submitted. 

Mr.  Howard.  I  was  about  to  move  that  this  motion  be  laid  on  the  table. 

Mr.  Manager  Bingham.  I  desire,  if  the  senator  from  Michigan  will  excuse  me, 
to  be  heard  in  response  to  what  has  just  fallen  from  the  lips  of  the  counsel  for 
the  accused,  but  deem  it  my  duty  not  to  proceed  without  the  consent  of  the 
Senate,  inasmuch  as  the  presiding  officer  has  already  suggested  to  the  Senate 
that  the  managers  could  not  be  further  heard ;  in  other  word^,  could  not  be  per- 
mitted to  make  a  final  reply. 

Tne  Chief  Justice.  The  motion  of  the  senator  from  Michigan  is  that 

Mr.  Manager  Bout  well.  Mr.  President,  will  the  Chair  pardon  me  ? 

The  Chief  Justice.  Certainly.  ^ 

Mr.  Manager  Boutwell.  This  seems  to  the  managers,  and  to  myself  espe- 
cially,  a  matter  of  so  much  moment  as  to  whether  the  managers  are  to  be  heard 
finally 

Mr.  Howard.  Excuse  me  a  moment.  It  was  not  my  intention  to  cut  off 
debate  or  discussion  on  the  part  of  tlie  managers  or  the  counsel  for  the  accused  ; 
and  so  I  announced.  If  there  is  any  desire  on  the  part  of  either  to  proceed  with 
the  discussion,  I  withdraw  my  motion  to  lay  the  order  on  the  table. 

Mr.  Manager  Bingham.  Now,  Mr.  President,  if  it  be  the  pleasure  of  the 
Senate 

Mr.  Johnson.  I  ask  for  the  reading  of  the  twentieth  rule. 

The  Chief  Justice.  The  rule  will  be  read. 

The  Secretary  read  rule  twenty,  as  follows  : 

20.  All  preliuiiiiary  or  ioterlocntory  questions,  and  all  motions,  shnll  be  arofiied  for  not 
exceeding  one  hour  on  each  side,  unless  the  Senate  shall  by  order  extend  the  lime. 

Mr.  Manager  Bingham.  We  have  used  but  thirty-five  minutes  of  our  time. 

Mr.  Grimbs.  What  is  the  question  ? 

The  Chief  Justice.  Do  the  managers  desire  to  proceed  ? 

Mr.  Manager  Bingham.  Yes,  sir;  with  the  President's  leave. 

Mr.  President  and  Senators,  I  deeply  regret  that  the  counsel  for  the 
accused  have  made  any  intimation  here  that  the  question  is  made  or  intended  to 
be  made  by  the  managers  touching  the  entire  sincerity  with  which  they  act 
before  this  tribnnal.  I  am  sure  that  it  was  furthest  from  the  purpose  of  my 
aaaociates,  as  I  know  it  was  entirely  foreign  to  any  purpose  of  mine,  to  question 
fiir  a  moment  their  sincerity.  The  gentleman  who  took  his  seat  spoke  of  their 
kaving  presented  this  application  upon  their  honor.  No  man  questions  their 
honor ;  no  man  who  knows  them  will  question  their  honor ;  but  we  may  be  par- 
doned for  saying  that  it  is  unusual,  altogether  unusual,  on  questions  of  this  sort, 
to  allow  continuances  to  be  obtained  upon  a  mere  point  of  honor !  The  rule  of 
the  Senate,  which  was  adopted  on  the  13th  instant,  is  a  rule  well  understood, 
and  is  in  the  language  of  the  ordinary  rule  which  obtains  in  courts  of  law  ;  that 
is  to  say,  the  trial  shall  proceed  upon  replication  filed,  except,  for  cause  shown, 
farther  time  be  allowed. 

I  submit  that  a  question  of  this  magnitude  has  never  been  decided  upon  a 
mere  presentation  of  a  statement  of  counsel,  in  this  country  or  in  any  country. 
To  speak  more  plainly,  a  motion  for  continuance  arising  on  a  question  of  this 
sort,  I  venture  to  say,  has  never  been  decided  affirmatively  upon  such  an  issue 
on  a  mere  statement  of  counsel.  If  Andrew  Johnson,  the  accused  at  this  bar, 
has  witnesses  that  were  not  within  the  process  of  this  court  up  to  this  day,  but 
whose  attendance  he  can  hope  to  procure  if  time  be  allowed  him,  he  can  make 
affidavit  before  this  tribunal  that  they  are  material,  and  set  forth  in  his  affidavit 
what  he  expects  to  prove  by  them.  I  concede  that  upon  such  a  showing  there 
would  be  something  upon  which  the  Senate  might  properly  act. 

But,  sir,  instead  of  that»  he  throws  himself  back  upon  his  counsel,  and  they 
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^nake  their  statement  here  that  they  will  require  thirty  days  of  time  in  which 
to  prepare  for  trial.  He  sent  these  gentlemen  to  the  bar  of  this  tribunal  on  the 
13th  instant,  upon  their  honor,  to  notify  the  Senate  that  it  would  require  him 
forty  days  to  prepare  an  answer.  Now,  he  sends  them  back  upon  their  honor 
to  notify  the  Senate  that  it  will  require  him  thirty  days  to  prepare  for  trial.  I 
take  it  that  the  counsel  for  the  accused  have  quite  as  much  time  for  preparation, 
if  this  trial  shall  proceed  to-morrow,  as  have  the  managers  on  behalf  of  the 
House  of  Represeutatives,  who  are  charged  by  the  people  with  duties  from  day 
to  day  in  the  other  end  of  the  Capitol  which  they  are  not  permitted  to  lay 
aside. 

But,  sir,  I  think  upon  the  auswer  made  here  this  day  by  the  President  of  the 
United  States,  unless  very  good  cause  be  shown,  and  that,  too,  under  the  ebli- 
gation  of  his  own  oath  at  the  bar  of  this  Senate,  not  another  hour's  continuance 
should  be  allowed  him  after  the  case  shall  have  been  put  at  issue.  We  ask  leave 
to  suggest  to  the  Senate  that  we  hoped  on  to-morrow,  by  leave  of  the  people's 
representatives,  to  put  this  case  at  issue  by  filing  replication.  That  is  all  the 
delay  we  desire.  The  accused  has  had  the  opportunity  for  process  ever  since 
tbe  13th  instant,  at  least.  He  is  guilty  of  grave  negligence  in  this  behalf — I  do 
not  speak  of  the  counsel ;  I  speak  of  the  accused.  It  he  had  witnesses  to  sub- 
poena, why  was  he  not  about  it?  And  yet,  sir,  not  a  single  summons  has  beea 
required  by  him  under  the  rule  and  order  of  the  Senate  to  bring  to  its  bar  a 
single  witness  to  testify  in  hia  behalf.  He  totally  neglects  t)ie  whole  issue,  and 
comes  here  with  an  attempt  at  a  confession  and  avoidance  of  the  matter  presented 
by  the  House  of  Representatives,  and  tells  this  Senate  and  tells  the  country  that 
he  defies  their  power,  tiifiing — I  repeat  it  in  the  hearing  of  the  Senate— ^trifling 
with  the  great  power  which  the  people,  for  wise  purposes,  have  placed  in  the 
hands  of  their  representatives  and  their  senators  in  Congress  assembled. 

Why,  sir,  what  is  this  power  of  impeachment  worth  if  the  President  of  the 
United  States,  holding  the  whole  executive  power  of  the  nation,  is  permitted, 
when  arraigned  at  the  bar  of  the  Senate  in  the  name  of  all  the  people  and 
charged  with  high  crimes  and  misdemeanors,  in  that  he  has  violated  bis  oath,  in 
that  he  has  violated  the  Constitution  of  the  country,  in  that  he  has  violated  the 
peoples's  laws,  and  attempted  by  his  violation  of  the  laws  to  lay  hands  upon  the 
people's  treasury  ;  what  is  this  great  defensive  power  reposed  by  the  people  in 
their  representatives  worth  if  the  President,  upon  a  mere  statement  of  his  coun- 
sel, is  permitted  to  postpone  the  further  inquiry  for  thirty  days,  until  he  prepares 
to  do— what  'i  Until  he  prepared  to  make  good  his  elaborate  statement  set  forth 
in  his  auswer,  that  the  Coustitution  is  but  a  cobweb  in  his  hands,  and  that  he 
defies  your  power  to  restrain  him. 

I  remember  very  well,  sir — it  suggested  itself  to  me  when  I  heard  this  discoe- 
sion  going  on —  the  weighty  words  of  that  great  man  (Chancellor  Kent)  whose 
luminous  intellect  shed  lustre  upon  the  jurisprudence  of  his  country  in  the  State 
of  New  York  for  more  than  a  third  of  a  century,  which  he  wrote  down  in  his 
Commentaries  upon  the  laws,  and  which  will  live  as  long  as  our  language  lives, 
that  to  prevent  the  abuse  of  the  executive  trust — 

The  Constitation  has  rendered  the  President  directly  amenable,  by  law,  ibr  maladministra- 
tion The  iuviolability  of  any  officer  ol  goverumeiit  is  iucoiiipatible  widi  the  republiciia 
theory,  as  well  as  with  the  priiiciplus  of  retributive  justice.  *  *  »        ♦ 

If,  theu,  neither  the  sense  of  duty,  the  force  of  public  opinion,  nor  the  transitory  nature 
of  the  seat  are  sufficient  to  secure  a  faithful  discharge  of  the  executive  trust,  buttbo  President 
will  use  the  authority  of  his  station  to  violate  the  Coustitution  or  law  ot  the  land,  the  House 
of  Kepresentatives  can  arrest  him  in  his  career  by  resorting  to  the  power  of  impeachment. 
(1  Kent,  p.  M'A,  sec.  289.) 

Faithful  to  the  duty  imposed  upon  us  by  our  oaths  as  the  representatives  of 
the  people,  we  have  interposed  that  remedy  to  arrest  this  man,  and  he  comes 
to-day  to  answer,  saying  :  "  1  defy  your  impeachment;  by  the  executive  power 
reposed  in  me  under  the  Constitution" — ^and  I  believe  I  quote  almost  the  worda 
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of  the  answer  laid  before  ns — "  by  the  executive  power  reposed  in  me  by  the 
Constitution  I  claim  in  the  presence  of  the  Senate,  I  claim  in  the  presence  of 
the  couniry,  the  power,  without  challenge,  let,  or  hindrance,  to  suspend  every 
executive  officer  of  this  government  at  ray  pleasure."  I  venture  to  say  before 
the  enlightened  bar  of  public  opinion  in  America,  by  these  words  incorporated 
in  his  answer,  the  President  is  as  guilty  of  malfeasance  and  misdemeanor  in 
office  as  ever  man  was  guilty  of  malfeasance  or  misdemeanor  in  office  since 
nations  began  to  be  upon  the  earth.  What !  That  he  will  suspend  all  executive 
officers  of  this  gov(  rnment  at  his  pleasure,  not  by  force  of  the  tenure-of -office 
act,  to  which  he  himself  refers,  and  which  he  sayfc  is  void  and  of  no  effect,  but 
by  force  of  the  Constitution  of  the  United  States  ;  and  that,  too,  he  adds,  while 
the  Senate  of  the  United  States  is  in  session  !  What  does  he  mean  by  it?  Let 
the  Senate  answer  when  they  come  to  vote  on  this  proposition  for  the  extension 
of  time.  Does  he  mean  by  it  that  he  will  vacate  the  executive  offices  and  not 
fill  them  ?  Does  he  mean  by  it  that  your  money  appropriated  by  your  laws  for 
carrying  on  and  administering  the  government  shall  remain  locked  in  the  vaults 
of  your  treasury,  and  shall  not  be  applied  as  your  law  directs?  Or  does  he 
mean  by  it  that  he  will  repeat  what  he  has  already  done  in  the  presence  of  the 
Senate,  and  in  violation  of  the  laws,  that  he  will  remove  without  the  consent  of 
the  Senate,  and  he  will  appoint  while  the  Senate  is  in  session  without  its  advice 
or  consent,  jn;«t  such  persons  as  will  answer  his  own  purposes?  Is  that  what 
he  means  ?  If  he  does  it  is  a  very  easy  method  of  repealing  the  Constitution 
of  the  United  States. 

The  appointing  power  is  "  by  and  with  the  advice  and  consent  of  the  Senate." 
The  power  to  fill  vacancies  under  the  Constitution  is  in  the  President  only  as 
to  such  vacancies  as  may  happen  during  the  recess  of  the  Senate,  and  so  the 
Constitution  reads.  But,  according  to  the  logic  set  out  in  this  elaborate  answer, 
to  snpport  which  the  President  wishes  thirty  days  of  time  for  preparation,  he  is 
to  vacate  every  executive  office  of  the  United  States  at  his  own  pleasure,  in  the 
presence  of  the  Senate,  without  its  consent  while  they  are  in  session,  and  fill  it 
at  his  pleasure  ad  interim  even  while  they  are  trying  him.  If  this  be  permitted, 
and  if  his  successors  should  follow  his  bad  example,  I  ask  the  Senate  to  delib- 
erate, to  consider  whether  the  time  would  not  soon  come,  if  that  example  were 
persisted  in  and  followed,  that  not  a  single  executive  office  in  America  would  be 
filled  by  any  man  "  by  and  with  the  advice  and  consent  of  the  Senate ;"  but, 
on  the  contrary,  every  such  office  would  be  filled  without  the  advice  or  consent 
of  the  Senate. 

I  admit,  sir,  it  is  a  time-honored  rule  of  the  common  law,  the  growth  of  cen- 
turies, the  gathered  wisdom  of  a  thousand  years,  that  the  accused  has  the  right 
to  a  speedy  and  impartial  trial.  I  claim  that  the  people  also  have  a  right  to  a 
speedy  and  impartial  trial,  and  that  the  question  pending  here  touches  in  some 
sort  the  right  of  the  people.  In  their  name  we  demand  here  a  speedy  and 
impartial  trial.  If  the  President  is  not  guilty,  we  ask  in  behalf  of  the  country 
that  he  shall  be  declared  not  guilty  of  the  offences  with  which  he  stands  charged. 
If  it  be  the  judgment  of  the  Senate  that  he  has  power  thus  to  lay  hands  upon 
the  Constitution  of  the  country  and  rend  it  in  tatters  in  the  presence  of  its  cus- 
todians, the  sooner  that  the  judgment  is  pronounced  the  better. 

In  every  view  of  this  case,  in  the  light  of  the  answer  to  which  we  have 
listened,  1  feel  myself  justified  in  saying  that  the  public  interests  demand  that 
this  trial  shall  proceed  until,  upon  the  solemn  oath  of  the  accused  made  at  ihie 
bar,  it  shall  appe^ir  that  he  cannot  proceed  on  account  of  the  absence  of  wit- 
nesses material  to  him,  nor  until  he  states  what  he  expects  to  prove  by  them  ; 
because  1  venture  to  say  that  he  can  make  no  showing  of  that  sort  which  we 
are  not  ready  upon  the  spot  to  meet  by  saying  we  will  admit  that  th&  witeeeeee 
will  swear  to  his  statement,  and  let  him  have  the  benefit  of  it.  Nearl^all  the 
testimony  involved  in  this  issue  is  documentary.     Much  of  it  is  official. 
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of  it,  I  might  say,  is  official  in  its  character  to  justify  the  trial  to  proceed  with- 
out farther  inqairy  into  the  fkcts. 

Bat  be  that  as  it  may,  although  they  did  not  request  us  to  do  so,  although 
they  had  no  right  to  demand  it  of  us,  we  have  taken  pains  to  notify  the  counsel 
for  the  accused  of  the  witnesses  that  we  propose  to  call,  the  witnesses  we  hare 
subpoenaed,  so  that  they  might  prepare  to  meet  them ;  and  it  will  occur  to  the 
Senate  as  this  trial  progresses  that  they  have  as  much  time  for  preparation  by 
the  end  of  that  day  when  the  case  on  the  part  of  the  government  or  the  United 
States  shall  be  closed  as  we  have.  We  make  no  boast  of  any  superior  pre- 
paration in  this  matter.  We  desire  simply  to  discharge  our  duty  as  best  we 
can.  We  assume  no  superiority  to  the  counsel,  as  was  intimated  by  the  gentle- 
man who  last  spoke,  [Mr.  Stanbery,]  but  we  desire  simply  to  discharge  our  duty 
here,  and  to  discharge  it  promptly,  and  to  discharge  it  taithfhUy,  and  we  appeal' 
to  the  Senate  to  grant  us  the  opportunity  of  doing  so,  so  that  justice  may  be 
done  between  the  people  of  the  United  States  and  the  President,  that  the  Oon- 
stitation  of  the  Utiited  States,  which  he  has  violated,  may  be  vindicated,  and 
that  the  wrongs  which  he  has  committed  against  an  outraged  and  betrayed 
people  may  be  redressed. 

Mr.  Hbndbrson.  Mr.  President,  I  propose  an  order,  which  I  send  to  the 
Chair. 

The  Chief  Justice.  The  Secretary  will  read  the  order. 

The  chief  clerk  read  as  follows : 

Ordered,  That  the  application  of  the  counsel  for  the  President  to  he  allowed  thirty  dajs  to 
prepare  for  the  trial  of  the  impeachment  be  postponed  until  after  replication  filed. 

Mr.  Manager  Butler.  Mr.  President,  I  should  like  to  call  the  attention  of 
yourself  and  the  Senate  to  the  position  in  which  that  would  place  the  managers^ 
and  I  hes  to  express  the  desire  on  the  part  of  the  managers  that  this  question- 
of  time  shall  be  settled  now.  If  a  replication  is  needed  at  all,  I  think  I  can 
say  for  my  associates  that  it  will  be  the  common  and  formal  replication,  the  sie 
similiter  of  the  profession,  the  simple  joining  issue  upoA  this  answer,  and  there- 
fore for  this  purpose  it  may  be  considered  as  filed. 

We  shall  have  to  be  ready  at  all  hazards  to-morrow  to  go  on  with  this  case 
with  the  uncertainty  of  having  the  court — I  beg  pardon  for  the  word  "  court," 
the  Senate — give  thirty  or  more  days'  time  in  which  the  counsel  for  the  accused 
may  be  prepared.  In  other  words,  we  shall  be  obliged,  under  the  high  sense  of 
duty  which  is  pressing  upon  us,  to  get  ready  by  day  or  by  night,  as  the 
case  may  be,  witn  entire  uncertainty  as  to  whether  the  Senate  may  or  may  not 
grant  further  time.  I  think  I  can  say  that  upon  this  question  we  agree  with 
the  counsel  for  the  defence,  that  it  is  better  for  all  that  it  be  settled  now.  I 
know  I  speak  for  the  managers.  I  speak  for  the  House  of  Representatives 
when  I  say  it  is  better  to  have  this  point  settled  now.  Our  subposnas  are  out ; 
our  witnesses  are  being  summoned ;  we  want  to  know  when  to  bring  them  here ; 
fix  a  day ;  tell  us  when  we  can  come  here  certain,  and  we  will  be  here.  That 
is  all  we  desire,  sir,  and  therefore  I  trust  gentlemen  will  fix  at  this  time  the  hour 
and  the  day  when  this  trial  shall  certainly  proceed,  the  act  of  Providence  only 
preventing. 

The  Chief  Justice.  The  question  is  on  the  order  moved  by  the  senator  from 
Missouri,  (Mr.  Henderson.) 

Mr.  Trumbull.  I  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered,  and  being  taken,  resulted — ^yeas  25,  nays 
follows : 


Teas — Meesrs.  Anthony,  Bnckalew,  Cattell,  Cole,  Dixon,  DooHttle,  Edmonds,  Fessen- 
dni.  Fowler,  Frelinghayseni  Grimee,  Henderson,  Hendricks,  Johnson,  McCreery,  Morrill  of 
Maine,  Norton,  Patterson  of  Tennessee,  Boes,  Saulsboiy,  Sherman,  Sprague,  TrambuU, 
Van  Winkle,  and  Vickers— 25. 

Hats— Messrs.  Bajard,  Cameron,  Chandler,  Conkllng,  Conness,  Corbett,  Cragin,  Davis, 
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Drake,  Feny,  Harlftn,  Howard,  Howe,  IComii,  Morrill  of  Vermoiit,  Morton,  Nre,  Patter- 
son of  New  Hampshire,  Pomeroy,  Bamsej,  Stewart,  Sumner,  Thajer,  Upton,  Wiley,  Wil- 
liams, Wilson  and  Yates — 28. 
Not  voTiHQ-2Mr.  Wade— 1. 

So  the  order  proposed  by  Mr.  Henderson  was  not  agreed  to. 

Mr.  HowABD.  Mr.  President,  I  now  move  that  the  motion  of  the  counsel  for 
the  accused  do  lie  on  the  table. 

Mr.  Drake.  Mr.  President,  I  rise  to  a  question  of  order. 

The  Chief  Justice.  The  senator  will  state  his  question  of  order. 

Mr.  Drake.  That  no  motion  to  lay  a  proposition  by  the  counsel  for  the 
defence,  or  one  made  by  the  managers  on  the  part  of  the  prosecution,  upon  the 
table,  can,  under  the  rules  of  the  Senate,  be  •entertained,  but  that  die  Senate 
must  come  to  a  direct  vote  upon  the  proposition. 

The  Chief  Justice.  The  Chair  is  of  opinion  that  the  point  of  order  is  well 
taken,  and  that  the  motion  of  the  senator  from  Michigan,  that  the  proposition 
of  the  counsel  for  the  accused  lie  on  the  table,  is  not  in  order. 

Several  Senators.  Question,  question. 

Mr.  Johnson.  Mr.  Chief  Justice,  what  is  the  question  ? 

The  Chief  Justice.  The  question  is  on  the  motion  of  the  comnsel  for  the 
accused  to  be  allowed  thirty  days  for  preparation. 

Mr.  Drake.  On  that  question  I  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered,  and  being  taken,  residted — yeas  12,  nays 
41 ;  as  follows : 

Teas — ^Messrs.  Bayard,  Bnckalew,  Davis,  Dixon,  Doolittle,  Hendricks,  Johnson, 
McCreery,  Norton,  Patterson  of  Tennessee,  Saulsbury,  and  Vickers — 12. 

Nays — Messrs.  Anthony,  Cameron,  Cattell,  Chandler,  Cole,  Conkling,  Conness,  Corbett, 
Cragin,  Drake,  Edmunds,  Ferry,  Fessenden,  Fowler,  Frelinglmysen,  Grimes,  Harlan,  Hen- 
derson, Howud,  Howe,  Morgan,  Morrill  cf  Maine,  Morrill  of  Vermont,  Morton,  Nye,  Pat- 
terson of  New  Hampshire,  Pomeroy,  Ramsey,  Ross,  Sherman,  Spragoe,  Stewart,  Snmner, 
Thayer,  Tipton,  Trumbull.  Van  Winkle,  WUley,  Williams,  Wilson,  and  Tates— 41. 

Not  vonwQ— Mr.  Wade— 1. 

The  Chief  Justice.  On  this  question  the  yeas  are  twelve  and  the  nays 
forty- one.     So  the  application  for  thirty  days  for  preparation  is  denied. 

Mr.  Sherman.  I  move  that  the  Senate  sitting  for  this  purpose  adjourn  until 
to-morrow  at  one  o'clock. 

Mr.  EvARTS.  Mr.  President 

Mr.  Sherman.  Certainly.    I  withdraw  the  motion. 

Mr.  EvARTS.  I  now,  Mr.  Chief  Justice  and  senators,  move,  in  hehalf  of  the 
President  and  in  the  name  of  his  counsel,  that  he  he  allowed  (upon  the  applica- 
tion which  we  have  made,  and  in  which  we  have  named  thirty  days  as  a  reason- 
able time)  a  reasonable  time  after  the  replication  shall  have  been  filed,  to  be  now 
fixed  by  the  Senate  in  their  judgment. 

Mr.  Johnson.  What  time  is  that  ? 

Mr.  Stanbery.  Such  time  as  the  Senate  shall  fix. 

The  Chief  Justice.  The  counsel  will  reduce  his  motion  to  writing. 

Mr.  EvARTS.  I  will  state  it.  I  move  that  on  the  application  we  have  made, 
in  which  we  have  named  thir^  days  as  a  reasonable  time,  there  now  be  allowed 
to  the  President  of  the  United  States  and  his  counsel  such  reasonable  time  for 
trial,  after  the  replication  shall  have  been  filed,  as  shall  now  be  fixed  by  the 
Senate. 

The  Chief  Justice.  The  counsel  will  reduce  his  motion  to  writing..  Does 
the  senator  from  Ohio  withdraw  his  motion  to  adjourn  ? 

Mr.  Sherman.  Yes,  sir;  but  after  the  motion  is  reduced  to  writing  I  will 
lenew  it. 

Mr.  Johnson.  Mr.  Chief  Justice,  is  the  motion  proposed  to  be  submitted  by 
one  of  the  counsel  for  the  President  of  the  United  States  before  ihe  Senate 
now! 
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The  Ohibp  JusncB.  It  ib  bo«  before  ihe  Senate  until  it  has  been  ledmeed 
to  writing. 
Mr.  Johnson.  I  tbonglit  it  bad  been  bo  iedneed« 
Tbe  Ghibf  Justicb.  No»  air.  * 

Mr.  EvARTS.  It  is  now. 

The  Ghibf  Justicb.  The  clerk  will  report  the  order. 
The  chief  cleiit  read  as  follows : 

The  oonnflel  for  the  Pretideiit  now  moTe  that  there  be  allowed  for  the  preparation  of  the 
Preddent  of  the  United  States  for  the  trial,  after  the  replication  shall  be  filed  and  before  the 
trial  shall  be  reqniied  to  proceed,  such  reasonable  time  as  shall  now  be  fixed  by  the  Soiate. 

Mr.  Johnson.  Mr.  Ohief  Jnetifey  is  it  in  order  to  amend  Uiat  motion  T 

Several  Sbnators.  No,  no. 

The  Ghibf  Justicb.  It  is  in  order  to  propose  a  substitute  fof  it ;  not  to 
amoid  it.  ^ 

Mr.  Johnson.  I  move,  then,  Mr.  President,  that  ten  days  be  alk>wed  after 
filing  the  replication. 

Mr.  Shbr^iian.  I  move  that  the  Senate  sittmg  as  a  Oourt  of  Impeachment 
adjourn  until  one  o*cloclc  to-morrow. 

The  motion  was  agreed  to ;  and  the  Chief  Justice  declared  the  Senate  sitting 
for  the  trial  of  the  impeachment  of  Andrew  Johnson  adjourned  until  to-morrow 
at  1  o'clock. 


TuBSDAY,  March  24, 1868. 

The  Chief  Justice  of  the  United  States  entered  the  Senate  chamber  at  1 
o'clock  p.  m.,  escorted  by  Mr.  Pomeroy,  chairman  of  the  committee  heretofore 
appointed  for  the  purpose,  took  the  chair,  and  direoted  the  Sergeant-at-arms  to 
open  the  court  by  proclamation. 

The  Sbrgbant-at-arms.  Hear  ye !  hear  ye !  All'  persons  are  commanded 
to  keep  silence  while  the  Senate  of  the  Unit^  States  is  sitting  for  the  trial  of 
the  articles  of  impeachment  exhibited  by  the  House  of  Bepresentatiyes  against 
Andrew  Johnson,  President  of  the  United  States. 

The  Ghibf  Justicb.  The  Secretary  will  read  the  minutes. 

The  Secretary  commenced  to  read  the  journal  of  yesterday's  proceedings. 

Mr.  Johnson.  Mr.  Chief  Justice,  I  submit  to  the  Chair  whether  it  is  not 
advisable  to  postpone  the  reading  of  the  journal  until*  tbe  msmagers  and  the 
counsel  for  the  accused  are  present. 

The  Chief  Justice.  The  Sergeant-at-arms  informs  the  Chief  Justice  that 
the  managers  are  ready  ;  and  he  has  directed  the  Secretary  to  suspend  the 
reading  of  the  minutes. 

The  counsel  for  the  respondent,  Messrs.  Stanbery,  Curtis,  Evarts,  Nelson, 
and  Groesbeck,  entered  the  chamber  and  took  the  seats  assigned  them. 

At  five  minutes  past  one  o'clock  the  presence  of  the  managers  on  the  part  of 
the  House  of  Representatives  was  announced  at  the  door  of  tine  Senate  chamber 
by  the  Sergeant-at-arms. 

The  Chief  Justicb.  The  managers  will  please  to  take  their  seats  within 
the  bar. 

The  managers  were  eonducted  to  the  seats  provided  for  them. 

The  members  of  tbe  House  of  Representatives  appeared  at  the  door,  headed 
by  Mr.  E.  B.  Washburne,  chairman  of  the  Committee  of  the  Whole  House,  and 
accompanied  by  the  Speaker  and  Clerk. 

The  Ghibf  Justice.  The  Secretary  will  now  read  ^he  minutes. 

The  Secretary  read  the  journal  of  the  proceedmgs  of  Monday,  March  23,  of 
the  Senate  sitting  for  the  trial  of  the  articles  of  impeachment  exhibited  b^  tSii^ 
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House  of  Representatives  against  Andrew  Jobnson,  President  of  the  United 
States. 

The  Ohibp  Justicb.  The  Chair  will  lay  before  the  Senate  a  resolution  which 
has  been  received  from  the  Hoflse  of  Representatives.' 

The  Secretary  read  as  follows  : 

In  the  House  of  Bepresentativbs, 

March  2i,  1868. 

Beiolved,  That  a  message  be  sent  to  the  Senate  by  the  dei^  of  the  Houte,  infonninff  the 
Senate  that  the  House  of  Kepresentatives  has  adopted  a  replication  to  the  answer  of  the 
PreiBident  of  the  United  States  to  the  articles  of  impeachment  exhibited  agfainst  him,  and 
that  the  same  will  be  presented  to  the  Senate  bv  the  puuiagers  on  the  part  of  the  House. 

Attest:  EDWARD  McPHERSON, 

CUrk  qfthe  House  of  Represeniatives, 

m 

The  Chief  Justice.  The  Senate  will  receive  the  replication  of  the  managers. 

Mr.  Manager  Boutwbll.  Mr.  President  and  Senators,  I  am  charged  by  the 
managers  with  presenting  the  replication  which  has  been  adopted  hy  the  House 
of  Representatives : 

In  the  Housb  of  Represbntatives  United  States, 

March  24,  1868. 

Replication  hy  the  House  of  Representatives  of  the  United  States  to  the  answer 
of  Andrew  Johnson^  President  of  the  United  States^  to  the  articles  of  impeach- 
ment exhibited  against  him  by  the  House  of  Representatives, 

The  House  of  Representatives  of  the  United  States  have  considered  the  sev- 
eral answers  of  Andrew  Johnson,  President  of  the  United  States,  to  the  several 
articles  of  impeachment  against  him  bv  them  exhibited  in  the  name  of  themselves 
and  of  all  the  people  of  the  United  States,  and  reserving  to  themselves  all 
advantage  of  exception  to  the  insufficiency  of  his  answer  to  each  and  all  of  the 
several  articles  of  impeachment  exhibited  against  said  Andrew  Johnson,  Presi- 
dent of  the  United  States,  do  deny  each  and  every  averment  in  said  several 
answers,  or  either  of  them,  which  denies  or  traverses  the  acts,  intents,  crimes,  or 
misdemeanors  charged  against  said  Andrew  Johnson  in  the  said  articles  of 
impeachment,  or  either  of  them  ;  and  for  replication  to  said  answer  do  say  that 
said  Andrew  Johnson,  President  of  the  United  States,  is  guilty  of  the  high 
crimes  and  misdemeanors  mentioned  in  said  articles,  and  that  the  House  of 
Representatives  are  ready  to  prove  the  same. 

SCHUYLER  COLFAX, 
Speaker  of  the  House  of  Representatives. 

Edward  McPhbrson, 

Clerk  of  the  House  of  Representatives, 

The  Chibf  Justice.  The  replication  will  be  received  by  the  Secretary  and 
filed. 

Mr.  Johnson.  Mr.  Chief  Justice,  I  move  that  an  authenticated  copy  of  the 
replication  be  furnished  to  the  counsel  of  the  President 

The  motion  was  agreed  to. 

The  Chief  Justice.  When  the  Senate  sitting  as  a  court  of  impeachment 
adjourned  yesterday  evening,  a  motion  was  pending  on  the  part  of  the  counsel 
for  the  President  that  such  time  should  be  allowed  ror  preparation  as  the  Senate 
might  please  to  determine,  and  thereupon  the  senator  from  Maryland  [Ifr.  John- 
Bonl  submitted  an  order  which  will  be  read  by  the  Secretary. 

The  Secretary  read  as  follows : 

Ordered^  That  the  Senate  proceed  to  the  trial  of  the  President  nnder  the  articles  of  impeach- 
ment exhibited  against  him  at  the  expiration  of  ten  days  from  this  day,  nnlees  for  causes 
shown  to  the  contrary. 

The  Chibf  Justice.  The  question  is  on  agreeing  to  the  order. 
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Mr.  Sumner.  Mr.  President,  I  send  to  the  Chair  an  amendment,  to  come  in 
immediately  after  the  word  '*  Ordered,"  being  in  the  nature  of  a  anbetitnte. 

The  Chief  Justice.  The  senator  from  MasaachoBetts  moves  to  strike  out 
all  after  the  word  ''Ordered/'  and  to  substitute  what  will  be  read  by  the 
Seeretiuy.  ' 

The  Secretary  read  as  follows: 

How  that  replication  bat  been  filed,  the  Senate,  adhering  to  its  rale  already  adopted,  will 
proceed  with  toe  trial  from  day  to  day  (Sundays  excepted)  nnless  otherwiee  ordered  on  reason 
shown. 

The  Chief  Justice.  The  question  is  on  the  amendment  by  way  of  substitute. 

Mr.  Edmunds.  Mr.  President,  I  move  that  the  Senate  retire  to  consider  the 
pending  question. 

Mr.  BuMNEB  and  others.  No,  no. 

The  Chief  Justice.  It  is  moved  by  the  senator  from  Vermont  that  the 
Senate  retire  to  consider  the  question  arising  upon  the  order  moved  by  the 
senator  from  Maryland  and  the  substitute  proposed  by  the  senator  frt)m  Massa- 
chusetts.    [Having  put  the  question.]     The  ayes  appear  to  have  it. 

Mr.  CoNKLiNO  and  Mr.  Sumner  called  for  the  yeas  and  navs,  and  they  were 
ordered ;  and  being  taken,  resulted — ^yeas  29,  nays  23;  as  follows : 

Teas — Messrs.  Anthony,  Bayard,  Bnckalew,  Corbett,  Davifl,  Dixon,  DooUttle,  Edmunds, 
Feesenden,  Fowler,  Frelinebaysen,  Qrimes,  Henderson,  Hendricks,  Howe,  JohnBon,  Mc 
Creery,  Morrill  of  Maine,  Sforrill  of  Vermont,  Morton,  Norton,  Patterson  of  New  Hamp- 
shire, Patterson  of  Tenaessee,  Sanlsbnry,  Sprarae,  Van  Winkle,  Vickers,  Willey,  and 
Williams— 29. 

Nats — ^Messrs.  Cameron,  Cattell,  Chandler,  Cole,  Conkling^  Conness,  Cragin,  Drake, 
Ferry,  Harlan,  Howard,  Morgan,  Nye,  Pomeroy,  Bamsey,  Soss,  Sherman,  Stewart,  Sum- 
ner, Thayer,  Tipton,  Trambull,  and  Wilson— 23. 

Not  votino— Messrs.  Wade  and  Yates. 

The  Chief  Justice.  On  this  question  the  yeas  are  29  and  the  nays  are  23. 
So  the  motion  is  agreed  to,  and  the  Senate  will  retire  for  consultation. 

The  Senate  accordingly,  at  twenty -five  minutes  past  one  o'clock,  retired,  with 
the  Chief  Justice,  to  the  reception  room  for  consultation. 

The  Senate  having  retired  to  the  reception  room, 

The  Chief  Justice  stated  the  question  to  be  on  the  amendment  proposed 
by  Mr.  Sumner  to  the  order  submitted  by  Mr.  Johnson. 

Mr.  Johnson  modified  the  order  submitted  by  him  so  as  to  read  : 

Ordered,  That  the  Senate  will  commence  the  trial  of  the  President  upon  the  articles  of 
impeachment  exhibited  against  him  on  Thursday,  the  2d  of  April. 

Mr.  Williams  submitted  the  following  order : 

Orderedj  That  the  farther  consideration  of  the  respondent's  api>Ucation  for  time  be  post- 
poned until  the  managers  have  opened  their  case  and  submitted  their  evidence. 

Mr.  CoNKLiNO  moved  to  amend  the  order  proposed  by  Mr.  Johnson,  by 
striking  out  "Thursday,  the  2d  of  April,"  and  inserting  ''Monday,  the  30th  of 
March  instant." 

Mr.  Sumner  called  for  the  yeas  and  nays  on  this  amendment,  and  they  were 
ordered ;  and  being  talien,  resulted — ^yeas  28,  nays  26,  as  follows  : 

Yeas — ^Messrs.  Cameron,  Cattell,  Chandler,  Cole,  Conklin^,  Conness,  Craein,  Drake, 
Ferry,  Harlan,  Howard,  Howe,  Morg^an,  Morrill  of  Maine,  Momll  of  Vermont,  Morton,  Nye, 
Patterson  of  New  Hampshire,  Pomeroy,  Ramsey,  Ross,  Stewart,  Sumner,  Thayer,  Tipton, 
Willey,  Williams,  and  Wilson— 88. 

Nays— Messrs.  Anthony,  Bayard,  Bnckalew,  Corbett,  Davis,  Dixon,  Doolittle,  Edmunds, 
Fessenden,  Fowler,  Frelinghuysen,  Grimes,  Henderson,  Hendricks,  Johnson,  McCreery, 
Norton,  Patterson  of  Tennessee,  Saulsbury,  Sherman,  Spragoe,  Trumbull,  Van  Winkle, 
and  Vickers — 24. 

Not  voting— Messrs.  Wade  and  Yates— 2. 

So  the  amendment  was  agreed  to. 

The  Chief  Justice  stated  the  next  question  to  be  upon  the  adoption  of  the 
order  proposed  by  Mr,  Williams. 
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Mr.  Williams  called  for  the  yeRS  and  nays,  and  thej  were  ordered ;  and 
being  taken,  resulted— yeai  9,  nays  42,  as  foUowe : 

Yeas— Messrs.  Anthony,  Chandler,  Dixon,  Grimes,  Harlan,  Howard,  Morgan,  PaUenon 
of  Tennessee,  and  Williams— 9. 

Nats— Messrs.  BavarcL  Bockalew,  Cameron,  Cattell,  Cole,  Conklinff ,  Conness,  Cn^rin, 
Dayis,  Doolittle,  Drake,  Edmunds,  Ferrj,  Fessenden,  Fowler,  Frelinghaysen,  Henderson, 
Hendricks,  Howe,  Johnson,  McCreery,  Morrill  of  Maine,  Morrill  of  Vermont,  Morton,  Nor- 
ton, Nye,  Patterson  of  New  Hampshire,  Pomeror,  Bamsey,  Boss,  Sanlsbary,  Sherman, 


^lagne,  Stewart,  Somner,  Thayer,  Tipton,  Trombnll,  Van  Winkle,  Viekfirs,  Will^,  and 
Wilson— 42. 
Not  yotikg— Messrs.  Corbett,  Wade,  and  Tates— 3. 

So  the  order  proposed  by  Mr.  Williams  was  not  aj^reed  to. 

The  question  recarring  on  the  amendment  proposed  in  the  Senate  chamber  by 
Mr.  Sumner  to  the  order  submitted  by  Mr.  Johnson, 

Mr.  SuMNBB  withdrew  his  amendment. 

The  Chief  Justicb  stated  the  question  to  be  on  the  order  proposed  by  Mr. 

Johnson,  as  amended,  as  follows : 

Ordered,  That  the  Senate  will  commence  the  trial  of  the  President  upon  the  articles  of 
impeachment  exhibited  against  him,  on  Monday,  the  dOth  day  of  March  instant 

Mr.  Hbndbioks  moved  to  amend  the  order  by  adding  thereto  the  words, 
"  and  proceed  therein  with  all  convenient  despatch,  under  the  rules  of  the  Sen- 
ate sitting  upon  the  tnial  of  an  Impeachment" 

Thh  amendment  was  adopted;  and  the  order,  as  amended,  was  agreed  to. 

On  motion  of  Mr.  Mobton»  the  Senate  a^eed  to  return  to  the  Senate  chamber. 

The  Senate  returned  to  the  chamber,  and  the  Chief  Justice  resumed  the  chair 
at  twenty- three  minutes  past  three  o'clock  p.  in. 

The  Chibp  Justicb.  The  Chief  Justice  is  directed  to  inform  the  counael  for 
the  respondent  that  the  Senate  haa  agreed  apon  an  order  in  response  to  their 
application,  which  will  now  be  read. 

The  chief  clerk  read  as  foUows : 

Ordered,  That  the  Senate  will  commence  the  trial  of  the  President  upon  the  articles  of 
impeachment  exhibited  against  him,  on  Monday,  the  30th  of  March  instant,  and  proceed 
therein  with  all  conveniefit  despatch,  under  the  rules  of  the  Senate  sitting  upon  the  trial  of 
an  impeachment 

The  Chief  Justicb.  Have  the  managers  on  the  part  of  the  House  anything 
ftirther  to  propose  7 

Mr.  Manager  Binoham.  Mr.  President,  we  have  nothing  further  to  propose. 

The  Chief  Justice.  Have  the  counsel  for  the  respondent  anything  to  pro- 
prose? 

[No  response.] 

Mr.  Manager  ^utlbb.  Will  the  President  allow  me  to  give  notice  to  the  wit- 
nesses on  the  part  of  the  House  of  Representatives  who  are  in  attendance,  that 
they  must  appear  here  at  one  o'clock  on  Monday,  the  30th  T 

Mr.  Edmunds.  Half-past  twelve  o'clock.  The  rules  provide  for  half-past 
twelve. 

Mr.  Manager  Butleb.  Half-past  twelve  o'clock  on  Monday,  the  30th. 

Mr.  Wilson.  I  move  that  the  Senate  sitting  for  the  trial  of  this  impeachment 
adjourn  until  Monday  next  at  half-past  twelve  o'clock. 

The  motion  was  agreed  to. 

The  Chief  Justice.  The  Senate  sitting  as  a  court  of  impeachment  stands 
adjourned  until  half-past  twelve  o'clock  on  Monday  next,  30tn  instant. 
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Monday,  March  30,  1868. 

At  balf-past  twelve  o'clock  p.  m.  the  Ohief  Justice  of  the  United  States 
entered  the  Senate  chamber,  escorted  by  Mr.  Pomeroj,  chairman  of  the  com- 
mittee heretofore  appointed  for  that  purpose. 

The  Chief  Justicb.  The  Sergeant-at-arms  will  open  the  court  by  procla- 
mation. 

The  Sbbobant-at-arms.  Hear  je!  hear  ye!  hear  je!  All  persons  are 
commanded  to  keep  silence  while  the  Senate  of  the  United  States  is  sitting  for 
the  trial  of  the  articles  of  impeachment  exhibited  by  the  House  of  Bepresenta- 
tlTes  against  Andrew  Johnson,  President  of  the  United  States. 

The  President's  counsel,  Messrs.  Stanbery,  Ourtis,  Evarts,  Nelson,  and 
Groesbeck,  entered  the  chamber  and  took  the  seats  assigned  to  them. 

At  twelve  o'clock  and  thirtj-five  minutes  p.  m.  the  Sergeant-at-arms 
announced  the  presence  of  the  managers  of  the  impeachment  on  the  part  of  the 
House  of  Bepresentatives,  and  they  were  conducted  to  the  seats  assigned  to 
them. 

ImmecUately  afterward  the  presence  of  the  members  of  the  House  of  Repre- 
sentatives was  announced,  and  the  members  of  the  Committee  of  the  Whole 
House,  headed  by  Mr.  E.  B.  Washbnme,  of  Illinois,  the  chairman  of  that  com- 
mittee, and  accompanied  by  the  Speaker  and  Clerk  of  the  House  of  Bepresent- 
atives,  entered  the  Senate  chamber  and  took  the  seats  prepared  for  them. 

The  Chief  Justice.  The  minutes  of  the  last  day's  proceedings  will  now  be 
read  by  the  Secretary. 

The  Secretary  read  the  proceediiies  of  the  Senate  sitting  on  Tuesday,  March 
24, 1868,  for  the  trial  of  Andrew  Johnson,  President  of  the  United  States. 

The  Chief  Justice.  Gentlemen  managers  of  the  House  of  Representatives, 
you  will  now  proceed  in  support  of  the  articles  of  impeachment.  Senators  will 
please  give  their  attention. 

OPENING  ABGUMENT  OF  MR.  BUTLER,  OF  MASSACHUSETTS,  ONE  OP  THB  MANA- 

OBB8  ON  THE  IMPEACHMENT  OF  THE  PRESIDENT. 

Mr.  President  and  Gentlemen  of  the  Senate : 

The  onerous  duty  has  fallen  to  my  fortune  to  present  to  you,  imperfectly  as  I 
must,  the  several  propositions  of  fact  and  law  upon  which  the  House  of  Repre- 
sentatives will  endeavor  to  sustain  the  cause  of  the  people  against  the  President 
of  the  United  States,  now  pending  at  your  bar. 

The  high  station  of  the  accus^,  the  novelty  of  the  proceeding,  the  gravity 
of  the  business,  the  importance  of  the  questions  to  be  presented  to  your  adjudi- 
cation, the  possible  momentous  result  of  the  issues,  each  and  all  must  plead  for 
me  to  claim  your  attention  for  as  long  a  time  as  your  patience  may  endure. 

Now,  for  the  first  time  in  the  history  of  the  world,  has  a  nation  brought 
before  the  highest  tribunal  its  chief  executive  magistrate  for  trial  and  possible 
deposition  from  office,  upon  charges  of  maladministration  of  the  powers  and 
duties  of  that  office.  In  other  times,  and  in  other  lands,  it  has  been  found  that 
despotisms  could  only  be  tempered  by  assassination,  and  nations  living  under 
constitutional  governments  even,  have  found  no  mode  by  which  to  rid  them- 
selves of  a  tyrannical,  imbecile,  or  faithless  ruler,  save  by  overturning  the  vefy 
foundation  and  frame-work  of  the  government  itself.  And,  but  recently,  in  one 
of  the  most  civilized  and  powerful  governments  of  the  world,  from  which  our 
own  institutions  have  been  largely  modelled,  we  have  seen  a  nation  submit  for 
years  to  the  rule  of  an  insane  king,  because  its  constitution  contained  no  method 
for  his  removal. 

Our  fathers,  more  wisely,  founding  our  government,  have  provided  for  such 
and  all  similar  exigencies  a  conservative,  effectual,  and  practiciEd  remedy  by  the 
constitutional  provision  that  the  *' President,  Vice-President,  and  all  civil  officers 
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of  the  United  States  shaU  be  removed  from  office  on  impeachment  for  and  con- 
viction of  treason,  bribery,  or  other  high  crimes  and  misdemeanors."  The 
*  Constitution  leaves  nothing  to  implication,  either  as  to  the  persons  upon  whom, 
or  the  body  by  whom,  or  the  tribunal  before  which,  or  the  offences  for  which, 
or  the  manner  in  which,  this  high  power  should  be  exercised ;  each  and  all  are 
provided  for  by  express  words  of  imperative  command. 

The  House  of  Representatives  shall  solely  impeach ;  the  Senate  only  shall 
try ;  and  in  case  of  conviction  the  judgment  shall  alone  be  removal  from  office 
and  disqualification  for  office,  one  or  both.  These  mandatory  provisions 
became  necessary  to  adapt  a  well  known  procedure  of  the  mother  country  to 
the  institutions  of  the  then  infant  republic.  But  a  single  incident  only  of  the 
business  was  lefk  to  construction,  and  that  concerns  the  offences  or  incapacities 
which  are  the  groundwork  of  impeachment.  This  was  wisely  done,  because 
human  foresight  is  inadequate,  and  human  intelligence  fails  in  the  task  of 
anticipating  and  providing  for,  by  positive  enactment,  all  the  infinite  gradations 
of  human  wrong  and  sin,  by  which  the  liberties  of  a  people  and  the  safety  of 
a  nation  may  be  endangered  &om  the  imbecility,  corruption  and  unhallowed 
ambition  of  its  rulers. 

It  may  not  be  uninstructive  to  observe  that  the  framers  of  the  Constitution, 
while  engaged  in  their  glorious  and,  I  trust,  ever-enduriug  work,  had  their 
attention  aroused  and  their  minds  quickened  most  signally  upon  this  very 
topic.  In  the  previous  year  only  Mr.  Burke,  from  his  place  in  the  House  of 
Commons  in  England,  had  preferred  charges  for  impeachment  against  Warren 
Hastings,  and  three  days  before  our  convention  sat  he  was  impeached  at  the 
bar  of  the  House  of  Lords  for  misbehavior  in  office  as  the  ruler  of  a  people 
whose  numbers  were  counted  by  millions.  The  mails  were  then  bringing  across 
the  Atlantic  week  by  week,  the  eloquent  accusations  of  Burke,  the  gorgeous 
and  burning  denunciations  of  Sheridan,  in  behalf  of  the  oppressed  people  of 
India,  against  one  who  had  wielded  over  them  more  than  regal  power.  May  it 
not  have  been,  that  the  trial  then  in  progress  was  the  determining  cause  why 
the  ftamers  of  the  Constitution  left  the  description  of  offences,  because  of  which 
the  conduct  of  an  officer  might  be  inquired  of,  to  be  defined  by  the  laws  and 
usages  of  Parliament  as  found  in  the  precedents  of  the  mother  country,  with 
which  our  fathers  were  as  familiar  as  we  are  with  our  own  ? 

In  tlie  light,  therefore,  of  these  precedents,  the  question  arises.  What  are 
^  impeachable  offences  under  the  provisions  of  our  Constitution  ? 

To  analyze,  to  compare,  to  reconcile  these  precedents,  is  a  work  rather  for 
the  closet  than  the  forum  In  order,  therefore,  to  spare  your  attention,  I  have 
preferred  to  state  the  result  to  which  I  have  arrived,  and  that  you  may  see  the 
authorities  and  discussions,  both  in  this  country  and  in  England,  from  which  we 
deduce  our  propositions,  so  &r  as  applicable  to  this  case,  I  pray  leave  to  lay 
before  you,  at  the  close  of  my  argument,  a  brief  of  all  the  precedents  and 
authorities  upon  this  subject,  in  bow  countries,  for  which  I  am  indebted  to  the 
exhaustive  and  learned  labors  of  my  friend,  the  honorable  William  Lawrence, 
of  Ohio,  member  of  the  Judiciary  Committee  of  the  House  of  Representatives, 
in  which  I  fully  concur  and  which  I  adopt. 

We  define,  therefore,  an  impeachable  high  crime  or  misdemeanor  to  be  one  in 
its  nature  or  consequences  subversive  of  somejundamental  or  essential  principle 
of  government^  or  highly  prejudicial  to  the  public  interest,  and  this  may  consist 
of  a  violation  of  the  Constitution^  of  lauh  of  an  official  oath,  or  of  d%tyi  by  an 
act  committed  or  omitted,  or,  without  violating  a  positive  law,  by  the  abuse  of 
discretionary  powers  from  improper  motives,  or  for  any  improper  purpose. 

The  first  criticism  which  will  strike  tlie  mind  on  a  cursory  examination  of  this 
definition  is,  that  some  of  the  enumerated  acts  are  not  within  the  common-law 
definition  of  crimes.  It  is  but  common  learning  that  in  the  English  precedents 
the  words  ''high  crimes  and  misdemeanors"  are  universally  usea;  but  any  mal- 
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venation  in  office,  highly  prejudicial  to  the  pnblic  interest,  or  sabversive  of  some 
fundamental  principle  of  government  hj  which  the  safety  of  a  people  may  be 
in  danger,  is  a  high  crime  against  the  nation,  as  the  term  is  used  in  parliamen- 
tary law. 

Hallam,  in  his  Constitutional  History  of  England,  certainly  deduces  this  doctrine 
from  the  precedents,  and  especially  Lord  Diemby  case,  11  State  Trials,  600,  of 
which  he  says ; 

The  CommoDB,  in  impeaching  Lord  Danby,  went  a  grent  way  towards  establishing  the 
pricdple  that  no  minister  can  smlter  himself  behind  the  throne  by  pleading  obedience  to  the 
orders  of  his  soyereign.  He  is  answerable  for  the  fiutiee^  the  Aoaeste,  the  mHiitf  oj  all  meof - 
uret  emanating  firom  the  Crown,  as  well  as  for  their  legalitjf ;  and  tnns  tlie  executive  admin- 
istration is,  or  onght  to  be,  salMrdinate  in  all  great  matters  of  policy  to  the  superintendence 
and  Tirtoal  control  of  the  two  houses  of  Parliament  ^ 

Mr.  Christian,  in  his  notes  to  the  Commentaries  of  Blackstone,  explains  the 
collocation  and  use  of  the  words  "  high  crimes  and  misdemeanors"  by  saying : 

When  the  words  "high  crimes  and  misdemeanors'*  are  used  in  pro(ieci4ions  by  impeach- 
ment, the  words  "hirh  crimes"  have  no  definite  signification,  but  are  used  merely  to  give 
greater  solemnity  to  tne  charge. 

A  like  interpretation  must  have  been  given  by  the  framers  of  the  Constitution, 
because  a  like  definition  to  ours  was  in  the  mind  of  Mr.  Madison,  to  whom  more 
than  to  any  other  we  are  indebted  for  the  phraseology  of  our  Constitution,  for, 
in  the  first  Congress,  when  discussing  the  power  to  remove  an  officer  by  the 
President,  which  is  one  of  the  very  material  questions  before  the  Senate  at  this 
moment,  he  uses  the  following  words ; 

The  dan^r  consists  mainly  in  this :  that  the  President  can  displace  from  office  a  man 
whose  merits  require  he  should  be  continued  in  it    In  the  first  place,  he  will  be  impeach- 
able by  the  House  for  such  an  act  of  maladministration,  for  i  contend  that  the  wanton   ' 
remo^  of  meritorious  officers  would  subject  him  to  impeachment  and  removal  from  his  own 
high  trust. 

Strengthening  this  view,  we  find  that  within  ten  years  afterwards  impeach- 
ment was  applied  by  the  very  men  who  framed  the  Constitution  to  the  acts  of 
pnblic  officers,  which  under  no  common-law  definition  could  be  justly  called 
crimes  or  misdemeanors,  either  high  or  low.  Leaving,  however,  the  correctness 
of  our  proposition  to  be  sustained  by  the  authorities  we  furnish,  we  are  nat- 
urally brought  to  the  consideration  of  the  method  of  the  procedure,  and  the 
nature  of  the  proceedings  in  cases  of  impeachment,  and  the  character  and  powers 
of  the  tribunal  by  which  high  crimes  and  misdemeanors  are  to  be  adjudged  or 
determined. 

One  of  the  important  questions  which  meets  us  at  the  outset  is :  Is  this  pro- 
ceeding a  trial,  as  that  term  is  understood,  so  far  as  relates  to  the  rights  and 
duties  of  a  court  and  jury  upon  an  indictment  for  crime  1  Is  it  not  rather  more 
in  the  nature  of  an  inquest  of  office  ? 

The  Constitution  seems  to  have  determined  it  to  be  the  latter,  because,  under 
its  provisions  the  right  to  retain  and  hold  office  is  the  only  subject  that  can  be 
finally  adjudicated;  all  preliminary  inquiry  being  carried  on  solely  to  determine 
that  question  and  that  alone. 

All  investigations  of  fact  are  in  some  sense  trials,  but  not  in  the  sense  in  which 
the  word  is  used  by  courts. 

Again,  as  a  correlative  question : 

Is  this  body,  now  sitting  to  determine  the  accusation  of  the  House  of  Repre- 
sentatives against  the  President  of  the  United  States,  the  Senate  of  the  United 
States,  or  a  Court  ? 

I  tnut,  Mr.  President  and  Senators,  I  may  be  pardoned  for  making  some 
suggestions  upon  these  topics,  because  to  us  it  seems  these  are  questions  not  of 
forms,  but  of  substance.  If  this  body  here  is  a  Court  in  any  manner  as  contra- 
distinguished from  the  Senate,  then  we  agree  that  many  if  not  all  the  analogies 
of  the  procedures  of  courts  must  obtain ;  that  the  common-law  incidents  of  a 
trial  in  court  must  have  place;  that  you  may  be  bound  in  your  piv^ce^vck^ «!cA 
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adjadication  by  the  rales  and  preoedeato  of  the  eommon  or  statute  law  ;  that 
the  interest,  bias,  or  preconceived  opiDions  or  affinities  to  the  party,  of  the  judges, 
may  be  open  to  inquixy,  and  even  the  rules  of  order  and  precedents  in  courts 
should  have  effect ;  that  the  managers  of  the  House  of  Representatives  must 
conform  to  those  rules  as  thev  would  be  applicable  to  public  or  private  prosecu- 
tors of  crime  in  courts,  and  that  the  aecusea  may  claim  the  benefit  of  the  rule  in 
criminal  cases,  that  he  may  only  be  convicted  when  the  evidence  makes  the  fact 
clear  beyond  reasonable  doubt,  instead  of  by  a  preponderance  of  the  evidence. 

We  claim  and  respectfully  insist  that  this  Tribunal  has  none  of  the  attributes 
of  a  judicial  Court  as  they  are  commonly  received  and  understood.  Of  course, 
this  question  must  be  largely  determined  by  the  express  provisions  of  the  Con- 
stitution, and  in  it  there  is  no  word,  as  is  well  known  to  you.  Senators,  which 
gives  the  slightest  coloring  to  the  idea  that  this  is  a  Court*  save  that  in  the  trial 
of  this  particular  respondent  the  Chief  Justice  of  the  Supreme  Court  must  pre- 
side. DVLt  even  this  provision  can  have  no  determining  effect  upon  the  question, 
because,  is  not 'this  tne  same  Tribunal  in  all  its  powers,  incidents,  and  duties, 
when  other  civil  officers  are  brought  to  its  bar  for  trial,  when  the  Vice-President 
(not  a  judicial  officer)  must  preside?  Can  it  be  contended  for  a  moment  that 
this  is  the  Senate  of  the  United  States  when  sitting  on  the  trial  of  all  other 
officers,  and  a  Court  only  when  the  President  is  at  the  bar  f  solely  because  in 
this  case  the  Constitution  has  designated  the  Chief  Justice  as  Uie  presiding 
officer? 

The  fact  that  Senators  are  sitting  for  this  purpose  on  oath  or  affirmation  does 
not  influence  the  aigument,  because  it  is  well  understood  that  that  was  but  a 
substitute  for  the  obugation  of  honor  under  which,  by  the  theory  of  the  British 
constitution,  the  peers  of  England  were  supposed  to  sit  m  like  cases. 

A  peer  of  England  makes  answer  in  a  court  of  chancery  upon  honor,  when  a 
common  person  must  answer  upon  oath.  But  our  fathers,  sweeping  away  all 
distinctions  of  caste,  required  every  man  alike,  acting  in  a  solemn  proceeding  like 
this,  to  take  an  oath.  Our  Constitution  holds  all  good  men  dikehonorable,  and 
entitied  to  honor. 

The  idea  that  this  tribunal  was  a  Court  seems  to  have  crept  in  because  of  the 
analogy  to  similar  proceedings  in  trials  before  the  House  of  Lords. 

Analogies  have  ever  been  found  dcl^^eptive  and  illusory.  Before  such  analog 
is  invoked  we  must  not  forget  that  the  Houses  of  Parliament  at  first,  and  latterly 
the  House  of  Lords,  claimed  and  exercised  jurisdiction  over  all  crimes,  even 
where  the  punishment  extended  to  life  and  limb.  By  express  provision  of  our 
Constitution  all  such  jurisdiction  is  taken  firom  the  Senate  and  "  the  judicial 
power  of  the  United  States  is.  vested  in  one  Supreme  Court  and  such  inferior 
courts  as  from  time  to  time  Congpress  may  ordain  and  establish." 

We  suggest,  therefore,  that  we  are  in  the  presence  of  the  Senate  of  the  United 
States  convened  as  a  constitutional  tribunal,  to  inquire  into  and  determine 
whether  Andrew  Johnson,  because  of  malversation  m  office,  is  longer  fit  to 
retain  the  office  of  President  of  the  United  States,  or  hereafter  to  hold  any  office 
of  honor  or  profit 

I  respectmlly  submit  that  thus  far  your  mode  of  proceeding  has  no  analogy 
to  that  of  a  court.  You  issue  a  summons  to  give  the  respondent  notice  of  the 
case  pending  against  him.  You  do  not  sequester  his  person — ^you  do  not  require 
his  personiu  appearance  even ;  you  proceed  against  him  and  will  go  an  to 
determine  his  cause  in  his  absence,  and  make  the  final  order  therein.  Bow  dif- 
ferent is  each  step  from  those  of  ordinary  .criminal  procedure. 

A  constitutional  tribunal  solely,  you  are  bound  by  no  law,  either  statute  or 
common,  which  may  limit  your  constitutional  prerogative.  You  consult  no  pre- 
cedents save  those  of  the  law  and  custom  of  parliamentary  bodies.  You  are  a 
law  unto  yourselves,  bound  only  by  the  natural  principles  of  equity4and  jus- 
tice, and  that  solus  populi  suprema  est  lex. 
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Upon  tbese  prindides  and  pariimentuy  kw  no  judges  can  aid  yon,  and 
indeed  in  late  jears  the  judges  of  England  in  the  trial  of  impeachment  declined 
to  speak  to  a  question  of  parliamentary  law,  even  at  the  reonest  of  the  House  of 
Peers,  althougn  thej  attended  on  them  in  their  robes  of  omee. 

Nearly  five  hundred  years  ago,  in  1388,  the  House  of  Lords  resolyed.  in  the 
ease  of  Belknap  and  the  other  judeee,  '*That  these  matters,  when  brought  before 
them,  shall  be  discussed  and  adjudged  by  the  course  of  Parliament,  and  not  by 
the  civil  law,  nor  by  the  common  law  of  the  land  used  in  other  inferior  courts." 

And  that  resolution,  which  was  in  contravention  of  the  opinion  of  all  the 
judges  of  England,  and  against  the  remonstrance  of  Richard  II,  remains  the 
unquestioned  law  <^  England  to  this  day. 

Another  detennining  quality  of  this  tribunal,  distinguishing  it  firom  a  court 
and  the  analogies  of  ordinary  legal  proceedings,  and  showing  tibat  it  is  a  Senate 
only,  is,  that  there  can  be  no  r^t  of  challenge  by  either  party  to  any  of  its 
memJbers  for  favor,  or  malice,  affinity,  or  interest. 

This  has  been  held  from  the  earliest  times  in  Parliament  even  when  that  was 
the  high  court  of  judicature  of  the  realm  sitting  to  punish  all  crimes  against  the 
peace. 

In  the  case  of  The  Duke  of  Somerset,  (1  Howell's  State  Trials,  p.  521,)  as 
early  as  1551,  it  was  held  that  the  Duke  of  Northumberland  and  the  Marquis 
of  Northampton  and  the  Earl  of  Pembroke,  for  an  attempt  upon  whose  lives 
Somerset  was  on  trial,  should  sit  in  judgment  upon  him  against  the  objection  of 
the  accused  because  ^^  a  peer  of  the  realm  mieht  not  be  challenged." 

Again,  the  Duke  of  Northumberland,  (ibid.,  1st  State  Trials,  p.  765,)  Marquis 
of  Northampton,  and  Earl  of  Warwick,  being  on  trial  for  their  lives,  A.  D.  1553, 
before  the  Court  of  the  Lord  High  Steward  of  England,  one  of  the  prisoners 
inquired  whether  any  such  persons  as  were  equally  culpable  in  that  crime,  and 
those  by  whose  letters  and  commandments  he  was  directed  in  all  his  doings, 
m%ht  be  his  judges,  or  pass  upon  his  trial  at  his  death.  It  was  answered  that, 
"  H  any  were  as  deeply  to  be  touched  as  himself  in  that  case,  yet  as  long  as  no 
attainder  of  record  were  against  them,  they  were  nevertheless  persons  able  in 
the  law  to  pass  upon  any  trial,  and  not  to  be  challenged  therefor,  but  at  the 
prince's  pleasure." 

Again,  on  the  trial  of  EarU  of  Essex  and  Southampton,  (ibid.,  1  State  Trials, 

L1335,)  for  high  treason,  before  all  the  justices  of  EngLand,  A.  D.  1600,  the 
rl  of  Essex  desired  to  know  of  my  Lord  Chief  Justice  whether  he  might 
challenge  any  of  the  peers  or  no.  Whereunto  the  Lord  Chief  Justice  answered 
«  No." 

Again,  in  Lord  Audley's  case,  (ibid.,  3  State  Trials,  page  402,  A.  D.  1631,) 
it  was  questioned  wheuier  a  peer  might  challenge  his  peers,  as  in  the  case  of 
common  jurats.  It  was  answered  by  all  the  judges,  after  consultation,  "  he 
mi^t  not."  [This  case  is  of  more  value  because  it  was  an  indictment  for  being 
acoessozy  to  rape  upon  his  own  wife,  and  had  no  political  influence  in  it  what- 
ever.] The  same  point  was  ruled  in  the  Countess  of  Essex's  case  on  trial  for 
treason.     (Moore's  Beports,  621.) 

In  the  Eari  of  Portland's  case,  A.  D.  1701,  (ibid.,  State  trials,  page  288,)  the 
Commons  objected  that  Lord  Sommers,  the  Earl  of  Oxford,  and  Lord  Halifax, 
who  had  been  impeached  by  the  Commons  before  the  House  of  Lords  for  bcins 
concerned  in  the  same  acts  for  which  Portland  was  being  .brought  to  trial,  votea 
and  acted  with  the  House  of  Lords  in  the  preliminary  proceeding^  of  said  trial, 
and  were  upon  a  committee  of  conference  in  relation  thereto.  But  the  lords 
after  discussion  solemnly  resolved  '<  that  no  lord  of  Parliament,  impeached  of 
high  crimes  and  misdemeanors,  can  be  precluded  from  voting  on  any  occasion, 
except  on  his  own  triaL" 

In  the  trial  of  Lord  Viscount  Melville,  A.  D.  1806,(ibid.,  29  State  Trials,  p.  1398,) 
some  observations  having  been  made  as  to  the  possible  bias  of  some  portion  o€ 


92  IKFEACHMENT  OF  THE  PBE8IDENT. 

the  peers,  (by  the  ooonsel  for  defeDdant,)  Mr.  Whitebread,  one  of  the  managers 
on  the  part  of  the  Oommons,  answered  as  follows : 

My  lords,  as  to  jour  own  court,  Bomethingr  has  been  thrown  out  about  the  possibility  of  a 
challeDee.  Upon  such  a  subject  it  will  not  be  necessary  to  say  more  than  this,  which  has 
been  admitted :  that  an  order  was  ffiven  by  the  House  of  Conunons  to  prosecute  Lord  Mel- 
ville in  a  court  of  law  where  he  would  have  the  right  to  challenge  his  iorors.  *  •  *  What 
did  the  noble  Viscount  then  do  by  the  means  or  one  of  his  frienoB  ?  *  *  *  From  the 
mouth  of  that  learned  gentleman  came  at  last  the  snccessful  motion :  '*  that  Henrjr,  Viscount 
of  Melville,  be  impeached  of  hiffh  crimes  and  misdemeanors."  I  am  justified,  then,  in  saying 
that  he  is  here  hy  his  own  option.  •  •  •  But,  mv  iMds,  a  challenge  to  your  lordships  ! 
Is  not  every  individual  peer  the  guardian  of  his  own  honor? 

In  the  trial  of  Warren  Hastings  the  same  point  was  raled,  or,  more  properly 
speaking,  taken  for  granted,  for  of  the  more  than  170  peers  who  commenced 
the  trial,  but  29  sat  and  pronounced  the  verdict  at  the  close,  and  some  of  those 
were  peers  created  since  the  trial  began,  and  had  not  heard  either  the  opening 
or  much  of  the  evidence ;  and  daring  the  trial  there  had  been  by  death,  sncces- 
sion,  and  creation  more  than  180  changes  in  the  Honse  of  Peers,  who  were  his 
judges. 

We  have  abundant  authority  also  on  this  point  in  our  own  country. 

'In  the  case  of  Judge  Pickering,  who  was  tried  in  March,  1804,  for  drunken- 
ness in  office,  although  undefendMl  in  form,  yet  he  had  all  his  rights  preserved. 

This  trial  being  postponed  a  session,  three  senators — Samuel  Smith,  of 
Maryland,  Israel  Smith,  of  Vermont,  and  John  Smith,  of  New  York — ^who  had 
all  been  members  of  the  House  of  Representatives,  and  there  voted  in  favor  of 
impeaching  Judg^  Pickering,  were  senators  when  his  trial  came  off. 

Mr.  Smith,  of  New  York,  raised  the  question,  by  asking  to  be  excused  from 
votine.  Mr.  Smith,  of  Maryland,  declared  "  he  would  not  be  influenced  from  his 
duty  Dv  any  false  delicacy ;  that  he,  for  his  part,  felt  no  delicacy  upon  the  sub- 
ject ;  the  vote  he  had  given  in  the  other  house  to  impeach  Judge  Pickering 
would  have  no  influence  upon  him  in  the  court ;  his  constituents  had  a  right  to 
his  vote,  and  he  would  not  bv  any  act  of  his  deprive,  or  consent  to  deprive, 
them  of  that  right,  but  would  claim  and  exercise  it  upon  this  as  upon  every 
other  question  that  might  be  submitted  to  the  Senate  whilst  he  had  the  honor  of 
a  seat.'' 

A  vote  being  had  upon  the  question,  it  was  determined  that  these  gentlemen 
should  sit  and  vote  on  the  trial.  This  passed  in  the  affirmative  by  a  vote  of 
19  to  7,  and  all  the  gentlemen  sat  and  voted  on  every  question  during  the 
trial. 

On  the  trial  of  Samuel  Chase  before  the  Senate  of  the  United  States,  no 
challenge  was  attempted,  although  the  case  was  decided  by  an  almost  strict  party 
vote  in  high  party  times,  and  doubtless  many  of  the  senators  had  formed  and 
expressed  opinions  upon  bis  conduct. 

That  arbitrary  judge,  but  learned  lawyer,  knew  too  much  to  attempt  any  such 
futile  movement  as  a  challenge  to  a  senator.  Certain  it  is  that  the  proprieties 
of  the  occasion  were  not  marred  by  the  worse  than  anomalous  proceeding  of  the 
challenge  of  one  senator  to  another,  especially  before  the  deftsndant  had  appeared. 

Nor  did  the  Managers  exercise  the  right  of  challenge,  althoueb  Senators  Smith 
and  Mitchell,  of  New  York,  were  members  of  the  Senate  on  the  trial  and  voted 
not  guilty  on  every  article,  who  had  been  members  of  the  House  when  the 
articles  were  found,  and  had  there  voted  steadily  against  the  whole  proceeding. 

Judge  Peck's  case,  which  was  tried  in  1831,  affords  another  instance  in  point. 

The  conduct  of  Judge  Peck  had  been  the  subject  of  much  animadversion  and 
comment  by  the  public,  and  had  been  for  four  years  pending  before  the  Oongress 
of  the  United  States  before  it  finally  came  to  trial.  It  was  not  possible  but 
that  many  of  the  Senate  had  both  formed  and  expressed  opinions  upon  Peck's 

Proceedings,  and  vet  it  never  occurred  to  that  good' lawyer  to  make  objection  to 
is  triers.    Nor  did  the  Managers  challenge,  although  Webster  of  Massachusetts 
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was  a  member  of  the  committee  of  the  Houae  of  Representatives  to  whom  the 
petition  for  impeachment  was  referred,  and  which,  after  examination,  reported 
thereon  "  leave  to  withdraw,"  and  Spragoe,  of  Maine,  voted  against  the  proceed- 
ings in  the  House,  while  Livingston,  of  Louisiana,  voted  for  them.  All  of  these 
gentlemen  sat  upon  the  trial,  and  voted  as  thev  did  in  the  House. 

A  very  remarkable  and  instructive  case  was  that  of  Judge  Addison,  of  Penn- 
sylvania, in  1804.  There,  after  the  articles  of  impeachment  were  framed,  the  trial 
was  postponed  to  another  session  of  the  legislature.  Meanwhile,  three  members 
of  the  House  of  Representatives,  who  had  votejTfor  the  articles  of  impeachment, 
were  elected  to  the  Senate  and  became  the  triers  of  the  articles  of  impeaciiment  of 
which  they  had  solemnly  voted  the  respondent  to  be  guilty.  To  their  sitting  on  the 
trialJudgei4ddison  objected,  but  after  an  exhaustive  argument  his  objection 
was  overruled,  17  to  6.  Two  of  the  minority  were  the  gentlemen  who  had 
voted  him  guilty,  and  who  themselves  objected  to  sitting  on  the  trial. 

Thus  stands  the  case  upon  authority.    How  does  it  stand  upon  principle  ? 

In  a  conference  held  in  169*1,  between  the  lords  and  coomions,  on  a  proposi- 
tion to  limit  the  number  of  judges,  the  lords  made  answer : 

That  in  the  case  of  impeachments,  which  are  the  mans  of  the  people,  and  for  the  highest 
crimes,  tnd  cany  with  them  a  greater  supposition  <»  gufilt  than  any  other  aecasation,  there 
all  the  loids  must  {ndga. 

There  have  been  many  instances  in  England  where  this  necessity,  that  no 
peer  be  excused  from  sitting  on  such  trials,  has  produced  curious  results, 
brothers  have  sat  upon  the  trials  of  brothers,  fathers  upon  the  trials  of  sons  and 
daughters,  uncles  upon  the  trials  of  nephews  and  nieces;  no  excuse  being 
admitted. 

One,  and  a  most  peculiar  and  painful  instance,  will  sufiElce  upon  this  point  to 
illustrate  the  strength  of  the  rule.  In  the  trial  of  Anne  Bullen,  the  wife  of  one 
sovereign  of  England,  and  the  mother  of  another,  her  father.  Lord  Rocbefort, 
and  her  uncle,  the  Duke  of  Norfolk,  sat  as  judges  and  voted  guilty,  although 
one  of  the  charges  against  the  daughter  and  niece  was  a  criminal  intimacy  with 
her  brother,  the  son  and  nephew  of  the  judges. 

It  would  seem  impossible  that  in  a  proceeding  before  such  a  tribunal  so  con- 
stituted there  could  be  a  challenge,  because  as  the  number  of  triers  is  limited 
by  law,  and  as  there  are  not  now,  and  never  have  been,  any  provisions,  either  in 
England  or  in  this  country,  for  substituting  another  fbr^the  challenged  party,  as 
a  talesman  is  substituted  in  a  jury,  the  accused  might  escape  punishment  alto- 
gether by  challenging  a  sufficient  number  to  prevent  a  quorum,  or  the  accuser 
might  oppress  the  respondent  by  challenging  all  persons  &vorable  to  him  until 
the  necessary  unanimity  for  conviction  was  secured. 

This  proceeding  being  but  an  inquest  of  office,  and,  except  in  a  few  rare 
instances,  always  pariakmg,  more  or  less,  o/~poEtical  considerations,  and  re- 
quired to  be  discussed,  before  presentation  to  the  triers*  by  the  co-ordinate  branch 
of  the  legislature,  it  is  impossible  that  senators  should  not  have  opinions  and 
convictions  upon  the  subject-matter  more  or  less  decidedly  formea  before  the 
case  reaches  tnem.  I^  therefore,  challenges  could  be  dlowed  because  of  such 
opinions,  as  in  the  case  of  jurors,  no  trial  could  so  forward,  because  every  intel- 
ligent senator  could  be  obiected  to  upon  one  side  or  the  other. 

I  should  have  hardly  dared  to  trouble  the  Senate  with  such  minuteness  of 
citation  and  argument  upon  this  point,  were  it  not  that  certain  persons  and 
papers  outside  of  this  body,  by  sophistries  drawn  from  the  analogies  of  the  pro- 
ceedings in  courts  before  Junes,  have  endeavored,  in  advance,  to  prejudice  the 
public  mind,  but  little  instructed  in  this  topic,  because  of  the  infrequency  of 
unpeachments,  agamst  the  legal  validity  and  propriety  of  the  proceedings  upon 
this  trial. 

I  may  be  permitted,  without  offance,  further  to  state  that  these  aad  ausi\\ax 
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reasons  have  preyented  tbe  Managers  from  objecting  bj  challenge  or  otherwise  to 
the  competency  of  one  of  the  trien  of  near  affinity  to  the  accused. 

We  believe  it  is  his  right,  nay,  his  duty  to  the  State  he  represents,  to  sit  upon 
the  trial  as  he  would  upon  any  other  matter  which  shonld  come  before  the  Sen- 
ate. His  seat  and  Tote  belong  to  his  constituents,  and  not  to  himself,  to  be 
used  according  to  his  best  judgment  upon  every  grave  matter  that  comes  before 
the  Senate. 

Again,  as  political  eonsideratiqiiB  are  involved  in  this  trial  raising  questions- 
of  interest  to  the  constituento  of  every  senator,  it  is  his  right  and  dnty  to  express 
himself  as  fully  and  freely  upon  such  questions  as  upon  any  other,  even  to 
express  a  belief  in  the  guilt  or  innocence  of  the  accused  or  to  say  **  he  will  sus- 
tain him  in  the  course  he  is  taking,"  although  he  so  says  after  accusation  brought. 
Let  me  illustrate.  Suppose  that  alter  this  impeachment  had  been  voted  by  the 
House  of  Representatives  the  constituents  of  any  senator  had  called  a  public 
meeting  to  sustain  the  President  against  what  uiey  were  pleased  to  term  the 
"  tyrannical  acts  of  Congress  towards  him  in  impeaching  hbn"  and  should  call 
upon  their  senator  to  attend  and  take  part  in  such  meeting,  I  do  not  conceive 
that  it  would,  or  ought  to  be  legally  objected  against  him  as  a  disqualification  to 
sit  upon  this  trial,  upon  the  principles  I  have  stated,*if  he  should  attend  the  meet- 
ing, or  favor  the  object,  or,  if  his  engagements  in  the  Senate  prevented  his  leav- 
ing, I  have  not  been  able  to  find  any  legal  objection' in  the  books  to  his  writing 
a  fetter  to  such  meeting,  containing,  among  other  things,  statements  like  the 
following : 

Senate  Chambisr,  Fekmrnrn  24,  1868. 

Gentlemen  :  Mj  public  and  professional  engagi^ements  will  be  such  on  the  4tb  of  March 

that  I  am  relnctantly  compollea  to  decline  your  invitation  to  be  present  and  address  the 

meetine  to  be  beld  in  our  city  on  tbat  day. 

•  •  ••  •  •  •  •  • 

Tbat  the  President  of  tbe  United  States  hat  sinceiely  endeavored  to  pfMerve  these  (our  free 
institutions)  from  violation  I  have  no  doubt,  and  I  have,  therefore,  throughoot  the  unfortu- 
nate difference  of  opinion  between  him  and  Congreaa,  sustained  him.  AiS  this  I  shall  con- 
tinue  to  do  as  long  as  he  shall  prove  fiuthfhl  to  duly.  With  my  best  thanks  for  the  honor 
you  have  done  me  by  your  invitation,  and  regretting  that  it  is  not  in  my  power  to  accept  it, 
I  remain,  with  regard,  your  obedient  servant, 

REYERDY  JOHKSON. 

• 

We  should  have  as  much  right  to  expect  his  vote  on  a  clearly-proTen  case  of 
guilty  as  had  King  Henry  the  Eighth  to  hope  for  the  rote  of  her  father  against 
his  wife.    He  got  it. 

King  Henry  knew  the  strength  of  his  case,  and  we  know  the  strength  of  ours 
against  this  respondent. 

If  it  be  said  that  this  is  an  infelicity,  it  is  a  sufficient  and  decisive  answer  that 
it  is  the  infelicity  of  a  precise  constitutional  provision,  which  provides  that  the 
Senate  shall  have  the  sole  power  to  try  impeachments,  and  the  only  security 
against  bias  or  prejudice  on  the  part  of  any  senator  is  that  two-thirds  of  the  sen- 
ators present  are  necessary  for  conviction. 

To  this  rule  there  is  but  one  possible  exception,  fbunded  on  both  reason  and 
authority,  that  a  senator  may  not  be  a  judge  in  his  own  case. 

I  have  thought  it  necessary  to  determine  the  nature  and  attributes  of  the  Trib- 
unal, before  we  attend  to  the  scope  and  meaning  of  the  accusation  before  it. 

The  first  eight  articles  set  out'in  several  distinct  forms  the  acts  of  the  respond- 
ent in  removing  Mr.  Stanton  from  office,  and  appointing  Mr.  Thomas,  ad  interinit 
differing  in  legal  effect  in  the  purposes  fbr  which  and  the  intent  with  which, 
either  or  both  of  the  acts  were  aone,  and  the  legal  duties  and  rights  infringed, 
and  the  acts  of  Gonmss  violated  in  so  doing. 

All  the  articles  allege  these  acts  to  be  in  contravention  of  his  oath  of  office, 
and  in  disregard  of  the  duties  thereof. 

If  they  are  so,  however,  the  President  might  have  the  power  to  do  them  under 
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the  law ;  still,  being  so  done,  thej  are  acts  of  official  miscondact,  and,  as  we 
baTe  seen,  impeachable. 

The  President  has  the  legal  powor  to  do  'many  acts  which,  if  done  in  disre-i 
gard  of  his  duty,  or  for  improper  porpoaes,  tfien  the  exoefse  of  that  power  is 
an  offienl  misd^neanor. 

Em.gr:  he  has  the  power  of  pardon;  if  exercised  in  a  ciren  case  for  a  corrupt 
jAotive,  as  for  the  payment  of  money,  or  wantonly  paraoning  all  criminals,  it 
wonld  be  a  misdemeanor.    Examples  might  be  multiplied  Indefinitely. 

Artide  first,  stripped  of  legal  ▼erbiage,  allies  tnat,  having  suspended  Mr. 
Stanton  and  reportea  the  same  to  the  Benate,  which  refused  to  concur  in  the 
suspension,  and  Stanton  having  rightftiVy  resumed  the  duties  of  his  office,  the 
respondent,  with  knowledge  of  the  &ct8,  issued  an  order  which  is  recited  for 
Stanton's  removal,  with  intent  to  violate  the  act  of  March  2,  1867,  to  regulate 
the  tenure  of  certain  civil  offices,  and  with  the  fbrther  intent  to  remove  Stan- 
ton from  the  office  of  Secretaiy  of  War,  then  in  the  lawfhl  discharge  of  its 
duties,  in  contravention  of  said  act  without  the  advice  and  consent  of  the 
Senate,  and  against  the  Constitution  of  the  United  States. 

Article  2  diaiges  that  the  President,  without  authoritv  of  law,  on  the  Slst  of 
Fdbruary,  1868,  issued  letter  of  authority  to  Lorenio  Thomas  to  act  as  Secre- 
tary of  War  ad  mierinh  the  Senate  being  in  session,  in  violation  of  the  tenure- 
of-office  act,  and  with  intent  to  violate  it  and  the  Uonstitution,  there  being  no 
vacancy  in  the  office  of  Secretary  of  War. 

Article  3  alleges  the  same  act  as  done  without  authority  of  law,  and  alleges 
an  intent  to  violate  the  Constitution. 

Article  4  charges  that  the  President  conspired  with  Lorenso  Thomas  and 
divers  other  persons,  with  intent,  by  intimidation  and  threaU^  to  prevent  Mr. 
Stanton  from  holding  the  office  of  Secretary  of  War,  in  violation  of  the  Consti- 
tution and  of  Uie  act  of  July  31,  1861. 

Artide  6  charges  the  same  conspiracy  with  Thomas  to  prevent  Mr.  Stanton's 
holding  his  office,  and  thereby  to  prevent  the  execution  of  the  civil  tenure  act 

Article  6  charges  that  the  President  conspired  with  Thomas  to  seize  and 
possess  the  property  under  the  control  of  the  War  Department  hjfarcey  in  con- 
travention of  toe  act  of  July  31,  1861,  and  with  intent  to  disregard  the  civil 
tennre-of-office  act. 

Artide  7  charges  the  same  conspiracy,  with  intent  only  to  violate  the  civil 
tenure- of-office  act. 

Articles  3d,  4th,  5th,  6th,  and  7th  may  all  be  considered  together,  as  to  the 
proof  to  support  them. 

It  will  be  shown  that  having  removed  Stanton  and  appointed  Thomas,  the 
President  sent  Thomas  to  the  War  Office  to  obtain  possession  ;  that  having  been 
met  by  Stanton  with  a  denial  of  his  rights,  Thomas  retired,  and  after  consulta- 
tion with  the  President,  Thomas  asserted  his  purpose  to  take  possesfton  of  the 
War  Office  by  force,  making  his  boast  in  several  public  places  of  his  intentions 
so  to  do,  \)ut  was  prevented  by  being  promptly  arrested  by  process  from  the  court. 

This  will  be  snown  by  the  evidence  of  Hon.  Mr.  Van  Horn,  a  member  of  the 
House,  who  was  present  when  the  demand  ibr  possession  of  the  War  Office  was 
made  by  Gtoeral  Thomas,  alreadv  made  public. 

By  the  testimony  of  the  Hon.  Mr.  Burleigh,  who,  after  that,  in  the  evening  of 
the  twenty-first  of  February,  was  told  by  Thomas  that  iie  intended  to  take  pos- 
session of  the  War  Office  by  force  the  following  morning,  and  invited  him  up  to 
see  the  performance.  Mr.  Burleigh  attended,  but  the  act  did  not  come  off,  for 
Thomas  had  been  arrested  and  held  to  bail. 

By  Thomas  boasting  at  Willards'  hotel  on  the  same  evening  that  he  shonld 
call  on  Oeneral  Grant  for  military  force  to  put  him  in  possession  of  the  office, 
and  he  did  not  see  how  Grant  could  refuse  it. 

Artide  8  charges  that  the  appointment  of  Thomas  was  made  for  the  \}ux^^&^ 


96  mPEAGHMENT   OF  THE  P&£8U>ENT. 

of  getting  control  of  the  disbureement  of  the  moneys  appropriated  for  the  mili- 
tanr  service  and  Department  of  War. 

In  addition  to  the  proof  already  adduced,  it  will  be  shown  that,  after  the 
appointment  of  Thomaa,  which  must  have  been  known  to  the  members  of  his 
cabinet,  the  President  caused  a  formal  notice  to  be  served  on  the  Secretary  of 
the  Treasury,  to  the  end  that  the  Secretary  might  answer  the  requisitions  for 
money  of  Thomas,  and  this  was  only  prevented  by  the  firmness  with  which 
Stanton  retained  possession  of  the  books  and  papers  of  the  War  Office. 

It  will  be  seen  that  every  fact  charged  in  Article  1  is  admitted  by  the  answer 
of  the  respondent ;  the  intent  is  also  admitted  as  charged ;  that  is  to  say,  to  set 
aside  the  civil  tenure-of  office  act,  and  to  remove  Mr.  Stanton  from  the  office  of 
the  Secretary  for  the  Departmeut  of  War  without  the  advice  and  consent  of  the 
Senate,  and,  if  not  justified,  contrary  to  the  provisions  of  the  Constitution  itself, 

The  only  question  remaining  is,  does  the  respondent  justify  himself  by  the 
Constitution  and  laws  ? 

On  this  he  avers,  that  by  the  Constitution,  there  is  '*  conferred  on  the  President, 
as  a  part  of  the  executive  power,  the  power  at  any  and  all  tinges  of  removing 
firom  office  all  executive  officers  for  cause,  to  be  judged  of  by  the  President 
alone,  and  that  he  verily  believes  that  the  executive  power  of  removal  from 
office,  confided  to  him  by  the  Constitution,  as  aforesaid,  includes  the  power  of 
suspension  from  office  indefinitely." 

Now,  these  offices,  so  vacated,  must  be  filled,  temporarily  at  least,  by  hifi 
appointment,  because  government  must  go  on ;  there  can  be  no  interregnum  in 
the  execution  of  the  laws  in  an  organized  government ;  he  claims,  therefore,  of 
necessity,  the  right  to  fill  their  places  with  appointments  of  his  choice,  and  that 
this  power  cannot  be  restrained  or  limited  in  any  degree  by  any  law  of  Congress, 
because,  he  avers,  "  that  the  power  was  conferred,  and  the  duty  of  exercising  it 
in  fit  cases  was  imposed  on  the  President  by  the  Constitution  of  the  United 
States,  and  that  the  President  could  not  be  deprived  of  this  power,  or  relieved 
of  this  duty,  nor  could  the  same  be  vested  by  law  in  the  President  and  the 
Senate  jointly,  either  in  part  or  whole." 

This,  then,  is  the  plain  and  inevitable  issue  before  the  Senate  and  the 
American  people : 

Has  the  President,  under  the  Constitution,  the  more  than  kingly  prerogative 
at  will  to  remove  from  office  and  suspend  from  office  indefinitely,  all  executive 
officers  of  the  United  States,  either  civil,  military,  or  naval,  at  any  and  all  times, 
and  fill  the  vacancies  with  creatures  of  his  own  appointment,  for  his  own  pur- 
poses, without  any  restraint  whatever,  or  possibility  of  restraint  by  the  Senate 
or  by  Congress  through  laws  duly  enacted  7 

The  House  of  Representatives,  in  behalf  of  the  people,  join  this  issue  by 
affirming  that  the  exercise  of  such  powers  is  a  high  nuadeoieanor  in  office 

If  the  affirmative  is  maintained  oy  the  respondent*  then,  so  far  as  the  first 
eight  articles  are  concerned— unless  such  corrupt  purposes  are  shown  as  will  of 
themselves  make  the  exercise  of  a  legal  power  a  crime-— the  respondent  must  go, 
and  ought  to  go  quit  and  free. 

^Therefore,  by  these  articles  and  the  answers  thereto,  the  momentous  question, 
here  and  now,  is  raised  whether  the  pruideiUial  cjfice  iinlf  (if  it  has  the  pre" 
rogativu  and  power  claimed  for  it)  augki,  injactf  to  exist  as  a  part  oftkeeon^ 
stitutional  government  of  a  free  people,  while  by  the  last  three  articles  the 
simpler  and  less  important  inquiry  is  to  be  determined,  whether  Andrew  John- 
son has  so  conducted  himself  that  he  ought  longer  to  hold  any  eonstitutional 
office  whatever.  The  latter  sinks  to  merited  insignificance  compared  with  the 
grandeur  of  the  former. 

If  that  is  sustained,  then  a  right  and  power  hitherto  unclaimed  and  unknown 
to  the  people  of  the  country  is  engraftea  on  the  Constitution,  most  ahrming  in 
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its  extent,  moBt  cormpting  in  its  influence,  most  dangerous  in  its  tendencies, 
and  most  tyrannical  in  its  exercise. 

Whoever,  therefore,  votes  "not  giiil' v  "  on  these  articles  votes  to  enchiun 
our  free  institutions,  and  to  prostrate  tli.  iii  at  the  feet  of  any  man  who,  being 
President,  may  choose  to  control  them. 

For  this  most  stupendous  and  unlimit'il  prerogative  the  respondent  cites  no 
line  and  adduces  no  word  of  constitutional  enactment — indeed  he  could  not, 
for  the  only  mention  of  removal  from  oiHcc  in  the  Constitution  is  as  a  part  of 
the  judgment  in  case  of  impeachment,  and  the  only  power  of  appointment  is  by 
nomination  to  the  Senate  of  officers  to  be  api)ointed  by  their  advice  and  consent, 
save  a  qualified  and  limited  power  of  appointment  by  the  President  when  the 
Senate  is  not  in  session.  Whence  then  does  the  respondent  by  his  answer 
claim  to  have  derived  this  power  ?  I  give  him  the  benefit  of  his  own  w^orde, 
"that  it  was  practically  settled  by  the  first  Congress  of  the  United  States." 
Again,  I  give  him. the  benefit  of  his  own  phrases  as  set  forth  in  his  message  to 
the  Senate  of  2d  of  March,  1867,  made  a  part  of  his  answer:  "  the  question  was 
decided  by  the  House  of  Representatives  by  a  vote  of  34  to  20.  (in  this,  how- 
ever, he  is  mistaken,)  and  in  the  Senate  by  the  casting  vote  of  the  Vice-Presi- 
dent." In  the  same  answer  he  admits  that  before  he  undertook  the  exercise  of 
this  most  dangerous  and  stupendous  power,  after  75  years  of  study  and  exami- 
nation of  the  Constitution  by  the  people  living  under  it.  another  Congress  haH 
decided  that  there  was  no  such  unlimited  power.  So  that  he  admits  that  this 
tremendous  power  which  he  claims  from  the  legislative  construction  of  one  Con- 
CTCSB  by  a  vote  of  34  to  20  in  the  House,  and  a  tie  vote  in  the  Senate,  has  been 
denied  by  another  House  of  more  than  three  times  the  number  of  momb(*rs  by 
a  vote  of  133  to  37  ;  and  by  a  Senate  of  more  than  double  the  number  of 
senators  by  a  vote  of  38  to  10,  and  this  too  after  he  had  presented  to  them^  all 
the  arguments  in  its  favor  that  he  could  fiud  to  sustain  his  claim  of  power. 

If  he  derives  this  power  from  the  practical  settlement  of  one  Congress  of  a 
legislative  construction  of  the  constitutional  provisions,  why  may  not  such  con- 
struction be  as  practically  settled  more  authoritatively  by  the  greater  unanimity 
of  another  Congress — ^yea,  as  we  shall  see,  of  many  other  Congresses  1 

The  great  question,  however,  etill  returns  upon  us — wlience  comes  this 
power? — how  derived  or  conferred?  Is  it  unlimited  and  unrestrained?  illim- 
itable and  unrestrainable,  as  the  President  claims  it  to  be  ? 

In  presenting  this  topic  it  will  be  my  duty,  and  1  shall  attempt  to  do  nothing 
more,  than  to  state  the  propositions  of  law  and  the  authorities  to  support  them 
so  far  as  they  may  come  to  my  knowledge,  leaving  the  argument  and  illusfra- 
tions  of  the  question  to  be  extended  in  the  close  bv  abh^r  and  better  hands. 

If  a  power  of  removal  in  the  Executive  is  found  at  all  in  the  Constitution,  it 
is  admitted  to  be  an  implied  one,  either  from  the  power  of  appointment,  or 
because  •*  the  executive  power  is  vested  in  the  President.*' 

Has  the  executive  power  granted  by  the  Constitution  by  these  words  any 
limitations?  Does  the  Constitution  invest  the  President  with  all  executive 
power,  prerogatives,  privileges,  and  immunities  enjoyed  by  executive  oiHcers  of 
other  countries — kings  and  emperors — without  limitation  ?  If  so,  tlien  the 
Constitution  has  been  much  more  liberal  in  granting  powers  to  the  Ex(!cutive 
than  to  the  legislative  branch  of  the  government,  as  that  has  only  **»]{  legis- 
lative powers  herein  granted  [which]  shall  bo  vested  in  the  Congress  of  the 
United  States;''  not  all  uncontrollable  legislative  powers,  as  there  are  many  lim- 
itations upon  that  power  as  exercised  by  the  Parliament  of  England  for 
example.  So  there  are  many  executive  powers  expressij^  limitcnl  in  the  Con- 
stitution, such  as  declaring  war,  making  rules  and  regulatious  for  the  govern- 
ment of  the  army  and  navy,  and  coining  money. 

As  some  executive  powers  are  limited  by  the  Constitution  itself,  is  it  not  clear 
that  the  words  "the  executive  power  is  vested  in  the  President"  do  not  coufes 
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on  him  all  executive  powenT,  bat  must  be  construed  with  reference  to  other  con- 
stitutional provisions  granting  or  regulating  specific  powers  ?  Tlie  eiecu- 
tive  power  of  appointment  is  clearly  limited  by  the  words  "he  shall  nominate 
and  by  and  with  the  advice  and  consent  of  the  Senate  shall  appoint  embassa.- 
dors»  y  4(  ♦  jincl  all  other  officers  of  the  United  States  whose  appointments 
are  not  herein  otherwise  provided  for,  and  which  shall  be  established  by  law." 

Is  it  not,  therefore,  more  in  accordance  with  the  theory  of  the  Constitution  to 
imply  the  power  of  removal  from  the  power  of  appointment,  restrained  by  like 
limitations,  than  to  imply  it  solely  as  a  prerogative  of  executive  power  and  there- 
fore illimitable  and  uncontrollable?  Have  the  people  anywhere  else  in  the  Con- 
atitution  granted  illimitable  and  uncontrollable  powers  either  to  the  executive  or 
any  other  branch  of  the  government?  Is  not  the  whole  frame  of  government 
one  of  checks,  balances,  and  limitations  ?  Is  it  to  be  believed  that  our  fathers, 
just  escaping  from  the  oppressions  of  monarchical  power,  and  so  dreading  it 
that  they  feared  the  very  name  of  king,  gave  this  more  than  kingly  power  to 
the  Executive,  illimitable  and  uncontrollable,  and  that  too  by  implication  merely  ? 

Upon  this  point  our  proposition  is,  that  the  Senate  being  in  session,  a.nd  an 
office,  not  an  inferior  one,  within  the  terms  of  the  Constitution  being  filled, 
the  President  has  the  implied  power  of  inaugurating  the  removal  only  by  nom- 
ination of  a  successor  to  the  Senate,  which,  when  consented  to,  works  the  full 
removal  and  supersedeas  of  the  incumbent.  Such  has  been,  it  is  believed,  the 
practice  of  the  government  from  the  beginning  down  to  the  act  about  which 
we  are  inquiring.  Certain  it  is  that  Mr.  Webster,  in  the  Senate  in  1835,  so 
asserted  without  contradiction,  using  the  following  language  : 

If  one  man  be  Secretary  of  State,  and  another  be  appointed,  the  first  goes  ont  by  the  mere 
force  of  the  appointment  of  the  other,  without  auy  previous  act  ot  remoral  whatever. 
And  this  is  the  practice  of  the  government,  and  Las  been  from  the  first.  In  all  the 
removals  ^hich  have  been  made  thej  have  generallj  been  effected  simply  by  making  other 
appointments.  I  cannot  find  a  case  to  the  contrary.  There  is  no  such  thing  as  any  distinct 
official  act  of  removal.  I  have  looked  into  the  practice,  and  caused  inquiries  to  be  made  in 
Uie  departments,  and  I  do  not  learn  that  any  such  proceodiug  is  known  as  an  entry  or  record 
of  the  removal  of  an  officer  from  office,  ana  the  Piosideot  would  only  act  in  such  cases  by 
causiug  some  proper  record  or  entry  to  bo  made  as  proof  of  the  fact  of  removal  I  am  aware 
that  there  have  been  some  cases  in  which  notice  has  been  sent  to  persons  in  office  that  their 
services  arc  or  will  be,  after  a  given  day,  dispensed  with.  These  are  usually  cases  in  which 
the  object  is,  not  to  inform  the  incumbent  that  he  is  removed,  but  to  tell  him  that  a  succesKor 
either  is  or  by  a  day  named  will  be  appointed.  If  there  be  anv  instances  in  which  such 
notice  is  given,  without  express  reference  to  the  appointment  of  a  successor,  they  are  few  ; 
and  even  in  these  such  reference  must  be  implied,  because  in  no  case  is  there  any  distinct 
official  act  of  removal,  as  I  can  find,  unconnected  with  the  act  of  appointment. 

This  would  seem  to  reconcile  all  the  provisions  of  the  Constitution,  the  right 
of  removal  being  in  the  President,  to  be  executed  suh  modo^  as  is  the  power  of 
appointment,  the  appointment,  when  consummated,  making  the  removal. 

This  power  was  elaborately  debated  in  the  first  Congress  upon  the  bills  estab- 
lishing a  Department  of  Foreign  Affairs  and  the  War  Department.  The  debate 
arose  on  the  motion,  in  Committee  of  the  Whole,  to  strike  out,  after  the  title  of 
the  officer,  the  words,  "  to  be  removable  from  office  by  the  President  of  the 
United  States.''  It  was  four  days  discussed  in  Committee  of  the  Whole  in  the 
House,  and  the  clause  retained  by  a  vote  of  20  yeas  to  34  nays,  which  seemed 
to  establish  the  power  of  removal  as  either  by  a  legislative  grant,  or  construction 
of  the  Constitution.  But  the  triumph  of  its  friends  was  shortlived,  for  when 
the  bill  came  up  in  the  House,  Mr.  Benson  moved  to  amend  it  by  altering  the 
second  section  of  the  bill,  so  as  to  imply  only  the  power  of  removal  to  be  in  the 
President,  by  inserting,  that  "  whenever  the  principal  officer  shall  be  removed 
from  office  by  the  TPresident  of  the  United  States,  or  in  any  other  case  of 
vacancy,  the  chief  clerk  shall,  during  such  vacancy,  have  charge  and  custody 
of  all  records,  books,  and  papers  appertaining  to  the  department." 

Mr.  Benson  "  declared  he  would  move  to  strike  out  the  words  in  the  first 
clause,  to  be  removable  by  the  President,  wiiich  appeared  somewhat  like  a 
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grant.  Now  the  mocl^he  took  would  evade  that  point  and  establish  a  l^^islativ^ 
oonstruction  of  the  Constitution.  He  also  hoped  his  amendment  would  succeed 
m  reconciling  both  sides  of  the  House  to  the  decision  and  quieting  the  minds  of 
the  gentlemen.'' 

After  debate  the  amendment  was  carried,  30  to  18.  Mr.  Benson  then  moved 
to  strike  out  the  words  '*  to  be  removable  by  the  President  of  the  United  States," 
which  was  carried,  31  to  19;  and  so  the  bill  was  engrossed  and  sent  to  the 
Senate.  '  ^ 

The  debates  of  that  body  being  in  secret  session,  we  have  no  record  of  the 
discussion  which  arose  on  the  motion  of  Mr.  Benson  establishing  the  implied 
power  of  removal ;  but  after  very  elaborate  consideration,  on  several  successive 
aays,  the  words  implying  this  power  in  the  President  were  retained  by  the 
casting  vote  of  the  elder  Adams,  the  Vice-President.  So,  if  this  claimed  *'  legisr 
lative  settlement"  was  only  established  by  the  vote  of  the  second  executive 
officer  of  tbe  government.  Alas !  most  of  our  woes  in  this  government  have  come 
from  Vice-Presidents.  When  the  bill  establishing  the  War  Department  came 
up,  the  same  words,  **to  be  removable  by  the  President,"  were  struck  out,  on 
the  motion  of  one  of  the  opponents  of  the  recognition  of  this  power,  by  a  vote  of 
24  to  22,  a  like  amendment  to  that  of  the  second  section  of  the  act  establishing 
the  Department  of  State  being  inserted.  When,  six  years  afterwards,  the  De- 
partment of  the  Navy  was  established,  no  such  recognition  of  the  power  of  the 
President  to  remove  was  inserted ;  and  as  the  measure  passed  by  a  strict  party 
vote,  47  yeas  to  41  nays,  it  may  well  be  conceived  that  its  advocates  did  not 
care  to  load  it  with  this  constitutional  question,  when  the  executive  power  was 
about  passing  into  other  hands,  for  one  cannot  read  the  debates  upon  this  ques- 
tion without  being  impressed  with  the  belief  that  reverence  for  the  character  of 
Washington  largely  determined  the  argument  in  the  first  Congress.  Neither 
party  did  or  could  have  looked  forward  to  such  an  executive  administration  as 
we  have  this  day. 

It  has  generally  been  conceded  in  subsequent  discussions  that  here  was  a  legis- 
lative  determination  of  this  question,  hut  I  humbly  submit  that  taking  the  whole 
action  of  Congress  together  it  is  very  far  from  being  determined.  I  should 
hardly  have  dared,  in  view  of  the  eminent  names  of  Holmes,  Clay,  Webster, 
and  Calhoun  that  have  heretofore  made  the  admission,  to  have  ventured  the 
assertion,  were  it  not  that  in  every  case  they,  as  does  the  President  and  his  coun- 
sel, rely  on  the  first  vote  in  the  Committee  of  the  Whole,  sustaining  the  words  "  to 
be  removable  by  the  President,"  and  in  no  instance  take  any  notice  of  the  subso- 
queut  proceedings  in  the  House  by  which  those  words  were  taken  out  of  the  bill. 
This  may  have  happened  because  Eliot's  Debates,  which  is  the  authority  moat  fre- 
quently cited  in  these  discussions,  stops  with  the  vote  in  Committee  and  ti^kes  ho 
notice  of  the  further  discust^ion.  But  whatever  may  be  the  effect  of  this  legis- 
lative construction  the  contemporaneous  and  subsequent  practice  (d  the  gov  eru- 
ment  shows  that  the  President  made  no  removals  except  by  nominations  to  the 
Senate  when  in  session,  and  superseding  officers  by  a  new  commi^ssion  to  the 
confirmed  nominee.  Mr.  Adams,  in  that  remarkable  letter  to  Mr.  Pickering,  in 
which  he  desires  his  resignation,  rr quests  him  to  send  it  early  in  order  that  he 
may  nominate  to  the  Senate,  then  about  to  sir,  and  he  in  fact  removes  Mr. 
Pickering  by  a  nomination.  Certainly  no  such  unlimited  power  has  ever  been 
claimed  by  any  of  the  earlier  Presidents  as  has  now  been  set  up  for  the  Presi- 
dent by  his  most  remarkable,  aye,  criminal  answer. 

It  will  not  have  escaped  attention  that  no  determination  was  made. by  that 
legislative  construction  as  to  /low  the  removal,  if  in  the  President's  power,  should 
be  made,  which  is  now  the  question  in  dispute.  That  has  been  determined  by 
the  univei-sal  practice  of  the  government,  with  exceptions,  if  any,  so  rare  as  UQt 
to  be  worthy  of  consideration ;  so  that  we  now  claim  the  law  to  be  what  tbe  prac- 
tice has  ever  been.     If,  however,  we  concede  the  power  of  removal  to  boi  mNjs^^ 
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President  as  an  implied  power,  yet  we  believe  it  cannot  be  succeesfully  con- 
tended upon  any  autborities  or  constant  practice  of  the  government  that  the 
execution  of  that  power  may  not  be  regulated  by  the  Congress  of  the  United 
States  under  the  clause  in  the  Constitution  which  "  vests  in  Congress  the  power 
to  make  all  laws  whicli  shall  be  necessary  and  proper  for  carrying  into  execu- 
tion •  •  •  all  powers  vested  by  this  Constitution  in  the  government  ot 
the  United  States  or  in  any  department  or  officer  thereof." 

This  power  of  regulation  of  the  tenure  of  office,  and  the  manner  of  removal, 
has  always  been  exercised  by  Congress  unquestioned  until  now. 

On  the  15th  of  May,  1820,  (vol.  3  Stat,  at  Large,  p.  582,)  Congress  pro- 
vided for  the  term  of  office  of  certain  officers  therein  named  to  be  four  years, 
but  made  them  removable  at  pleasure.  By  the  second  section  of  the  same  act 
Congress  removed  from  office  all  the  officers  therein  commissioned,  in  providing 
a  date  when  each  commission  should  expire.  Congress  has  thus  asserted  a  legis- 
lative power  of  removal  from  office;  sometimes  bypassing  acts  which  appear  to 
concede  the  power  to  the  President  to  remove  at  pleasure,  sometimes  restricting 
that  power  in  their  acts  by  the  most  stringent  provisions ;  sometimes  conferring 
the  power  of  removal,  and  sometimes  that  of  appointment — the  acts  estab- 
lishing the  territorial  officers  being  most  conspicuous  in  this  regard. 

Upon  the  whole,  no  claim  of  exclusive  right  over  removals  or  appointments 
seems  to  have  been  made  either  by  the  Executive  or  by  Congress.  No  bill  was 
ever  vetoed  on  thii^  account  until  now. 

In  1818,  Mr.  Wirt,  then  Attorney  General,  giving  the  earliest  official  opinion 
on  this  question  coming  from  that  office,  said  that  only  where  Congress  had  not 
undertaken  to  restrict  the  tenure  of  office,  by  the  act  creating  it,  would  a  commis- 
sion issue  to  rtyi  during  the  pleasure  of  the  President ;  but  if  the  tenure  was  fixed 
by  law,  then  commission  must  conform  to  the  law.  No  constitutional  scruples  as  to 
the  power  of  Congress  to  limit  the  tenure  of  office  seem  to  have  disturbed  the 
mind  of  tha^  great  lawyer.  But  this  was  before  any  attempt  had  been  made  by 
any  President  to  arrogate  to  himself  the  official  pationage  for  the  purpose  of  party 
or  personal  aggrandisement,  which  gives  the  only  value  to  this  opinion  as  an 
authority.  Since  the  Attorney  GeneraPs  office  has  become  a  political  one  I  shall 
not  trouble  the  Senate  with  citing  or  examining  the  opinions  of  its  occupants. 

In  1826  a  committee  of  the  Senate,  consisting  of  Mr.  Benton  of  Missouri, 
chairman,  Mr.  Macon  of  North  Carolina,  Mr.  Van  Buren  of  New  York,  Mr. 
Dickerson  of  New  Jersey,  Mr.  Johnson  of  Kentucky,  Mr.  White  of  Ten- 
nessee, Mr.  Holmes  of  Maine,  Mr.  Hayne  of  South  Carolina,  and  Mr.  Findlay 
of  Pennsylvania,  was  appointed  to  take  into  consideration  the  qnestion  of 
restraining  the  power  of  the  President  over  removals  from  office,  who  made  a 
report  through  their  chairman,  Mr.  Benton,  setting  forth  the  extent  of  the  evils 
arising  from  the  power  of  appointment  to  and  removal  from  office  by  the  Presi- 
dent, declaring  that  the  Constitution  had  been  changed  in  this  regard,  and  that 
"  construction  and  legislation  have  accomplished  this  change,"  and  submitted 
two  amendments  to  the  Constitution,  one  providing  a  direct  election  of  the  Pres- 
ident by  the  people,  and  another  "  that  no  senator  or  representative  should  be 
appointed  to  any  place  until  the  expiration  of  the  presidential  terra  in  which 
such  person  shall  have  served  as  senator  or  representative,"  as  remedies  for 
some  of  the  evils  complained  of;  but  the  committee  say,  that  "  not  being  able 
to  reform  the  Constitution,  in  the  election  of  President  they  must  go  to  work 
upon  his  powers,  and  trim  down  these  by  statutory  enactments  whenever  it  can 
be  done  by  law  and  with  a  just  regard  to  the  proper  efficienc;^  of  government, 
and  for  this  purpose  reported  six  bills — one,  to  regulate  the  publication  of  the 
laws  and  public  advertisements ;  another,  to  secure  in  office  faithful  collectors 
and  disbursers  of  the  revenues,  and  to  displace  defaulters — the  first  section  of 
which  vacated  the  commissions  of  '*  all  officers,  after  a  given  date,  charged  with 
the  collection  and  disbursement  of  the  public  moneys  iviio  had  failed  to  account 
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for  snch  moneys  on  or  before  tbe  30th  day  of  September  preceding;"  and  tbe 
second  section  enacted  'that  *'  at  the  same  time  a  nomination  is  made  to  fill  a 
vacancy  occasioned  by  tbe  exercise  of  tlve  President's  power  to  remove  from 
office,  the  fact  of  tbe  removal  shall  be  stated  to  the  Senate  with  Ibl  report  of  the 
reasons  for  which  such  officers  may  have  been  removed ;  also  a  bill  to  regulate 
the  appointment  of  postmasters ;  and  a  bill  to  prevent  military  and  naval  officers  ' 
from  being  dismissed  the  service  at  the  pleasure  of  the  President,  by  inserting 
a  clause  in  tbe  commission  of  such  officers  that  '*  it  is  to  continue  in  force  during 
good  behavior/'  and  **  that  no  officer  shall  ever  hereafter  be  dismissed  the  service 
except  in  pursuance  of  the  sentence  of  a  court-martial,  or  upon  address  to  the 
President  from  the  two  houses  of  Congress." 

Is  it  not  remarkable  that  exactly  correlative  measures  to  these  have  been 
passed  by  the  39th  Congress,  and  are  now  the  subject  of  controversy  at  thia 
barl 

It  does  not  seem  to  have  occurred  to  this  able  committee  that  Congress  had 
not  the  power  to  curb  the  Executive  in  this  regard,  because  they  asserted  the 
practice  of  dismissing  from  office  **  to  be  a  dangerous  violation  of  the  Constitu- 
tion." 

In  1830  Mr.  Holmes  introduced  and  discussed  in  the  Senate  a  series  of  reso- 
lutions which  contained,  among  other  things,  *'  the  right  of  the  Senate  to  inquire,  c 
and  the  duty  of  the  President  to  inform  them,  when  and  for  what  causes  any    * 
officer  has  been  removed  in  the  rercAs,**     In  1835  Mr.  Calhoun,  Mr.  Southard, 
Mr.  Bibb,  Mr.  Webster,  Mr.  Benton,  and  Mr.  King,  of  Georgia,  of  the  Senate, 
were  elected  a  committee  to  consider  the  subject  of  Executive  patronage,  and  the 
means  of  limiting  it.     That  committee,  with  but  one  dissenting  voice,  ( Mr.  Ben- 
ton,) reported  a  bill  which  provided  in  its  third  section  '*  that  in  all  nominations 
made  by  the  President  to  the  Senate,  to  fill  vacancies  occasioned  by  removal  from    ^ 
office,  the  fact  of  the  removal  shall  be  stated  to  the  Senate  at  the  same  time  that 
the  nomination  is  made,  with  a  statement  of  the  reasons  for  such  removal." 

It  will  be  observed  that  this  is  the  precise  section  reported  by  Mr.  Benton  in 
1826,  and  passed  to  a  second  reading  in  the  Senate.  After  much  discussion, 
the  bill  passed  the  Senate,  3  T  yeas,  16  nays — an  almost  two-thirds  vote.  Thus 
it  would  seem  that  the  ablest  men. of  that,  day,  of  both  political  parties,  sub- 
scribed to  the  power  of  Congress  to  limit  and  control  the  President  in  his 
removal  from  office. 

One  of  the  most  marked  instances  of  the  assertion  of  this  j^ower  in  Congress 
will  be  found  in  the  act  of  February  25, 1863,  providing  for  a  national  currency  and 
the  office  of  Comptroller.  (Statutes  at  Large,  vol.  12,  p.  665.)  This  controls  both 
the  appointment  and  the  removal  of  that  officer,  enacting  that  he  shall  be 
appointed  on  the  nomination  o£  the  Secretary  of  the  Treasury,  by  and  with 
the  advice  and  consent  of  the  Senate,  and  shall  hold  his  office  for  the  term 
of  five  years,  unless  sooner  removed  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate.  This  was  substantially  re-enacted  June  3,  1864. 
with  the  addition  that  **  he  shall  be  removed  upon  reasons  to  be  communicated 
to  the  Senate." 

Where  were  the  vigilant  gentlemen  then,  in  both  houses,  who  now  so  denounce 
the  power  of  Congress  to  regulate  the  appointment  and  removal  of  officers  by 
the  President  as  unconstitutional  ? 

It  will  be  observed  that  the  Constitution  makes  no  distinction  between  the 
officers  of  the  army  an^  navy  and  officers  in  the  civil  service,  so  far  as 
their  appointments  and  commissions,  removals  and  dismissals,  are  concerned. 
Their  commissions  have  ever  run,  "to  hold  office  during  the  pleasure  of  the 
President;"  y^t  Congress,  by  the  act  of  17th  July,  1862,  (Statutes  at  Large, 
volume  12,  page  596,)  enacted  "that  the  President  of  the  United  States  be, 
and  hereby  is,  authorized  and  requested  to  dismiss  and  discharge  from  the  mili- 
tary service,  either  in  the  army^  navy,  marine  corps,  or  volunteer  force,  in  the 
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United  States  service,  any  officer  for  any  cause  which,  in  his  jiidgment,  either 
renders  such  officer  unsuitable  for  or  whose  dismission  would  promote  the  pub- 
lic service."      • 

Why  was  it  necessary  to  authorize  the  President  so  to  do,  if  he  had  the  Con- 
Btitutional  power  to  dismiss  a  military  officer  at  pleasure]  and  his  powers, 
whatever  they  are,  as  is  not  doubted,  are  the  same  as  in  a  civil  office.  The 
answer  to  this  suggestion  may  be  that  this  act  was  simply  one  of  supereroga- 
tion, only  authorizing  him  to  do  what  he  was  empowered  already  to  do,  and 
therefore  not  specially  pertinent  to  this  discussion. 

But  on  the  13th  of  July,  1866,  Congress  enacted  "  that  no  officer  in  the  mil- 
itary or  naval  service  shall,  in  time  of  peace,  be  dismissed  from  service  except 
upon,  and  in  pursuance  of,  the  sentence  of  a  court-martial  to  that  effect."  What 
becomes,  then,  of  the  respondent's  objection  that  Congress  cannot  regulate  his 
power  of  removal  from  office  ?  In  the  snow-storm  of  his  vetoes  why  did  no 
flake  light  down  on  this  provision  ?  It  concludes  the  whole  question  here  at 
Issue.     It  is  approved ;  approval  signed  Andrew  Johnson. 

It  will  not  be  claimed,  however,  if  the  tenure-of-office  act  is  constitutional, 
(and  that  question  I  shall  not  argue,  except  as  has  been  done  incidentally,  'for 
reasons  hereafter  to  be  stated,)  that  he  could  remove  Mr.  Stanton  provided  the 
office  of  Secretary  of  War  comes  within  its  provisions,  and  one  claim  made  here 
before  you,  by  the  answer,  is  that  that  ^'fiice  is  excepted  by  the  terms  of  the  law. 
Of  course  I  shall  not  argue  to  the  Senate,  composed  mostly  of  those  who  passed 
the  bill,  what  their  wishes  and  intentions  were.  Upon  that  point  I  cannot  aid 
them,  but  the  construction  of  the  act  furnishes  a  few  suggestions.  First  let  us 
determine  the  ^xact  status  of  Mr.  Stanton  at  the  moment  of  its  passage.  The 
answer  admits  Mr.  Stanton  was  appointed  and  commissioned  and  duly  qualified 
as  Secretary  of  War  under  Mr.  Lincoln  in  pursuance  of  the  act  of  1789.  In 
the  absence  of  any  other  legislation  or  action  of  the  President,  he  legally  held 
his  office  during  the  term  of  his  natural  life.  This  consideration  is  an  answer 
to  every  suggestion  as  to  the  Secretary  holding  over  from  one  presidential  term 
to  another. 

On  the  2d  of  March,  1867,  the  tenure-of-office  act  provided,  in  substance,  that 
all  civil  officers  duly  qualified  to  act  by  appointment,  with  the  advice  and  con- 
sent of  the  Senate,  shall  be  entitled  to  hold  such  office  until  a  successor  shall 
have  been  in  like  manner  appointed  and  duly  qualified,  except  as  herein  other- 
wise provided,  to  wit :  "  provided  that  the  Secretaries  shall  hold  their  office  dur- 
ing the  term  of  the  President  by  whom  they  may  have  been  appointed,  and  for 
one  month  thereafter,  subject  to  removal  by  and  with  the  advice  and  consent  of 
the  Senate." 

By  whom  was  Mr.  Btanton  appointed  ?  B/  Mr.  Lincoln.  Whose  presiden- 
tial term  was  he  holding  under  when  the  bullet  of  Booth  became  a  proximate 
cause  of  this  trial  ?  Was  not  his  appointment  in  full  force  at  that  hour  ?  Had 
any  act  of  the  respondent  up  to  the  12th  day  of  August  last  vitiated  or  inter- 
fered with  that  appointment  ?  Whose  presidential  term  is  the  respondent  now 
serving  out  ?  His  own,  or  Mr.  Lincoln's  ?  If  his  own,  he  is  entitled  to  four 
years  up  to  the  anniversary  of  the  murder,  because  each  presidential  term  is 
four  years  by  the  Constitution,  and  the  regular  recurrence  of  those  terms  is  fixed 
by  the  act  of  May  8,  1792.  If  he  is  serving  out  the  remainder  of  Mr.  Lin- 
coln's term,  then  his  term  of  office  expires  on  the  4th  of  March,  18Q9,  if  it  does 
not  before. 

Is  not  the  statement  of  these  propositions  thfeir  sufficient  argument?  If  Mr. 
Stanton's  commission  was  vacated  in  any  way  by  the  *' tenure-of-office  act," 
then  it  must  have  ceased  one  month  after  the  4th  of  March,  1865,  to  wit :  April 
4,  1865.  Or,  if  the  "  tenure-of-office  act"  had  no  retroactive  effect,  then  his 
commission  must  have  ceased  if  it  had  the  effect  to  vacate  his  commission  at  all 
on  thepasBagQ  of  the  act,  to  wit,  2d  March,  1867 ;  and,  in  that  ease,  firom  that 
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date  to  tbe  present  he  mnsi  have  been  exercising  his  office  in  contravention  of 
the  second  section  of  the  act,  because  he  was  not  commissioned  in  accordance 
with  its  provisions.  And  tbe  President,  by  **  employing"  him  in  so  doing  from 
2d  March  to  12th  August,  became  guilty  of  a  high  misdemeanor  under  the  pro- 
vision of  the  sixth  section  of  said  act ;  so  that  if  the  President  shall  succeed  in 
convincing  the  Senate  that  Mr.  Stanton  has  been  acting  as  Secretary  of  War 
against  the  provisions  of  the  "  tenur^-of-office  act,"  which  he  will  do  if  he  con** 
vince  them  that  that  act  vacated  in  any  way  Mr.  Stanton's  commission,  or  that 
he  himself  was  not  serving  out  the  remainder  of  Mr.  Lincoln's  presidential  teriii> 
then  the  House  of  Representatives  have  but  to  report  another  article  for  this 
misdemeanor  to  remove  the  President  upon  his  own  confession. 

It  has  been  said,  however,  that  in  the  discussion  at  the  time  of  the  passage  ok 
this  law,  observations  were  made  by  senators  tending  to  show  that  it  did  not 
apply  to  Mr.  Stanton,  because  it  was  asserted  that  no  member  of  the  cabinet  of 
the  President  would  wish  to  ht>Id  his  place  against  the  wishes  of  his  chief,  by 
whom  he  had  been  called  into  council  ;  and  these  arguments  have  been  made 
the  groundwork  of  attack  upon  a  meritorious  officer,  which  may  have  so  influenced 
the  minds  of  senators  that  it  is  my  duty  to  observe  upon  them  to  meet  arguments 
to  the  prejudice  of  my  cause. 

Without  stopping  to  deny  the  correctness  of  the  general  proposition,  there 
seems  to  be  at  least  two  patent  answers  to  it. 

The  respondent  did  not  call  Mr.  Stanton  into  hie  council.  The  blow  of  the 
assassin  did  call  the  respondent  to  preside  over  a  cabinet  of  which  Mr.  Stanton 
was  then  in  honored  member,  beloved  of  its  Chief;  and  if  the  respondent  deserted 
the  principles  under  which  he  was  elected,  betrayed  his  trust,  and  sought  to 
return  rebels,  whom  the  valor  of  our  armies  had  subdued,  again  into  power,  are 
Bot  those  reasons,  not  only  why  Mr.  Stanton  should  not  desert  his  post,  but,  as 
a  true  patriot,  maintain  it  all  the  more  firmly  against  this  unlooked-for  treachery  ? 

Is  it  not  known  to  you.  Senators,  and  to  the  country,  that  Mr.  Stanton  retains 
this  unpleasant  and  distasteful  position,  not  of  his  own  will  alone,  but  at  the 
behest  of  a  majority  of  thos^  who  represent  the  people  of  this  country  in  both 
houses  of  its  legislature,  and  after  the  solemn  decision  of  the  senate  .that  any 
attempt  to  remove  him  without  their  concurrence  is  unconstitutional  and 
unlawful  ? 

To  desert  it  now,  therefore,  would  be  to  imitate  the  treachery  of  his  acci- 
dental Chief  But  whatever  may  be  the  construction  of  the  "tenure  of  civil  office 
act"  by  others,  or  as  regards  others,  Andrew  Jobnpon,  the  respondent,  is  con- 
cluded upon  it. 

He  permitted  Mr.  Stanton  to  exercise  the  duties  of  his  office  in  spite  of  it,  if 
that  office  were  affected  by  it.  He  suspended  him  under  its  provisions;  he 
reported  that  suspension  to  the  Senate,  with  his  reasons  therefor  in  accordance 
with  its  provisions;  and  the  Senate,  acting  under  it,  declined  to  concur  with  him, 
whereby  Mr."  Stanton  was  reinstated.  In  the  well-known  language  of  tbe  law, 
is  not  the  respondent  estopped  by  his  solemn  official  acts  from  denying  the 
legality  and  constitutional  propriety  of  Mr.  Stanton's  position  ? 

Before  proceeding  further,  I  desire  most  earnestly  to  bring  to  the  attention  of 
the  Senate  the  averments  of  the  President  in  his  answer,  by  which  he  justifies 
his  action  in  attempting  to  remove  Mr.  Stanton,  and  the  reasons  which  con- 
trolled him  in  so  doing.  He  claims  that  on  the  12th  day  of  August  last  he  had 
become  fully  of  the  opinion  that  he  had  the  power  to  remove  Mr.  Stanton  or 
any  other  executive  officer,  or  suspend  him  from  office  and  to  appoint  any  other 
person  to  act  instead  "indefinitely  and  at  his  pleasure  ;"  that  he  was  fully 
advised  and  believed,  as  he  still  believes,  that  the  tenure  of  civil  office  act  was 
unconstitutional,  inoperative,  and  void  in  all  its  provisions ;  and  that  he  had  then 
determined  at  all  hazards,  if  Stanton  could  not  be  otherwise  got  rid  of,  to  remove 
bim  from  office  in  spite  of  the  provisions  of  that  act  aad  tke  suction  ol  X^Ki^  ^^qaN^ 
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under  it,  if  for  no  other  purpose,  in  order  to  raise  for  a  judicial  decision  the  ques- 
tion affecting  the  lawi^l  right  of  said  Stanton  to  persist  in  refusing  to  quit  the 
office. 

Thus  it  appears  that  with  full  intent  to  resist  the  power  of  the  Senate,  to  hold 
the  tenure  of  office  act  void,  and  to  exercise  this  illimitahle  power  claimed  hj 
him,  he  did  suspend  Mr.  Stanton,  apparently  in  accordance  with  the  provi- 
sions of  the  act ;  he  did  send  the  message,  to  the  Senate  within  the  tigie  pre- 
scrihcd  by  the  act ;  he  did  give  his  reasons  for  the  suspension  to  the  Senate,  and 
argued  them  at  length,  accompanied  by  what  he  claimed  to  be  the  evidence  of  the 
official  misconduct  of  Mr.  Stanton,  and  thus  invoked  the  action  of  the  Senate 
to  assist  him  in  displacing  a  high  officer  of  the  government  under  the  provisions 
of  an  act  which  he  at  that  very  moment  believed  to  be  unconstitutional,  inope- 
rative and  void,  thereby  showing  that  he  was  willing  to  make  use  of  a  void 
act  and  the  Senate  of  the  United  States  as  his  tools,  to  do  that  which  he 
believed  neither  had  any  constitutional  power  to  do.  Did  not  every  member 
of  the  Senate,  when  that  message  came  in  announcing  the  suspension  of  Mr. 
Stanton,  understand  and  believe  that  the  President  was  acting  in  this  case  as 
he  had  done  in  every  other  case  under  the  provisions  of  this  act?  Did  not 
both  sides  discuss  the  question  under  its  provisions  1  Would  any  Senator  upon 
this  floor,  on  either  side,  so  demean  himself  as  to  consider  the  question  one  moment 
if  he  had  known  it  was  then  within  the  intent  and  purpose  of  the  President  of 
the  United  States  to  treat  the  deliberations  and  action  of  the  Senate  as  void 
and  of  non-effect  if  its  decision  did  not  comport  with  his  views  and  pur- 
poses ;  and  yet,  while  acknowledging  the  intent  was  in  his  mind  to  hold  as 
naught  the  judgment  of  the  Senate  if  it  did  not  concur  with  his  own,  and 
remove  Mr.  Stanton  at  all  hazards,  and  as  I  charge  it  upon  him  here,  as  a 
fact  no  man  can  doubt,  with  the  full  knowledge  also  that  the  Senate  under- 
Btood  that  he  was  acting  under  the  provisions  of  the  tenure-of-office  act, 
gtill  thus  deceiving  them,  when  called  to  answer  for  a  violation  of  that 
act  in  his  solemn  answer  he  makes  the  shameless  avowal  that  he  did 
transmit  to  the  Senate  of  the  United  States  a  "  message  wherein  he  made 
known  the  orders  aforesaid  and  the  reasons  which  induced  the  same,  so  far 
as  the  respondent  then  considered  it  material  and  necessary  that  the  same 
should  be  set  forth."  True  it  is,  there  is  not  one  word,  one  letter,  one  implication  in 
that  message  that  the  President  was  not  acting  in  good  faith  under  the  tenure- 
of-office  act  and  desiring  the  Senate  to  do  the  same.  So  the  President  of  the 
United  States,  with  a  determination  to  assert  at  all  hazards  the  tremendous  power 
of  removal  of  every  officer,  without  the  consent  of  the  Senate,  did  not  deem  it 
"materisl  or  necessary  "  that  the  Senate  should  know  that  he  had  suspended  Mr. 
Stanton  indefinitely  against  the  provisions  of  the  tenure-of-office  act,  with  full 
intent  at  all  hazards  to  remove  him,  and  -  that  the  solemn  deliberations  of  the 
Senate,  which  the  President  of  the  United  States  was  then  calling  upon  them  to 
make  in  a  matter  of  the  highest  governmental  concern,  were  only  'to  be  of  use 
in  case  they  suited  his  purposes ;  that  it  was  not  "  material  or  necessary  '*  for  the 
Senate  to  know  that  its  high  decision  was  futile  and  useless ;  that  the  President 
was  playing  fast  andloose  with  this  branch  of  the  government,  which  was  never 
before  done  save  by  himself. 

If  Andrew  Johnson  never  committed  any  other  offence — if  we  knew  nothing 
of  him  save  from  this  avowal — we  should  have  a  full  picture  of  his  mind  and 
heart,  painted  in  colors  of  living  light,  so  that  no  maq.  will  ever  mistake  his 
mental  and  moral  lineaments  hereafter. 

Instead  of  open  and  frank  dealing,  as  becomes  the  head  of  a  great  govern- 
ment in  every  relation  of  life,  and  especially  needful  from  the  highest  executive 
officer  of  the  government  to  the  highest  legislative  branch  thereof ;  instead  of  a 
manly,  straightforward  bearings  claiming  openly  and  distinctly  the  rights  which 
he  believed  pertained  to  his  high  office,  and  yielding  to  the  other  branches, 
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fairly  and  jnstly,  those  which  belong  to  them,  we  find  him,  upon  his  own  written 
confeesioni  keeping  back  his  claims  of  power,  concealing  his  motives,  coyering. 
his  purposes,  attempting  by  indirection  and  subterfuge  to  do  that  as  the  ruler  of 
a  great  nation  which,  if  it  be  done  at  all,  should  have  been  done  boldly,  ia  the 
face  of  day  ;  and  upon  this  position  he  must  stand  before  the  Senate  and  the 
country  if  they  believe  his  answer,  which  I  do  not,  that  he  had  at  that  time 
these  intents  and  purposes  in  his  mind,  and  they  are  not  the  subterfqge  and 
evasion  and  after-thoaght  which  a  criminal  brought  to  bay  makes  to  escape  the 
consequences  of  his  acts. 

Senators !  he  asked  you  for  time  in  which  to  make  his  answer.  You  gave 
him  ten  days,  and  this  is  the  answer  he  makes !  If  he  could  do  this  in  ten  days* 
what  should  we  have  had  if  you  had  given  him  forty  ?  .You  shew  him  a  mercy 
in  not  extending  the  time  for  answer. 

Passing  from  further  consideration  of  the  legality  of  the  action  of  the  respond- 
ent in  removing  Mr.  Stanton  from  office  in  the  manner  and  form  and  with  the 
intent  and  purpose  with  which  it  has  been  done,  Ijet  u&  now  examine  the 
appointment  of  Brevet  Major  General  Lorenzo  Thomas,  of  the  United  States 
army,  as  Secretary  of  War  ad  interim. 

1  assume  that  it  is  not  denied  in  any  quarter  that  this  ad  interim  appointment 
to  this  office  is  the  mere  creature  of  law,  and  if  justified  at  all,  is  to  be  so  under 
some  act  of  Congress.  Indeed,  the  respondent  in  his  answer  says  that  in  the 
appointment  of  Greneral  Grant  ad  interim  he  acted  under  the  act  of  February 
13, 1795,  and  subject  to  its  limitations.  By  the  act  of  August  7, 1789,  creating 
the  Department  of  War,  (Ist  Statutes  at  Large,  page  49,)  **in  case  of  any 
vacancy'*  no  proviii^ion  is  made  for  any  appointment  of  an  acting  or  ad  irUerim 
Secretary.  In  that  case  the  records  and  papers  are  to  be  turned  over  for  safe 
keeping  to  the  custody  of  the  chief  clerk.  This  apparent  omission  to  provide 
for  an  executive  emergency  was  attempted  to  be  remedied  by  Congress  by  the 
act  of  May  8,  1792,  (Ist  Statutes,  281,)  which  provides  "that  in  case  of  the  death, 
absence  from  the  seat  of  government,  or  sickness  of  the  Secretary  of  State,  Sec- 
retary of  the  Treasury,  or  of  the  Secretary  of  the  War  Department,  or  of  any 
officer  of  either  of  the  paid  departments  whose  appointment  is  not  in  the  head 
thereof,  whereby  they  cannot  perform  the  duties  of  their  respective  offices ^  it  shall 
be  lawful  for  the  President  of  the  United  States,  in  case  he  shall  think  it  neces- 
sary, to  authorize  any  person  or  persons,  at  his  discretion,  to  perform  the  duties 
of  the  said  respective  offices  until  a  successor  be  appointed,  or  until  such  absence 
or  inability  by  sickness  shall  cease." 

It  will  be  observed  that  this  act  provides  for  vacancies  by  death,  absence,  or 
sickness  only,  whereby  the  head  of  a  department  or  any  officer  in  it  cannot  per- 
form his  duty,  but  makes  no  provision  for  vacancy  by  removal. 

Two  difficulties  were  found  in  that  provision  of  law :  first,  that  it  provided 
only  for  certain  enumerated  vacancies ;  and  also,  it  authorized  the  President  to 
make  an  acting  appointment  of  any  person  for  any  length  of  time.  To  meet 
these  difficulties  the  act  of  13th  February,  J  795,  was  passed,  (Ist  Stat,  at  Large» 
415,)  which  provides  "  in  case  of  vacancy,  whereby  the  Secretaries  or  any  officet 
in  any  of  the  departments  cannot  perform  the  duties  of  his  office^  the  President 
may  appoint  any  person  to  perform  the  duties  for  a  period  fwt  exceediihg  six 
months.*' 

Thus  the  law  stood  as  to  acting  appointments  in  all  of  the  departments,  (except 
the  Navy  and  Interior,  which  had  no  provision  for  any  person  U)  act  in  place  of 
the  Secretary,)  until  the  19th  of  February,  1863,  when,  by  the  second  section 
of  an  act  approved  at  that  date.  (12th  Stat.,  B46,)  it  was  "provided  that  no  person 
acting  or  assuming  to  act  as  a  civil,  military,  or  naval  officer  shall  have  any 
money  paid  to  hirn  as  salary  in  any  office  which  is  not  authorized  by  some  pre- 
viously existing  law.*'  The  state  of  the  law  upon  this  subject  at  that  point  of 
time  is  thus :  In  case  of  death,  absence,  or  sickness,  or  of  any  vacancy  whireb^ 


<"• 


106  DCPBACHMENT  OF  THS  PRESIDENT. 

a  Secretary  or  other  officer  of  the  Btate,  War,  or  Treaenry  Department  could 
not  perform  the  duHes  of  the  office,  any  person  could  be  authorized  by  the  Pres- 
ident to  perform  those  duties  for  the  space  of  six  months. 

For  the  Departments  of  the  Interior  and  the  Navy  provision  had  been  made 
for  the  appointment  of  an  Assistant  Secretary,  but  no  provision  in  case  of 
vacancy  in  his  office,  and  a  restriction  put  upon  any  officers  acting  when  not 
authorized  by  law,  from  receiving  any  salary  whatever. 

To  meet  those  omissions  and  to  meet  the  case  of  resis^ation  of  any  officer  of 
an  executive  department,  and  also  to  meet  what  was  found  to  be  a  defect  in 
allowing  the  President  to  appoint  any  person  to  those  high  offices  for  the  space 
of  six  months,  whether  such  person  had  any  acquaintance  with  the  duties  of  the 
department  or  not,  an  act  was  passed  February  20,  1863,  (12  Stat.,  p.  656,) 
which  provides,  that  in  case  of  the  death,  resignation,  absence  from  the  seat  of 
government,  or  sickness  of  the  head  of  an  executive  department  of  the  govern- 
ment, or  of  any  officer  of  either  of  the  said  departments  whose  appointment  is 
not  in  the  head  thereof,  whereby  they  cannot  'perform  the  duties  of  their  respect^ 
ive  offices,  it  shall  be  lawful  for  the  President  of  the  United  States,  in  case  he 
shall  think  it  necessary,  to  authorize  the  head  of  any  other  executive  depart- 
ment or  other  officer  in  either  of  said  departments  whose  appointment  is  vested 
in  the  President,  at  his  discretion  to  perform  the  duties  of  the  said  respective 
offices  until  a  successor  be  appointed,  or  until  such  absence  or  inability  shall  cease. 
Therefore,  in  case  of  the  death,  resignation,  sickness,  or  absence  of  a  head  of  an 
Executive  department,  whereby  the  incumbent  could  not  perform  the  duties  of 
his  office,  the  Prei^ident  might  authorize  the  head  of  another  Executive  depart- 
ment to  perform  the  duties  of  the  vacant  office,  and  in  case  of  like  disability  of 
any  officer  of  an  Executive  department  other  than  the  head,  the  President  might 
authorize  an  officer  of  the  same  department  to  perform  his  duticb  for  the  space 
of  six  months. 

It  is  remarkable  that  in  all  these  statutes,  from  1789  down,  no  provision  is 
made  for  the  case  of  a  removal,  or  that  anybody  is  empowered  to  act  for  the 
removed  officer,  the  chief  clerk  being  empowered  to  take  charge  of  the  books  and 
papers  only. 

Does  not  this  series  of  acts  conclusively  demonstrate  a  legislative  construc- 
tion of  the  Constitution  that  there  could  be  no  removal  of  the  chief  of  an  exec- 
utive department  by  the  act  of  the  President  save  by  the  nomination  and 
appointment  of  his  successor,  if  the  Senate  were  in  session,  or  a  qualified 
appointment  till  the  end  of  the  next  session  if  the  vacancy  happened  or  was 
made  in  recess  ? 

Let  us  now  apply  this  state  of  the  law  to  the  appointment  of  Major  General 
Thomas  Secretary  of  War  ad  interim  by  Executive  order.  Mr.  Stanton  had 
neither  died  nor  resigned,  was  not  sick  nor  absent.  If  he  had  been,  under 
the  act  of  March  3,  1863,  which  repeals  all  inconsistent  acts,  the  President  was 
authorized  only  to  appoint  the  head  of  another  Executive  department  to 
fill  his  place  ad  interim.  Such  was  not  General  Thomas.  He  was  simply  an 
dfficer  of  the  army,  the  head  of  a  bureau  or  department  of  the  War  Department, 
and  not  eligible  under  the  law  to  be  appointed.  So  that  his  appointment  was 
an  illegal  and  void  act. 

There  have  been  two  cases  of  ad  interim  appointments  which  illustrate  and 
confirm  this  position ;  the  one  was  the  appointment  of  Lieutenant  General  Scott 
Secretary  of  War  ad  interim,  and  the  other  the  appointment  of  General  Grant 
ad  interim  upon  the  suspension  of  Mr.  Stanton,  in  August  last. 

The  appointment  of  General  Scott  was  legal  because  that  was  done  before  the 
restraining  act  of  March  2,  1863,  which  requires  the  detail  of  the  head  of  another 
department  to  act  ad  interim. 

The  appointment  of  General  Grant  to  take  the  place  of  Mr.  Stanton  during 
his  suspension  would  have  been  illegal  under  the  acts  I  have  eited,  he  being 
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an  officer  of  the  army  and  not  the  head  of  a  department,  if  it  had  not  been 
authorized  by  the  2(1  8ecti<m  of  the  "  tenure-of  civil-office  act,"  which  pro- 
vided that  in  case  of  enspen^ion,  and  no  other,  the  President  may  designate 
"some  suitable  pi^rson  to  perform  temporarily  the  duties  of  snch  office  until  the 
next  meeting  of  the  Senate."  Now,  General  Grant  waasuch  **  suitable  person/' 
and  was  properly  enough  appointed  under  that  provision. 

This  answers  one  ground  of  the  defence  which  is  taken  by  the  President  that 
he  did  not  suspend  Mr.  Stanton  under  the  ".tenure-of-office  act,"  but  by  his 
general  power  of  suspension  and  removal  of  an  officer.  If  the  President  did 
not  suspend  Stanton  under  the  tenure-of-office  act,  because  he  deemed  it  uncon- 
stitutional and  void,  then  there  was  no  law  authorizing  him  to  appoint  Gen- 
eral Grant,  and  that  appointment  was  unauthorized  by  law  and  a  violation  of 
his  oath  of  office. 

But  the  tenure-of-civil-office  bill  by  its  express  terms  forbids  any  employ- 
ment, authorization,  or  appointment  of  any  person  in  civil  office  where  the 
appointment  is  by  and  with  the  advice  and  consent  of  the  Senate,  while  the 
Senate  is  in  session.  If  this  act  is  constitutional,  i.  e,,\i  it  is  not  so  far  in  con- 
flict with  the  paramount  law  of  the  land  as  to  be  inoperative  and  void,  then  the 
removal  of  Mr.  fitanton  and  the  appointment  of  General  Thomas  are  both  in 
direct  violation  of  it,  and  are  decNired  by  it  to  be  high  misdemeanors. 

The  intent  with  which  the  President  has  done  this  is  not  doubtful,  nor  are 
we  obliged  to  rely  upon  the  principle  of  law  that  a  man  must  be  held  to  intend 
the  legal  consequences  of  all  his  acts. 

The  President  admits  that  he  intended  to  set  aside  the  tenure-of-office  act» 
and  thus  contravene  the  Constitution,  if  that  law  was  unconstitutional. 

Having  shown  that  the  President  wilfully  violated  an  act  of  Congress,  with- 
out justification,  both  in  the  removal  of  Stanton  and  the  appointment  of 
Thomas,  for  the  purpose  of  obtaining  wrongfully  the  possession  of  the  War 
Office  by  force,  if  need  be,  and  certainly  by  threats  and  intimidations,  for  the 
purpose  of  controlling  its  appropriations  through  its  ad  iiiterim  chief,  who 
shall  say  that  Andrew  Johnson  is  not  guilty  of  the  high  crime  and  misde- 
meanors charged  against  him  in  the  first  eight  articles? 

The  respondent  makes  answer  to  this  view,  that  the  President,  believing  this 
civil  tenure  law  to  be  unconstitutional,  had  a  right  to  violate  it,  for  the  purpose 
of  bringing  the  matter  before  the  Supreme  Court  for  its  adjudication. 

We  are  obliged,  in  limine,  to  a;<k  the  attention  of  the  Senate  to  this  consider- 
ation, that  they  may  take  it  with  them  as  our  case  goes  forward. 

We  claim  that  the  question  of  the  constitutionality  of  any  law  of  Congress  is, 
upon  this  trial,  a  totally  irrelevant  one;  because  all  the  power  or  right  in  the 
President  to  judge  upon  any  supposed  conflict  of  an  act  of  Congress  with  the 
paramount  law  of  the  Constitution  is  exhausted  when  he  has  examined  a  bill 
sent  him  and  returned  it  with  his  objections.  If  then  passed  over  his  veto  it 
becomes  as  valid  as  if  in  fact  signed  by  him. 

The  Constitution  has  provided  three  methods,  all  equally  potent,  by  which  a 
bill  brought  into  either  house  may  b*»come  a  law  : 

Ist.  By  passage  by  vote  of  both  houses,  in  due  form,  with  the  President's 
signature ; 

2d.  By  passage  by  vote  of  both  houses,  in  due  form,  and  the  President's 
neglect  to  return  it  within  ten  days  with  his  objections  ;  ^ 

3d.  By  passage  by  vote  of  both  houses,  in  due  form,  a  veto  by  the  President, 
a  reconsideration  by  both  houses,  and  a  passage  by  two-thirds  votes. 

The  Constitution  substitutes  this  reconsideration  and  passage  as  an  equivalent 
to  the  President's  signature.  After  that,  he- and  all  other  officers  must  execute 
the  law,  whether  in  fact  constitutional  or  not. 

For  the  President  to  refuse  to  execute  a  law  duly  passed,  because  he  thought 
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it  ancoustitutional,  after  he  had  vetoed  it  for  that  reason,  would,  in  effect,  be 
for  him  to  execute  his  veto  and  leave  the  law  unexecuted. 

It  may  be  said  he  may  do  this  at  his  peril.  True ;  but  that  peril  is,  to  be 
impeached  for  violating  his  oath  of  office,  as  is  now  being  done. 

If,  indeed,  laws  duly  passed  by  Congress  affecting  generally  the  welfare  of 
any  considerable  portion  of  the  people  had  been  commonly,  or  as  a  usage 
declared  by  the  Supreme  Court  unconstitutional,  and  therefore  inoperative, 
there  might  seem  to  be  some  palliation  if  not  justification  to  the  Executive  to 
refuse  to  execute  a  law  in  order  i6  have  its  constitutionality  tested  by  the  court. 

It  is  possible  to  conceive  of  so  flagrant  a  case  of  unconstitutionality  as  to  be 
such  shadow  of  justification  to  the  Executive,  provided  one  at  the  same  time 
conceives  an  equally  flagrant  case  of  stupidity,  ignorance,  and  imbecility,  or 
worse,  in  the  representatives  of  the  people  and  in  the  Senate  of  the  United 
States ;  but  both  conceptions  are  so  rarely  possible  and  abaurd  as  not  to  furnish 
a  ground  of  governmental  action. 

How  stands  the  fact  ?  Has  the  Supreme  Court  so  frequently  declared  the 
laws  of  Congress  in  conflict  with  the  Constitution  as  to  afford  the  President  just 

found  for  belief,  or  hope  even,  that  the  court  will  do  so  in  a  given  instance  ? 
think  I  may  safely  assert  as  a  legal  fact,  that  since  the  fir^t  decision  of  the 
Supreme  Court  till  the  day  of  this  arraignment  no  law  passed  by  Congress 
affecting  the  general  welfare  has  ever,  by  the  judgment  of  that  court,  been  set 
aside  or  held  for  naught  because  of  unconstitutionality  as  the  ground-wurK  i.f 
its  decision. 

In  three  cases  only  has  the  judgment  of  that  court  been  influenced  by  the 
supposed  conflict  between  the  law  and  the  Constitution,  and  they  were  cases 
affecting  the  court  itself  and  its  own  duties,  and  where  the  law  seemed  to  inter- 
fere with  its  own  prerogatives. 

Touching  privileges  and  prerogatives  have  been  the  shipwreck  of  many  a 
wholesome  law.  It  is  the  sore  spot,  the  sensitive  nerve  of  all  tribunals,  parlia- 
mentary or  judicial. 

The  first  case  questioning  the  validity  of  a  law  of  Congress  is  Hayburn's, 
(2  Dallas,  409,)  where  the  court  decided  upon  the  unconstitutionality  of 
the  act  of  March  23,  1792,  Statutes  at  Large,  vol.  1,  p.  244,  which  conferred 
upon  the  court  the  power  to  decide  upon  and  grant  certificates  of  invalid  pen- 
sions. The  court  held  that  such  power  could  not  be  conferred  upon  the  court 
as  an  original  jurisdiction,  the  court  receiving  all  its  original  jurisdiction  from 
the  provisions  of  the  Constitution.  This  decision  would  be  nearly  unintelligible 
were  it  not  explained  in  a  note  to  the  case  in  United  States  vs.  Ft  rreira,  (13 
Howard,  p.  b2,)  reporting  United  States  vs,  Todd,  decided  February  17,  1794. 

We  learn,  however,  from  both  cases  the  cause  of  this  unintelligibility  of  the 
decision  in  Hayburn's  case.  When  the  same  question  came  up  at  the  circuit 
court  in  New  York,  the  judges  being  of  opinion  that  the  law  could  not  bo 
executed  by  them  as  judges,  because  it  was  unconstitutional,  yet  determined  to 
obey  it  until  the  case  could  be  adjudicated  by  the  whole  court.  They  there- 
fore, not  to  violate  the  law,  did  execute  it  as  commissioners  until  it  was  repealed, 
which  was  done  the  next  year. 

The  judges  on  the  circuit  in  Pennsylvania  all  united  in  a  letter  to  the  Execu- 
tive, roost  humbly  apologizing,  with  great  regret,  that  their  convictions  of  duty 
did  not  permit  them  to  execute  thie  law  according  to  its  terms,  and  took  special 
care  that  this  lAter  should  accompany  their  decision,  so  that  they  might  not  be 
misunderstood. 

Both  examples  it  would  have  been  well  for  this  respondent  to  have  followed 
before  he  undertook  to  set  himself  .to  violate  an  act  of  Congress. 

The  next  case  where  the  court  decided  upon  any  conflict  between  the  Consti- 
ti^ioD  and  the  law  is  Gordon  vs.  United  States,  tried  in  April,  1865,  seventy- 
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one  years  aflcrw^ards,  two  juetices  diBsenting,  witlioat  any'  opinion  betng 
delivered  by  the  court. 

The  court  here  dismissed  an  appeal  from  the  Court  of  Claims,  alleging  that, 
nnder  the  Constitution,  no  appellate  jurisdiction  could  be  exercised  over  the 
Court  of  Claims  under  an  act  of  Congress  which  gave  revisory  power  to  die 
Secretary  of  the  Treasury  over  a  decision  of  the  Court  of  Claims.  This 
decision  is  little  satisfactory,  as  it  is  wholly  without  argument  or  authority  cited. 

The  next  case  is  ex  parte  Garland,  (4  Wallace,  333,)  known  as  the  Attorney's 
Oath  case — where  the  court  decided  that  an  attorney  was  not  an  officer  of  the 
United  States,  and  therefore  might  practice  befoie  that  court  without  taking  the 
test  oath.  * 

The  reasoning  of  the  court  in  that  case  would  throw  doubt  on  the  constitu- 
tionality of  the  law  of  Congress,  but  the  decision  of  the  invalidity  of  the  law 
was  not  necessary  to  the  decision  of  the  case,  which  did  not  command  a  unan- 
imity in  the  court,  as  it  certainly  did  not  the  assent  of  the  bar. 

Yet  in  this  case  it  will  be  observed  that  the  court  made  a  rule  requiring  the 
oath  to  bo  administered  to  the  attorneys  in  obedience  of  the  law  until  it  came 
before  them  in  a  cause  duly  brought  up  for  decision.  The  Svpreme  Court 
obeyed  the  law  up  to  the  time  it  was  set  aside.  They  did  not  violate  it  to  make 
a  test  case. 

Here  is  another  example  to  this  respondent,  as  to  his  duty  in  the  case,  which 
he  will  wish  he  had  followed,  I  may  venture  to  say,  when  he  hears  the  judg- 
ment of  the  Senate  upon  the  impeachment  now  pending. 

There  are  several  other  cases  wherein  the  validity  of  acts  of  Congress  have 
been  discussed  before  the  Supreme  Court,  but  none  where  the  decision  had  turned 
on  that  point. 

In  Marbury  vs,  Madison,  (1  Cranch,  137,)  Chief  Justice  Marshall  dismissed 
the  case  for  want  of  jurisdiction,  but  took  opportunity  to  deliver  a  chiding  opinion 
against  the  administration  of  Jefferson  before  he  did  so. 

In  the  l)red  Scott  case,  so  familiar  to  the  public,  the  court  decided  it  had 
no  jurisdiction,  but  gave  the  government  and  the  people  a  lecture  upon  their 
political  duties. 

In  the  case  of  Fisher  vs.  Blight,  (2  Cranch,  3^8,)  the  constitutionality  of  a  law 
was  very  much  discussed,  but  was  held  valid  by  the  decision  of  the  court. 

fn  United  States  vs.  Coombs,  (12  Peters,  72,)  although  tlie  power  to  declare 
a  law  of  Congress  in  conflict  with  the  Constitution  was  claimed  in  the  opinion 
of  the  court  arguendo,  yet  the  law  itself  was  sustained. 

The  case  of  Pollard  vs.  Hagan,  (3  Howard,  212,)  and  the  two  cases,  Goodtitle 
vs.  Kibbe,  (9  Howard,  271 ;)  Hallett  vs.  Beebe,  (13  Howard,  25,)  growing  out  of 
the  same  controversy,  have  been  thought  to  impugn  the  validity  of  two  private 
acts  of  Congress,  but  a  careful  examination  will  show  that  it  was  the  operation 
and  not  the  validity  of  the  acts  which  came  in  question  and  made  the  basis  of 
the  decision. 

Thus  it  will  be  seen  that  the  Supreme  Court,  in  three  instances  only,  has 
apparently  by  its  decision  impugned  the  validity  of  an  act  of  Congress  because 
of  a  conflict  with  the  Constitution,  and  in  each  case  a  question  of  the  rights  and 
prerogatives  of  the  court  or  its  officers  has  been  in  controversy. 

^'he  cases  where  the  constitutionality  of  an  act  of  Congress  has  been  doubted 
in  the  obiter  dicta  of  the  court,  but  werosnot  the  basis  of  decision,  are  open  to 
other  criticisms. 

In  Marbury  vs.  Madison,  Chief  Justice  Marshall  had  just  been  serving  as 
Secretary  of  State  in  an  opposing  administration  to  the  one  whose  acts  he  was 
trying  to  overturn  as  Chief  Justice. 

In  the  Dred  Scott  case,  Chief  Justice  Taney — selected  by  General  Jackson 
to  remove  the  deposits,  because  his  bitter  partisanship  would  carry  him  through 
where  Dnane  halted  and  was  removed— delivered  the  opinion  of  the  court,  whose 
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obiter  dicta  fanned  tbe  flaine  of  dissension  which  led  to  the  civil  war  through 
which  the  people  have  just  passed,  and  against  that  opinion  the  judgment  of 
the  country  iias  long  been  recorded. 

When  ex  parte  Garland  was  decided,  the  country  was  just  emerging  from  a 
cotiflict  of  arms,  the  passions  and  excitement  of  which  had  found  their  way 
upon  the  bench,  and  some  of  the  judges,  just  coming  from  other  service  of  the 
government  and  from  the  bar,  brought  with  them  opinions — but  I  forbear,  I 
am  treading  on  dangerous  ground.  Time  has  not  yet  laid  its  softening  and  cor- 
recting hand  long  enough  upon  this  decision  to  allow  me  further  to  comment 
upon  it  in  this  presence. 

Mr.  PresMent  and  Senators,  can  it  be  said  that  the  possible  doubts  thrown  on 
three  or  four  acts  of  Cotigress,  as  to  their  constitutionality,  during  a  judicial 
experience  of  seventy- Gve  years — hardly  one  to  a  generation — is  a  sufficient 
warrant  to  the  President  of  the  United  States  to  set  aside  and  violate  any  act 
of  Congress  whatever,  upon  the  plea  that  he  believed  the  Supreme  Court  would 
hold  it  unconstitutional  when  a  case  involving  the  question  should  come  before 
it,  and  especially  one  much  discussed  on  its  passage,  to  which  the  whole  mind 
of  the  country  was  turned  during  the  progress  of  the  discussion,  upon  which 
he  had  argued  with  all  his  power  his  constitutional  objections,  and  which,  after 
careful  reconsideration,  had  been  passed  over  his  veto  ? 

indeed,  will  you  hear  an  argument  as  a  Senate  of  tjie  United  States,  a  major- 
ity of  whom  voted  for  that  very  bill,  upon  its  constitutionality  in  the  trial  of  an 
executive  officer  for  wilfully  violating  it  before  it  had  been  doubted  by  any 
court  f 

Bearing  upon  this  question,  however,  it  may  be  said  that  the  President 
removed  Mr.  Stanton  for  the  very  purpose  of  testing  the  constitutionality  of 
this  law  bei'ore  the  courts,  and  the  question  is  asked.  Will  you  condemn  him  as 
for  a  crime  for  so  doing?  If  this  pL  a  were  a  true  one  it  ought  not  to  avail; 
but  it  is  a  subterfuge.  We  shall  show  you  that  he  has  taken  no  step  to  sub- 
d  mit  the  question  to  any  court,  although  more  than  a  year  has  elapsed  since  the 
passage  of  the  act. 

On  the  contrary,  the  President  has  recognized  its  validity  and  acted  upon  it  in 
every  department  of  the  gover(jmont,  save  in  ihe  War  Department,  and  there 
except  in  regard  to  the  head  thereof  solely.  We  shall  show  you  he  long  ago 
caused  all  the  forms  of  commi^jsions  and  official  bonds  of  all  the  civil  officers  of 
the  government  to  be  altered  to  conform  to  its  requirement.  lnde<?d,  the  fact 
will  not  be  denied — nay,  in  the  very  case  of  Mr.  Stanton,  he  guf*pended  him  under 
its  provisions,  and  asked  this  very  Senate,  before  whom  he  is  now  being  tried 
for  its  violation,  to  pass  upon  the  sufficiency  of  his  reasons  for  acting  under  it  in 
BO  doing  according  to  its  terms;  yet,  rendered  reckless  and  mad  by  the  patience 
of  Congress  under  his  usurpation  of  other  powers,  and  his  disregard  of  other 
laws,  he  boldly  avows  in  his  letter  to  the  general  of  the  army  that  he  intends 
^to  disregard  its  provisions,  and  summons  the  commander  of  the  troops  of  this 
department  to  seduce  him  from  his  duty  so  as  to  be  able  to  command,  in  viola- 
tion of  another  act  of  Congress,  sufficient  military  power  to  enforce  his  unwar- 
ranted decrees. 

The  President  knew,  or  ought  to  have  known  ;  his  official  adviser,  who  now 
appears  as  his  counsel,  could,  and  did  tell  him,  doubtless,  that  he  alone,  as 
Attorney  General,  could  file  an  information  in  the  nature  of  a  quo  warrarUo  to 
determine  this  question  of  the  validity  of  the  law. 

Mr.  Stanton,  if  ejected  from  office,  was  without  remedy,  because  a  series  of 
decisions  has  settled  the  law  to  be  that  an  ejected  officer  can  not  reinstate  him- 
self either  by  qtto  warranto^  mandamiMy  or  other  appropriate  remedy  in  the 
courts. 

If  the  President  had  really  desired  solely  to  test  the  constitutionality  of  the 
law  or  his  legal  right  to  remove  Mr.  Stanton,  instead  of  his  defiant  message  to 
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the  Senate  of  the  21  at  of  Febraaiy,  informing  them  of  the  removal,  but  not 
suggesting  this  purpose  which  is  thus  shown  to  be  an  af^rthought,  he  would 
have  said,  in  substance:  "Gentlemen  of  the  Senate,  in  order  to  test  the  consti- 
tutionality  of  the  law  entitled  *  An  act  regulating  the  tenure  of  certain  civil 
offices,'  which  I  verily  believe  to  be  unconstitutional  and  void,  I  have  issued  an 
order  of  removal  of  E.  M.  Stanton  from  the  office  of  Secretary  of  the  Depart- 
ment of  War.  I  felt  m^  self  constrained  to  make  this  removal  lest  Mr.  Stanton 
should  answrtr  the  information  in  the  nature  of  a  quo  warranto^  which  I  intend 
the  Attorney  General  shall  file  at  an  early  day,  by  saying  that  he  holds  the 
office  of  Secretary  of  War  by  the  appointment  and  authority  of  Mr.  Lincolnt 
which  has  never  been  revoked.  Anxious  that  there  shall  be  no^ollision  or  dis- 
agreement between  the  several  departments  of  the  government  and  the  Ezecu- 
tiv;e,  I  lay  before  the  Senate  this  message,  that  the  reasons  for  my  action,  as 
well  as  the  action  itself,  for  the  purpose  indicated,  may  meet  your  concurrence." 
Had  the  Senate  received  such  a  message,  the  representatives  of  the  people 
might  never  have  deemed  it  necessary  to  impeach  the  President  for  such  an 
act  to  insure  the  safety  of  the  country,  even  if  they  had  denied  the  accuracj 
of  his  legal  positions. 

On  the  contrary,  he  issued  a  letter  of  removal,  peremptory  in  form,  intended 
to  be  so  in  effect,  ordered  an  officer  of  the  army,  Lorenzo'  Thomas,  to  take  pos- 
session of  the  office  and  eject  the  incumbent,  which  he  claimed  he  would  do  by 
force,  even  at  the  risk  of  inaugurating  insurrection,  civil  commotion  and  war. 

Whatever  may  be  the  decision  of  the  legal  question  involved  when  the  case 
comes  before  the  final  judicial  tribunal,  who  shall  say  that  such  conduct  of  the 
Executive  under  the  circumstances,  and  in  the  light  of  the  history  of  current 
events  and  his  concomitant  action,  is  not  in  Andrew  Johnson  a  high  crime  and 
misdemeanor  ?  Imagine,  if  it  were  possible,  the  consequence  of  a  decision  by 
the  Senate  in  the  n(  gative — ^a  verdict  of  not  guilty  upon  this  proposition. . 

A  law  is  deliberately  passed  with  all  the  form  of  legislative  procedure,  is  pre- 
sented to  the  President  for  his  signature,  is  returned  by  him  to  CongreBS  with  his 
objections,  is  thereupon  reconsidered,  and  by  a  yea  and  nay  vote  of  three-quar- 
ters of  the  representatives  of  the  people  in  the  popular  branch,  and  three-fourths 
of  the  seuators  representing  the  States  in  the.  higher  branch,  is  pai«sed  again, 
notwithstanding  the  veto;  is  acquiescexi  in  by  the  President,  by  all  departments 
of  the  government  conforming  thereto  for  quite  a  year,  no  court  having  doubted 
its  validity.  Now  its  provisions  are  wilfully  and  designedly  violated  by  the 
President  with  intent  to  ueurp  to  hims<  If  the  very  powers  which  the  law  wae 
designed  to  limit,  for  the  purpose  of  displacing  a  meritorious  officer  whom  the 
Senate  jui«t  before  had  determined  ought  not  and  should  not  be  removed ;  for 
which  high-handed  act  the  President  is  impeached  in  the  name  of  all  the  people 
of  the  United  States,  by  three-fourths  of  the  House  of  Eepresentatives,  and 
presented  at  the  bar  of  the  Senate,  and  by  the  same.  Senate  that  passed  the  law, 
nay,  more,  by  the  very  senators  who,  when  the  proceeding  came  to  their  knowledge, 
after  a  redeliberation  of  many  hours,  solemnly  declared  the  act  unlawful  and  in 
violation  of  the  Constitution ;  that  act  of  usurpation  is  declared  not  to  be  a 
high  misdemeanor  in  office  by  their  solemn  verdict  of  not  guilty  upon  their 
oaths. 

Would  not  such  a  judgment  be  a  conscious  self-abnegation  of  the  intelligent 
capacity  of  the  representatives  of  the  people  in  Congress  assembled  to  frame 
laws  for  their  guidance  in  accordance  with  the  principles  and  terms  of  their 
Constitution  and  frame  of  their  government  ? 

Would  it  not  be  a  notification — cin  invitation  rather — standing  to  all  time  to 
an V  bold,  bad,  aspiring  man  to  seize  the  liberties  of  the  people  which  they  had 
shown  themselves  incapable  of  maintaining  or  defending,  and  playing  the  role 
of  a  Csesar  or  Napoleon  here  to  establish  a  despotism,  while  this  the  last  and 
'"'seatest  experiment  of  freedom  and  equality  of  right  in  the  people,  following 
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the  long  Hoe  of  buried  republics,  sinks  to  its  tomb  under  the  blows  of  usurped 
power  from  which  free  representative  government  shall  arise  to  the  light  of  a 
morn  of  resurrection  never  more,  never  more  forever  ! 

Article  ninth  charges  that  Major  General  Emory  being  in  command  of  the 
military  department  of  Washington,  the  President  called  him  before  him  and 
instructed  him  that  the  act  of  March  2,  1867,  which  provides  that  all  orders 
from  the  President  shall  be  issued  through  the  General  of  the  army,  was  uncon- 
stitutional and  inconsistent  with  \m  commission,  with  intent  to  induce  Emory 
to  take  orders  directly  from  himself,  and  thus  hinder  the  execution  of  the  civil 
tenure  act  and  to  prevent  Mr.  Stanton  from  holding  his  office  of  Secretary  of 
War. 

If  the  transaction  set  forth  in  this  article  stood  alone  we  might  well  admit 
that  doubts  might  arise  as  to  the  sufficiency  of  the  proof.  But  the  surroundings 
are  so  pointed  and  significant  as  to  leave  no  doubt  on  the  mind  of  an  impartial 
man  as  to  the  intents  and  purposes  of  the  President.  No  one  would  say  that 
tlie  President  might  not  properly  send  to  the  commander  of  this  department  to 
make  inquiry  as  to  the  disposition  of  his  forces, 'but  the  question  is  with  what 
intent  and  purpose  did  the  President  send  for  General  Emory  at  the  time  he  did? 
Time,  here,  is  an  important  element  of  the  act. 

Congress  had  passed  an  act  in  March,  1867,  restraining  the  President  from 
issuing  military  orders  save  through  the  General  of  the  army.  The  President 
had  protested  against  that  act.  On  the  12th  of  August,  he  had  attempted  to 
get  possession  of  the  War  Office  by  the  removal  of  the  incumbent,  but  could 
only  do  so  by  appointing  the  General  of  the  army  thereto.  Failing  in  his 
attempt  to  get  full  possession  of  the  office  through  the  Senate,  he  had  deter- 
mined, as  lie  admits,  to  remove  Stanton  at  all  hazards,  and  endeavored  to 
prevail  on  the  General  to  aid  him  in  so  doing.  He  declines.  For  that,  the 
respondent  quarrels  with  him,  denounces  him  in  the  newspapers,  and  accuses 
him  of  bad  faith  and  untruthfulness.  Thereupon,  asserting  his  prerogatives  as 
Qommander-in-chief,  he  creates  a  new  military  department  of  the  Atlantic.  He 
attempts  to  bribe  Lieutenant  General  Sherman  to  take  command  of  it,  by  pro- 
motion to  the  rank  of  general  by  brevet,  trusting  that  his  military  services  would 
compel  the  Senate  to  confirm  him. 

If  the  respondent  can  get  a  general  by  brevet  appointed,  he  can  then  by  sim- 
ple order  put  him  on  duty  according  to  his  brevet  rank  and  thus  have  a  General 
of  the  army  in  command  at  Washington,  through  whom  he  can  transmit  his 
orders  and  comply  with  the  act  which  he  did  not  dare  transgress,  as  he  had 
approved  it,  and  get  rid  of  the  hated  General  Grant.  Sherman  spumed  the  bribe. 
The  respondent,  not  discouraged,  appointed  Major  General  George  H.  Thomas 
to  the  same  brevet  rank,  but  Thomas  declined. 

What  stimulated  the  ardor  of  the  President  just  at  that  time,  almost  three 
years  after  the  war  closed,  but  just  after  the  Senate  had  reinstated  Stanton,  to 
reward  military  service  by  the  appointment  of  generals  by  brevet  ?  Why  did 
his  zeal  of  promotion  take  that  form  and  no  other  %  There  were  many  other 
meritorious  officers  of  lower  rank  desirous  of  promotion.  The  purpose  is  evident 
to  every  thinking  mind.  He  had  determined  to  set  aside  Grant,  with  whom  he 
had  quarrelled,  either  by  force  or  fraud,  either  in  conformity  with  or  in  spite  of 
the  act  of  Congress,  and  control  the  military  power  of  the  country.  On  the 
21st  of  February  (for  all  these  events  cluster  nearly  about  the  same  point  of 
time)  he  appoints  Lorenzo  Thomas  Secretary  of  War  and  orders  Stanton  out  of 
the  office ;  Stanton  refuses  to  go ;  Thomas  is  about  the  streets  declaring  that  he 
will  put  him  out  by  force,  "  kick  him  out " — ^lie  has  caught  his  master's  word. 

On  the  evening  of  the  21st  a  resolution  looking  to  impeachment  is  offere^  in 
the  House. 

The  President, on  the  morning  of  the  22d,  ''as  early  a^  practicable,'' is  seized 
with  a  sudden  desire  to  know  how  many  troops  there  were  in  Washington. 
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What  for,  jaet  then  7  Was  that  all  he  wanted  to  know  ?  If  go,  his  Adjutant 
G^end  conld  have  given  him  the  official  morning  report,  which  woald  have 
shown  the  condition  and  station  of  every  man.  But  that  was  not  all.  He 
directs  the  commander  of  the  department  to  come  as  early  as  practicable.  Why 
this  haste  to  learn  the  number  of  troops  ?  Observe,  the  order  does  not  go 
through  General  Grant,  as  by  law  it  ought  to  have  done.  General  Emory  not 
knowing  what  is  wanted,  of  course  obeyed  the  order  as  soon  as  possible.  The 
President  asked  him  if  he  remembered  the  conversation  which  he  had  with  him 
when  he  first  took  command  of  the  department  as  to  the  strength  of  the  garrison  of 
Washington,  and  the  general  disposition  of  troops  in  the  department.  Emory 
replied  that  "  he  did  distinctly ;"  that  was  last  September.  Then,  after  explain- 
ing to  him  fully  as  to  all  the  changes,  the  President  asked  for  recent  changes  of 
troops.  Emory  denied  they  could  have  been  made  without  the  order  going 
through  him,  and  then,  with  soldierly  frankness,  (as  he  evidently  suspected  what 
the  President  was  after,)  said  by  law  no  order  could  come  to  him  save 
through  the  General  of  the  army,  and  that  had  been  approved  by  the  President 
and  promulgated  in  a  General  Order,  No.  17.  The  President  wished  to  seeit 
It  was  produced.  General  Ethory  says,  *'  Mr.  President,  I  will  take  it  as  a 
great  favor  if  you  will  permit  me  to  call  your  attention  to  this  order  or  act." 
Why  a  favor  to  Emory  ?  Because  he  feared  that  he  was  to  be  called  upon  by 
the  President  to  do  something  in  contravention  of  that  law.  The  President 
read  it  and  said,  '<  This  is  not  in  accordance  with  the  Constitution  of  the  United 
States,  which  makes  me  Commander-in-chief  of  the  army  and  navy,  or  with 
the  language  of  your  commission."  Emory  then  said,  **  That  is  not  a  matter 
for  the  officers  to  determine.  There  was  the  order  sent  to  us  approved  by  him, 
and  we  were  all  governed  by  that  order." 

Ho  said,  "  Am  I  to  understand,  then,  that  the  President  of  the  United  States 
cannot  give  an  order  but  through  General  Grant  ?"  General  Emory  then  made 
the  President  a  short  speech,  telling  him  that  the  officers  of  the  army  had  been 
consulting  lawyers  on  the  subject,  Reverdy  Johnson  and  Robert  J.  VValker,  and 
were  advised  they  were  bound  to  obey  that  order.  Said  he,  "  I  think  it  right 
to  tell  you  the  army  are  a  unit  on  this  subject."  After  a  short  pause,  **  seeing 
there  was  nothing  more  to  say,"  General  Emory  left.  What  made  all  the  offi- 
cers consult  lawyers  about  obeying  a  law  of  the  United  States  ?  What  influ- 
ence had  been  at  work  with  them  ?  The  course  of  the  President.  In  his  mes- 
sage to  Congress  in  December  he  had  declared  that  the  time  might  come  when 
he  would  resist  a  law  of  Congress  by  force.  How  could  General  Emory  tell 
that  in  the  judgment  of  the  President  that  time  had  not  come,  and  hence  was 
anxious  to  assure  the  President  that  he  could  not  oppose  the  law  ? 

In  his  answer  to  the  first  article  he  asserts  that  he  had  fully  come  to  the  con- 
clusion ,to  remove  Mr.  Stanton  at  all  events,  notwithstanding  the  law  and  the 
action  of  the  Senate;  in  other  words,  he  intended  to  make,  and  did  make,  execu- 
tive resistance  to  the  law  duly  enacted.    The  consequences  of  such  resistance 

he  has  told  us  in  his  message: 

•  •••••• 

Where  an  act  has  been  passed  according  to  the  forms  of  the  Constitution  by  the  supreme 
legislative  anthoritj*  and  is  regularly  enrolled  among  the  public  statutes  of  the  country, 
ezecative  resistanea  to  it,  especially  in  times  of  high  party  excitement,  would  be  likely  to 
produce  violent  collision  between  the  respective  adherents  of  the  two  branches  of  the  govern- 
ment. This  would  be  simply  civil  war,  and  civil  war  mast  be  resorted  to  only  as  the  last 
remedy  for  the  worst  evils. 

It  is  true  that  eases  may  occnr  in  which  the  Executive  would  be  compelled  to  stand  on  its 
rights,  and  maintain  them,  regardless  of  all  consequences. 

He  admits,  in  substance,  that  he  told  Emory  that  the  law  was  wholly  uncon- 
stitutional, and,  in  efiect,  took  away  all  his  power  a&  Commander-in-chief.    Wa«* 
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it  not  just  encb  a  law  as  be  had  declared  he  would  resist  ?  Do  you  not  believe 
that  if  General  Emory  bad  yielded  in  the  least  to  bis  suggestions  the  President 
would  have  offered  him  promotion  to  bind  him  to  his  purposes,  as  he  did  Sherman 
and  Thomas  ? 

Pray  remember  that  this  is  not  the  case  of  one  gentleman  conversing  with 
another  on  moot  questions  of  law ;  but  it  is  the  President,  the  Commander-in- 
chief,  *'  the  fountain  of  all  honor  and  source  of  all  power ! "  in  the  eye  of  a  military 
officer,  teaching  that  officer  to  disobey  a  law  which  he  himself  has  determined 
is  void,  with  the  power  to  promote  the  officer  if  be  finds  him  an  apt  pupil. 

Is  it  not  a  high  misdemeanor  for  the  President  to  assume  to  instruct  the  offi- 
cers of  the  army  that  the  laws  of  Congress  are  not  to  be  obeyed  ? 

Article  ten  alleges  that,  intending  to  set  aside  the  rightful  authority  and  pow- 
ers of  Congress,  and  to  bring  into  disgrace  and  contempt  the  Congress  of  the 
United  States,  and  to  destroy  confidence  in  and  to  excite  odium  against  Congress 
and  its  laws,  he,  Andrew  Johnson,  President  of  the  United  States,  made  divers 
speeches  set  out  therein,  whereby  he  brought  the  office  of  President  into  con- 
tempt, ridicule,  and  disgrace. 

To  sustain  these  charges,  there  will  be  put  in'  evidence  the  short-hand  notes 
of  reporters  in  each  instance,  who  took  these  speeches,  or  examined  the  sworn 
copies  thereof,  and  one  instance  where  the  speech  was  examined  and  corrected 
by  the  private  secretary  of  the  President  himself. 

To  the  charges  of  this  article  the  respondent  answers  that  a  convention  of 
delegates,  of  whom  he  does  not  say,  sat  in  Philadelphia  for  certain  political  pur- 
poses mentioned,  and  appointed  a  committee  to  wait  upon  the  respondent  as 
president  of  the  United  States:  that  they  were  received,  and  by  their  chairman, 
the  Hon.  Reverdy  Johnson,  then  and  now  a  senator  oi  the  United  States,  ' 
addressed  the  respondent  in  a  speech,  a  copy  of  which  the  respondent  believes 
from  a  substantially  correct  report,  is  made  a  part  of  the  answer ;  that  the  ' 
respondent  made  a  reply  to  the  address  of  the  committee.  While,  however,  he 
gives  us  in  his  answer  a  copy  of  the  speech  made  to  him  by  Mr.  Reverdy  John- 
son, taken  from  a  newspaper,  he  wholly  omits  to  give  us  an  authorized  version 
of  his  own  speech,  about  which  he  may  be  supposed  to  know  quite  as  much,  and 
thus  saved  us  some  testimony.  He  does  not  admit  that  the  extracts  from  his 
speech  in  the  article  are  correct,  nor  does  he  deny  that  they  are  so. 

In  regard  to  the  speech  at  Cleveland,  he,  again,  does  not  admit  that  the 
extracts  correctly  or  justly  present  his  speech  ;  but,  again,  be  does  not  deny 
that  it  does  so  far  as  the  same  is  set  out. 

As  to  the  speech  at  St.  Louis,  he  does  not  deny  that  he  made  it — says  only 
that  he  does  not  admit  it,  and  requires,  in  each  case,  that  the  whole  speech  shall 
be  proved.  In  that,  I  beg  leave  to  assure  him  and  the  Senate,  his  wishes  shall 
be  gratified  to  their  fullest  fruition.  The  l^enate  shall  see  the  performance,  so  far 
as  is  in  our  power  to  photograph  the  scene  by  evidence,  on  each  of  these  occa- 
sions, and  shall  hear  every  material  word  that  he  said.  His  defence,  however, 
to  the  article  is  that  "  he  felt  himself  in  duty  bound  to  express  opinions  of  and 
concerning  the  public  character,  conduct,  views,  purposes,  motives,  and  tenden- 
cies of  all  men  engaged  in  the  public  service,  as  well  in  Congress  as  otherwise," 
<*  and  that  for  anything  he  may  have  said  on  either  of  these  occasions  he  is  jus- 
tified under  the  constitutional  right  of  freedom  of  opinion  and  freedom  of  speech, 
and  is  not  subject  to  question,  inquisition,  impeachment,  or  inculpation  in  any 
manner  or  form  whatsoever;"  he  denies,  however,  that  by  reason  of  any  matter 
in  said  article  or  its  specifications  alleged  he  has  said  or  done  anything  indecent 
or  unbecoming  in  the  Chief  Magistrate  of  the  United  States,  or  tending  to  bring 
his  high  office  into  contempt,  ridicule,  or  disgrace. 

The  issue,  then,  finally,  is  this  :  that  tho^e  utterances  of  his,  in  the  manner 
and  from  in  which  they  are  alleged  to  have  been  made,  and  under  the  circum- 
stances and  at  the  time  they  were  made,  are  decent  and  becoming  the  President 
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of  the  United  States,  and  do  not  tend  to  bring  the  office  into  ridicdle  and  dis- 
grace. 

We  accept  the  issnes.    They  are  two : 

First.  That  he  has  the  right  to  say  what  he  did  of  Congress  in  the  exercise 
of  fireedom  of  speech ;  and,  second,  that  what  he  did  say  in  those  speeches  was 
a  highly  gentlemanlike  and  proper  performance  in  a  citizen,  and  still  more 
becoming  in  a  President  of  the  United  States. 

Let  ns  first  consider  the  graver  matter  of  the  assertion  of  the  right  to  cast 
contumely  upon  Congress ;  to  denounce  it  as  a  "  body  hanging  on  the  verge  of 
the  government ;"  "  pretending  to  be  a  Congress  when  in  fact  it  was  not  a  Con- 
gress ;''  "  a  Congress  pretending  to  be  for  the  Union  when  its  every  step  and  act 
tended  to  perpetuate  disunion,''  "and  make  adisruption  of  the  States  inevitable;" 
"a  Congress  in  a  minority  assuming  to  exercise  power  which,  if  allowed  to  be 
consummated,  would  result  in  despotism  and  monarchy  itself;''  **  a  Congress 
which  had  done  everything  to  prevent  the  union  of  the  States ;"  <*  a  Congress 
factious  and  domineering;"  '*a  radical  Congress,  which  gave  origin  to  another 
rebellion ;"  "a  Confess  upon  whose  skirts  was  every  drop  of  blood  that  was 
shed  in'the  New  Orleans  riots." 

You  will  find  these  denunciations  had  a  deepef  meaning  than  mere  expressions 
of  opinion.  It  may  be  taken  as  an  axiom  in  the  affairs  of  nations  that  no  usurper 
has  ever  seized  upon  the  legislature  of  his  country  until  he  has  familiarized  the 
people  with  the  possibility  of  so  doing  by  vituperating  and  decrying  it. 
Denunciatory  attacks  upon  the  legislature  have  always  preceded,  slanderous 
abuse  of  the  individuals  composing  it  have  always  accompanied  a  seizure  by  a 
despot  of  the  legislative  power  of  a  country. 

Two  memorable  examples  in  modem  history  will  spring  to  the  recollection  of 
every  man.  Before  Cromwell  drove  out  by  the  bayonet  the  Parliament  of 
England,  he  and  his  partisans  had  denounced  it,  derided  it,  decried  it,  and 
defamed  it,  and  thus  brought  it  into  ridicule  and  contempt.  He  vilified  it  with 
the  same  name  which  it  is  a  significant  fact  the  partisans  of  Johnson,  by  a  con- 
certed cry,  applied  to  the  Congress  of  the  United  States  when  he  commenced 
his  memorable  pilgrimage  and  crusade  against  it.  It  is  a  still  more  significant 
fact  that  the  justification  made  by  Cromwell  and  by  Johnson  for  setting  aside 
the  authority  of  Parliament  and  Congress  respectively  was  precisely  the  same, 
to  wit :  that  they  were  elected  by  part  of  the  people  only.  When  Cromwell, 
by  his  illlliers,  finally  entered  the  hall  of  Parliament  to  disperse  its  members, 
he  attempted  to  cover  the  enormity  of  his  usurpation  by  denouncing  this  man 
personally  as  a  libertine,  that  as  a  drunkard,  another  as  the  betrayer  of  the  lib- 
erties of  the  people.  Johnson  started  out  on  precisely  the  same  course,  but 
forgetting  the  parallel,  too  early  h^  proclaims  this  patriot  an  assassin,  that 
statesman  a  traitor;  threatens  to  hang  that  man  whom  the  people  delight 
to  honor,  and  breathes  out  " threatenings  and  slaughter"  against  this  man 
whose  services  in  the  cause  of  human  freedom  has  made  his  name  a  household 
word  wherever  the  language  is  spoken.  There  is,  however,  an  appreciable  dif- 
ference between  Cromwell  and  Johnson,  and  there  is  a  like  difference  in  the 
results  accomplished  by  each. 

When  Bonaparte  extinguished  the  legislature  of  France,  he  waited  until 
through  his  press  and  his  partisans,  and  by  his  own  denunciations,  he  brought 
its  authority  into  disgrace  and  contempt ;  and  when,  finally,  he  drove  the  council 
of  the  nation  from  their  chamber,  like  Cromwell,  he  justified  himself  by  personal 
abuse  of  the  individuals  themselves  as  they  passed  by  him. 

That  the  attempt  of  Andrew  Johnson  to  overthrow  Congress  has  failed,  is 
because  of  the  want  of  ability  and  power,  not  of  malignity  and  will. 

We  are  too  apt  to  overloos  the  danger  which  may  come  from  words  :  ''  We 
are  inclined  to  say  that  is  only  talk^^wait  till  some  act  is  done,  and  then  it  will 
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be  time  to  move.  But  words  may  be,  and  Rometimes  are,  things — living,  bom- 
ing  things  that  set  a  world  on  fire." 

As  a  most  notable  instance  of  the  power  of  words,  look  at  the  inception  of  the 
rehellion  through  which  we  have  just  passed.  For  a  qnarter  of  a  century  the 
nation  took  no  notice  of  the  talk  of  disunion  and  secession  which  was  heard  in 
Congress  and  on  the  "  stump*'  until  in  the  South  a  generation  was  taught  them 
by  word,  and  the  word  suddenly  burst  forth  into  terrible,  awful  war.  Does  any 
one  doubt  that  if  Jackson  had  hanged  Calhoun  in  1832  for  talking  nullifica- 
tion and  secession,  which  was  embryo  treason,  the  cannon  of  South  Carolina 
against  Fort  Sumter  would  ever  have  been  heard  with  all  their  tearful  and 
deadly  consequences  ?  Nay,  more ;  if  the  United  States  officers,  senators  and 
representatives  had  been  impeached  or  disqualified  from  office  in  1832  for  advo- 
cating secession  on  the  "stump,"  as  was  done  in  1862  by  Congress,  then  our 
sons  and  brothers,  now  dead  in  battle,  or  starved  in  prison,  had  been  alive  and 
bappy,  and  a  peaceful  solution  of  the  question  of  slavery  had  been  found. 

boes  any  one  doubt  that  if  the  intentions  of  the  respondent  could  have  been 
carried  out,  and  his  denunciations  had  weakened  the  Congress  in  the  affections 
of  the  people,  so  that  those  who  had  in  the  North  sympathized  with  the  rebel- 
lion could  have  elected  such  a  minority  even,  of  the  representatives  to  Congress 
as,  together  with  those  sent  up  from  the  governments  organized  by  Johnson  in 
the  rebellious  States,  they  should  have  formed  a  majority  of  both  or  either  house 
of  Congress,  that  the  President  would  have  recognized  such  body  as  the  legiti- 
mate Congress,  and  attempted  to  carry  out  its  decrees  by  the  aid  of  the  army  and 
navy  and  the  treasury  of  the  United  States,  over  which  he  now  claims  such 
unheard-of  and  illimitable  powers,  and  thus  lighted  the  torch  of  civil  war  ? 

In  all  earnestness.  Senators,  I  call  each  one  of  you  upon  his  conscience  to  say 
whether  he  does  not  believe  by  a  preponderance  of  evidence  drawn  from  the 
acts  of  the  respondent  since  he  has  been  in  office,  that  if  the  people  had  not  been, 
as  they  ever  have  been,  true  and  loyal  to  their  Congress  and  themselves,  such 
would  not  have  been  the  result  of  these  usurpations  of  power  in  the  Executive  1 

Is  it,  indeed,  to  be  seriously  argued  here  that  there  is  a  constitutional  right  in 
the  President  of  the  United  States,  who,  during  his  official  life,  can  never  lay  aside 
his  official  character,  to  denounce,  malign,  abuse,  ridicule,  and  contemn,  openly 
and  publicly,  the  Congress  of  the  United  States — a  co-ordinate  branch  of  the 
government  1 

It  cannot  fail  to  be  observed  that  the  President  (shall  I  dare  to  say  iris  coun- 
sel, or  are  they  compelled  by  the  exigencies  of  their  defence,)  have  deceived 
themselves  as  to  the  gravamen  of  the  charge  in  this  article  ?  It  does  not  raise 
the  question  of  freedom  of  speech,  but  o(  propriety  and  decency  of  speech  and 
conduct  in  a  high  officer  of  tne  government. 

Andrew  Johnson,  the  private  citiztm,  as  1  may  reverently  hope  and  trust  he 
soon  will  be,  has  the  full  constitutional  right  to  think  and  speak  what  he  pleases, 
in  the  manner  he  pleases,  and  where  he  pleases,  provided  always  he  does  not  bring 
himself  within  the  purview  of  the  common  law  offences  of  being  a  common  railer 
and  brawler,  or  a  common  scold,  which  he  may  do,  (if  a  male  person  is  ever  liable 
to  commit  that  crime  ;)  but  the  dignity  of  station,  the  proprieties  of  position,  the 
courtesies  of  office,  all  of  which  are  a  part  of  the  common  law  of  the  land,  require 
thei President  of  the  United  States  to  observe  that  gravity  of  deportment,  that  fit- 
ness of  conduct,  that  appropriateness  of  demeanor,  and  those  amenities  of  behavior 
which  are  a  part  of  his  high  official  functions.  He  stands  before  the  youth  of  the 
country  the  exemplar  of  all  that  is  of  worth  in  ambition,  and  all  that  is  to  be  sought 
in  aspiration ;  he  stands  before  the  men  of  the  country  as  the  grave  magistrate 
who  occupies,  if  he  does  not  fill,  the  place  once  honored  by  Washington ;  nay, 
far  higher  and  of  greater  consequence,  he  stands  before  the  world  as  the  repre- 
sentative of  free  institutions,  as  the  type  of  man  whom  the  suffrages  of  a  free 
people  have  chosen  as  their  chie£    ne  should  be  the  living  evidence  of  how 
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nmch  better,  higher,  nobler,  and  more  in  the  image  of  God,  is  the  elected  ruler 
of  a  free  people  than  a  hereditary  monaich,  coming  into  power  by  the  accident 
of  birth ;  ana  when  he  disappoints  all  these  hopes  and  all  these  expectations, 
and  becomes  the  ribald,  scurrilous  blasphemer,  bandying  epithets  and  taunts 
with  a  jeering  mob,  shall  he  be  heard  to  say  that  such  conduct  is  not  a  high 
misdemeanor  in  office?  Nay,  disappointing  the  hopes,  causing  the  cheek 
to  bom  with  shame,  exposing  to*  the  taunts  and  ridicule  of  every  nation  IM 
good  name  and  fame  of  the  chosen  institutions  of  thirty  millions  of  people,  is  it 
not  the  highest  possible  crime  and  misdemeanor  in  office  ?  and  under  the  circum- 
stances is  the  gravamen  of  these  charges.  The  words  are  not  alleged  to  be  either 
false  or  defieunatoiy,  because  it  is  not  within  the  power  of  any  man,  however  high 
hw  official  position,  in  e£fect  to  slander  the  Congress  of  the  United  States,  in  the 
ordinary  sense  of  that  word,  so  as  to  call  on  Congress  to  answer  as  to  the  truth 
of  the  accusation.  We  do  not  go  in,  therefore,  to  any  question  of  truth  or  falsity. 
We  rest  upon  the  scandal  of  the  scene.  We  would  as  soon  think,  in  the  trial  of 
an  indictment  against  a  termagant  as  aconmion  scold,  of  summoning  witnesses 
to  prove  that  what  she  said  was  not  true.  It  is  the  noise  and  disturbance  in 
the  neighborhood  that  is  the  offence,  and  not  a  question  of  the  provocation  or 
irritation  which  causes  the  outbreak. 

At  the  risk  of  being  almost  offensive,  but  protesting  that  if  so  it  is  not  my 
£iult  but  that  of  the  person  whose  acts  I  am  describing,  let  me  but  faintly  pic- 
ture to  you  the  scene  at  Cleveland  and  St.  Louis. 

It  is  evening;  the  President  of  the  United  States  on  a  journey  to  do  homage 
at  the  tomb  of  an  illustrious  statesman,  accompanied  by  the  head  of  the  army 
and  navy  and  Secretary  of  State,  has  arrived  in  the  great  central  city  of  the 
continent.  He  has  been  welcomed  by  the  civic  authorities.  He  has  been 
escorted  by  a  procession  of  the  benevolent  charitable  societies  and  citizens  and 
soldiers  to  his  hotel.  He  has  retdrned  thanks  in  answer  to  address  of  the  mayor 
to  the  citizens  who  has  received  him.  The  hospitality  of  the  city  has  provided 
a  banquet  for  him  and  his  suite,  when  he  is  again  expected  to  address  the  chosen 
guests  of  the  city  where  all  things  may  be  conducted  in  decency  and  in  order. 
While  he  was  resting,  as  one  would  have  supposed  he  would  have  wished  to  do  from 
the  fatigue  of  the  day,  a  noisy  crowd  of  men  and  boys,  washed  and  unwashed, 
drunk  and  sober,  black  and  white,  assemble  in  the  street,  who  make  night 
hideous  by  their  bawling ;  quitting  the  drawing  room  without  the  advice  of  his 
friends,  the  President  of  the  United  States  rushes  forth  on  to  the  balcony  of  the 
hotel  to  address  what  proves  to  have  been  a  mob,  and  this  he  calls  in  his  answer  a 
'  '  fit  occasion  on  which  he  is  held  to  the  high  duty  of  expressing  opinions  of  and 
concerning  the  legislation  of  Congi*ess,  proposed  or  completed,  in  respect  of  its 
wisdom,  expediency,  justice,  worthiness,  objects,  purposes,  and  public  and 
political  motives  and  tendencies." 

Observe  now,  upon  this  **  fit  occasion,"  like  inp  all  respects  to  that  at 
Cleveland,  when  the  President  is  called  upon  by  the  constitutional  requirements 
of  his  office  to  expound  **  the  wisdom,  expediency,  justice,  worthiness,  objects, 
purposes,  and  tendencies  of  the  acts  of  Congress,"  what  he  says,  and  the  man- 
ner in  which  he  says  it.  Does  he  speak  with  the  gravitv  of  a  Marshall  when 
expounding  constitutional  law  ?  Does  he  use  the  polished  sentences  of  a  Wirt  ? 
Or,  failing  in  these,  which  may  be  his  misfortune,  does  he,  in  plain,  homely 
words  of  truth  and  soberness,  endeavor  to  instruct  the  men  and  youth  before 
him  in  their  duty  to  obey  the  laws  and  to  reverence  their  rulers,  and  to  prize 
their  institutions  of  government  ?  Although  he  may  have  been  mistaken  in  the 
aptness  of  the  occasion  for  such  didactic  instruction,  still  good  teaching  is  never 
thrown  away.  He  shows,  however,  by  his  language,  as  he  had  shown  at  Cleve- 
land, that  he  meant  to  adapt  himself  to  the  occasion.  He  has  liardly  opened 
his  mouthy  as  we  shall  show  you,  when  some  one  in  the  crowd  cries,  "  How 
about  our  British  subjects } " 
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The  Chief  Executive,  supported  by  his  Secretary  of  State,  so  that  all  the 
foreign  relations  and  diplomatic  service  were  fully  represented,  with  a  dignity 
that  not  even  his  counsel  can  appreciate,  and  with  an  amenity  which  must 
have  delighted  Downing  street,  answers  :  "  We  will  attend  to  John  Bull  after 
awhile,  so  far  as  that  is  concerned."  The  mob,  ungrateful,  receive  this  bit  of 
''expression  of  opinion  upon  the  justice,  worthiness,  objects,  purposes,  and  public 
and  political  motives  and  tendencies"  of  our  relations  with  the  kingdom  of  Great 
Britain,  as  they  fell  from  thef  honored  lips  of  the  President  of  the  United  States 
with  laughter^  and  the  more  unthinking  with  cheer». 

Having  thus  disposed  of  our  diplomatic  relations  with  the  first  naval  and  com- 
mercial nation  on  earth,  the  President  next  proceeds  to  "  express  his  opinion  in 
manner  aforesaid  and  for  the  purposes  aforesaid"  to  this  noisy  mob  on  the  subject  of 
the  riots  upon  which  his  answer  says,  *'  it  is  the  constitutional  duty  of  the  Presi- 
dent toi express  opinions  for  the  purposes  aforesaid."  A  voice  calls  out  "New 
Orleans  !  go  on ! "  After  a  graceful  exordium  the  President  expresses  his  high 
opinion  that  a  massacre,  wherein  hi^  pardoned  and  unpardoned  rebel  associates  and 
friends  deliberately  shot  down  and  murdered  unarmed  Union  men  without  provoca- 
tion, even  Horton,  the  minister  of  the  living  God,  as  his  hands  were  raised  to 
the  Prince  of  Peace,  praying  in  the  language  of  the  great  martyr,  "  Father 
forgive  them  for  they  Know  ];iot  what  they  do,"  was  the  result  of  the  laws 
passed  by  the  legislative  department  of  your  government  in  the  words  following, 
that  is  to  say  : 

"  If  you  will  take  up  the  riot  at  New  Orleans  and  trace  it  back  to  its  source,  or  to  its 
immediate  cause,;  you  will  find  out  who  was  responsible  for  the  blood  that  was  shed  there.' 
**  If  you  take  up  the  riot  at  New  Orleans  and  trace  it  back  to  the  radical  Congress" — 

This,  as  we  might  expect,  was  received  by  the  mob,  composed,  doubtless,  in 
large  part  of  unrepentant  rebels,  with  great  cheering  and  cries  of  "  bully."  It 
was  '*  bully,"  if  that  means  encouraging  for  them  to  learii  on  the  authority  of 
the  President  of  the  United  States  that  they  might  shoot  down  Union  men  and 
patriots,  and  lay  the  sin  of  murder  upon  the  Congress  of  the  United  States ; 
and  this  was  another  bit  of  *<  opinion  "  which  the  counsel  say  it  was  the  high 
duty  of  the  President  to  express  upon  the  justice,  the  worthiness,  objects,  "pur- 
poses and  public  and  political  motives,  and  tendencies  of  the  legislation  of  your 
Congress." 

Aft«r  some  further  debate  with  the  mob  some  one,  it  seems,  had  called  /)ut 
"  traitor !  "  The  President  of  the  United  States,  on  this  fitting,  constitutional 
occasion,  immediately  took  this  as  personal,  and  replies  to  it,  "  Now,  my  country- 
men, it  is  very  easy  to  indulge  in  epithets,  it  is  very  easy  to  call  a  man  Judas, 
and  cry  out  traitor,  bat  when  he  is  called  upon  to  give  arguments  and  facts  he 
is  very  often  found  wanting." 

What  were  the  "  facta  that  were  found  wanting,"  which  in  the  mind  of  the 
President  prevented  him  from  being  a  Judas  Iscariot?  He  shall  state  the 
"  wanting  facts  in  his  own  language  on  this  occasion  when  be  is  exercising  his 
high  constitutional  prerogative." 

m 

\* Judas  Iscariot!    Judas!    There  was  a  Judas  once,  one  of  the  twelve  apostles.    Oh! 

?e8^  the  twelve  apostles  had  a  Christ.  [A  voice,  *and  a  Moses,  too;*  great  laughter.] 
*he  twelve  apostles  had  a  Christ,  and  he  never  could  have  had  a  Jndas  unless  he  had  had 
the  twelve  apostles.  If  I  have  played  the  Judas,  who  has  been  my  Christ  that  I  hare 
played  the  Judas  with?  Was  it  Thad.  Stevens?  Was  iU  Wendell  Phillips?  Was  it 
Charles  Sumner  ?"    • 

If  it  were  not  that  the  blasphemy  shocks  us  we  should  gather  from  all  this 
that  it  dwelt  in  the  mind  of  the  President  of  the  United  States  that  the  only 
reason  why  he  was  not  a  Judas  was  that  he  had  not  been  able  to  find  a  Christ 
toward  whoYn  to  play  the  Judas. 

It  will  appear  tiiat  this  bit  of  ^opinion,"  given  in  pursuance  of  his  consti- 
tutional obligationi  was  received  with  cheers  and  hisses.    Whether  the  cheeni 
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w«tre  that  certain  patriotic  persong  named  by  him  might  .be  hanged,  or  the  hiss- 
ing waB  becanse  of  the  inability  of  the  Pi^e^identto  play  the  part  of  Judas,  for 
the  reason  before  stated,  1  am  sorry  to  say  the  evidence  will  not  inform  us. 

His  answer  makes  the  President  say  that  it  is  his  "  duty  to  express  opinions 
concerning  the  public  characters,  and  the  conduct,  views,  purposes,  object8» 
motives,  and  tendencies  of  all  men  engaged  in  the  public  service." 

Now,  as  **the  character,  motives,  tendencies,  purposes,  objects,  and  views  "  of 
Judas  alone  had  ** opinions  expressed"  about  them  on  this  "fit  occasion,'* 
(although  he  seemed  to  desire  to  have  some  others,  whose  names  he  mentioned^ 
hanged,)  I  shall  leave  his  counsel  to  inform  you  what  were  the  "  pnblic  services  " 
of  Judas  Iscariot,  to  say  nothing  of  Moses,  which  it  was  the  constitutional  duty 
and  right  of  the  President  of  the  United  States  to  discuss  on  this  particularly 
"  fit  occasion." 

But  I  will  not  pursue  this  revolting  exhibition  any  further. 

I  will  only  show  you  at  Cleveland  the  crowd  and  the  President  of  the  United 
States,  in  the  darkness  of  night,  bandying  epithets  with  each  other,  crying, 
"  Mind  your  dignity,  Andy ;"  "  Don't  get  mad,  Andy ;"  "  Bully  for  you, 
Andy."  I  hardly  dare  shock,  as  I  must,  every  sense  of  propriety  by  calling 
your  attention  to  the  President's  allusion  to  the  death  of  the  sainted  martyr. 
Lincoln,  as  the  means  by  which  he  attained  his  office,  and  if  it  can  be  justified 
in  any  man,  public  or  private,  I  am  entirely  mistaken  in  the  commonest  propri- 
eties of  life.     The  President  shall  tell  his  own  stoiy : 

**  There  was,  two  jears  ago,  a  ticket  before  jou  for  the  presidency.  I  was  placed  upon 
that  ticket  with  a  distinguished  citizen  now  no  more.  [Voices,  *  Its  a  pity  r  'Too  bad;' 
*  Unfoitonate.*]  Yes,  I  know  there  are  some  who  saj  *  nufortunate.*  Yes,  unfortunate 
for  some  that  God  rules  oo  hig:h  and  deals  injustice.  [Cheers]  Yes,  unfortunate.  The 
ways  of  Providence  are  mysterious  and  incomprehensible,  controlling  all  who  exclaim 
'unfortunate.'" 

Is  it  wonderful  at  all  that  such  a  speech,  which  seems  to  have  been  unpro- 
voked aud  coolly  uttered,  should  have  elicited  the  single  response  from  the 
crowd,  "  Bully  for  you?" 

I  go  no  further.  I  might  follow  this  ad  nauseam,  I  grant  the  Presi- 
dent of  the  United  States  further  upon  this  disgraceful  scene  the  mercy 
of  my  silence.  Tell  me  now,  who  can  read  the  accounts  of  this  exhibition,  and 
reflect  that  the  result  of  our  institutions  of  government  has  been  to  place 
sucli  a  man,  so  lost  to  decency  and  propriety  of  conduct,  so  unfit,  in  the  high 
office  of  ruler  of  this  nation,  without  blushing  and  hanging  his  head  in  shame  as 
the  finger  of  scorn  and  contempt  for  republican  democracy  is  pointed  at  him  by 
some  advocate  of  monarchy  in  the  old  world.  What  answer  have  you  when  an 
intelligent  foreigner  says,  Look !  see !  this  is  the  culmination  of  the  ballot  unre- 
strained in  the  hands  of  a  free  people,  in  a  country  where  any  man  may  aspire 
to  the  office  of  President.  Is  not  our  government  of  a  hereditary  king  or  empe- 
ror a  better  one,  where  at  least  our  sovereign  is  born  a  gentleman,  than  to  have 
such  a  thing  as  this  for  a  ruler  ? 

Yes,  we  have  an  answer.  We  can  say  this  man  was  not  the  choice  of  the 
people  for  the  President  of  the  United  States.  He  was  thrown  to  the  surface 
by  the  whirlpool  of  civil  war,  and  carelessly,  we  grant,  elected  to  the  second 
place  in  the  government,  without  thought  that  he  might  ever  fill  the  first. 

By  murder  most  foul  he  succeeded  to  the  Presidency,  and  is  the  elect  of  an 
assassin  to  that  high  office,  and  not  of  the  people.  ''It  was  a  grievous  fault, 
aud  grievously  have  we  answered  it;"  but  let  me  tell  you,  oh,  advocate 
of  monarchy  1  that  our  frame  of  government  gives  us  a  remedy  for  such  a  mis- 
fortune, which  yours,  with  its  divine  right  of  kings,  does  not.  We  can  remove 
him — as  we  are  about  to  do— from  the  office  he  has  disgraced  by  the  sure,  safe» 
and  constitutional  method  of  impeachment ;  while  your  king,  if  he  becomes  a 
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buffoon,  or  a  jester,  or  a  tyrant,  can  only  be  displaced  tbroagb  revolution,  blood- 
'  aked,  and  civil  war.  * 

This — this,  oh,  monarchist ! — is  the  crowning  glory  of  our  institutions,  because 
of  which,  if  for  no  other  reason,  our  form  of  government  claimB  precedence  over 
all  other  governments  of  the  earth. 

Article  11  charges  that  the  President,  having  denied  in  a  public  speech 
on  the  18th  of  August,  1866,  at  Washington,  that  the  39th  Congress  was  author- 
ised to  exercise  legislative  power,  and  denying  that  the  legislation  of  said  Gon- 
g^rees  was  valid  or  obligatory  upon  him,  or  that  it  had  power  to  propose  certain 
amendments  to  the  Constitution,  did  attempt  to  prevent  the  execution  of  the 
act  entitled  <*  An  act  regulating  the  tenure  of  certain  civil  offices,"  by  unlawfully 
attempting  to  devise  means  by  which  to  prevent  Mr.  Stanton  from  resuming  the 
functions  of  the  office  of  Secretary  of  the  Department  of  War,  notwithstanding 
the  refusal  of  the  Senate  to  concur  in  his  suspenMon,  and  that  he  also  contrived 
means  to  prevent  the  execution  of  an  act  of  March  2,  1867,  which  provides 
that  all  military  orders  shall  be  issued  through  the  General  of  the  army  of  the 
United  States,  and  also  another  act  of  the  same  2d  of  March,  commonly  known 
aa  the  reconstruction  act. 

To  sustain  this  charge,  proof  will  be  given  of  his  denial  of  the  authority  of  Con- 
gress as  charged ;  also  his  letter  to  the  General  of  the  army,  in  which  he  admits 
that  he  endeavored  to  prevail  on  him  by  promises  of  pardon  and  indemnity  to  disobey 
the  requirements  of  the  tenure-of-office  act,  and  to  hold  the  office  of  Secretary  of 
War  against  Mr.  Stanton  after  he  had  been  reinstated  by  the  Senate;  that  he 
chided  the  General  for  not  acceding  to  his  request,  and  declared  that  had  he 
known  that  he  (Grant)  would  not  have  acceded  to  his  wishes  he  would  have 
taken  other  means  to  prevent  Mr.  Stanton  from  resuming  his  office ;  his  admis- 
sion in  his  answer  that  his  purpose  was  from  the  first  suspension  of  Mr.  Stanton, 
August  12,  1867,  to  oust  him  from  his  office  notwithstanding  the  decision  of  the 
Senate  under  the  act ;  his  order  to  General  Grant  to  refose  to  recognize  any 
order  of  Mr.  Stanton  purporting  to  come  from  himself  after  he  was  sa  reinstated, 
and  his  order  to  General  Thomas  as  an  officer  of  the  army  of  the  United  States 
to  take  possession  of  the  War  Office,  not  transmitted  as  it  should  have  been 
through  the  General  of  the  army,  and  the  declarations  of  General  Thomas  that, 
as  an  officer  of  the  army  of  the  United  States,  he  felt  bound  to  obey  the  orders 
of  the  Commander-in-chief. 

To  prove  further  the  purpose  and  intent  with  which  his  declarations  wore 
made,  and  his  denial  of  the  power  of  Congress  to  propose  atnendments  to  the  Con- 
stitution, and  as  one  of  the  means  employed  by  him  to  prevent  the  execution  of  the 
acts  of  Congress,  we  shall  show  he  has  opposed  and  hindered  the  pacification  of 
the  country  and  the  return  of  the  insurrectionary  States  to  the  Union,  and  has 
advised  the  legislature  of  the  State  of  Alabama  not  to  adopt  the  constitutional 
amendment  known  as  the  14th  article,  when  appealed  to  to  know  if  it  was  best 
for  the  legislature  so  to  do ;  and  this,  too,  after  that  amendment  had  been 
adopted  by  a  majority  of  the  loyal  State  legislatures,  and  after,  in  the  election 
of  1866,  it  had  been  sustainedjby  an  overwhelming  majority  of  the  loyal  people 
of  the  United  States.  I  do  not  propose  to  comment  further  on  this  article, 
because,  if  the  Senate  shall  have  decided  that  all  the  acts  charged  in  the  pre- 
ceding articles  are  justified  by  law,  then  so  large  a  part  of  the  intent  and  pur- 
poses with  which  the  respondent  is  charged  in  this  article  would  fail  of  proof, 
that  it  would  be  difficult  to  say  whether  he  might  not,  with  equal  impunity,  vio- 
late the  laws  known  as  the  reconstruction  acts,  which,  in  his  message,  he 
declares  *'  as  plainly  unconstitutional  as  any  that  can  be  imagined."  If  that 
be  80,  why  should  he  not  violate  them  ?  If,  therefore,  the  judgment  of  the 
Senate  shall  sustain  us  upon  the  other  articles,  we  shall  take  judgment  upon 
this  by  confession,  as  the  respondent  declares  in  the  same  message  that  he  does 
not  intend  to  execute  them. 


IMPEACHBCENT   OF  THE  PBEBIDEBTT.  121 

* 

To  the  bar  of  this  Sigh  Tribtinal,inye8tecl  with  all  its  great  power  and  duties,  the 
House  of  Representatives  has  brought  the  President  of  the  United  States  by 
the  most  solemn  form  of  accusation,  charging  him  with  high  crimes  and  misde- 
meanors in  office,  as  set  forth  in  the  several  articles  which  I  have  thus  feebly 
presented  to  your  attention.  Now,  it  seems  necessary  that  I  should  briefly 
touch  upon  and  bring  freshly  to  your  remembrance  the  history  of  some  of  the 
events  of  his  administration  of  affairs  in  his  high  office,  in  order  that  the  intents 
with  which  and  the  purposes  for  which  the  respondent  committed  the  acts  alleged 
against  him  may  be  fully  understood. 

Upon  the  first  reading  of  the  articles  of  impeachment,  the  question  might  have 
arisen  in  the  mind  of  some  Senator,  why  are  these  acts  of  the  President  only 
presented  by  the  House  when  history  informs  us  that  others  equally  ditngerous 
to  the  liberdee  of  the  people,  if  not  more  so,  and  others  of  equal  u:>urpation  of 
powers,  if  not  greater,  are  passed  by  in  silence  ? 

To  such  possible  inquiry  we  reply  :  That  the  acts  set  out  in  the  first  eight 
articles  are  but  the  culmination  of  a  series  of  wrongs,  malfeasances  and  u^urpn^ 
tions  committed  by  the  respondent,  and  therefore  need  to  be  examined  in  the 
light  of  his  precedent  and  concomitant  acts'  to  grasp  their  scope  and  design. 
The  last  three  articles  presented  show  the  perversity  and  malignity  with  which 
he  acted,  so  that  the  man  as  he  is  known  to  us  may  be  clearly  spread  upon 
record  to  be  seen  and  known  of  all  men  hereafter. 

What  has  been  the  respondent's  course  of  administration  ?  For  the  evidence 
we  rely  upon  common  fame  and  current  history  as  sufficient  proof.  By  the 
common  law,  common  fame,  *'  si  oriatur'  apud  honos  rt  graves,**  was  ground  of 
indictment  even ;  more  than  240  years  ago  it  was  determined  in  Parliament  **that 
common  fame  is  a  good  ground  for  the  proceeding  of  th's  house,  either  to 
inquire  of  here  or  to  transmit  the  complaint,  if  the  house  find  cause,  to  the 
King  or  Lords." 

Now,  is  it  not  well  known  to  all  good  and  grave  men  ("  hanos  et  graves  ") 
that  Andrew  Johnson  entered  the  office  of  President  of  the  IJnited  States  at  the 
close  of  the  armed  rebellion,  making  loud  denunciation,  frequently  and  every- 
where, that  traitors  ought  to  be  punished,  and  treason  should  be  made  odious  ; 
that  the  loyal  and  true  men  of  the  South  should  be  fostered  and  encouraged ; 
and,  if  there  were  but  few  of  them,  to  such  only  should  be  given  in  charge  the 
reconstruction  of  the  disorganized  States  1 

Do  not  all  men  know  that  soon  afterwards  he  changed  his  course,  and  only 
made  treason  odious,  so  far  as  he  was  concerned,  by  appointing  traitors  to  office 
and  by  an  indiscriminate  pardon  of  all  who  "came  in  unto  him?"  Who  does 
not  know  that  Andrew  Johnson  initiated,  of  his  own  will,  a  course  of  recon- 
struction of  the  rebel  States,  which  at  the  time  he  claimed  was  provisional  only, 
and  until  the  meeting  of  Congress  and  its  action  thereon  ?  Who  does  not  know 
that  when  Congress  met  and  undertook  to  legislate  upon  the  very  subject  of 
reconstruction,  of  which  he  had  advised  them  in  his  message,  which  they  alone 
had  the  constitutional  power  to  do,  Andrew  Johnson  last  aforesaid  again  changed- 
his  course,  and  declared  that  Congress  had  no  power  to  legislate  upon  that  sub- 
ject ;  that  the  two  houses  had  only  the  power  separately  to  judge  of  the  quali- 
fications of  the  members  who  might  be  sent  to  each  by  rebellious  constitu- 
encies, acting  under  State  organizations  which  Andrew  Johnson  had  called  into 
existence  by  his  late^a^  the  electors  of  which  were  voting  by  Ids  permission 
and  under  his  limitations  ?  Who  does  not  know  that  when  Congress,  assuming 
its  rightful  power  to  propose  amendments  to  the  Constitution,  had  passed  such 
an  amendment,  and  had  submitted  it  to  the  States  as  a  measure  of  pacification, 
Andrew  Johnson  advised  and  counselled  the  legislatures  of  the  States  lately  in 
rebellion,  as  well  as  others,  to  reject  the  amendment,  so  that  it  might  not  operate 
as  a  law,  and  thus  establish  equality  of  suffrage  in  all  the  States,  and  equality  of 
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right  in  the  members  of  the  electoral  college,  and  in  the  number  of  the  repre- 
BctitAtives  to  the  Congrrees  of  the  United  States? 

Lest  any  one  should  doubt  the  correctness  of  this  piece  of  history  or  the  truth 
of  this  common  fame,  we  shall  show  you  that  while  the  legislature  of  Alabama 
was  deliberating  upon  the  reconsideration  of  the  vote  whereby  it  had  rejected 
the  constitutional  amendment,  the  fact  being  brought  to  the  kuowledge  of 
•  Andrew  Johnson  and  his  advice  asked,  he,  by  a  telegraphic  message  under  his 
own  hand,  here  to  be  produced^  to  show  his  intent  and  purposes,  advised  the 
legislature  against  passing  the  amendment,  and  to  remain  firm  in  their  opposition 
to  Congress.  We  shall  show  like  advice  of  Andrew  Johnson  upon  the  same 
subject  to  the  legislature  of  South  Carolina,  and  this,  too,  in  the  winter  of  1867, 
after  the  action  of  Congress  in  proposing  the  constitutional  amendment  had 
been  sustained  in  the  previous  election  by  an  overwhelming  majority.  Thus 
we  charge  that  Andrew  Johnson,  President  of  the  United  States,  not  only 
endeavors  to  thwart  the  constitutional  action  of  Congress  and  bring  it  to 
naught,  but  also  to  hinder  and  oppose  the  execution  of  the  will  of  the  loyal 
people  "of  the  United  States  expressed  in  the  only  mode  by  which  it 
can  be  done,  through  the  ballot-box,  in  the  election  of  their  representatives. 
Who  docs  not  know  that  from  the  hour  he  began  these,  his  usurpations  of 
power,  he  everywhere  denounced  Congress,  the  legality  and  constitutionality  of 
its  action,  and  defied  its  legitimate  powers,  and,  for  that  purpose,  announced  his 
intentions  and  carried  out  his  purpose,  as  far  as  he  was  able,  of  removing  every 
tme  man  from  office  who  sustained  the  Congress  of  the  United  States  ?  And  it 
is  to  carry  out  this  plan  of.actiou  that  he  claims  the  unlimited  power  of  removal, 
for  the  illegal  exercise  of  which  he  stands  before  you  this  day.  Who  does  not 
know  that,  in  pursuance  of  the  same  plan,  he  used  his  veto  power  indiscrimi- 
nately to  prevent  the  passage  of  wholesome  laws,  enacted  foi  the  pacification  of 
the  country  ?  and,  when  laws  were  passed  by  the  constitutional  majority  over 
his  vetoes,  he  made  the  most  determined  opposition,  both  open  and  covert,  to 
them,  and,  for  the  purpose  of  making  that  opposition  effectual,  he  endeavored  to 
array  and  did  array  all  the  people  lately  in  rebellion  to  set  themselves  against 
Congress  and  against  the  true  and  loyal  men,  their  neighbors,  so  that  murders, 
assassinations,  and  massacres  were  rife  all  over  the  southern  States,  which  he 
encouraged  by  his  refusal  to  consent  that  a  single  murderer  be  punished,  though 
thousands  of  good  men  have  been  slain ;  and  further,  that  he  attempted  by  military 
Orders  to  prevent  the  execution  of  acts  of  Congr^s  by  the  military  command- 
ers who  were  charged  therewith.  These  aud  his  concurrent  acts  show  conclu- 
sively that  his  attempt  to  get  the  control  of  the  military  force  of  the  government, 
by  the  seizing  of  the  Department  of  War,  was  done  in  pursuance  of  his  general 
design,  if  it  were  possible,  to  overthrow  the  Congress  of  the  United  States ;  and 
he  now  claims  by  his  answer  the  right  to  control  at  his  own  will,  for  the  execu- 
tion of  this  very  design,  every  officer  of  the  army,  navy,  civil,  and  diplomatic 
service  of  the  United  States.  He  asks  you  here.  Senators,  by  your  solemn 
.adjudication  to  confirm  him  in  that  right,  to  invest  him  with  that  power,  to  be 
used  with  the  intents  and  for  the  purposes  which  he  has  already  shown. 

The  responsibility  is  with  you ;  the  safeguards  of  the  Constitution  against 
usurpation  are  in  your  hands ;  the  interests  and  hopes  of  free  institutions  wait 
upon  your  verdict.  The  House  of  Representatives  has  done  its  duty.  We 
have  presented  the  facts  in  the  constitutional  manner ;  we  have  brought  the 
criminal  to  your  bar,  and  demand  judgment  at  your  hands  for  his  so  great  crimes. 

Never  again,  if  Andrew  Johnson  go  quit  and  free  this  day,  can  the  people  of 
this  or  any  other  country  by  constitutional  checks  or  guards  stay  the  usurpa- 
tions of  executive  power. 

I  speak,  therefore,  not  the  language  of  exaggeration,  bat  the  words  of  truth 
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and  soberness,  that  the  fatnre  political  welfare  and  liberties  of  all  men  hang 
trembling  on  the  decision  of  the  hour. 

The  following  is  the  brief  referred  to  by  Mr/  Butler  in  the  course  of  his  argu- 
ment : 

A  brief  of  the  authorities  upon  the  law  of  impeachable  crimes  and  misdemeanorSf 
prepared  by  Hon  William  LatarencCt  M.  C„  of  Ohio;  revised  and  presented  bjf 
B,  jP.  Butler  t  of  Massachusetts,  one  of  the  managers,  as  apart  of  his  opening 
argument  on  the  impeachment  of  the  President, 

In  order  to  ascertain  the  impeachable  character  of  an  act  done  or  omitted, 
reference  must  be  had  to  the  Constitution,  expounded  as  it  is  bj  history,  by 
parliamentary  and  common  law. 

The  provisions  of  the  Constitution  which  relate  to  or  illustrate  the  law  of 
impeachment  are  these : 

"  The  House  of  Representatives  shall  choose- their  Speaker  and  other  officers, 
and  shall  have  the  sole  power  of  impeachment."     Art.  1,  §  8. 

"  The  Senate  shall  have  the  sole  power  to  try  all  impeachments.  When  sitting 
for  that  purpose,  they  shull  be  on  oath  or  affirmation.  When  the  President  of 
the  United  States  is  tried,  the  Chief  Justice  shall  preside;  and  no  person  shall 
be  convicted  without  the  concurrence  of  two-thirds  of  the  members  present. 

"  Judgment  in  cases  of  impeachment  shall  not  extend  further  than  to  removal 
from  office,  and  disqualification  to  hold  and  enjoy  any  office  of  honor,  trust,  or 
profit  under  the  United  States  ;  but  the  party  convicted  shall  nevertheless  be 
liable  and  subject  to  indictment,  trial,  judgment,  and  punishment,  according  to 
law."     Art.  1,  §  3. 

"  In  case  of  the  removal  of  the  President  from  office,  or  of  hts  death,  resign 
nation,  or  inability  to  discharge  the  powers  and  duties  of  the  said  office,  the  same 
shall  devolve  on  the  Vice-President,  and  the  Congress  may  by  law  provide  for 
the  case  of  removal,  death,  resignation,  or  inability,  both  of  the  President  and 
Vice-President,  declaring  what  officer  shall  then  act  as  President,  and  such 
officer  shall  act  accordingly,  until  the  disability  be  removed  or  a  President  shall 
be  elected."    Art.  2,  §  1. 

"  The  President  shall  be  commander-in-chief  of  the  army  and  navy  of  the 
United  States,  and  of  the  militia  of  the  several  States  when  called  into  the 
actual  service  of  the  United  States;  he  may  require  the  opinion,  in  writing,  of 
tlie  principal  officer  in  each  of  the  executive  departments,  upon  any  subject 
relating  to  the  duties  of  their  respective  offices ;  and  he  shall  have  power  to 
grant  reprieves  and  pardons  for  offences  against  the  United  States,  except  in 
cases  of  impeachment."  Art.  2,  §  2.* 

"  The  President,  Vice  President,  and  all  civil  officers  of  the  United  States, 
shall  be  removed  from  office  on  impeachment  for,  and  conviction  of,  treason, 
bribery,  or  other  high  crimes  and  misdemeanors."   Art.  2,  §  4. 

"The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury; 
and  such  trial  shall  be  held  in  the  State  where  the  said  crimes  shall  have  been 
committed;  but  when  not  committed  within  any  State,  the  trial  shall  be  at  such 
place  or  places  as  the  Congress  may  by  law  have  directed."   Art.  3,  §  2. 

The  convention  which  framed  the  Constitution  on  the  subject  of  impeachment 
'*  proceeded  in  the  same  manner  it  is  manifest  they  did  in  many  other  cases ; 
they  considered  the  object  of  their  legislation  as  a  known  thing,  having  a  pre- 
vious definite  existence.     Thus  existing,  their  work  was  solely  to  mould  it  into 

*  The  claniteg  of  the  Conntltiition  which  declare  that  a  party  impeached  shall  be  "liable  to  Indictment;"  that 
"the  trial  of  all  crimefi,  except  in  caseii  of  impeachment,  shall  be  by  Jury;"  that  the  President  shall  hava 
power  to  grant  "pardons  for  offences  against  the  United  States,  except  in  cases  of  Impeachment,"  are  all 
either  parts  of  or  modifications  of  the  Britisli  constitntion ;  they  recognize  statntoiy  and  common  law  crime! 
M  a  portion,  but  not  all,  of  the  impeachable  offences  here  m  they  were  and  are  In  England. 
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a  suitable  shape.     They  have  given  it  to  us,  not  as  a  thing  of  their  creation,  but 
merely  of  their  modification,'*  * 

In  England,  a  majority  of  the  lords  impeach,  though,  by  common  law,  twelve 
peers  must  be  present  and  concur,  f  Here,  the  concurrence  of  two-thirds  of  the 
members  [of  the  Senate]  present  is  requisite. 

In  England,  the  character  and  extent  of  the  punishment  is  in  the  discretion 
of  the  lords.  Here,  it  cannot  extend  further  than  to  removal  from  and  disqual- 
ification to  hold  office. 

In  England,  "all  the  King's  subjects  are  impeachable  in  Parliament."  J  Here, 
according  to  the  received  construction,  "  none  are  liable  to  impeachment  except 
officers  of  the  government."  § 

In  England,  the  lords  are  not  sworn  in  trying  an  impeachment,  but  give  their 
decision  upon  their  honor.  Here,  senators  act  under  the  solemn  sanction  of  an 
oath  or  affirmation.  In  England,  the  Grown  is  not  impeachable.  Here,  the 
President  is. 

In  England,  impeachment  may,  to  some  extent,  be  regarded  as  a  mode  of 
trial  designed,  inter  alia,  to  punish  crime,  though  ,not  entirely  so,  since  a  judg- 
ment oil  an  impeachment  is  no  answer  to  an  indictment  in  the  King's  bench.  || 
Here,  impeachment  is  only  designed  to  remove  unfit  persons  from  office ;  and 
the  party  convicted  is  subject  to  indictment,  trial,  and  punishment  in  the  proper 
courts. 

It  is  absurd  (o  say  that  impeachment  is  here  a  mode  of  procedure  for  f^e 
punishment  of  crime,^  when  the  Constitution  declares  its  object  to  be  removal 
from  and  disquaHJication  to  hold  office,  and  that  "  the  party  convicted  shall 
nevertheless  be  liable  and  subject  to  indictment,  trial,  judgment,  and  punish- 
ment, according  to  law,"  for  his  *' crimes,'* 

Subject  to  these  modifications,  and  adopting  the  recognized  rule,  that  the 

Oonstitution  should  be  construed  so  as  to  be  equal  to  every  occasion  which 

*   might  call  for  its  exercise,  and  adequate  to  accomplish  the  purposes  of  its 

framers,  impeachment  remains  here  as  it  was  recognized  in  England  at  and  prior 

to  the  adoption  of  the  Constitution. 

-  — — ^ t 

*  Bayard  on  BloanVs  Trial,  364 ;  and  be  added :  "  And  therefore  I  ihall  Intditt  that  it  remains  an  at  common 
law,  [parliamentary,  J  with  the  variance  only  of  the  positive  proviMious  of  the  Coutttltation."  ( Whartoo'n  State 
TriaU,  264  ;  Kawie  on  ConBt.,  200.) 

"The  Condtitution  *  *  refeni  to  *  *  impeachment  withon^.  defining  it  It asirames  the  exbtvnoe 
*  *  and  silently  puIntM  ns  to  English  precedents  for  knowledge  of  details,  We  are  reminded  of  the  Mtite- 
raent  *  *  that '  the  Constitution  is  an  instrament  of  enumeration,  and  nut  of  detinition.'"  (Prot  Dwlght, 
6  Am.  Law  Reg.,  N.  S.,  257.) 

t  5  Comyn's  Digest,  308.  Parliament  L. 

X  S  Wooddeson's  Lectures,  602. 

§  In  Chase's  Trial  Mr.  Rodney  "utterly  disclaimed  the  idea  that"  any  but  tifieen  were  liable  to  impeach- 
ment. 

•  Wharton  says  in  reference  to  Blount's  Trial:  *'In  a  legal  point  of  view  all  that  this  case  decides  is  that  a 
■enator  of  the  United  States  who  has  been  expelled  ft-om  his  seat  is  not,  after  such  expnlidon,  subject  to 
impeachment,  and  perhaps  f^om  this  the  broader  proposition  may  be  drawn  that  none  are  liable  to  impeach- 
ment  except  officers  of  the  government,  in  the  technical  sense,  excluding  Ibdreby  members  of  the  national 
legislature.  Afterwards,  firom  the  expulsion  of  Mr.  Smith,  a  senator  from  Ohio,  for  connection  with  Burr's 
conspiracy,  Instead  of  his  impeachment,  the  same  implication  arises."    (Wharton's  State  Trials,  317,  not4>.) 

In  this  case  Mr.  Bayard  maintained  " that  oi/ iwrsons  *  *  areli^le  to  Impeachment;*'  that  the  Constitution 
does  not  define  the  cases  or  describe  the  persons  designed  as  th«  objects  of  impeachment  "  We  are  designedly 
left  to  the  regulations  of  the  common  [parliamentary]  law."  This  view  is  confirmed  by  the  fact  that  Art. 
2,  ^  4,  imperativehf  requires  "  removal  from  office "  in  case  of  the  President.  Vice-President,  and  offlcerii, 
while  Art.  1,  &  3,  seems  to  admit  of  less  punishment  Uian  tbis,  and  which  must,  therefore,  apply  to  persons 
other  than  officers.— See  WicUIfle's  argument,  Peek's  Trial,  309.  The  constitution  of  New  York  of  1777  is 
•aid  to  have  been  the  model  from  which  the  Impeachment  clauses  of  the  Constitution  of  the  United  States 
were  copied. — 6  Am.  Law  Reg.,  N.  8.,  277.  That  of  New  York  limits  Impeachments  to  officers  in  terms ;  that 
Qt  the  United  States  does  not    There  may  be  agents  and  others  for  whom  impeachments  would  be  salutary. 

In  England,  military  and  naval  officers  are  impeachable.  If  a  military  or  naval  officer  here  should  con- 
spire with  the  President  to  overthrow  Congress  the  impeachment  of  both  would  be  a  necessary  protection, 
which  It  may  be  donbted  if  the  Constitution  intended  to  surrender.  In  such  case  a  court-martial  could  not, 
■g^Ust  the  President's  wUl,  remove  from  ofilce;  impeachment  alone  would  be  effactuaL  (Wharton's  State 
Trials,  290.) 

U  FiukarrU'i  Case,  6  Am.  Law  Reg.,  K.  8.,  962. 

IT  "Impeachment  is  a  proceeding  purely  of  a  political  nature.  It  Is  not  so  much  designed  to  punish  the 
offen<ler  as  to  necure  the  state.  It  touches  neither  his  person  nor  his  property,  but  rimply  divests  him  of  his 
poUtical  capacity."    (Bayard's  Speech  oa  Blount's  Trial ;  Wharton's  Sute  Triiils,  teSL) 
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These  limitations  were  imposed  in  view  of  the  abuses  of  the  power  of 
impeachment  in  English  history.* 

I'hese  abuses  were  not  guarded  against  in  our  Constitution  by  limiting^ 
defining^  or  reducing  impeachable  crimes,  since  the  same  necessity  existed  here 
as  in  England  for  the  remedy  of  impeachment,  but  by  other  safeguards  thrown 
around  it  in  that  instrument.  .  It  will  be  observed  that  the  *'«o/r  poirer  of  impeach- 
mcnt**  is  conferred  on  the  House,  and  the  sole  power  of  (rial  on  the  Senate  by 
Art.  1,  §§  2  and  3.  lliese  are  the  only  jurisdictional  clanses,  and  they  do  not 
limit  impe€u;hment  to  crimes  or  misdemeanors.  Nor  is  it  elsewhere  so  limited. 
Sec.  4  of  Art.  2  only  makes  it  imperative  when  "  the  President,  Vice-Presidenti 
and  all  civil  officers  "  are  convicted  *'  of  treason,  bribery,  or  other  high  t  crimee 
and  misdemeanors,"  that  they  shall  be  removed  from  office."  | 

But  so  far  as  the  questions  now  before  the  country  are  concerned,  it  is  not 
material  whether  the  words  "treason,  bribery,  or  other  high  crimes  and  misde- 
meanors "  confer,  or  limit,  jurisdiction,  or  only  prescribe  an  imperative  punishr 
ment  as  to  officers  or  a  class  of  oases,  since  every  act  which  by  parliamentary 
usage  is  impeachable  is  defined  a  "high  crime  or  misdemeanor;"  and  these  are 
the  words  of  the  British  constitution  which  describe  impeachable  conduct  § 
There  may  be  cases  appropriate  for  the  exercise  of  the  power  of  impeachment 
where  no  crime  or  misciemeanor  has  been  committed. 

As  these  words  are  copied  by  our  Constitution  from  the  British  constitutional 
and  parliamentary  law,  they  are,  so  far  as  applicable  to  our  institutions  and 
condition,  to  be  interpreted,  not  by  English  municipal  law,  but  by  the  lex  par* 
liamentaria.  \\ 

When,  therefore,  Blackstone  ^  says  that  "an  impeachment  before  the  lords  by 

*  "  The  earlient  recorded  initance  of  impeachment  by  the  Commoni  at  the  bar  of  the  House  of  Lord*  wat  bi 
the  rpign  of  Edward  III,  (L376.)  Before  that  time  the  lordit  appear  to  have  tried  both  peers  and  eommonen 
for  great  pablic  offences,  bat  not  upon  complaints  addressed  to  them  by  the  Commons.  Dnring  the  next  four 
reignit  ca««s  of  regtilar  impeachment  were  frequent ;  bat  no  instaocm  occurred  m  the  reigns  of  Edward  IV, 
Henry  VII,  Henry  VIU,  Edwoid  VI.  Qaeen  Moij,  and  Queen  Elizabeth. 

"  The  iiiAtitutionhad  fallen  into  di«UMe."  (says  Mr.  Hallam,  1  Const.  Hist.  357,)  "partly  rh>m  the  loss  of  that 
eonrroi  which  the  Commons  hod  obtained  under  Richard  II  and  the  Lancastrian  kings,  and  partly  trom  the 
prufereuce  the  Tudor  princes  hod  given  to  bills  of  attainder  or  of  pains  and  penalties,  when  they  wished  to 
turn  the  arm  of  Parliament  agaiuMt  an  obnoxious  subject." 

' '  Prosecutions  also  in  the  Star  Chamber,  during  that  time,  were  perpetually  rcHorted  to  by  the  Crown  for 
the  puniKhment  of  State  offenders.  In  the  reign  of  James  I  the  practice  of  impeachment  was  revivi?d,  and 
was  used  with  great  energy  by  the  Commons,  both  as  an  Instrument  of  popular  power  and  fur  the  fuKheranen 
of  pablic  justice. 

"  Between  the  year  1690,  when  Sir  Giles  Mompesson  and  Lord  Bacon  were  impeached,  and  the  revolution  In 
168d,  there  were  about  40  cases  of  Impeachment.  In  the  reigns  of  William  III.  Queeu  Anue,  and  George  I, 
there  were  15;  and  in  the  reign  of  George  II  none  but  that  of  Lord  Lovat,  iu  17-16.  for  high  treason.  Th« 
iHKt  memorable  cases  are  those  of  Warren  Hastings  in  1788.  and  Lord  Melville  in  18(15."  (May  on  Parliament^ 
4!^-50;  lugersoU's  speech  on  Blount's  trial,  Wharton's  State  Trials,  285;  4  Hatsell,  passim.) 

f  The  word  '  high*'  applies  as  well  to '  *  misdemeanors"  as  to  "  crimes."    2  Chase's  Trial.  383. 

:  On  Chjise's  Trial  Mr.  Rodney  so  argued;  and  so  Wickliffe  ou  Peck's  Trial.  309.  In  Blount's  trial  ICr. 
Ingersoll  iuMiitted  that  Art.  2.  sec.  4,  designates  "the  extent  of  the  power  of  Impeachment  both  us  to  tbt 
offences  and  tho  persons  liable.'*    (Wharton's  State  Trials,  889;  see  p.  99  per  Harper.) 

^  4  Hats(-ll's  PrecedenU,  73-76. 

By  the  constitution  of  the  State  of  Mossoohasetts  the  senate  Is  "  to  hear  and  determine  all  ImpeachmoBti 
made  by  the  house  of  representatives  a^nst  any  officer  or  officers  of  the  commonwealth  for  misconduct  oad 
maladministration  in  office." 

On  the  tri^l  of  Judge  Presoott  In  1821^  Mr.  Blake  in  defence,  refierring  to  the  words  mUtonduet  and  fMUmd- 
ministrmtion,  said:  "  What  then  are  the  legal  Import  and  signification  of  these  terms?  We  answer  preclsoly 
the  same  as  of  erime$  and  wusdeimeanort ;  Utai  they  are  In  every  respect  equivalent  to  the  more  familiar  termi 
that  are  employed  by  the  constitution  of  Great  Britain  In  its  description  of  impeachable  offences,  subfect  only 
to  the  wholesome  limitation  which  iu  this  commonwealth  confines  this  extraordinary  method  of  trial  to  the 
official  misdemeanors  of  public  functionaries."    (Prescott's  Trial,  117. 118.) 

N  Pennock  v.  DUUo^ite,  9  Peters,  2-18.  When  Ibreign  statutes  are  "  adopted  hito  our  legislation  the  known 
and  settled  constmctton  of  those  statutes  by  courts  of  law  has  been  considered  as  silently  incorporated  Into  the 
acts :"  United  Staua  v.  .foNSs,  3  Wash.  C.  C.  R..  209 ;  £xparu  Hatl,  1  Pick.,  261 ;  Sedgwick  on  Stat.  p.  263, 496; 
8uiry  ou  Const.,  §  797 ;  luWle  on  Const.  200.  This  author  savs  m  reference  to  Impeachments,  "  We  must  have 
recourse  to  the  common  law  of  England  for  the  definition  of  them;'*  that  Is,  to  the  common  parliamentary  law. 
3  Wbcat4)n,  610;  1  Wood,  and  Minot,  448. 

The  Constitution  contains  Inherent  evidence  of  this.  By  It  "treason,  briberv,  and  other  high  crimes  and 
mii^iemeanors "  ore  imprachable  "  Treason  "  Is  defined  In  the  Constitution ;  '^bribery  "  Is  not ;  and  It  thera- 
fore  means  what  the  common  law  has  defined  it.  As  the  Constitution  thus  itself  resorts  to  the  common  and 
parliamentarv  law  for  the  definition  of  its  terms,  the  words  "  high  crimes  and  misdemeanors  "  are  to  be  Inter* 
pretated  by  the  same  coder.  They  are  as  completely  Included  as  though  every  crime  had  been  spedficaHr 
named.  Whatever  by  the  common  law  was  treason  and  which  Is  not  covered  by  the  definition  In  the  Conitt- 
tution  which  defined  it  for  the  ordinary  courts,  is  still  Impeachable  crime  so  for  as  applicable  to  our  InstitutkNM. 

T\  4  Bhickstone's  Com.  260,  read  hi  Oxford  1759. '  He  savs,  ahro,  "It  mav  happen  that  a  subject  intrusted  with  , 
the  administrotion  of  public  affairs  may  Infringe  the  rights  of  the  people  and  be  gaUty  of  such  crimes  as  the 
ordinary  magistrate  ehher  dares  not  «r  etmnot punish, "  that  ls,^annot  punish  becaate  not  falUng  wltidn.hli 
.risdlction. 
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the  commons  of  Great  Britain  in  Parliament  is  a  prosecution  of  the  already- 
known  and  e8tabli:4bed  law,  and  has  been  frequently  put  in  practice/'  he  must 
be  understood,  to  refer  to  the  *'  esttiblished  "  parliamentary ^  not  common  munici- 
pal law,  as  administered  in  the  ordinary  courts,  for  it  was  the  former  that  had 
been  frequently  put  in  practice. 

Whatever  "  crimes  and  misdemeanors  "  were  the  subjects  of  impeachment  in 
England  prior  to  the  adoption  of  our  Constitution,  and  as  understood  by  its 
framers,  are  therefore  subjects  of  impeachment  before  the  Senate  of  the  United 
States,  subjt^ct  only  to  the  limitations  of  the  Constitution. 

The  framers  of  our  Constitution,  looking  to  the  impeachment  trials  of  England, 
and  to  the  writers  on  parliamentary  and  common  law,  and  to  the  constitutions 
and  usages  of  our  own  States,  saw  that  no  act  of  Parliament  or  of  any  State 
legislature  ever  undertook  to  define  an  impeachable  crime.  They  saw  that  the 
whole  system  of  crimes,  as  defined  in  acts  of  Parliament  and  as  recognized  at 
common  law,  was  prescribed  for  and  adapted  to  the  ordinary  courts.  (2  Hale, 
PI.  Crown.,  ch.  20,  p.  150;  6  Howell  St.  Trials,  313,  note.) 

They  saw  that  the  hi^h  court  of  impeachment  took  jurisdiction  of  cases  where 
no  indictable  crime  had  been  committed,  in  many  instances,  and  there  were  then, 
as  there  yet  are,  '*two  parallel  modes  of  reaching"  some,  but  not  all,  offenders: 
one  by  impeachment,  the  other  by  indictment. 

In  such  cases,  a  party  first  indicted  "may  be  impeached  afterwards,  and  the 
latter  trial  may  proceed  notwithstanding  the  indictment."*  On  the  other  hand, 
the  King's  Bench  held  in  Fitzharris^s  case  that  an  impeachment  was  no  answer 
to  an  indictment  in  that  court.f 

The  two  systems  are  in  no  way  connected,  though  each  may  adopt  principles 
applicable  to  the  other,  and  each  may  shine  by  the  other's  borrowed  light. 

With  these  landmarks  to  guide  them,  our  fathers  adopted  a  Constitut  on  under 
which  official  malfeasance  and  nonfeasance,  and,  in  some  cases,  misfoaeance,  may 
be  the  subject  of  impeachment,  although  not  made  criminal  by  act  o  f  Congress, 
or  so  recognized  by  the  common  law  of  England  or  of  any  State  of  the  Union. 
They  adopted  impeachment  as  a  means  of  removing  men  from  office  whose  mis- 
copduct  imperils  the  public  safety  and  renders  them  unfit  to  occupy  official  posi- 
tion. 

All  this  is  supported  by  the  elementary  writers,  both  English  and  American, 
on  parliamentary  and  common  law ;  by  the  English  and  American  usage  in 
cases  of  impeachment;  by  the  opinions  of  the  framers  of  the  Constitution;  by 
contemporaneous  construction,  all  uncontradicted  by  any  author,  authority,  case, 
or  jurist,  for  more  than  three-quarters  of  a  century  after  the  adoption  of  the 
Constitution. 

The  authorities  are  abundant  to  show  that  the  phrase  ''  high  crimes  and  mis- 
demeanors," as  used  in  the  British  and  our  Constitution,  are  not  limited  to  crimes 
defined  by  statute  or  as  recognized  at  common  law  | 

Christian,  who  may  be  suppmed  to  l^ive  understood  the  British  constitution 
when  he  wrote,  says :  "  When  the  words  high  crimes  and  misdemeanors  are  used 
in  prosecutions  by  impeachment,  the  words  high  crimes  have  no  definite  signifi- 
cation, but  are  used  merely  to  give  greater  solemnity  to  the  charge.§ 

Wooddeson,||  whose  lectures  were  readat  Oxford  in  1777,  declared  that  impeach- 
ments extended  to  cases  of  which  the  ordinary  courts  had  no  jurisdiction.  He 
says :  **  Magistrates  and  officers  *  *  *  inay  abuse  their  delegated  powers 
to  the  extensive  detriment  of  the  community,  and  at  the  same  time  in  a  manner 
not  properly  cognizable  before  the  ordinary  tribunals,**  And  he  proceeds  to 
say  the  remedy  is  by  impeachment. 

*  StaffortPa  Tried,  7  Howard's  State  TrialR,  1207.  \  6  Am.  Law.  Beg.,  N.  S.,  262. 

t  If  an  act  to  be  impeachable  matt  be  Indictable,  then  it  might  be  urged  that  every  aet  which  ia  indictable 
muBt  be  impeachable.  But  this  has  never  been  pretended.  As  the  Senate  mast,  therefore,  decide  what  acta 
■re  impeacbable,  it  cannot  be  governed  by  their  indictable  chamcter. 

(  Note  to  4  Blackttone,  &  B  8  WooddMoa't  Laetvet,  506. 
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English  history  presents  many  examples  of  this  kind.* 

*  See  Com3m'M  DigeMt,  tit.  Parliament.  "In  1388  there  are  several  prooeedlngit  before  the  lordit  againvt  the 
Archbishop  of  York  and  other  great  officers  and  agaln.it  several  of  tne  Judges,  for  having  given  eztn^udleial 
opinionii  and  misinterpreting  the  lavr :"  4  Hatsel,  76 ;  and  in  a  note  it  is  said  the  lords  determined  that  suoli 
caseii  "cannot  be  tried  eUewkere  than  in  Parliament,  nor  by  any  other  law  than  the  law  and  course  of  Parla* 
ment"    *    * 

It  is  elsewhere  said,  "such  kind  of  misdeeds  as  peculiariy  Injure  the  cemmonwealth  by  the  abune  of  high 
offices  of  trust  ore  the  most  proper  *  *  grounds  for  this  kind  of  prosecutions.  Thus  *  *  if  the  Judges 
mislead  their  sovereign  by  unconstitutional  opinions,  if  any  other  magistrate  attempt  to  subvert  the  fund** 
mental  laws  or  introduce  arbitrarv  power.  *  *  So  when  a  lord  chancellor  has  been  thought  to  put  ttie  seal 
to  an  ignominious  treaty;  a  lord  admiral  to  neglect  the  safeguard  of  the  sea;  an  ambassador  to  betray  his 
truKt;  a  privy  counsellor  to  propound  or  support  pernicious  and  dishonorable  measures,  Sec.,  Ac"  (2  Woodde* 
ion's  Lectures,  602;  1  Blackstoue,  257.) 

In  the  Virginia  convention.  Madison  said  "if  the  President  got  up  a  treaty  by  surprise  be  would  bo  impeached." 
(3  EUioU's  Debates.  660,  516.  514.  496.) 

In  Ohio,  before  it  was  settled  that  the  courts  had  power  to  declare  legislative  acts  unconstitutional,  one  Jndga 
of  the  supreme  court  and  one  prenident  judge  of  the  common  pleas  were  tried  on  impeachments  for  the  exertUsa 
of  this  power,  and  each  escaped  conviction  by  only  one  vote.  (20  Ohio  Rep.,  Appendix,  p.  3.) 

"  The  Duke  of  Suffolk  was  impeached  for  neglect  of  duty  as  an  ambassador ;  the  Earl  of  Bristol  that  he  gave 
eonnsel  against  a  war  with  Spain,  whose  king  had  affronted  the  English  nation ;  the  Duke  of  Buckingham  that 
be,  being  admiral,  negltrcted  the  safegunrd  of  the  sea;  Michael  de  la  Pole  that  he,  being  chancellor,  acti>d  con- 
trary  to  his  duty;  the  Duke  of  Buckingham  for  having  a  plurality  of  office;  and  he  whom  the  poet  calls  the 
'greatest,  wiMest,  meaneitt  of  mankind.' for  bribery  in  his  office  of  lord  chancellor;  the  Lord  IfMnch  for  unlawful 
methods  of  enlarging  the  forest,  in  his  office  of  assistant  to  the  Justices  on  Eyre;  the  Earl  of  Oxford  fur  selling 
goods  to  his  own  use  captured  by  him  ai  admiral  without  accounting  for  a  tenth  to  others.'*  (Ingwrsoll's  Speech 
on  Blount's  Trial,  Wharton's  State  Trials,  291.) 

Dr.  Sacheverel  was  impeached  for  preaching  an  improper  sermon.  (Harper's  Speech,  Blount's  TriaL 
Wharton,  301.) 

"  Andrew  Home,  in  bis  Mirronr  of  Justice,  mentions  many  Judges  punished  by  King  AlAred  before  the  conquest 
fbr  corrupt  Judgments.  *  *  Our  stories  mention  many  pnnbhed  in  the  time  of  Edward  I;  our  Parliamont 
rolls  of  Edward  Ill's  time;  of  Richard  IPs  time  for  the  jtemieioue  reeoUtiona  given  at  Nottin^am  Caatla, 
affbrd  examples  of  this  kind.  In  later  times,  the  Parliament  Journals  of  18  and  21  Jac.,  the  Judgment  of  tba 
ship-money  in  the  time  of  Charles  I  questioned,  and  the  particular  Judges  impeached."  (Vaugb.,  139;  cited  in 
Appendix  to  Addison's  (Pa.)  Trial.) 

Cases  decided  in  England  ainee  the  adoption  of  our  Contititution  cannot  limit  the  powers  It  confers.  Bat 
no  case  can  be  found  in  England  which  limits  impeachment  to  crimes  indictable  by  common  law  or  act  of 
Parliament.  The  power  of  impeachment  for  offences  against  the  State  has  been  distinctly  and  continuously 
maintained. 

The  case  of  the  Earl  of  Clarendon  sustains  this  position.  On  the  10th  July,  1663,  the  Earl  of  Bristol,  wltii- 
ont  any  action  of  the  Commons,  presented  to  the  House  of  Lords  "articles  of  high  treason  and  other  misde- 
moanors"  against  the  Lord  Chancellor.    Oue  was — 

"  That  being  in  places  of  high  trust,  Sec,  he  hath  tndtoronsly  and  maliciously  endeavored  to  alienate  the 
hearts  of  his  Majesty's  subjectit  fh>m  him  by  words  of  his  own."  *  *  •  *  "  that  hb  Mi^esty 
was  inclined  to  popery,  and  bad  a  design  to  alter  the  religion  established  in  this  kingdom." 

'The  statute  13tb,  Charles  II,  chapter  1,  provides  that  if  any  person  shall  malicioujy  affirm  the  King  to  be  a 
heretic,  a  papist,  or  that  he  endeavors  to  introduce  popery,  every  person  shall  be  disabled  to  hold  office,  iic 

The  Lords  ordered  the  Chief  Jtistice  and  judges  to— 

"Consider  whether  the  said  charge  hath  been  brought  in  regularly  and  legally,  and  whether  it  may  be  pro- 
ceeded in.  and  how,  whether  there  be  any  treason  in  it  or  no.*' 

The  judges  reported  that  they  did  not  consider  the  question  whether  the  impeachment  could  be  proceeded 
in  or  not  if  it  came  from  the  Commons,  but  as  the  statute  of  1  Henry  IV.  chapter  fourteen,  provides  that  "all 
appeab  of  things  within  the  realm  shall  be  tried  and  determined  by  the  laws  in  the  court."  articles  uf  impeach- 
ment could  not  be  preferred  '* by  the  said  earl  or  any  private  person,"  that  appeals  meant  "accusation  by 
idngle  penons."    The  judges  then  say : 

"  That  there  was  no  treason  in  the  charge,  though  the  matters  in  it  are  alleged  to  be  traitorotulv  done.  Tha 
great  charge"  *  *  *  *  "was  that  he  did  traitorously  and  maliciously  to  bring  the  King  into  contempt, 
and  with  an  Intent  to  alien  the  people's  affections  from  him  say,"  Stc  ****•<  And  in  like  manner  waa 
mont  of  the  articles  upon  Tthich  the  character  of  treason  seemed  to  be  fixed  I  said  that  it  is  a  tranacendent 
misprieion  or  offence  to  endeavor  to  bring  the'King  into  contempt,  or  to  endeavor  to  alienate  the  people's  aflbo- 
tious  from  him,  but  yet  it  wan  not  treason."  *****''*  ^e  did  not  meddle  with  anything  conoeming 
accnring  him  of  misdemeanor." 

And  so  the  Lords  resolved,  concurring  in  all  these  opinions.     (6  Howard's  State  Trials,  318, 346.) 

The  Commons  afterwards  presented  articles  of  impeachment. 

November  16, 1867,  Sir  R.  Howard,  in  dlscusidng  the  heads  of  charges  in  the  Commons,  said: 

"Though  common  law  has  its  proper  sphere,  it  is  not  in  this  place — we  are  in  a  higher  sphere." 

Novembt'r  11.  The  Commons  resolved  to  impeach,  and  notified4he  Lords,  and  demanded  that  Clarendon  be 
sequestered  from  Parliament,  and  committed.    (6  Howell,  .')95.) 

The  Lords  refused  until  the  artlcle«<  should  be  presented ;  and  before  the  question  was  settled  Clarvndm 
escaped  to  the  continent,  and  the  statute  19  Charles  II,  chapter  10,  of  December  12,  banished  him. 

The  Lords,  therefore,  decided  nothing. 

Among  the  articles  agreed  on  in  the  House  were  these : 

IX.  That  he  introduced  an  arbitrary  government  in  his  Majesty's  plantatlooa,  and  bath  earned  fuch  aa  oem- 
plained  thereof  before  bin  Moiesty  and  counsel  to  be  long  imprisoned  for  so  doing. 

XI.  That  he  advised  and  effected  the  sale  of  Dunkirk  to  the  French  king,  being  part  of  his  Mi^esty's  domin- 
ions, tngt^thcr  with  the  ammtraition,  artillery,  and  all  sorts  of  stores  theie,  and  for  no  greater  value  than  the 
said  ammunition,  artillery,  and  stores  Were  worth. 

XYIL  That  he  was  a  principal  author  of  the  fatal  counsel  of  dividing  the  fleet  about  June,  1666. 

The  case  of  the  Earl  of  Orrery  proves  nothing  as  to  the  law. 

November  25. 1669.  a  petition  was  presented  in  the  Houmo  of  Commons  charging  the  Earl  with — 

"  Rabing  moneys  by  his  own  authority  upon  his  MajcNty's  subjects,  derauding  the  King's  subjects  of  thalr 
estates.  The  money  raised  was  for  bribing  hungiy  courtiers  to  come  to  his  ends,  and  if  the  King  would  nol^ 
he  had  fifty  thousand  swords  to  compel  them." 

'The  Earl  answered  in  person  and  denied  the  charges.    Then— 

"  The  question  being  propounded,  that  a  day  be  appointed  for  the  aeensers  to  prodaee  witnestea  to  mafeat 
good  the  charge."  *  *  *  *  **It  wasnegattved  131  to  118." 

It  was  then  resolved — 

*'  That  the  accnaation  againit  the  Earl  of  Orrery  be  left  to  be  proaeeated  at  law." 
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Incieed,  the  word  "  misdemeanor*'  baa  a  common-law,  a  parliamentary ^  and  a 
popular  sense.     In  the  parliamentary  sense,  as  applied  to  officers,  it  means 

It  oeTer  was  protecuted.    (6  Howell.  State  Trtali,  91S.) 

Sir  Adam  Blair  was  impeached  in  1690  by  the  Commoni — 

"For  diipereing  [dliitrlbnting]  ateditloiu  nod  treoaoiuible paper,  printed  and  entitled  'A  declaration  of 
King  Jamei  U.' " 

On  tbe  question  whether  articles  of  Impeachment  shonid  be  preferred,  Mr.  HawlM  cmld : 

**  I  do  not  think  this  to  be  a  plain  caite  of  treason  by  Mtatnte  35  Rdward  III.  I  do  say  no  oonrt  can  Jndge 
this  offence  to  be  treason ;  and  that  fiatute  did  plainly  not  bind  the  tuperior  court  of  Parliament  but  the  inferior 
only.    The  proper  way  U  to  Jndge  this  high  treason ;  and  therefore  1  am  for  proceeding  by  impeachment." 

And  it  was  resolred  to  Impeach  of  hlch  treason. 

April  7,  1690,  he  was  admitted  to  ball,  and  at  the  next  session  of  Parliament  he  was  discharged  flrom  bail. 

Here  was  a  case  in  which  there  was  clearly  no  treason  under  the  statute,  and  yet  the  Commons  resolved  that  he 
should  be  Impeached  and  so  far  decided  that  he  was  guilty  of  an  in^feackabU,  though  not  an  indietabUceime,  and 
which  they  called  treason ;  adopting  the  Idea  prevailing  at  the  time  as  to  constructive  treason,  but  whlck 
might  as  well  have  been  simply  called  an  impeachable  misdemeanor.    (13  Howell,  8t«te  Trials,  1313.) 

Thomas,  Earl  of  Macclesfield,  lord  high  chancellor  of  England,  was  tried  in  May,  1725,  before  the  House  of 
Lords,  on  articles  of  impeachment  charing  that  he— 

"  In  the  office  of  chancellor  did  Illegally  and  corruptly  Insist  upon  and  take  of  divers  persons  great  sums  of 
money  In  order  to  and  before  their  admission  into  their  offices  of  master  in  chancery,"  to  which  he  appointed 
the -II. 

The  answer  was  that  the  sums  of  money  received  were  presents— 

"  Reckoned  among  the  ancient  and  known  perquisites  "         »*♦•♦•♦*• 
"and  never  before  looked  upon  to  be  criminal'*       ♦•****♦*       *' that  the  giving 
or  receiving  a  present  on  such  occasion  is  not  criminal  in  it$tlf,  or  by  the  common  law  of  the  realm,  and  that 
there  i*  not  any  act  of  Parliament  whatsoever  by  which  the  same  Is  made  criminal  or  lubject  to  any  puuishf 
ment  or  Judgment." 

Replication  that  "the  charge  of  high  crimes  and  misdemeCnors  is  true.*' 

In  the  argument  It  was  Insisted  by  the  managers  that  the  acts  complained  of  violated  the  statutes  of  5  and  6 
Edward  VI.  chapter  16,  against  selling  Offices,  and  violated  Uie  oath  prescribed  by  statute  13  Richard  II. 
(Moor,  781,  StockwIth  A,  Worth.) 

But  as  a  question  of  parliamentary  law  It  was  asserted,  and  not  controverted,  that  acts  may  be  impeaekabk 
which  are  not  indictable  by  common  law  or  act  of  parliament. 

Mr.  Serg«nt  Pengelly,  May  21,  1735.  Mild : 

**  Your  lordships  are  now  ezercixing  a  power  of  judication  reserved  In  the  original  firame  of  the  English 
constitution  for  the  punishment  of  offences  of  a  public  nature  which  may  aff'ect  the  nation,  as  well  in  instances 
where  the  Inferior  courts  have  no  power  to  pnninh  the  crimn  committed  by  the  ordinary  rul^s  of  Justice,  as  In 
cases  within  tbe  Jurisdiction  of  the  courts  of  Westminster  Hall,  where  the  person  offending  is  by  his  degree 
raised  above  the  apprehension  of  danger  from  a  prosecution  carried  on  in  the  more  usual  course  of  Jnittice,  and 
whose  exalted  station  requires  the  united  accusation  of  all  the  common§  of  Great  Britain  by  their  representa- 
tives In  Parliament. 

"  This  high  Jurisdiction  may  be  exercised  for  the  preservation  of  the  rights  of  the  Lords  and  Commons  against 
the  attempts  of  powerftil  evil  ministers  who  depend  upon  the  favor  of  the  Crown  ;  or  it  may  be  put  in  execu- 
tion for  tbe  ease  and  relief  of  a  good  prince  whoM  honor  has  been  betrayed  by  a  corrupt  servant,  and  yet 
whose  clemency  makes  him  unwtllingto  punUh ;  so  that  It  becomes  neoestary  for  his  faithful  commons  to  take 
into  their  care  the  nrotection  of  such  an  offender. 

"  Former  reigns  have  supplied  your  Journals  with  many  examples  of  the  first  kind.  The  present  reign  pro- 
duces an  instance  of  the  latter  sort,  wherein  the  Commons  bring  before  your  lordships  in  Judgment  a  peer 
offending  with  the  greatest  ingratitude  against  a  most  Just  and  most  merciful  soverrign.'^— 6  State  7Via<s, 
(Hargrave,)  733. 

And  again  it  was  said: 

"  My  lords,  if  the  miedemmnora  of  which  the  Earl  Impeached  stands  accused  were  not  crimee  by  the  ordinary 
rule*  of  law  tai  inferior  court*  as  they  have  been  made  out  to  be,  yet  they  would  be  offence*  of  a  public  nature 
•gainst  Uie  welfare  of  the  tubject  and  the  common  good  of  the  kingdom,  committed  by  the  highest  officer  of 
Justice  and  attended  with  so  great  and  Immediate  loss  to  a  multitude  of  sufferers,  and  as  such  they  would 
demand  the  exercise  of  the  extraordinary  Jurisdiction  vested  in  your  judication  for  the  public  tafeiy  by  virtue 
whereof  yimr  lordships  can  inflict  that  degree  and  kind  of  punldunent  which  no  other  court  can  impose." 
Page  746;  6  State  Trials,  (Hargrave,)  477,  London,  1777.  Same  cose,  16  Howell's  State  Trials,  633;  and  see 
4  Campbell's  Lord  Chancellors,  536;  15  (sixth  N.  S.)  American  Law  Register,  866. 

He  was  convicted. 

Lord  Melville  was  Impeached  before  the  Lords  In  1806  for  that,  as  treasurer  of  the  navy,  he  had  used  the 
public  money  for  purposes  of  private  gain,  prior  to  and  since  the  statute  of  June.  1785.  i35  (H^orge  III. 
chapter  31.)  It  was  conceded  that  he  had  properly  accounted  for  all  money ;  that  he  had  properly  paid  all 
demnndM  upon  him  as  treasurer;  that  it  had  even  been  down  to  a  certain  period— 

"Irreproachable  to  those  who  exercised  that  office  to  make  use  of  the  public  money  which  passed  through 
their  hands."— ^Ispeme's  Report,  6. 

There  was  no  complaint  of  any  public  act "  against  tbe  welftune  of  the  subject  or  the  common  good,"  or  sub- 
Tersive  of  any  ftindomental  principle  of  government. 

He  conld  not,  therefore,  be  impeached  unless  he  was  indictable  at  common  law,  or  bod  violafted  a  statute, 
to  do  which  is  by  the  common  law  indictable.  The  managers  insisted  that  his  conduct  was  an  offence  at 
common  law,  and  since  the  statute  of  June,'  1765,  a  violation  of  that  act.    (Aspeme's  Report,  138.) 

He  denied  the  charges.    After  hearing  evidence,  questions  were  put  to  the  Judges : 

1.  Whether  monevs  Issued  fh>m  the  exchequer  to  tbe  credit  of  the  treasurer  of  the  navv  in  the  Bank  of  Bny* 
land  may  be  lawftilfy  drawn  therefirom  bv  Imn  for  the  purpose  of  pay  bag  bills  Rctu»lly  drawn  upon  the  treas- 
urer, but  not  yet  actually  presented;  ana  whether  money  so  drawn  may  be  deposited  with  a  banker  until  the 
payment  of  such  bills,  and  for  the  purpose  of  paying  them ;  or  whether  such  acu  are  in  law  a  crime  or  oflisnea. 

Anewer,  The  Judges  answered  that  such  drawing  and  deposit  of  money  were  lowftil  and  no  crime. 

2.  Whether  moneys  Issued  from  the  exchequer  to  the  credit  of  the  treasurer  of  the  navy  in  the  Bank  of  Eng- 
land may  be  lawfully  drawn  therefrom  by  him  to  be  ultimately  applied  to  navy  services,  but  in  the  mean  time, 
■ad  nntu  required  for  the  purpose  of  being  deposited  with  a  private  banker  in  the  name  and  under  the  control 
•r  his  (MelviUe'M)  private  clerk. 

Answer.  The  judges  answered  that  if  the  object  of  drawing  the  money  from  the  Bank  of  EnglaBd  was  to 
deposit  it  wiUi  a  private  banker,  It  was  not  lawful,  although  Intended  to  be  and  in  foci  uitlmately  applied  to 
■iMTal  service :  but  if  m>  deposited  bona  fide  as  the  means  or  supposed  means  of  more  conveniently  applying  the 
money  to  naval  services,  the  money  may  be  lawAilly  drawn. 

3.  Whether  it  was  UwlU  for  the  treasurer,  before  the  statute  25,  Gkorge  ni,  chapter  31,  (and  espeeially  as 
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*  maladministration"  rtr  "  misconduct,"  not  necessarily  indictable,*  not  only  in 
England,  but  in  the  United  States.!  Demeanor  is  conduct,  and  he  is  guilty  of 
misdemeanor  who  misdemeans  or  misconducts.  The  power  of  impeachment,  so 
far  as  the  President  is  concerned,  was  inserted  in  the  Constitution  to  secure 
"good  behavior,"  to  punish  **  misconduct,"  to 'defend  "the  community  against 
the  incapacity,  negligence,  or  perfidy  of  the  chief  magistrate,"  to  punish  "abuse 
of  power,"  "treachery,"  "corrupting  his  electors;"  or,  as  Madison  declared, 
"for  any  act  which  might  be  called  a  misdemeanor."|    And  Mr.  Madison  after- 

hia  laUiy  had  been  angmeiited  by  the  king's  warrant  in  iVill  satiifkction  of  all  wageg^  feei,  and  profits.)  toapplj 
DMney  impressed  to  tilm  for  naval  services  to  any  other  use  whatever,  publio  or  private,  and  whmaer 
neh  applicati<m  would  bave  been  a  misdemeanor  punishable  by  information  or  indictment.  1  he  fudges 
answered  It  was  not  unlawful,  so  as  to  constitute  a  misdemeanor  pimishable  by  information  or  indictment. 

The  tfOTD.  of  these  questions  implies  that  Melville  had  not  used  the  public  money  for  private  purposes  sines 
the  statute  of  25,  George  III,  chapter  31,  and  it  was  not  at  common  law  a  misdemeanor  to  do  to  prior  to  fha 
statute. 

The  case  was  one  not  calling  for  any  decision  of  the  general  question  whether  an  act  to  be  impeachable  muit 
be  bidictable,  nor  was  any  such  proposition  discussed.    The  Lords  decided  he  was  notJtuUty, 

The  first  charge  against  Judge  Humphreys  was  for  advocating  secession  In  a  pubUc  speech  December  89, 
1860,  which  was  no  crime  by  common  or  statute  law,  and  yet  he  was  impeached  and  removed.  There  was  ao 
rebellion  then  and  uo  ''  confederate"  government.  (4  Cranch,  75 ;  1  Dallas,  35 ;  2  Wallace,  jr.,  139 ;  9  Bliihop, 
Criminal  Law,  1186-1204;  23  Boston  Law  Reporter,  597,  705;  1  Bishop,  514;  Burr's  Trial,  Coombs'  BdlUoa, 
322. 

*  "On  the  16th  of  October,  1667,  the  House  being  informed  that  there  have  been  some  innovation*  ofimu 
in  trial*  qf  men  for  their  lives  and  doatk*,  and  in  some  particular  cases  restraints  have  been  put  upon  JnrtM 
in  the  inquiries,  this  matter  i^  referred  to  a  committee.  On  the  18th  of  November  this  committee  are  empow* 
ered  to  receive  information  againtit  the  Lord  Chief  Justice  Kelyngo,  for  any  other  MISDEMEANORS  besides  thoffo 
concerning  Jurieif;  and  on  the  11th  of  December,  1667,  this  commiUee  report  several  resolutions  against  the 
Lord  Chief  Juotice  KeWnge,  of  illegal  and  arbitrary  proceeding*  in  his  office.  The  first  of  these  resoiptioBS  is, 
that  the  proceedings  of  the  Lord  C^ef  Justice  in  the  cases  now  reported  are  innovation*  in  the  trial  of  men  for 
their  live*  and  liberties ;  and  that  be  hath  used  an  arbitrary  and  illegal  power,  which  is  of  dangerous  conse* 
qnence  to  the  lives  and  liberties  of  the  people  of  England,  and  tends  to  the  introdttcing  of  an  arbitrary  ^ovsm- 
ment.  The  Lord  Chief  Justice  hath  undervalued^  villifled,  and  contemned  Magna  ChaHa^  the  great  pieserver 
of  our  lives,  freedom,  and  propertv."    (4  Hatsel  Prec.,  113,  cited  2  ChaHc's  Trial,  461.) 

One  of  the  resolves  agaiuHt  Chief  Justice  ScroggM  was,  "  That  the  discharging  the  grand  jury  by  the  Coari 
of  King's  Bench  in  Trinity  Term  laitt^  before  they  had  finished  their  presentments,  was  illegal,  arbitrary,  and 
an  high  miedemeanorr    (4  Hatsel  127  ;  7  State  'Trials.  479.) 

'*Mi«priiiions  which  are  merely  positive  are  generally  denominated  contempts  or  high  misdemeanora.  of 
which — 

"1.  The  first  and  principal  is  the  maladministration  of  such  high  offices  as  are  in  public  trust  and  employ* 
ment     This  is  usually  punished  by  the  method  of  parliamentary  impeachment"    (4  Blackst.,  12L) 

t  In  Senate,  July  8tlt.  1797,  it  was  "  Resolved,  that  William  Blount,  Esq.,  one  of  the  senators  of  tlM 
United  States,  hashing  been  guilty  of  a  high  mi*dt^ieanor,  entirely  inconsistent  with  his  public  trust  and  duty 
as  a  senator,  be  and  he  hereby  is  expelled  from  the  Senate  of  the  United  States."  (Wharton's  State  Trials,  909.) 

He  was  not  guilty  of  an  indictable  crimes.    (Story  on  Const.,  §  799,  note.) 

The  offence  cbHrged.  Judge  Story  remarks,  "  was  not  defined  by  any  statute  of  the  United  States.  It  was 
an  attempt  to  seduce  a  United  States  Indian  interpreter  from  his  duty,  and  to  alienate  the  affections  and  eoo- 
dnct  of  the  Indians  from  the  public  officers  residing  among  tbem." 

Blackstone  rays :  "The  fourtli species  of  offence  more  immediately  against  the  king  and  government aro 
entitled  mi*pri*ton*  and  contempt*.  Misprisions  are  in  the  acceptation  of  our  law  generally  understood  to  bo 
aU  such  high  offences  as  are  under  the  degree  of  capital,  but  nearly  bordering  thereon.  *  *  Misprisions 
which  are  merely  posiiive  are  generally  denominated  contempts  or  hijfh  miedemeanor*,  of  which  the  first  aad 
principal  is  the  mtUadministratian  of  such  high  offices  as  are  in  public  trust  and  employment.  This  is  lumaUj 
puniikhed  by  the  method  of  parliamentary  impeaehmetit,"    (Vol.  4,  p.  131.) 

(See  Prescott'H  Trial.  MasHachusetts,  1821.  pp.  79-80,  109,  117-2U,  172-180.  191.^) 

On  Chaite's  Trial,  tlie  defence  conceded  that '  *  to  misbehave  or  to  misdemean  is  precisely  the  same."  (2  Ohato's 
Trial.  14&) 

I  From  2  Madison's  Papers,  1153,  &c 

July  20, 1787. 

The  following  clause,  relative  to  the  President,  being  under  consideration : 

"  To  be  removable  on  impeachment  and  conviction  tor  malpractice  or  neglect  of  duty." 

Mr.  Pinckney  moved  to  strike  this  out,  and  said,    "  He  ought  not  to  be  impeachable  while  in  office." 

"Mr.  Darce.  If  he  be  not  impeachable  whilst  in  office,  he  will  spare  no  efforts  or  means  whatever  to  gtt 
himself  re-elected.     He  considered  this  as  an  essential  security  for  the  GOOD  BEHAVIOR  of  the  Executive." 

"  Mr.  Wilson  concurred. 

"  Mr.  Gouvemeur  Morris.  He  can  do  no  criminal  act  without  eoa^utors,  who  may  be  punished.  In  ease 
h«  should  be  re-elected,  that  will  be  a  sufflbient  proof  of  his  innocence.  Besides,  who  is  to  impeach  t  Is  IM 
impeachment  to  suMpeud  his  functions  ?    If  it  is  not,  the  mischief  will  go  on. 

"  Colonel  Mat<on.  No  point  is  of  more  importance  than  that  the  right  of  impeachment  should  be  continued. 
Shall  any  mun  bo  above  justice  f  Above  all,  shall  that  man  be  above  it  who  can  commit  the  most  extanitvo 
injustice  ? 

*'  Dr.  Franklin  was  for  retaining  the  clause  as  favorable  to  the  Executive.  History  famishei  one  example 
only  of  a  first  magistrate  being  formall  v  brought  to  public  justice.  Everybody  cried  out  against  this  as  uncoa- 
stitotional.  What  was  the  practice  berore  this  In  cases  where  the  Chief  Magistrate  rendered  hims€^obnoxlonit 
Why,  reeonrse  wax  had  to  assassination,  in  which  he  was  not  only  deprived  of  his  life,  but  of  the  opportimi^ 
of  vindicating  bin  churacten  It  would  be  the  best  way,  therefore,  to  provide  in  the  Constitution  for  the  regu- 
lar punishment  of  the  Executive  where  hit  MISCONDUCT  should  deserve  It,  and  for  his  honorable  acquittal 
wliere  he  should  be  unjustly  accused. 

"Q.  Morris  admits  corruption  and  some  few  other  offences  to  be  such  as  ought  to  be  impeachable,  tat 
thought  the  cases  ought  to  be  enumerated  and  defined. 

"  Mr.  Madison  thonght  it  indispensable  that  some  provision  should  be  made  fbr  defending  the  eommnnity 
against  the  incapacity,  negligence,  or  perfldtf  of  the  Chief  Magistrate.  The  llmHatlun  of  the  period  of  his  ser- 
vice was  not  a  sufficient  security.    He  might  loss  his  capacity  after  Ills  appointment.    He  might  pervert  his 

9   I    F 
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wards  maintaioed  that  *'  the  wanton  removal  of  meritorious  officers  would  subject 
him  [the  President]  to  impeachment  and  removal  from  his  own  iiigh  trust/'* 

The  Constitution  declares  that  *Hhe  judges,  both  of  the  Supremo  and  itiferior 
courts,  shall  hold  their  commissions  during  good  behavior.**^ 

By  a  public  law  every  judge  is  required  to  take  an  oath  as  follows  : 

I  do  solemnly  swear  that  I  will  admiuister  justice  without  respect  to  persons,  and  do  equal 
right  to  the  poor  and  to  the  rich  ;  and  that  I  will  fHithfally  and  impartially  discharge  and 
perform  all  the  duties  incumbent  on  me  as  jiid|]^c,  t&c,  according  to  the  best  of  my  fiibllities 
and  understanding,  agreeably  to  the  Constitution  and  laws  of  the  United  8tates:  so  Help 
me  God.t 

By  another  public  law — the  Constitution — the  President  is  required  to  take 
an  oath  that  he  will  "  faithfully  execute  the  office  of  President  of  the  United 
States,  and  will  to  the  best  of  his  ability  preserve,  protect,  and  defend  the  Con- 
stitution of  the  United  States." 

These  oaths  are  public  laws  defining  duties,  and  a  violation  of  them  is  an 
impeachable  misdemeanor,  for  Judge  Blackstone  says  :  "  A  crime  or  misdemeanor 

admintitrotion  into  a  scheme  of  pecalatlon  or  oppreiwion.  He  might  betray  hiv  trust  to  foreign  powerit.  *  *  * 
In  the  case  of  the  executive  magistrate,  which  was  to  be  administered  by  a  single  man.  loss  of  capacity  or 
corruption  wax  more  within  the  compass  of  probable  events,  and  either  of  them  might  be  fatal  to  the  repnblic. 
*'  Mr.  Qerry  urged  the  necessity  of  impeachments.  A  good  magistrate  will  not  fear  them.  A  bad  one  ought 
to  be  kept  in  fear  of  them.  He  hoped  the  maxim  would  never  be  adopted  here  that  the  Chief  Magistrate  could 
do  no  wrong. 

******* 

"Mr.  Randolph.  The  propriety  ot  Impoachraents  was  a  favorite  principle  with  him.  GuUt  wherever  found 
ought  to  be  punished.  The  Executive  will  have  great  opportunities  of  abusing  his  puwer,  particularly  in  time 
Of  war. 

"O.  Morris.  ****** 

'  "  The  Executive  ought  to  be  impeachable  for  treachery.  Corrupting  his  electors  and  Incapadty  were  other 
causes  of  impeachment.  For  the  latter  he  should  be  punished  not  ba  a  man,  but  as  an  officer,  and  punished 
only  by  degradation  from  his  office. 

"The  proposition  was  agreed  to  by  a  vote  of  eight  States  to  two." 

SEPTEMDEK  8,  1767. 
(From  3  Madison's  Papers,  1528.) 

"  The  clause  referring  to  the  Senate  the  trial  of  impeachment  against  the  President  for  treason  and  bribery 
was  taken  up. 

** Colonel  Mason.  Why  is  the  provision  restrained  to  treason  and  bribery!  Treason,  as  defined  in  the  Cou' 
■titutiou,  will  not  reach  many  gpreat  and  dangerous  offences.  Hastings  is  not  guilty  of  treason.  Attempts  to 
■ubvert  the  Constitution  may  not  be  treason  as  above  defined.  As  bills  of  attainder,  which  have  sav^  the 
British  constitution,  are  forbidden  it  is  the  more  necessary  to  extend  the  power  of  impeachments. 

"  He  moved  to  add  after  '  bribery.'  or  '  maladministration.' 

"  Mr.  Madison.  So  vague  a  term  will  be  e<iuivalent  to  a  tenure  during  the  pleasure  of  the  Senate. 

"Colonel  Mason  withdrew  'maladmiuistratlon,'  and  substituted  'other  high  crimes  and  misdemeanors 
•gainst  the  state.' 

"Agreed  to,  eight  States  to  three. 

"Mr.  Madison  objected  to  the  trial  of  the  President  by  the  Senate,  especially  as  he  was  to  be  impeached  by 
the  other  branch  of  the  legislature;  and  for  any  act  which  might  be  called  a  mUdemeanor.  The  President, 
under  these  circumstances,  was  made  improperly  dependent.    He  would  prefer  the  Supreme  Court  fur  the 

trial  of  impeachments. 

*•♦**♦*  * 

"Mr.  Williamson  thought  there  was  more  danger  of  too  much  lenity  than  of  too  much  rigor." 
The  subject  of  impeachment  will  also  bo  found  referred  to  under  the  following  dates  in  17b7,  to  wit :  May 
28,  June  2,  June  18,  July  18,  August  6,  August  20,  August  22,  September  4,  and  September  17.  The  propo- 
sitions subiidtted  declared  officers  impeachable  "for  mal  and  corrupt  conduct,"  "for  treauon,  bribery,  or  cor- 
ruption," "for  treason  or  bribery."  But  the  Constitution  finally  rejected  all  these  limitations,  and  gave  the 
largest  power  of  impeachment  known  to  parliamentary  law  so  far  as  it  relates  to  misdemeanors. 

*0n  the  16th  June,  1789,  on  the  bill  to  establish  a  department  of  foreign  affairs,  Mr.  Madison  said  in  Con- 
greM:  "  Perhaps  the  great  danger  *  *  of  abuse  in  the  executive  power  lies  in  the  improper  continuance 
of  bad  men  in  office.  But  the  power  we  contend  for  will  not  enable  him  to  do  this;  for  if  un  unworthy  roan 
be  continued  in  office  by  an  unworthy  President,  the  Uou/<e  of  Representatives  can  at  any  time  impeach  him. 
and  the  Senate  can  remove  him  whether  the  President  chooses  or  not.  The  danger  then  consists  merely  in 
this — the  President  can  displace  flrom  office  a  man  whose  merits  require  that  he  should  be  continued  in  it. 
What  will  be  the  motives  which  the  President  can  feel  for  such  abuse  of  his  power  and  the  restraints  that 
operate  to  prevent  itt  In  the  first  place,  he  will  be  impeachable  by  the  House  before  the  Senate  for  such  au 
act  of  maladminUtration ;  for  I  contend  tnat  the  wanton  removal  of  meritorious  officers  would  subject  him  to 
impeachment  and  removal  fVom  his  own  high  trust." — (4  Elliott's  Debates,  380.) 

t  A  statute  of  Henry  VIH,  providing  for  the  appointment  of  a  eustos  rotulorum  and  clerk  of  the  peace  for 
the  several  counties  of  England,  provides  that  the  cvmot  shall  hold  his  office  until  removed,  and  the  clerk  of 
the  peace  durantt  §e  bene  geteerit.  It  recites  that  ignorant  persons  had  got  in  by  unfair  means.  And  so  is  the 
tenure  of  iudges  in  England  by  the  Declaration  of  Right.  The  tenure  durante,  Stc,  was  introduced  to  enable 
a  removal  to  be  made  for  miitbehavior.-— <2  Chase's  Trial,  337.)  By  act  of  13  Willfam  3.  c  2,  s.  3,  the  commi4- 
•Ion  of  every  judge  runs  *'quamdiu  te  6e»i«^«M«ri«."— (2  Chase's  Trial,  255,  336.  342,  386.)  See  p.  145  Peck's 
Trial,  427,  where  Buchanan  said :  "Judges  hold  during  good  behavior— official  misbehavior  is  impeiichiible. 
What  is  misbehavior  t  We  are  bound  to  prove  that  the  respondent  has  violated  the  Constitution  or  some 
known  law  of  the  land.  This  was  the  principle  deduced  from  Chase's  Trial  in  opposition  to  the  principle 
*       *       *       that  in  order  to  render  an  officer  impeacliable  he  must  be  indictable.** 

;  Act  of  Septtmber  1H,  1789, 1  Stat,  76 ;  Chaae'f  Trial,  402 
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M  an  act  committed  or  omitted  in  yiolation  of  a  public  lato,  either  forbidding  or 
commanding  it/'* 

Thfe  Constitution  contains  inherent  evidence,  therefore,  that  as  to  judges  they 
should  be  impeachable  when  their  behavior  is  not  good — and  the  Senate  are 
made  the  exclusive  judges  of  what  is  bad  behavior. 

The  words  "good  behavior*'  are  borrowed  from  the  English  laws,  and  have 
been  construed  there  in  a  way  to  enlarge  the  scope  of  impeachment  to  a  wide 
range.  They  were  first  introduced  into  an  English  statute  to  procure  the 
removal  of  officers  who,  on  trial,  might  prove  too  ignorant  to  perform  their 
duties. 

These  general  views  are  sustained  by  the  opinions  of  the  framers  of  the  Con- 
stitution, declared  by  themselves  in  convention,  by  Madison, t  in  the  Virginia 
Convention  of  1788,  and  by  Alexander  Hamilton,^  in  the  Federalist,  who  says 

*  "At  common  law  au  ordinary  violation  of  a  public  Rtatnte,  even  by  one  not  in  office,  thongh  the  gtatat* 
in  terms  provides  no  punishment,  is  an  indict«ble  misdemeanor."  (Bishop's  MS.  letter  to  a  member  of  the 
Judiciary  Committee,  citing  1  BUhop  Cr.  Law,  3d  ed.,  Kec.  187,  535.) 

The  term  ^'mUdenieanor"  covers  every  act  of  *'mi«*eArtr«<w,"  in  the  popular  sense. 

**  Misdemeanor  in  office  and  uiisbehavior  in  office  mean  the  same  thiug."    (7  Dane's  Abridgement,  365  ) 

Miiibehavior,  therefore,  whlrh  Im  mere  negation  uf  "good  behavior,"  is  an  express  limitation  of  the  office  of 
a  judge.     (8ee  North  American  Review  for  October,  1862.) 

Alexander  Hamilton,  in  dincniwiug  the  judicinl  "  tenure  of  good  behavior,"  and  the  remedy  in  coses  of  "  )ndi> 
eiary  encroachments  on  the  legislative  autliority  "  by  pronouncing  laws  nnconstitutiontil.  says : 

"It  may,  in  the  laot  place,  be  observed  that  the  supposed  danger  of  Judiciary  encroachm<'nts  on  the  legisla- 
tive authority,  which  has  been  upon  many  occa.<<ion«i  reiterated,  is,  in  reality,  a  phantom.  Particular  miscon- 
structions  and  contraventions  of  the  will  of  the  legislature  may  now  and  lht*n  happen,  but  they  can  never  be  so 
extensive  as  to  amount  to  au  inconvenience,  or  in  any  sensible  degree  to  affect  the  order  of  the  political  syntem. 
This  may  be  inferred  with  certainty,  from  the  g^nerai  nature  of  the  jndiciAl  power;  from  the  objects  to  which  It 
relates ;  'from  the  manner  in  which  it  is  excrciiied ;  from  its  comparative  weakness ;  and  from  its  total  incapa- 
city to  support  its  usurpations  by  force.  And  the  inference  is  greatly  fortified  by  the  conKtderation  of  the  im- 
portant  constitutional  check  which  the  power  of  iuMtituting  impeachments  in  one  part  of  the  legiKiative  body, 
and  of  determining  upon  them  in  the  other,  would  give  to  that  body  upon  the  members  of  the  Judicial  depart- 
ment. This  is  alone  a  complete  security.  There  never  can  be  danger  that  the  Judges,  by  a  series  of*  delibe- 
rate tisnrpations  on  the  authority  of  the  legislature,  would  hasard  the  united  resentment  of  the  body  intrusted 
with  it,  while  this  body  was  posseowd  of  the  power  to  punish  them  for  their  presumption  by  degrading  them 
from  their  stations.  While  this  ought  to  remove  all  apprehensions  on  the  subject,  it  affords,  at  the  ttome  time, 
a  cogent  argument  for  constituting  the  Senate  a  court  for  the  trial  of  impeachments."    (  Federalist,  No.  61.^ 

Impeachment  is  not  mert>ly  nor  necessarily  pun  ((toe  only,  but  it  may,  and  often  must  be,  protective.  Tke 
safety  of  the  public  may  demand  its  exercise  in  cases  where  there  has  been  no  intentional  wrong  but  only  a 
Btistake  of  judgment  The  republic  cannot  be  suffered  to  perish  or  its  great  inteiysts  to  be  put  in  peril  from 
any  tender  regard  for  individual  feelings  or  errors. 

And  Thouias  Jefferson  evidently  held  that  Judges  were  impeachable  for  assumptions  of  power.  (  Letter  to 
Mr.  Jarvis,  September  OB,  1820;  und  see  Jackson's  veto  message  on  the  bank  bill.) 

t  "Were  the  President  to  commit  anything  so  atrocious  as  to  summon  only  a  few  States  (to  consider  a 
treaty)  ht  would  he  impeadied  and  convicted,  as  a  majority  of  the  States  would  be  affected  by  his  misdemeanor.** 

And  again : 

"Mr.  Madison,  adverting  to  Mr.  Mason's  objection  to  the  President's  power  of  pardoning,  said  it  would  ba 
extremely  improper  to  vest  it  iu  tlie  House  of  Representatives,  and  not  much  less  so  to  place  it  iu  the  Senate; 
because  numerous  bodies  were  actuated  more  or  less  by  passion,  and  might,  in  the  moment  of  vengeance, 
forget  humanity.  It  was  an  establijthed  practice  in  Massachusetts  for  the  legislature  to  determine  iu  sttcli 
cases. 

"  It  was  (bund,  says  he,  that  two  different  sessions,  before  each  of  which  the  question  cnme,  with  respect  to 
pardoning  the  delinquents  of  the  rebellion,  were  governed  precisely  by  different  sentiments — the  one  would 
execute  with  universal  vengeance,  and  the  other  would  extend  general  mercy. 

"  There  is  one  security  in  this  case  to  which  gentlemen  may  not  have  adverted :  If  the  President  l)e  con- 
nected iu  any  suspicion**  manner  with  any  persons,  and  there  be  grounds  to  believe  he  will  shelter  himself,  the 
House  of  Representatives  can  impeach  him  ;  they  can  remove  him  if  found  guilty  ;  they  can  tiuspcnd  him 
when  suspected,  and  the  power  will  devolve  on  the  Vice-President.  Should  he  be  suspected  also,  he  may 
likewise  be  suspended  till  he  be  impeached  and  removed,  and  the  legislature  shall  make  a  temporary  appoint^ 
ment  This  is  a  great  security."  (Debates  of  the  Virs^nla  'Convention,  printed  at  the  Enquirer  Press  fbr 
Richey,  Worsley  St.  Augustine  Davis,  1605,  pp.  353-4.    11  Howell  stat.  7,  733.) 

I  In  the  Federalist  No.  65,  he  says : 

"  The  subjects  of  its  Juri!»dictIon  are  thotic  offences  which  proceed  from  the  misconduct  of  public  men,  or,  in 
other  words,  from  the  abuse  or  violation  of  some  public  trust.  They  are  of  a  nature  which  may,  with  peca- 
liar  propriety,  be  denominated  political,  as  they  relate  chiefly  to  ii^uries  done  immediately  to  the  society  itself." 

"What,"  it  may  be  asked,  "is  the  true  spirit  of  the  institution  itself?  Is  it  not  designed  as  a  method  of 
natiomil  inquest  into  the  conduct  of  public  men  ?  If  this  be  the  design  of  it  who  can  so  properly  be  the 
inquisitors  for  the  nation  as  the  representatives  of  the  nation  themselves  ?  It  is  not  disputed  that  the  power 
of  originating  the  inquiry,  or,  in  other  words,  of  preferring  the  impeachment,  ought  to  be  lodged  in  one  branch 
of  the  legislative  body ;  will  not  the  reasons  which  indicate  the  propriety  of  this  arrangement  strongly  plead 
for  an  admission  of  the  other  branch  of  that  body  to  a  share  of  the  inquiry  f  The  model  fW>m  which  the  idea 
of  this  institution  has  been  borrowed  pointed  out  that  course  to  the  convention.    In  Qreat  Britain  it  is  the 

grovince  of  the  House  of  Commons  to  prefer  the  impeachmest  and  of  the  House  of  Lords  to  decide  upon  It. 
everal  of  the  State  constitutions  have  followed  the  example.  4lb  well  the  latter  as  the  former  seem  to  bar  a 
regarded  the  practice  of  impeachments  as  a  bridle  in  the  handi  of  the  legislative  body  upon  the  executiva 
servants  of  the  government.    Is  not  this  the  true  light  ia  which  it  is  to  be  regarded  ?" 

To  what  extent  this  writer  contemplated  the  exertion  of  this  power  is  not  left  in  doubt.  In  the  succeeding 
number  of  the  same  commentary  be  observes : 

"  The  convention  might  with  propriety  have  meditated  the  punishment  of  Uxe  executive  for  a  deviation 
from  the  Instructioni  of  the  Senate  or  a  want  of  integrity  hi  the  conduct  of  the  negotiations  oommitted  to 
him,  '*  clearly  not  statutory  offencef. 


132  raPEACHHEKT  OF  THE   PRESIDENT. 

tbat  **  several  of  the  State  conBtitutions  have  followed  the  example"  of  Great 
Britain.  And  np  to  that  time  the  State  constitutions  had  adopted  the  British 
ajBtem  with  only  some  modifications  ;  but  none  of  them  recognizing  the  idea 
that  impeachment  was  limited  to  indictable  acts,  but  all  affirming  "that  the 
subjects  of  this  jurisdiction  were  offences  of  a  political  nature."  •  Some  of  these 
constitutions  limited  impeachment  to  "mal  and  corrupt  conduct  in  office ;"  or, 
as  in  the  New  York  constitution  of  1777,  to  "  venal  and  corrupt  conduct  in 
office;"  while  the  Constitution  of  the  United  States  discarded  all  these  limita- 
tions, and  gave  the  power  in  the  broadest  terms.  It  is  said  this  provision  in 
the  Constitution  of  the  United  States  was  copied  from  that  of  New  York,  t  If 
80,  the  change  in  phraseology  is  significant. 

These  general  views   are   supported   by  the  elementary   writers,   without 
exception,  up  to  the  last  year. 

Curtis,  in  his  History  of  the  Constitution, }  says :  "  Although  an  impeachment 
may  involve  an  inquiry,  whether  a  crime  against  any  positive  law  has  been 
committed,  yet  it  is  not  necessarily  a  trial  for  crimen  nor  is  there  any  necessity, 
in  the  case  of  crimes  committed  by  public  officers,  for  the  institution  of  any 
special  proceeding  for  the  infliction  of  the  punishment  prescribed  by  the  laws, 
since  they,  like  all  other  persons,  are  amenable  to  the  ordinary  jurisdiction  of 
the  courts  of  justice,  in  respect  of  offences  against  positive  law.  The  purposes 
of  an  impeachment  lie  wholly  beyond  the  penalties  of  the  statute  or  the  custom- 
iury  law.  The  object  of  the  proceeding  is  to  ascertain  whether  cause  exists  for 
removing  a  public  officer  foom  office.  Such  a  cause  may  be  found  in  the  fact, 
that  either  in  the  discharge  of  his  office,  or  aside  from  its  functions,  he  has  vio- 
lated a  law,  or  committed  what  i&  technically  denominated  a  crime.  But  a  cause 
for  removal  from  office  may  exist  where  no  offence  against  positive  law  has  been 
committed,  as  where  the  individual  has  from  immorality,  or  imbcciliiy,  or  mal- 
administration become  unfit  to  exercise  the  office  The  rules  by  which  an 
impeachment  is  to  be  determined  are  therefore  peculiar,  and  are  not  fully 
emoraced  by  thosew  principles  or  provisions  of  law  which  courts  of  ordinary 
jurisdiction  are  required  to  administer." 


*  Thus,  in  that  of  Virginia,  establiiihed  in  1776,  in  seen  this  proviiiioQ :  ' '  The  governor,  when  he  is  ovt 
of  o£Bce,  and  others  offendhig  against  the  State,  either  by  maladministration,  corruption,  or  other  means,  shall 
be  impeachable  by  the  house  of  delegates."  In  the  stime  year,  in  the  succeeding  month,  Delaware  provided 
in  her  constitution  that  "the  President  when  he  is  out  of  office,  and  eighteei  monthH  thereafter,  and  all  others 
otfending  against  the  State,  either  by  maladminlMtration,  corruption,  or  other  means,  by  which  the  safety  of 
the  commonwealth  may  be  endangered,  shall  be  impeachable  by  the  house  of  assembly."  So,  North  Caro- 
Una,  two  months  later,  provided  in  her  constitution  :  "  The  governor  and  other  officers  offending  against  thd 
State  by  violating  any  part  of  this  constitution,  maladminiiitration  or  corruption,  may  be  prosecuted  on  the 
impeachment  of  the  general  assembly,  or  presentment  of  the  grand  Jury  of  any  court  of  supreme  jurisdio* 
tion  in  this  State." 

The  constitution  of  Oonneoticnt  is  stated  to  contain  a  provision  "  to  call  to  account  for  any  mliidemeanor 
and  maladministration."  That  of  New  York  provides :  "The  power  of  impeaching  all  officers  of  the  State 
iw  mal  and  corrupt  conduct  in  their  respective  offices  it  vested  in  the  representatives  of  the  people  in  assem- 
bly," and  the  trial  is  declared  to  be  for  "  crimes  and  misdemeanors."  So,  in  the  elaborate  constitution  of  Mas- 
•achusetts,  the  eighth  article  declares :  ' '  The  senate  shall  be  a  court  with  full  authority  to  hear  and  determine 
i^  impeachments  made  by  the  house  of  representatives  against  any  officer  or  officers  of  the  commonwealth 
for  misconduct  and  maladministraUon  in  their  offices."  Hence,  it  will  be  remarked,  that  iu  all  of  the  State 
constitutions  to  which  we  have  had  access,  formed  prior  to  that  of  the  United  States,  the  impeachable  offences 
tfe  of  a  nature  which  may  with  peculiar  propriety  be  denominated  "  political."  In  neither  of  them  are  the 
•ttt^ects  of  impeachment  mere  "  statutory  offences."  This  minute  recurrence  to  the  constitutiomt  of  several 
States  will  not  be  deemed  inappropriate  when  it  is  remembered  that  they  are  not  only  the  most  authentic  evi- 
dence of  the  public  sense  of  our  country  at  an  early  period,  but  because;  in  the  formation  of  the  federal  con- 
ftitutlon,  their  provisions  should  have  a  controlUug  influence  on  the  minds  of  their  delegates  to  the  general 
convention,  seeking  to  commend  it  to  their  adoption  by  engrafting  into  it  parts  of  their  own  systems,  and  thus 
impartiog  to  it  the  well-ascertained  spirit  and  prudence  of  those  who,  if  adopted,  were  to  be  its  constituents." 
(From  an  able  article  by  John  0.  liamilton,  esq.) 

t  Vol.  6  Am.  Law  Reg.  N.  S.  277;  Wharton's  State  Trials,  287. 

t  Curtis's  Hist,  of  Const.,  360-1;  5  ElUot,  507-539. 

Stjiden  says :  "  Upon  complaints  and  accusations  of  the  Commons  the  Lords  may  procead  in  Judgment  against 
the  delinquent  of  what  degree  soever  and  what  nature  soever  the  offence  be.  For  where  the  Commouscom- 
plain  the  Lords  do  not  assume  to  themselves  trial  at  common  law.  Neither  do  the  Lords,  at  the  trial  of  a  Com- 
Bion  Impeachment  by  the  Commons,  deeedere  de  jure  «iu»,  (depart  from  their  own  law.)  For  the  Commons  are 
there  instead  of  ajury,  and  the  parties  answer,  and  examlMtfon  of  witnesses  are  to  be  In  their  presence,  or 
they  to  have  copies  thereof;  and  Judgment  is  not  to  be  given  but  upon  their  demand,  which  is  instead  of  a 
verdict,  hO  the  Lords  do  only  |adge,not  try  the  deUnqnent."  (Selden's  Judicature  in  Parliaments.  London, 
tfiei.pogeti.) 
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Story  says :  *  "  Congress  have  unhesitatiDgly  adopted  the  CQaclasion  that  no 
previous  statute  is  necessary  to  authorize  an  impeachment  for  any  official  mis- 
conduct. *  *  *  In  the  few  cases  of  impeachment  which  have  hitherto  heen 
tried,  no  one  of  the  chaiges  has  rested  upon  any  statutable  misdemeanors.    *     * 

The  reasoning  by  which  the  power  of  the  House  of  Representatives  to  punish 
for  contempts  (which  are  breaches  of  privilege  and  offences  not  defined  by  any 
positive  laws)  has  been  upheld  by  tne  Supreme  Court,  stands  upon  similar 
grounds ;  for  if  the  House  had  no  jurisdiction  to  punish  for  contempts  until  the 
acts  had  been  pieviously  defined  and  ascertained  oy  positive  law,  it  is  clear  that 
ibe  process  of  arrest  would  be  illegal : "  Denn  v.  Anderaont  6  Wheat.,  204. 

"In  examining  the  parliamentary  history  of  impeachments,  it  will  be  found 
that  many  offences  not  easily  definable  by  law,  and  many  of  a  purely  political 
character,  have  been  deemed  high  crimes  and  misdemeanors  worthy  of  this 
extraordinary  remedy."  t 

"  There  are  many  offences,  purely  political,  which  have  been  held  to  be  withia 
the  reach  of  parliamentary  impeadiments,  not  one  of  which  is,  in  the  slightest 
manner,  alluded  to  in  our  statute  books.  And,  indeed,  political  offences  are  of 
BO  various  and  complex  a  character,  so  utterly  incapaole  of  being  defined  or 
classified,  that  the  task  of  positive  le<]^8lation  would  be  impracticable,  if  it  were 
not  almost  absurd  to  attempt  it.  What,  for  instance,  could  positive  legislation 
do  in  cases  of  impeachment  like  the  charges  against  Warren  Hastings  in  1788  ? 
Besort  then  mast  be  had  either  to  parliamentary  practice,  and  the  common  law, 
in  order  to  ascertain  what  are  high  crimes  and  misdemeanors ;  or  the  whole 
subject  must  be  left  to  the  arbitrary  discretion  of  the  Senate  for  the  tinie  being. 
The  latter  is  so  incompatible  with  the  genius  of  our  institutions  that  no  lawyer 
or  statesman  would  be  inclined  to  countenance  so  absolute  a  despotism  of 
opinion  and  practice,  which  might  make  that  a  crime  at  one  time  or  in  one  per- 
son, which  would  be  deemed  innocent  at  another  time  or  in  another  person.  The 
only  safe  guide  in  such  cases  must  be  the  common  law.  *  *  And  however 
much  it  may  fall  in  with  the  political  theories  of  certain  statesmen  and  jurists 
to  deny  the  existence  of  a  common  law  belonging  to  and  applicable  to  the  nation 
in  ordinary  cases,  no  one  has  as  yet  been  hold  enough  to  assert  that  the  power 
of  impeachment  is  limited  to  offences  positively  defined  in  the  statute  book  of 
the  Union,  as  impeachable  high  crimes  and  misdemeanors."  | 

Rawle,  in  his  work  on  the  Constitution,  says  :  '*  The  delegation  of  important 
trusts  affecting  the  higher  interests  of  society  is  always  from  various  causes 
liable  to  abuse.  The  fondness  frequently  felt  for  the  inordinate  extension  of 
power,  the  influence  of  party  and  of  prejudice,  the  Seductions  of  foreign  states, 
or  the  baser  appetite  for  illegitimate  emoluments,  are  sometime?  productions  of 
what  are  not  inaptly  termed  political  offences,  (Federalist,  No.  (S5,)  which  it 
would  be  difficult  to  take  cognizance  of  in  the  ordinary  course  of  judicial  pro- 
ceeding. 

"  The  involutions  and  varieties  of  vice  are  too  many  and  too  artful  to  be 
anticipated  by  positive  law."     (Rawle  on  Const,  200.) 

"In  general,  those  offences  which  may  be  committed  equally  by  a  private 
person  as  by  a  public  officer  are  not  the  subjects  of  impeachment."     (Id.,  204.) 

"  We  may  perceive  in  this  scheme  one  useful  mode  of  removing  from  office 
him  who  is  unworthy  to  fill  it,  in  cases  where  the  people  and  sometimes  the 
President  himself  would  be  unable  to  accomplish  that  object."     (Id.,  208.) 

Chancellor  Kent,  in  discussing  the  subject  of  impeachment,  says :  '*  The 
Constitution  has  rendered  him  [the  President!  directly  amenable  by  law  for 
maladministration.     The  inviolability  of  any  officer  of  the  government  is  incom- 

*  1  Story  on  GonNt.,  ^  799.    In  a  note  he  laya :  "  It  mav  be  gnppoMd  that  the  flrat  charge  in  the  nrticlet  of 
impeachment  a^nst  William  Blonnt  wu  a  ktatntable  oflenee;  but  on  an  accurate  examination  of  the  act  (rf 
ConffreM  of  1796,  it  will  be  found  not  to  have  been  eo.'* 

t  1  Story  oh  Const.,  $  800.    He  proceed!  to  die  nnmerotis  earn. 

X  1  Story  on  Const,  $  797. 
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patible  with  the  repnhlican  theory  as  well  as  with  the  principles  of  retributive 
justice. 

**  If  the  President  will  use  the  authority  of  his  station  to  violate  the  Consti- 
tution or  law  of  the  land,  the  House  of  Representatives  can  arrest  him  in  his 
career  by  resorting  to  the  power  of  impeachment."     (1  Kent's  Com.,  289.) 

Neither  in  Congress  nor  in  any  State  has  any  statute  been  proposed  to  define 
impeachable  crimes  :  so  uniform  has  been  the  opinion  that  none  was  necessary, 
even  in  those  states,  few  in  number,  where  common-law  crimes  do  not  exist. 

The  assertion,  "  that*  unless  the  crime  is  specifically  named  in  the  Constitution, 
impeachments,  like  indictments,  can  only  be  instituted  for  crimes  committed 
against  the  statutory  law  of  the  United  States,"  is  a  view  not  yet  a  year  old, 
which  has  not  been  held  at  aify  prior  time,  either  in  England  or  America. 

It  would  certainly  seem  clear  that  impeachments  are  not  necessarily  limited 
to  acts  indictable  by  statute  or  common  law,  and  that  it  would  be  impossible 
for  human  prescience  or  foresight  to  define  in  advance  by  statute  the  necessary 
subjects  of  impeachment.  The  Constitution  contemplated  no  such  absurd  impos- 
sibility. It  may  be  said  there  is  danger  in  leaving  to  the  Senate  a  power  so 
undefined.  It  was  because  of  this  danger  that  the  power  has  been  limited  as  it 
is  by  the  Constitution,  and  experience  has  shown  that  the  limitations  are  more 
than  sufficient. 

The  whole  system  of  common-law  crimes,  as  it  exists  in  England,  and  in 
almost  every  State  of  the  Union,  is  the  result  of  a  judicial  power  equally 
undefined. 

The  system  of  impeachment  is  to  be  governed  by  great  general  principles  of 
right,  and  it  is  less  probable  that  the  Senate  will  depart  from  these,  than  that 
the  whole  legislature  would  in  the  enactment  of  a  law,  or  than  courts  in  estab- 
lishing the  common  law.f 

The  Constitution  contains  inherent  evidence  that  the  indictable  character  of 
an  act  does  not  define  its  impeachable  quality.  It  enumerates  the  classes  of 
cases  in  which  legislative  power  may  be  exercised,  and  it  defines  the  class  of 

•  Vol.  6  Am.  ,Law  Reg.,  N.  S.,  269. 

fThe  Constitation  has  made  the  Senate,  like  the  Honse  of  Lords,  RoIe  Judge  of  what  the  law  is,  assuming 
Uieir  wisdom  to  be  equal  to  that  of  the  common  law  courts.  (2  Halo's  P.  C,  275;  Barclay's  Digest,  140  ;  Con- 
ftitution,  article  one,  ttection  three.)  This  is  necesnarily  so ;  for  though  some  statutory  hiui  common  law  crimes 
are  impeachable,  yet  not  all  of  them  are,  and  the  Senate  ^decides  which  are  and  an*  not.  It  is  said  if  th« 
impeachable  crimes  are  not  defined  by  law  the  power  of  impeachment  will  be  undefined  and  dangerous.  The 
power  to  determine  impeachable  crimes  by  the  Senato  is  no  more  undefined  than  the  power  of  the  common 
law  courts  to  determine  common  law  crimes.  Impeachment  is  regulated  by  principles  as  well  defined  and  per- 
manently settled  as  the  fundamental  and  eternal  doctrines  of  right,  reason,  and  juKtice  pervading  the  parlia- 
nentarv  jurisprudence  of  civilized  nations,  and  like  the  common  law,  it  has  emerged  froin  primeval  errortu,  and 
adapted  itself  to  an  advanced  civilization.  The  danger  of  imperilling  the  safety  of  nations  in  meoHuring  parlla- 
Bientary  law  by  the  rule  which  defines  wrongs  to  individuals  is  infi^tely  greater  than  the  eviln  which  can  flow 
from  recognizing  the  law  of  impeachment  as  a  parliamentary  system  resting  upon  its  own  solid  foundations. 

The  rule  which  allows  impeachments  for  indictable  acts  enables  the  legislative  department  or  the  Senate 
•lone  to  declare  trivial  offences  impeachable  while  the  parliamentary  law  limiting  impeachable  offences  to  mis- 
demeanors affecting  the  nation  is  less  latltudinarian  and  attended  with  less  danger  of  abuse.  When  impeach- 
ment is  employed  to  remove  ofllcers  for  wilful  violations  of  the  Constitution  or  laws,  for  exercising  the  powers 
of  Congrosif  or  the  judiciary  for  performing  acts  affecting  the  nation  unauthorized  "by  law,  for  refusing  to  exe- 
cute laws  requiring  that  duty,  for  a  perversion  of  lawful  powers  to  accomplish  unconstitutional  objects — these 
•re— 

"  Offences  an  tangible  and  as  capable  of  being  meaxured  by  fixed  rules  as  any  felony  defined  in  criminal  laws." 

And  this  is  as  definite  and  no  less  latltudinarian  than  the  common  law  itself,  which  is  ' '  the  perf^>ction  of 
reason*'  as  determined  by  courts.  For  even  in  England  not  all  common  law  offences  are  impeachable,  but 
only  such  of  them  (along  with  others  not  indictable)  as  by  parliamentary  usage  or  popular  sense  rise  to  the 
dignity  of  Vhigh"  misdemeanors,  and  of  tlAs  the  House  of  Lords  are  the  sole  Judges.  (Peck's  Trial,  10  Selden, 
Judicature  in  Parliaments,  6;  2  Hale  P.  C,  275;  Barclay's  Digest,  140.) 

On  the  trial  of  Judge  Prescott,  In  Massachusetts,  in  1821,  Mr.  Shaw  said:  "The  security  of  our  rights 
depends  rather  upon  the  general  tenor  and  character  than  upon  particular  proviitions  of  our  Constitution. 
The  love  of  freedom  and  justice,  so  deeply  engraven  upon  the  hearts  of  the  people,  and  interwoven  in  the 
whole  texture  of  our  social  institutions,  a  thorough  and  intelligent  acquaintance  with  their  rights,  and  a  firm 
determination  to  maintain  them,  in  short,  those  moral  and  intellectu^  qualities  without  which  social  liberty 
cannot  exist,  and  over  which  despotism  can  obtain  no  control,  these  stamp  the  character  and  f^ve  security  to 
the  rigiitN  of  the  free  people  of  this  Commonwealth.  *  *  *  But  it  has  not  been,  and  it  cannot  be,  contended 
that,  in  its  decifionN  and  aiyudications,  this  court  is  not  governed  by  established  laws.  These  mav  be  positive 
•nd  express,  or  they  may  depend  upon  reasoning  and  analogy.  It  would  be  idle  to  expect  a  rule  applicable 
to  every  eai>'(^  iu  the  text  of  the  statute  book.  Laws  are  founded  on  certain  general  principles  and  the  relations 
of  miu  in  t^ociety.  It  is  the  province  of  this  court,  as  of  all  other  Judicial  tribunals,  to  search  out  and  apply 
these  prrnriT*ks  to  the  particular  cases  in  Judgment  before  them."  And  see  4  Howard's  St.  Trials.  47,  per  Selden, 
6  Am.  Law  Reg.,  N.  S.,  264. 
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persons  and  cases  to  which  the  judicial  power  extends  ;   but  there  is  no  such 
enumeration  of  impeachable  caseSy  though  there  is  of  persons. 

In  England  and  some  of  the  states  the  power  of  removal  of  officers  by  the 
executive  on  the  address  or  request  of  the  legislature'*'  exists,  but  the  Constitution 
made  no  provision  for  this  as  to  any  officer,  manifestly  because  the  power  of 
impeachment  extended  to  every  proper  case  for  removal. 

As  to  the  President  and  Vice-President,  there  is  this  provision,  that  "  Con- 
gress may  by  law  provide  for  the  case  of  removal,  death,  resignation,  or  inability^ 

*  *  declaring  what  officer  shall  then  act  *  *  until  the  disability  be 
removed  or  a  President  shall  be  elected.''     (Article  2,  section  1.) 

It  has  already  been  shown  that  the  framers  of  the  Constitution  regarded  the 
power  of  impeachment  as  a  means  of  defending  •'*  the  community  against  the 
incapacity^*  of  officers.  This  clause  of  the  Constitution  recognized  the  same 
view,  article  2,  section  1 :  "  Congress  may  by  law  provide  for  the  case  of  *  * 
inahilUy,  both  of  the  President  and  Vice-President,  declaring  what  officer  shall 
then  act  as  President,  and  such  officer  shall  act  accordingly,  until  the  disability 
be  removed  or  a  President  shall  be  elected." 

This  and  the  power  of  impeachment  are  the  only  modes  of  getting  rid  of  offi- 
cers whose  inability  from  insanity  or  otherwise  renders  them  unfit  to  hold  office* 
and  whose  every  official  act  will  necessarily  be  misdemeanor.  As  to  the  Presi- 
dent and  Vice-President,  it  was  necessary  to  give  Congress  the  power  to  desig- 
nate a  successor,  and  so  to  determine  the  disability.  As  to  all  other  officers, 
the  Constitution  or  laws  define  the  mode  of  designating  a  successor,  and  it  is 
left  to  the  impeaching  power  to  remove  in  cases  of  insanity  or  misdemeanor  aris- 
ing from  that  or  other  cause.  It  cannot  be  supposed  the  whole  nation  must 
suffer  without  remedy,  if  the  whole  Supreme  Court  or  other  officers  should 
become  utterly  disabled  from  the  performance  of  their  duties.  Such  an  occur- 
rence is  within  the  range  of  possibility,  if  not  probability. 

In  our  system  it  is  utterly  imposible  to  apply  any  test  of  common  law  or 
statutory  criminality.  The  Supreme  Court,  without  much  consideration,  has 
determined  that  the  national  courts  have  never  been  clothed  with  jurisdiction  of 
common-law  cnmes.t 

*  Removal  on  the  address  of  both  hnaeeM  of  ParllRment  is  provided  for  in  the  Act  of  Bottloment,  3 
Hallam,  26i2.  lu  the  convention  which  framed  onr  national  Constitution,  June  2.  1787,  Mr.  John  Dickinton, 
of  Delaware,  moved  "  that  the  Executive  be  made  removable  by  the  naUonal  legislature  on  the  request  of  a 
majority  of  tho  If|irirtlatures  of  individual  States."  Delaware,  alone,  voted  for  this,  and  it  was  rejected. 
Impeachment  was  doomed  sufficiently  comprehensive  to  cover  every  proper  case  for  removal. 

t  The  reason  which  denies  jurisdiction  of  common-lav)  crimes  to  the  courts  of  the  United  States  does  not  appiff 
to  impeachvuHts. 

By  the  Constitution  the  trial  for  crimes  must  be  had  in  tho  State  aod  district  where  committed.  (Article  6^ 
Amendments.)  By  the  Judiciary  act  of  September  24,  1789,  the  Supreme  Court  is  restricted  to  holding 
sessions  at  Washington.  (1  Statutes  at  Large.  73.)  By  the  Constitution  the  judicial  power  of  tho  Unitai 
8  tates  Is  vested  in  the  Supreme  Court  and  such  inferior  courts  as  Congress  may  establish.  (Article  3,  sectkm 
1 ;  article  1,  section  10. 

It  was  held  as  early  as  1812  that  the  circuit  and  district  conrts  of  the  United  States,  being  the  *'i7{feriar 
courts"  establitihed  by  Congress,  could  exercise  no  common-law  criminal  jurisdiction.  Thlx  doctrine  wai 
reaffirmed  in  1816  by  a  divided  court,  and  has  never  been  authoritatively  decided  since.  (United  Stat«s  «p. 
Hudson,  7  Crancb,  32;  United  States  vs.  Corlldge,  1  Wheaton,  415;  I  Qallls,  Reports,  488;  Unitod  .StatasM. 
Lancaster,  2  Mcljean's  Reports.  431 ;  Wa>thington  Circuit  Court  Reports,  84 ;  United  States  vs.  Ravar*,  9 
Dallas.  297;  United  States  vs.  Worrall,  2  Dallas.  384 ;  United  States  vs.  Maurice.  2  Brock.,  96 ;  United  Statoa 
««.  New  Bedford  Bridge.  1  Woodbridgo  &,  Minot,  401 ;  United  States  vs.  Babcock,  4  McLean,  113-115.) 

This  ruling  has  been  disapproved  by  the  ablost  commentators  on  constitutional  and  criminal  law — by  Stocy, 
and  Rawle,  and  Binhop,  and  Wharton.  (1  Bishop's  Criminal  Law^  third  edition,  163,  [20  ;J  act  of  Congren 
of  September  24.  1789,  sections  9-11 ;  Statutes  1842,  chapter  188.  section  3;  Dn  Ponceau  on  Jurixdiction.) 

The  denial  of  common  law  criminal  Jurisdiction  in  these  inferior  courts  rests  solely  on  the  reasons  that  wndk 
tribnnaU  being  created  not  by  the  Constitution,  but  by  act  of  Confess,  they — 

"Possess  no  jurisiliction  but  what  is  given  them  by  the  power  that  creates  them;"  and  that — 

*'  There  exists  no  dodnite  criterion  of  distribution  [of  Jurisdiction]  between  the  district  and  cii-cnit  courts  of 
the  same  district." 

And  thatcommou  law — 

**  Jurisdiction  has  not  been  conferred  by  any  legislative  act.'* 

And  it  is  said  that  the  Supreme  Court  tuone — 

"Possesses  Jurisdiction  derived  immediately  from  the  ConsUtation,  and  of  which  tho  legislative  poww 
cannot  deprive  it."    (7  Cranch,  33.) 

Where,  therefore,  a  common  law  Jnrisdictlon  is  conferred  by  the  Constitution  on  a  court  created  by  tliat 
instnunent,  it  is  one  "  of  which  the  legislative  power  csmnot  deprive  it."    (7  Cranch.  33.) 

And  this  is  precisely  what  the  Gonatitntlon  naa  done  as  to  impeachments ;  it  haa  created  the  tribunal  for 
their  trial-4h6  Senate ;  it  has  giyen  thai  body  Jorlsdlctton  of  sM  "  erimet  and  miidemMmon"  impeachable  1^ 
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When  the  GonBiitation  was  adopted  all  the  States  recognized  common-lair 
crimes,  and  those  added  since  do  so  with  few  exceptions.  But  there  is  some- 
thing peculiar  to  each  and  different  from  all  others  in  its  common-law  crimes, 
growing  out  of  the  rulings  of  judges  or  its  condition,  and  in  all  statutes  have 
made  changes,  so  that  no  two  States  recognize  the  same  crimes. 

The  Constitution  authorizes  Congress  '*to  provide  for  the  punishment  of 
oounterfeiting  tlie  securities  and  current  coin  of  the  United  States.  «  «  ♦ 
To  define  and  punish  piracies  and  felonies  committed  on  the  high  seas,  and 
i^fences  against  the  law  of  nations,"  but  nowhere  declares  they  maj  define 
impeachable  crimes,  for  the  very  good  reason  that  common  parliamentary  law, 
SQDJect,  like  the  common  law,  to  be  moulded  to  circumstances  and  adapted  to 
times,  had  already  sufficiently  defined  them.  Congress  cannot  by  any  law 
abridge  the  right  of  the  House  to  impeach  or  the  Senate  to  try. 

When  the  Constitution  confers  on  the  House  the  ''sole  power  of  impeach- 
ment," and  on  the  Senate  "  the  sole  power  of  trial,"  these  are  independent 
powers,  not  to  be  controlled  by  the  joint  opinion  of  the  two  houses,  previously 
mcorporated  into  a  law.'*'  Suppose  such  a  law  passed.  It  cannot  be  repealed 
over  a  veto  except  by  a  two-thirds  vote  in  each  house.  Yet  a  majority  may 
impeach ;  and,  after  the  veto  of  a  repealing  law,  can  that  majority  be  denied  the 
constitutional  privilege  conferred  on  them  ? 

*•  Treason,  bribery,  and  other  high  crimes  and  misdemeanors  "  are  of  course 
impeachable.  Treason  and  bribery  are  specifically  named.  But  "  other  high 
'  crimes  and  misdemeanors  "  are  just  as  fully  comprehended  as  though  each  was 
specified.  The  Senate  is  made  the  sole  judge  of  what  they  are.  There  is  no 
revising  court.  The  Senate  determines  in  the  light  of  parliamentary  law. 
Congress  cannot  define  or  limit  by  law  that  which  the  Constitution  defines  in 
two  cases  by  enumeration,  and  in  others  by  classification,  and  of  which  the 
Senate  is  sole  judge  t  It  has  never  been  pretended  that  treason  and  bribery 
would  not  be  impeachable  if  not  made  criminal  by  statute,  or  so  recognized  by 
national  common  law.  They  are  impeachable  because  enumerated.  Other 
high  crimes  and  misdemeanors  are  equally  designated  by  classification. 

Suppose  the  Constitution  had  declared  "  that  all  persons  committing  '  treason, 
bribery,  or  other  high  crimes  and  misdemeanors '  shall  be  punished  by  indict- 
ment in  the  courts  of  the  United  States,"  can  it  be  doubted  that  every  crime 
and  misdemeanor  recognized  by  the  common  law  would  be  the  subject  of  indict- 
ment ?  "  This  would  be  by  force  of  the  Constitution  employing  the  words 
crimes  and  misdemeanors ;  for  these  are  words  known  to  the  common  law,  and 
it  is  a  universal  principle  of  interpretation,  acted  on  in  all  the  courts,  that  a 
common-law  term  employed  in  conferring  jurisdiction  on  courts  is  to  bear  its 
common-law  meaning." 

Now,  when  the  Constitution  says  that  all  civil  officers  shall  be  removable  on 
impeachment  for  high  crimes  and  misdemeanors,  and  the  Senate  shall  have  the 
sole  power  of  trial,  the  jurisdiction  is  conferred,  and  its  scope  is  defined  by 
common  parliamentary  law4 

The  national  courts  do  not  take  jurisdiction  of  common-law  crimes,  not 
because  common-law  crimes  do  not  exist,  but  because  their  jurisdiction  is  only 
such  as  is  expressly  conferred  on  them,  and  no  statute  has  conferred  the  juris- 

MUiiamcntary  nitage,  and  no  law  can  Hmit  it    And  this  view  has  b«en  rastained  by  Story,  and  Rawle,  and 
kent,  after  and  in  view  of  tlie  decisions  referred  to.     (6  American  Law  Regiitter,  656.) 

At  tlie  time  the  CouHtitution  was  adopted,  and  ever  since  in  England  and  all  the  original  States  of  the  Union , 
wkftt  it  lenown  as  the  ''common  law'*  and  "common-law  crimes"  existed,  and  yet  exii^t,  in  addition  to  crimes 
defined  by  statute ;  and  this  is  so  in  all  the  States  except  Ohio,  and  perhaps  two  or  three  others. 

*  **  The  Parliament  cannot  by  any  act  restrain  the  power  of  a  subsequent  Parliament.'*  1 4  Init.  43 :  5  Com. 
IMf..30l.) 

i**Thepeer»wejud^etoflaw  as  well  as  of  fact."  (ITHale's,  P.  C,  275.  Barclay's  Digest,  140.)  They  there- 
Itan  are  not  governed  by  the  indictable  character  of  an  act.  In  fact,  as  the  highest  court  they  make  not  only 
parliamentary  law,  but  the  law  for  the  courts.    (Begina  v.  O'ConneU.) 

X  Impeachable  mfademeanoTB  are  determined  by  the  Senate  Just  as  each  house  of  Coagren  and  the  courts 
kaviagthejnrlsdfcttontopiipiihforeontemptfdetenniBewhatactiornegleetcoMtltateth^  (7 Craaob, 390. 
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diction.  Bat  in  the  District  of  Colambia,  ander  national  jnriBdiction,  common- 
law  orimcB  and  jurisdiction  of  them  in  the  courts  do  exist.* 

In  addition  to  this,  there  are  crimes  exclusively  of  national  jurisdiction,  and 
others  exclusively  of  State  cognizance.  The  murder  of  citizens  in  a  State  is 
not  and  cannot  be  made  criminal  by  act  of  Congress  where  it  is  not  perpetrated* 
in  the  denial  of  a  national  right.  The  States  alone  provide  for  this  and  many 
other  offences.  And,  in  the  States  not  recognizing  common-law  crimes,  they 
may  omit  to  make  homicide  a  penal  offence  as  to  Indians,  negroes,  or  others,  i^ 
the  legislature  so  determine,  in  the  absence  of  a  law  of  Congress  similar  to  ike 
"  CivU  Rights  "  act.t 

If  no  act  is  impeachable  which  is  not  made  criminal,  then  its  criminality  most 
depend — 

1.  On  an  act  of  Congress  defining  crimes  ;  or, 

2.  On  acts  of  State  legislatures  defining  crimes ;  or, 

3.  On  the  definition  of  •  common-law  crimes  in  the  States ;  or, 

4.  On  the  common-law  crimes  existing  in  England  when  the  Constitution  was 
adopted. 

It  is  quite  clear  that  national  law  in  some  form  must  control  it,  since  "  the 
United  States  have  no  concern  with  any  but  their  own  law8."| 

The  national  government  is  complete  in  itself,  with  powers  which  neither 
depend  on  nor  can  be  abridged  by  State  laws.§ 

If,  then,  impeachment  is  limited  to  acts  made  criminal  by  a  statute  of  Con- 
gress, an  officer  of  the  Unit«d  States  cannot  be  impeached,  though  he  should 
go  into  the  *'  dominion  of  Canada"  or  the  **  republic  of  Mexico,"  and  there  stiz 
up  insurrection,  or  be  guilty  of  violating  all  the  laws  of  the  land ;  or  if  he 
should  go  into  a  State  and  violate  all  of  its  laws.|!  If  so,  a  highway  robber 
may  be  President,  and  he  is  exempt  from  impeachment ! 

*  **  Common-law  crimes  do  ezi*t,  they  are  indieuibU,  andjuriedietion  of  (hem  kae  existed  in  the  courts  of  tk$ 
United  States  for  two-thirds  of  a  century  in  the  District  of  Oolttmbin.''  (I  Biihop  on  Criminal  Law,  section  1S7, 
r^:]  Du  PoDceau  on  Jurisdiction,  62^73;  Kendall  vs.  United  Statef,  13  Peten,  584-613;  United  StataiM. 
Watkins.  3  Craoch,  441.) 

The  highest  authority  on  criminal  law  in  this  country  nys: 

"There  most  in  reason  and  in  legal  principle  be  in  those  localities  where  State  power  is  nnlcnown  common- 
law  crimeA  against  the  United  States.  Eitpecially  this  exception  ronst  in  reason  extend  to  all  matters  which 
concern  our  intHrcanrse  with  foreign  as  well  as  to  all  local  transactions  beyond  the  territorial  limits  of  tha 
several  States.  The  law  of  nations  and  the  law  of  the  admiralty  concerning  both  civil  and  criminal  thing! 
would  seem  therefore  to  have  been  made  United  States  common  law." 

*  *  *  *  "And  so  the  United  States  tribunals  would  appear  to  have  common  law  cognizance  of 
offences  upon  the  high  seas  not  defined  by  statutes,  and  of  all  other  offences  within  the  proper  cognisance  of 
the  criminal  courts  of  a  nation,  committed  beyond  the  Jurisdiction  of  any  particular  State."  1  Biidiop  on 
Criminal  Law,  secUon  165.  [21.] 

The  act  of  Congress  of  February  27,  1801,  extended  and  continued  in  force  over  the  District  the  common 
and  statute  law  of  Maryland  where  common-law  crimes  existed,  and  organized  a  circuit  court  with  the  juris- 
diction conferred  on  circuit  courts  of  the  United  States  by  section  eleven  of  the  act  of  February  13.  ISOl. 
(2  United  States  Statutes  at  Large,  92;  2  Statutes,  103-105,  sections  1-3.) 

The  criminal  court  oraanized  by  act  of  July  7.  1838,  had  the  same  criminal  Jurisdiction.    (5  Statutes,  906.) 

The  supreme  court  of  the  District,  organized  by  act  of  March  3, 1863,  has  the  same  Jurisdiction  of  the  prior 
courts  therebv  abolished.    (12  Statutes,  section  3,) 

That  Jurisdiction  is  conferred  in  these  words : 

"That,"       ♦       *       *       *        "said  courts"       ♦       *       •       ♦        ••  shall  have  cognizance  of  all  erinwi 
and  offences  cognizable  under  the  authority  of  the  United  States."    (2  Statuten,  92,  act  February  13,  1801.) 
t  Act  of  AprU  9,  1866,  14  Stat.,  27. 

t  "  It  was  said  by  one  of  the  counsel  that  the  offence  must  be  a  breach  either  of  the  common  law,  a  State 
law,  or  a  law  of  the  United  States,  and  that  no  lawyer  could  speak  of  a  misdemeanor  but  as  an  act  violating 
some  one  of  these  laws.  This  docUine  surely  is  not  warranted,  for  the  government  of  the  United  States  have 
no  concej^n  with  fmy  but  their  own  laws.  *  *  *  Qnt  ^s  a  member  of  the  House  of  Representatively 
and  acting  as  a  manager  of  an  impeachment  before  the  highest  court  in  the  nation,  appointed  to  try  the  higlMtt 
officers  of  the  government,  when  I  speak  of  a  misdemeanor  I  mean  an  act  of  official  misconduct,  a  violation  of 
official  duty,  whether  it  be  a  proceeding  against  a  positive  law  or  a  proceeding  unwarranted  by  law."  (Bor 
KichoUon  arguendo,  2  Chase's  Trial.  34U ;  per  Rodney,  387. 

$  Weston  ts.  City  Council  of  Charleston.  2  Peters,  449;  MoCulloch,  vs.  Maryland,  4  Wheat,  316;  Osbomvt. 
Bank  of  the  United  States,  9  Id.,  738. 

UBfr.  Rodney,  in  the  argument  of  Chase's  trial,  said:  "When  gentlemen  talk  of  an  indictment  being  a 
necessary  substratum  of  an  impeachment,  I  should  be  glad  to  be  informed  in  what  court  It  muMt  be  supported. 
In  the  courts  of  the  United  States  or  in  the  state  courts  4  If  in  the  state  courts,  then  in  which  of  them  ;  or  pro- 
vided it  can  be  supported  in  any  of  them,  will  the  act  warrant  an  impeachment  t  If  an  indictment  must  lie  ^ 
the  courts  of  the  United  States,  in  the  Ions  catalogue  of  crimes  Uiere  are  a  verv  few  which  an  officer  might  not 
commit  with  impunity.    He  might  be  guuty  of  treason  against  an  individnal  State ;  of  murder,  arson,  forgeiy, 
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It  is  not  possible  that  a  position  so  monstrous  was  intended  by  the  framers  of 
the  GonstitutioQ.  Nor  can  the  criminal  statutes  or  common  law  of  the  States 
limit  or  regulate  national  impeachable  offences.  The  fact  that  each  State  differs 
from  all  otliers  in  its  laws  renders  this  impossible.  It  never  could  have  been 
designed  to  control  the  national  power  of  impeachment  by  State  laws,  ever 
varving  and  conflicting  as  they  are.* 

If  impeachments  were  limited  in  England  to  indictable  offences,  as  they  never 
have  been,  it  is  manifest  no  such  rule  can  be  adopted  here,  for  we  have  no  uni- 
form and  single  standard  of  the  common  law  as  there. 

And  as  the  Supreme  Court  has  determined  that  the  common-law  crimes  do 
not  exist  in  our  national  system,  it  cannot  be  supposed  they  are  more  applicable 
to  the  Senate  than  to  our  ordinary  courts.  We  can,  therefore,  safely  sidopt  the 
remark  of  **  the  great  Selden"  on  the  impeachment  of  Ratcliffe :  t  "It  were  better^ 
to  examine  this  matter  according  to  the  rules  and  Jbundatians  of  this  house;** 
that  is,  upon  the  great  principles  of  parliamentary  law  adapted  to  our  condition 
and  circumstances,  as  modified  by  the  Constitution,  giving  it  a  construction  equal 
to  every  emergency  which  may  call  its  powers  into  exercise,  and  giving  in  its 
interpretation  full  effect  in  constitutional  forms  to  the  maxim  it  was  designed  to 
make  effectual — that  the  safety  of  the  republic  is  the  supreme  law.''§ 

If  we  adopt  the  test  that  an  act  to  be  impeachable  must  be  indictable  at  com- 
mon law,  the  Constitution  will  be  practically  nullified  on  this  subject. 

It  is  a  rule  of  the  common  law,  '*  that  judges  of  record  are  freed  from  all 
presentations  whatever  except  in  Parliament,  where  they  may  be  punished  for 
anything  done  by  them  in  such  courts  as  judges."  || 

Bishop  declares  that  at  common  law,  '*  the  doctrine  appears  to  be  sufficiently 
established,  that  legislators,  the  judges  of  our  highest  courts,  and  of  all  courts 
of  record  acting  judicially,  jurors,  and  probably  such  of  the  high  officers  of  each 
of  the  governments  as  are  intrusted  with  responsible  discretionary  duties,  are 
not  liable  to  an  ordinary  criminal  process,  like  an  indictment,  for  their  official 
doings,  however  corrupt:"  1  Bishop's  Crim.  Law,  915  [362.] 

"  At  common  law,  an  ordinary  violation  of  a  public  statute  by  one  not  in 
office,  though  the  statute  in  terms  provides  no  punishment,  is  an  indictable  mis- 
demeanor :"  1  Bishop,  535  [187.] 

And  a  similar  violation  by  inferior  officers  was  an  indictable  misdemeanor. 


peijaryin  various  formi.  without  beiuR  amenable  to  the  federal  Jarisdiction,  and  unless  he  could  be 
Indicted  before  them  he  could  not  be  impeached."    (2  Chase's  Trial  389.) 

Tke  doctrine  that  nothing  i»  impeachable  unlet*  indictable  bf  actof  Congru*  i*  impracticable. 

IS  only  offences  indictable  by  act  of  Congres*!  are  impeachable,  the  Preddent  and  all  civil  officers  will  escape 
Impeachment  for  many  of  the  highest  crimes.  Murder,  arson,  robbery,  and  other  crimes  committed  in  a  State 
are  Indictable  by  State  laws,  but  cannot  be  made  so  by  act  of  Congress. 

*In  the  argument  of  Chase's  trial,  Mr.  Rodney  said:  "Are  we  then  to  resort  to  the  erring  data  of  the  dif- 
ferent States?  In  New  Hampshire  drunkenness  may  be  an  indictable  offence,  but  not  in  another  State.  Shall 
a  United  States  Judge  be  impeached  and  removed  for  getting  intoxicated  in  New  Hampshire,  when  he  may 
drink  as  he  pleases  in  other  States  with  impunity  t  In  some  States  witchciaft  is  a  heinous  offence,  which  sub- 
jeets  the  unfortunate  person  to  Indictment  and  punishment;  in  other  States  it  is  unknown  as  a  crime.  A  great 
variety  of  cases  might  be  put  to  expose  the  fallacy  of  the  principle,  and  to  prove  how  improper  it  would  be  for 
this  court  to  be  governed  by  the  practice  of  the  different  States.  The  variation  of  such  a  compass  is  too  great 
for  It  to  be  relied  on.  This  honorable  body  must  have  a  standurd  of  their  own,  which  will  admit  of  no  change 
or  deviation."    (2  Chase's  Trial,  389.) 

tVoL  6.  Am.  Law  Beg.,  N.  S.,  264.    4  Howard's  St.  Tr..  47. 

t  A  minister  is  answerable  for  the  justice,  the  honesty,  the  utility  ot  all  measures  emanating  from  the  Crown, 
M  well  as  for  their  legality ;  and  thus  the  executive  administration  is,  or  ought  to  be,  subordinate,  in  all  great 
matters  of  policy,  to  the  superintendence  and  virtual  control  of  the  two  houses  of  Parliam'>nt.  01  Hallam's 
Const.  History.  55t.) 

§  "  It  mav  be  alleged  that  the  power  of  impeachment  belongs  to  the  House  of  Representativos,  and  that  with 
a  view  to  the  exercise  of  this  power  that  house  have  the  right  to  investigate  the  conduct  of  all  public  officers 
under  the  government.  This  Is  cheerfully  admitted.  In  such  a  case  tiu  eafety  of  the  republic  would  be  the 
aupreme  law ;  and  the  power  of  the  House  in  the  punrait  of  this  object  would  penetrate  into  the  most  secret 
reeesses  of  the  executive  department."    (President  Polk's  Message,  Jour.  Ho.  ItL*p.,  29th  Cong..  Istsess.,  693.) 

"Salut  populi  euprema  lex:*'  Broom's  Legal  Maxims;  Blount's  Trial,  Whart.  8t.  Tr.,  300,  per  Blount; 
Freicott's  Trial,  181,  per  Shaw;  contra,  Blake,  116. 

R  1  Hawkins  192,  ch.  73,  $  6;  1  8alk.  396;  2  Wooddeson  596,  355;  Jacob's  Law  Die.,  Ut  Judges;  12  Coke 
95-6;  Hammond  v.  Hou>eU,  2  Mod.  218;  Floyd  v.  Barhcr,  12  Co.  23-5.  "The  doctrine  which  holds  a  judge 
exempt  ft^^m  a  civil  soit^  or  indictment  for  any  act  done  or  omitted  to  be  doue  by  liim  kitting  as  a  judge,  has  a 
deep  root  in  the  eomm<m  law,**  per  Kent :  Yates  v.  Lansing,  5  Johns.  291 ;  9  Id..  395 ;  Cunningham  v.  Bucklew, 
8  Cow.,  178 ;  Peck's  Trial,  499;  9  ChaM'f  Trial,  389.    But  Me  the  mling  of  Chief  Juitioe  Sbippen,  referred  to 

Addison's  (Pa.)  Tilftl  70;  1  Biiihop  on  Grim.  Law,  915  [309;]  4  Blackit,  19L 
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*'  If  a  public  officer  intruBted  with  definite  powers,  to  be  exercised  for  &e 
benefit  of  the  community,  wickedly  abuses  or  fraudulently  exceeds  them,  he  is 
punishable  by, indictment,  though  no  injurious  effects  result  to  any  individual 
from  his  misconduct :''  Whart.  Grim.  Law,  §  2*514. 

"  Whatever  mischievously  affects  the  person  or  property  of  another,  or  openly 
outrages  decency,  or  disturbs  public  order,  or  is  injurious  to  public  morals,  or  is 
a  breach  of  official  duty,  when  done  corruptly  is  the  subject  of  indictment :" 
What.  §  3. 

It  may  be  said  the  immunity  of  a  judge  from  indictment,  for  his  official  acts 
at  common  law,  is  placed  on  grounds  of  public  policy,  to  secure  his  independ- 
ence, and  that  it  is  the  indictable  character  of  the  act,  if  done  by  a  private 
individual,  which  gives  jurisdiction  by  impeachment.  But  even  this  proves  that 
personal  liability  to  an  indictment  is  no  test  of  impeachability .  And  in  the  nature 
of  things  official  acts  cannot  be  done  by  private  individuals,  so  that  the  indicta- 
ble character  of  an  act  is  no  test  of  its  impeachability ;  and  no  such  test  could 
have  entered  into  the  minds  of  the  framers  of  the  Constitution. 

It  is  a  rule  of  interpretation,  that  a  law  or  an  instrument  is  not  to  be  construed 
so  as  to  make  its  *'  effects  and  consequences  "  absurd,  if  its  language  may  be 
fairly  understood  otherwise.  ^ 

To  permit  all  acts  to  escape  impeachment  unless  indictable  at  common  law»* 
would  lead  to  consequences  the  most  ruinous  and  absurd,  t 

If  a  judge  should  persistently  hear  the  arguments  of  one  party  to  causes 

Srivately  and  out  of  court,  the  evil  would  become  so  intolerable  in  an  officer 
olding  for  good  behavior  that  he  should  be  removed. 

If  the  President  should  hold  out  promises  of  offices  of  honor  and  trust  to  the 
friends  of  senators  to  influence  their  votes,  the  consequences  might  be  so  per- 
nicious and  corrupting,  especially  in  an  hour  of  national  peril,  when  a  single 

*0n  the  trial  of'Chase  Mr.  Nicholson  said:  You,  Mr.  PresideDt.  aa  Vice-President  of  the  United  Stated, 
together  with  the  Secretary  of  the  Treasury,  the  Chief  Justice,  and  the  Attorney  Oeneral,  aa  oommiMdonMn 
of  the  sinking  Aind,  have  annually  at  your  disposal  $8,000,000,  for  the  purpose  of  paying  the  national  debt.  If 
instead  of  applying  it  to  thiM  pubhc  use,  you  should  divert  it  to  another  channel,  or  convert  it  to  your  own 
private  uses,  I  u^k  if  there  is  a  man  in  the  world  who  would  hesitate  to  say  that  you  ought  to  be  impeached 
for  tbis  misconduct.  And  yet  there  is  no  court  in  this  country  in  which  you  could  be  indicted  for  it.  Nay,  fir, 
it  would  amount  to  nothing  more  than  a  breach  of  trust,  and  would  not  be  indictable  under  the  favorite  com* 
mon  law. 

"  If  a  judge  should  order  a  cause  to  be  tried  with  11  Jurors  only,  surely  he  might  be  Impeached  for  it,  and  yet 
I  believe  there  is  no  court  in  which  he  could  be  indicted."    (2  Chase's  Trial,  3a9.) 

tOn  Chase's  Trial  Mr.  Rodney  said :  "  I  think  I  can  put  *  *  striking  cases  of  misconduct  in  a  Judge  for 
which  it  must  be  admitted  that  an  impeachment  will  lie,  though  no  indictment  [at  common  law]  could  be 
maintained."  He  puts  the  caHos:  if  a  judge,  at  the  time  appointed  for  court,  "should  appear  and  open  iha 
court,  and  notwithstanding  there  was  presKing  business  to  be  done,  he  should  proceed  knowingly  and  wilfnUj 
to  a4joum  it  until  the  next  stated  period."  *  *  "  Suppose  he  proceeded  in  the  despatch  of  business,  ana 
from  prejudice  against  one  party,  or  favor  to  his  antagonist,  he  ordered  on  the  trial  of  a  cause  though  legal 
gpround  fcr  postponement." 

"If  when  the  jury  return  to  the  bar  to  give  the  verdict,  he  should  knowingly  receive  the  verdict  of  a 
majority." 

"  Were  a  judge  to  entertain  the  suitors  with  a  farce  or  a  comedy  histeod  of  hearing  their  causes,  and  turn  a 
jester  or  buffoon  on  the  bench,  I  presume  he  would  subject  himself  to  an  impeachment"    (2  Chase's  Trial,  390.) 

Mr.  Harper,  for  the  defence,  practically  abandoned  the  idea  that  an  indictable  offence  was  necessary.  Ha 
said :  "  There  are  reasons  which  appear  to  me  unaUsworable  in  favor  of  the  opinion  that  no  oflSsnoe  is  impeaelH 
i^le  unless  it  be  also  the  proper  subject  of  an  indictment.  *  *  I  can  suppose  cases  where  a  judge  ought  to 
be  impeached  for  acts  which  I  am  not  prepared  to  declare  indictable  [at  common  law.]  Suppose,  for  instanee, 
that  a  judge  should  constantly  omit  to  hold  court,  or  should  habitually  attend  so  short  a  time  each  day  •■  to 
render  it  impossible  to  despatch  the  business."    (2  Chafe's  Trial,  255.) 

Mr.  Randolph  said :  ''  The  President  of  the  United  States  has  a  qualified  negative  on  all  bills  passed  by  the 
two  hont«s  of  Congress.  *  *  Let  us  suppose  it  exercised  indiscriminately  on  every  act  presented  for  hie 
acceptance.  This  surely  would  be  an  abuse  of  his  consUtutional  power  richly  deserving  impeachment ;  and 
yet  no  man  will  pretend  to  say  it  is  an  indictable  offence.*'  (2  Chase's  Trial,  452;  Wickliffe's  argument  <»i 
Peck's  Trial,  311.) 

On  Pfck's  trial,  Mr.  Wickllffe  put  additional  cases:  "  Suppose  a  Judge  under  the  Influence  of  political  fee- 
ing shall  award  to  his  favorite  a  new  trial  *  *  against  known  law,  would  this  be  an  indictable  om* nee  ? " 

"  Suppose  a  judge  *  *  shall  labor  for  two  hours  in  abuse  upon  an  unoffending  citisen  whom  he  has  dragged 
before  him."    (Peck's  Trial,  310.) 

*'  If  a  head  of  a  department  should  divert  his  power  and  patronage  for  his  personal  or  political  aggrandise^ 
ment."    (Id.,  310.) 

On  Peck's  trial,  Mr.  Buchanan  said  :  "  The  abuse  of  a  power  which  has  been  given  may  be  as  crimUial  ai 
the  usurpation  of  a  power  which  has  not  been  granted.  Suppose  a  man  to  be  Indicted  for  an  assault  and  bat- 
tery. He  is  tried  and  found  guilty ;  and  the  Judge,  without  any  circumstances  of  peculiar  aggravation  having 
been  shown,  fines  him  $1,000,  and  commits  him  to  prison  for  a  year.  Now,  although  the  Judge  may  poseesa 
the  power  to  fine  and  imprison  for  this  oflbnce  at  his  discretion,  would  not  this  punishment  be  such  an  abuse 
of  Judieial  discretion,  and  afford  such  evidence  of  the  tyrannical  and  ait>itrarv  exerdae  of  power  as  would 
Joatity  tke  Hooae  of  Repreeentativee  in  TOtbBg  aa  Impeachment  t**    (Feok'f  Trial  4ST.) 
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TOte  might  decide  the  life  of  the  government,  that  the  safety  of  the  republic 
woald  demand  impeachment.  Such  a  President  would  violate  his  oath  faith' 
fiUly  to  execute  his  duties. 

There  are  many  breaches  of  trust  not  amounting  to  felonies,  yef  so  monstrous 
as  to  render  those  guilty  of  them  totally  unfit  for  office. 

Nor  is  it  always  necessary  that  an  act  to  be  impeachable  must  violate  a  posi- 
tive law.  There  are  many  misdemeanors,  in  violation  of  official  oaths  and  of 
duty  alike  shocking  to  the  moral  sense  of  mankind  and  repugnant  to  the  pure 
administration  of  office,  that  may  violate  no  positive  law.'*' 

The  indiscriminate  veto  of  all  bills  by  the  President,  his  retaining  in  office 
men  subject  to  his  removal,  knowing  them  to  be  utterly  incapable  of  performing 
the  duties  of  their  office,  and  other  misdemeanors,  would  manifestly  be  proper 
subjects  of  an  impeachment,  for  otherwise  a  wicked,  corrupt,  or  incompetent 
foreign  minister  might  embroil  the  nation  in  a  war  imperilling  our  exidtence,  to 
avoid  which  impeachment  might  be  the  only  remedy. 

The  impeachment  trials  in  the  United  States  may  be  said  to  have  conclu- 
sively settled  these  questions,  t 

The  first  case  tried — that  of  William  Blount,  a  senator  of  the  United  States 
from  Tennessee — simply  decided  that  none  but  civil  officers  can  be  impeached, 
and  that  a  senator  is  not  such  civil  officer.  But  the  articles  of  impeachment — 
none  of  which  charged  a  statutory  crime,  and  some  certainly  no  common  law 
offence— proceeded  upon  the  idea  that  acts  were  impeachable  }  which  were  not 
indictable,  so  much  so  that  no  objection  was  suggested  on  that  account. 

The  next  case  is  that  of  Judge  Pickering,  §  who  was  convicted  upon  each  of 

*  "  There  are  offenceB  for  which  an  officer  may  b«  impeached,  and  against  which  there  are  no  known  posi- 
tlya  laws.  It  is  poeaible  that  the  day  may  arrive  when  a  Preiiident  of  the  United  States,  having  lome  great 
political  object  in  view,  may  endeavor  to  influence  Congreiw  by  holding  oat  threats  or  inducements  to  them. 
A  treaty  may  be  made  which  the  PreBident,  with  some  view,  may  be  extremely  anxious  to  have  ratified. 
The  hope  of  office  may  be  held  out  to  a  nenator ;  and  I  think  it  cannot  be  doubted  that  for  this  the  President 
would  be  liable  to  impeachment,  although  there  is  no  positive  law  forbidding  it.  Again,  sir,  a  member  of  the 
B«nate  or  of  the  House  of  Representatives  may  have  a  very  dear  friend  in  office,  and  the  President  may  tell 
him  unless  you  vote  for  my  measures  vour  Mend  shall  be  dismissed.  Where  is  the  positive  law  forbidding 
this?  Yet,  where  is  the  man  who  would  be  shameless  enough  to  rise  in  the  face  of  his  country  and  defend  such 
conduct,  or  be  bold  enough  to  contend  that  the  President  could  not  be  impeached  for  it  ? "  (Per  Nicholson,  3 
Chase's  Trial,  339,  341.    See  Peck's  Trial  309.) 

**  The  abuse  of  a  power  given  may  be  as  criminal  as  the  usurpation  of  a  power  not  granted."  (Per  Buchanan 
on  Peck's  Trial,  427.) 

He  supposes  the  ease  of  a  Judge  having  discretionary  power  to  fine  and  imposing  enormous  and  unnecessary 
punishment. 

t  Those  before  the  Senate  of  the  United  States  are  the  cases  of— 

1.  William  Blount,  a  senator  of  the  United  States,  July,  1797,  to  January,  1798.    (Wharton's  State  Trials, 
SOO.) 
3.  John  Pickerhig,  dUtrict  judge.  New  Hampshire,  1803-'04.    (Annals  of  Congress ;  2.  Hildreth's  Hist ,  5ia  ) 

3.  Samuel  Chase,  associate  Justice  of  the  Supreme  0>urt  United  States,  ld04-'05.  (Trial  of  Chase,  by 
Smith  &.  Lloyd.  2  vols.) 

4.  James  Peck,  district  Judge  Missouri,  1826,  1831.    (Peck's  Trial,  by  Stansbury,  1  vol.) 

5.  West  W.  Humphreys,  district  Judge  of  Tennessee,  1862.  (Congressional  Globe,  vols.  47, 48, 49, 2d  seislon 
97tb  Congress.    See  report  No.  44,  2d  session  37th  Congress,  vol  3  Reports  of  Committees.) 

1  There  were  five  articles — 

1.  That  in  1797  Spain,  owning  the  Floridas  and  Lonldana,  was  at  war  with  Englwid,  and  Senator  Blount 
*'  did  conspire  and  contrive  to  create,  promote,  and  set  on  foot    *    *    in  the  United  States,  and  to  conduct 
and  carry  on  from  thence  a  military  hostile  expedition  against    *    *    the  Floridas  and  Louisiana     *     *     * 
for  the  purpose  of  wresting  the  same  from''  Spain,  and  of  conquering  the  same  for  Oreat  Britain,  in 
violation  of  the  obligations  of  neutrality  of  the  United  States. 

8.  That  by  the  treaty  of  October  27,  1795,  the  United  States  and  Spain  agreed  to  restrain  Indian  hostilitlef 
in  the  country  adjacent  to  the  Floridas,  yet  Blount,  in  1797,  "did  consphreand  contrive  to  excite  the  Creek  and 
Cherokee  Indians  "  In  the  United  States  "  to  commence  hostilities  against  the  subjects  and  possesHions  in  the 
Floridas  and  Louisiana,  for  the  purpose  of  reducing  the  same  to  the  dominion  of  "*  *  Great  Britain,"  in 
Tidation  of  the  treaty,  the  obligations  of  neutrality,  and  his  duties  as  senator. 

3.  That  Blount,  in  April,  1797,  to  accomplish  his  designs  aforesidd,  did  "conspire  and  contrive  to  alienate  the 
confidence  of  said  Indian  tribes  "  from  the  United  States  Indian  agent,  "and  to  diminish,  impair,  and  destroy" 
hli  influence  "  with  the  said  Indian  tribes,  and  their  Ariendly  intercourse  and  understanding  with  him." 

4.  That  Blount,  in  April,  1797,  "did  conspire  and  contrive  to  seduce"  an  Indian  interpreter  of  the  United 
States  with  the  Indians  under  a  treaty  between  them  and  the  United  States,  "from  his  duty,  and  to  engage  '* 
him  "to  asKist  in  the  promotion  and  execution  of  his  said  criminal  intentions  and  conspiracies." 

5.  That  Blount,  in  April.  1797,  "did  conspire  and  contrive  to  diminish  and  impair  the  confidence  of  said 
Cherokee  nation  in  the  government  of  the  United  States,  and  to  create  and  foment  discontents  and  disaffection 
aaong  the  said  Indians  towards  the  *  *  United  States  in  relation  to  "  ascertaining  and  marking  the  boundary 
line  between  the  lands  of  the  Indians  and  of  the  United  States  in  pursuance  of  a  treaty  between  them. 

$  Tbe  articles  charged— 

1.  That  the  surveyor  of  the  district  of  New  Hampshire  did,  in  the  port  of  Portsmouth,  seize  the  ship  EUzafor 
nnladmg  foreign  goods  contrary  to  law,  and  the  marshal  of  the  district,  on  the  16th  of  October,  19^  by  order 
of  Judge  Piokerii^,  did  arr«tl  ■nddttahi  nid  ship  for  trial,  and  the  act  of  Congrev  of  Mardi  %  1788,  provide! 
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four  several  articles  of  impeachment  before  the  Senate,  and  removed  from  office 
in  March,  1804.*  This  case  proves  that  a  violation  of  law  of  a  particular  char- 
acter, and  drmikenness  and  profanity  on  the  bench,  are  each  impeachable  high 
crimes  and  misdemeanors.  In  this  case  the  defence  of  insanity  was  made  and 
supported  by  evidence.  The  case  does  not  show  the  opinion  of  senators  on  this 
evidence.  But  if  the  insanity  was  regarded  as  proved,  this  case  shows  that  a 
criminal  intent  is  not  necessary  to  constitute  an  impeachable  high  crime  and 
misdemeanor,  but  that  the  power  of  impeachment  may  be  interposed  to  protect 
the  public  against  the  misconduct  of  an  insane  officer. 

The  next  case  is  that  of  Samuel  Ghascian  associate  justice  of  the  Supreme 

that  mich  ghip  may,  by  order  of  the  Jadge,  be  delivered  to  the  claimant  on  giving  bond  to  the  United  8tatei^ 
and  on  producing  a  certificate  from  the  collector  of  the  dlitrict  that  the  duties  on  the  goods  and  tonnage  dn^ 
on  the  sUp  had  been  paid ;  yet  Judge  Pickering,  with  intent  to  evade  the  act  of  Congrew,  ordered  the  ihip  to 
be  restored  to  the  claimant  without  producing  the  certificate  of  payment  of  duties  and  tonnage  duty. 

S.  That  at  the  district  court  of  New  Hampshire  in  Novembco*,  1803,  the  collector  having  libelled  said  ship 
because  of  said  unlawful  unlading  of  goods  and  prayed  her  forfeiture  to  the  United  States,  yet  Judge  Pickering, 
with  intent  to  defeat  the  Just  clitims  of  the  United  States,  refused  to  hear  the  testimony  of  witnesses  prodooed 
to  sustain  the  claim  of  the  United  States,  and  without  hearing  them,  did  order  and  decree  said  ship  to  bo 
restored  to  the  claimant  contrary  to  law. 

3.  That  the  act  of  24th  September,  1789,  anthorizN  an  appeal  to  the  circuit  court  In  such  ease,  and  tho 
United  States  district  attorney  did  claim  an  appeal  Arom  said  decree,  yet  said  Judge,  disregarding  the  law, 
intending  to  injure  the  revenues,  reAued  to  allow  an  appeal. 

4.  That  Jodge  Pickering  being  a  man  of  loose  morals  and  intemperate  habits,  on  11th  and  12th  November, 
18K^  did  appear  on  the  bench  of  his  court  for  the  purpose  of  adminiMteringJuHtice  in  a  state  of  total  intoxloa- 
cation  produced  by  inebriating  llquorM,  and  did  then  and  there  frequently  and  in  a  most  profane  and  indecent 
manner  invoke  the  name  of  the  Supreme  Being.    ( Annals  of  Congress  of  1803-^,  p.  319.) 

*  1.  This  case  was  thus  commented  on  during  Peck's  trial : 

**  I  admit  that  if  the  charge  against  a  Judge  be  merely  an  illegal  decision  or  a  question  of  property  in  a  d^tl 
cause,  his  error  ought  to  be  gross  and  palpable  indeed  to  Justify  the  inference  of  a  criminal  intention  and  to 
convict  him  upon  an  impeachment.  And  yet  one  case  of  this  cnaracter  occurred  in  our  hiKtory.  Judge  Pick- 
ering  was  tried  and  condemned  upon  all  the  four  articles  exhibited  against  him,  although  the  first  three  eon* 
tidned  no  other  charge  than  that  of  making  decisions  contrary  to  law  in  a  cause  involving  a  mere  question  of 
property ;  and  then  refusing  to  grant  the  party  injured  an  appeal  from  his  decision,  to  w^ch  he  was  entitled.** 
(Per  Buchanan,  in  Peck's  Trial,  428.) 

Mr.  Nicholson  orgMendo,  2  Chase's  Trial,  341,  in  referring  to  Pickering's  case,  says,  he  "  was  impeached  for 
drunkenness  and  profane  swearing  on  the  bench,  although  there  Is  no  law  of  the  United  States  forbiddlof 
them.  Indeed,  I  do  not  know  that  there  is  any  law  punishing  either  in  New  Hampshire,  where  the  otfeoeo 
was  committed.  It  was  said  by  one  of  the  counsel  that  these  were  indictable  offences.  I,  however,  do  not 
know  where ;  certainlv  not  in  England.  Drunkenness  is  punishable  there  by  the  ecclesiastical  authority ;  but 
tile  temporal  magistrate  never  had  any  power  over  it  until  it  was  given  by  a  statute  of  James  I,  and  even 
then  the  power  was  not  to  be  exerclBed  by  the  courts,  but  only  by  a  Justice  of  the  peace,  as  is  no  w  the  case  III 
Maryland,  where  a  small  fine  may  be  imposed." 

Mr.  Harper  had  said :  "  Habitual  drunkenness  in  a  Judge  and  profane  swearing  in  any  person  are  indictablo 
offences,  [at  common  law.]  And  if  they  were  not,  still  they  are  violations  of  the  law.  I  do  not  mean  to  say 
that  there  is  a  statute  against  drunkenness  and  profane  swearing.  But  they  are  offences  against  good  moralf, 
and  as  such  are  forbidden  by  the  common  law.  They  are  offences  in  the  sight  of  God  and  man.*'  ( 2  Chaae'f 
Trial,  255,  400.) 

t  There  were  eight  articles  of  impeachment : 

1.  That  on  the  trial  of  Fries  for  treason  in  the  circuit  court  of  the  United  States  for  Pennsylvania,  in  April, 
1600,  he 

(1.)  Prepared  and  ftimlshed  counsel  an  opinion  in  writing  on  the  questions  of  law  in  the  case  before  trial  or 
argument. 

(2.)  Restricted  Fries's  counsel  fh>m  recurring  to  certain  English  authorities  and  statutes  of  the  United  State* 
illustrative  of  positions  for  defence. 

(3.)  Denied  counsel  for  defence  the  right  to  argue  the  law  of  the  case  to  the  Jury,  endeavoring  to  wrest  from 
the  Jury  the  right  to  determine  qucMtions  of  law. 

2.  At  the  circuit  court  at  Richmond,  in  May,  1800,  Callender  was  arraigned  for  libel  on  John  Adams,  then 
President,  and  the  Judge,  with  intent  to  procure  his  conviction,  overruled  the  otjection  of  Basset,  one  of  the 
Jury,  who  wished  to  be  excu»Ml  because  he  had  made  up  his  mind,  and  required  him  to  sit  on  the  Jury. 

3.  That  with  same  intent  the  Judge  refused  to  permit  the  evidence  of  a  witness  to  be  given,  on  pretence  that 
the  witness  could  not  prove  the  truth  of  the  whole  of  one  of  the  charges  contained  in  an  indictment  embradng 
more  than  one  fact. 

4.  lojcutlce  and  partiality  in  said  case : 

(1.)  In  compelling  priMoner's  counsel  to  reduce  to  writing  all  questions  proposed  to  be  put  to  that  witnesi. 

(2.)  In  refusing  to  postpone  the  trial  on  a  sufficient  affidavit  filed. 

(3.)  Rude  and  contemptnons  expressions  to  counseL 

(4.)  Repeated  and  vexatious  interruptions  of  counsel,  inducing  them  to  abandon  their  cause  and  client. 

5.  That  the  Judge  awarded  a  capias  for  the  arrest  of  said  Callender.  when  the  statute  of  Virginia  in  sueheuo 
only  authorized  a  summons  requiring  the  accuMed  to  annwer. 

%,  The  Judge  required  Callender  to  submit  to  trial  during  the  term  at  which  he  was  indicted,  In  violation  of 
the  statute  of  Virginia,  declaring  that  the  accused  shall  not  answer  until  the  next  succeeding  term ;  the  United 
States  Judiciary  act  of  24th  September,  1789,  recognising  the  State  laws  as  rules  of  decision. 

7.  At  the  circuit  court  in  Delaware,  in  June,  1800,  the  Judge  refused  to  discharge  the  grand  Jury,  althoQgfa 
entreated  by  several  of  the  Jury  to  do  so,  and  after  the  Jury  had  regularly  declared  through  their  ftireman  that 
they  had  found  no  bills  of  indictment,  nor  had  any  presentment  to  make,  and  instructed  the  Jury  that  it  WM 
their  duty  to  look  after  a  certain  seditious  printer  living  in  Wilmington.  And  the  Judge  enjoined  uu  the  district 
attorney  the  necessity  of  procuring  a  file  of  a  newspaper  printed  at  Wilmington,  to  tind  some  pussage  wtdeh 
ndght  ramish  the  Qn'oo°d-work  of  a  prosecution — all  with  intent  to  procure  the  prosecution  of  said  printer. 

8.  That  the  Judge  at  the  circuit  court  at  Baltimore,  in  May,  18U3,  perverted  his  official  right  and  duty  to 
addreii  the  grand  Jury ,  delivering  to  them  an  inflammaUNnr  poiltitnd  harangue,  with  hiteut  to  excite  the  poople 
ot  Maryland  against  their  State  govemmrat  and  agninat  the  United  ^ataa. 

\,His  address  was  In  part  againrt  imiTorMl  MdInfe.J 
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Court  of  the  United  States.  In  this  case  it  was  insisted  for  the  accused  that 
*'  no  judge  can  he  impeached  and  removed  from  office  for  any  act  or  offence  for 
which  he  could  not  be  indicted,"  either  by  statute  or  common  law.*  But  this 
was  denied  with  convincing  argument,t  and  was   practically  abandoned  by  the 

defence.^ 

In  1830,  James  H.  Peck,  judge  of  the  United  States  district  court  for  Mis- 
souri, was  impeached  by  the  House  of  Representatives  for  imprisoning  and 
suspending  from  practice  an  attorney  of  hia  court.§  The  argument  for  the 
prosecution  alluded  to  the  proposition  stated  in  Chase's  trial,  **  that  a  judge  can- 
not be  impeached  for  any  offence  which  is  not  indictable  ;"||  but  the  counsel 
for  the  accused  repudiatea  any  such  doctrine  as  a  ground  of  defence.^ 

Mr.  Wirt  did  not  hazard  his  reputation  by  any  such  claim.  ♦•  Peck  was  not 
convicted. 

The  case  of  West  W.  Humphreys,  judge  of  the  United  States  district  court 
for  the  district  of  Tennessee,  proceeded  on  the  ground  that  an  officer  was  impeach- 
able without  having  committed  a  statutory  or  common  law  offence.tt 

♦1.  Cha«3'8  Trial.  9^18,  per  Clark.    Per  Lee  107,  dUng  2  Baeon  97.    Per  Martin  137.    Per  Harper  254-9. 

Judge  Chase  in  hiH  anitwer  declared  that  be  wa»  only  liable  for  a  mliiid(>meanor,  "  couHiHting  in  moine  act  done 
or  omitted  in  violation  of  law  forbidding  or  commanding  it,"  and  that  he  was  not  impeachable  **  except  for 
■ome  offence  for  which  he  may  be  indicted :"  ( 1  Chase'i  Trial,  47,  48 ;  1  Story  on  Const,  §  796,  note;  4  Elli- 
ott's Debates  262.) 

1 1  Chase's  Trial  353.  per  CampbclL  Per  Rodnev,  378.  2  Chase's  Trial  335.  339-340,  per  Nicholson.  1 
Chase's  Trial  335,  358 ;  2  Chatie'n  351.  *'  It  is  sufficient  to  tthow  that  the  accnsf'd  has  transgreHMed  the  Hue  of 
his  official  duty  in  violation  of  the  lawK  of  his  country,  and  that  this  conduct  can  only  be  accounted  for  on  the 
ground  of  iinpuie  and  corrupt  motives:"  (1  Chase's  Trial,  353,  per Camp1>eil.)  "  Violation  of  official  duty, 
whether  it  be  a  proceeding  against  a  positive  law  or  a  proceeding  unwarranted  by  law :"  ( 2  Chase's  Trial,  340, 
p«r  Nicholson.) 

;3  Chase's  Trial  255,  per  Harpen 

Qhi  Peck's  Trial  427,  Buchanan  said :  "  The  principle  fi^rly  to  be  deduced  from  all  the  arguments  on  the 
Mai  of  Judge  Chaae,«nd  from  the  votes  of  the  Senate  on  the  articles  of  impeachment  against  him,"  was  to 
hold  that  a  violation  of  the  Constitution  or  law  was  Impeachable,  "  in  opposition  to  the  principle  *  *  that 
Ib  order  to  render  an  offence  impeachable  it  must  be  indictable." 

$  The  charge  was  that,  as  judge  of  the  dihtrirt  court  for  Missouri,  he  on  the  2lBt  April,  1826,  imprisoned  L.  E 
Lawless,  an  attfimey,  for  twenty -four  hours  and  suMpended  him  for  eighteen  monthb  fh>m  practicing  law,  for 
an  alleged  contempt  of  court  in  publishing  a  newspaper  article  reviewing  a  published  decision  of  said  Judge ; 
that  said  Judge,  unmindf^il  of  the  duties  of  bis  station,  and  that  "  he  held  th^  same  by  the  Constitution  during 
Mood  behavior  only,  with  int^'ut  wrongftillv  and  unjustly  to  oppress,  imprison,  and  injure  said  Lawless,  Ac.'' 
jBif  antiwer  conceded  a  liability  to  impeachment  on  facts  which  would  not  be  indictable. 

II  Peck's  Trial  308,  per  Wickliffe. 

IF  Mr.  Meredith's  propositions  were  (Peck's  Trial  327.)  that  the  court  had  the  power  to  punish  contempts; 
that  the  case  of  Lawle>s  was  a  contempt  proper  for  it.*  ejcercise  ;  that  the  punishment  was  proper ;  and  lastly. 
"  that  if  the  court  had  not  the  {rawer,  or  if  having  it,  the  case  was  not  a  case  proper  for  its  application  ;  still 
the  act  did  not  proceeii  from  the  evil  and  malicious  intention  with  which  it  is  charged,  and  which  it  is  ubso- 
lately  necessary  should  have  accompanied  it  to  constitute  the  guilt  of  an  impeachable  offence. 

Judge  Peck,  in  the  answer  to  his  impeachment,  said : 

'*In  the  digested  report  of  the  committee  of  the  House  of  Commons,  which  follows  the  report  of  the  argu- 
ments of  the  managers  who  conducted  that  impeachment,  (against  Warren  Hastings,)  it  will  be  seen,  too,  that 
in  the  estimation  of  that  committee  the  proceedings  of  courts  of  law  fumiKh  no  rule  whatever  for  the  proceed- 
ings in  an  impeachment,  the  latter  being  governed  by  no  other  law  or  custom  than  the  lez  et  consueludo  parlia- 
menti,  which  left  the  house  at  perfect  liberty  to  pursue  the  great  ends  of  justice  untrammelled  by  any  other 
rules  than  thobe  which  reason  and  public  utility  prescribe:"  (Peck's  Trial,  10;  see  2  Uale  P.  C,  chapter  tJO 
page  150;  6  Howell's  State  Trial, ,  313,  316,  346,  note;  note  to  Lord  Capel's  case,  4  Howell's  State  Trials, 
12,  13  ;  Case  ol  Earl  of  Danby,  A.  D.  1678;  11,  Howell's  State  Trials,  650;  4  Hatsel's  Pnc,  71. ) 

**  He  cites  the  opinion  of  Kent  in  a  cu«e  in  5  Johns.  Rep.  291,  which  was  a  civil  action  against  Chancellor 
Lansing  for  punishing  a  contempt.  Kent  says:  "  There  must  be  the  icienttr  or  intentional  violation  of  the 
Mtatute,  and  this  can  never  be  imputed  to  the  judicial  proceedings  of  a  court.  It  would  bo  hu  impeachable 
offence,  which  can  never  be  averred  or  shown  but  under  the  process  of  Impeachment."  He  conceded  that  an 
intentional  violation  of  the  lav  vas  impearhable,  and  cited  Erskine's  Speeches,  vol.  1,  rJ74,  (New  York  ed.  1813,) 
to  show  that  impeachment  should  be  used  as  an  example  '*  to  corruption  and  wilful  abuse  of  authority  by  extra 
legal  pains." 

And,  referring  to  Hammond  v.  Hovell,  1  B(od.  184,  2  Id.  218,  and  the  remark  that  complaint  should  be  made 
to  the  king  to  secure  the  removal  of  a  judge  who  had  unlawfully  imprisoned  n  Juror  for  contempt,  said,  that 
course  wa.>i  proper  "if  the  Judge  had  acted  corruptly,  *  *  that  is,  with  a  wicked  intention  to  oppress  under 
color  of  la w. "    ( Peck's  Trial,  493, 495.) 

It  The  charges  were : 

1.  For  advocating  secession  in  a  public  tpeceh  at  Nashville,  December  29,  I860. 

2.  For  openly  supporting  and  advocating  the  Tennessee  ordinance  of  secession. 

3.  For  ahl  in  organizing  armed  rebellion. 

4.  For  conspiring  with  Jefferson  Davis  and  others  to  oppose  by  force  the  authority  of  the  government  of  the 
United  States. 

5.  For  neglecting  and  refusing  to  hold  the  dihtrict  court  of  the  United  States. 

6.  For  acting  as  a  confederate  judge,  and,  as  such,  sentencing  men  to  be  banished  and  imprisoned,  and  their 
property  to  be  conflscated,  for  their  loyalty,  "  and  especially  of  property  of  one  Andrew  Johnson." 

7.  For  the  arrest  and  imprisonment  of  *'one  William  G.  Brownluw,  exercising  authority  as  judge  of  the 
district  court  of  the  Confederate  States." 

He  was  convicted  on  aU  the  artldea  tevernUf  by  a  vote  on  each,  except  that  part  of  art.  6,  which  charges  him 
with  confiscating  the  property  of  Andrew  Johnson.    (49  Globe,  1861-S,  pi.  4,  p.  8950.) 
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In  fact,  the  charge  of  advocating  secession  was  a  crime  of  which  half  the 
leading  politicians  of  the  south  had  been  guilty  for  many  years.  In  the  seven 
articles  of  impeachment  against  him,  two  may  be  said  to  charge  treason  ;  and 
it  may  be  claimed  that  one  good  article  will  sustain  a  conviction,  by  way  of 
analogy  to  the  doctrine  that  one  good  count  in  an  indictment,  notwithstanding 
the  presence  of  bad  ones,  will  sustain  a  sentence.  But  even  this  is  not  law  in 
England.*  But  there  is  no  analogy.  The  Senate,  by  a  separate  vole  on  each 
article,  specifically  passed  on  the  sufficiency  of  each  article  to  constitute  an 
impeachable  offence,  while  a  jury  passes  generally  on  all  the  counts  of  an  indict- 
ment. And  it  is  to  be  observed  that  the  report  of  the  Judiciary  Committee, 
recommending  impeachment,  did  not  charge  treason  or  other  indictable  crime,  nor 
was  there  evidence  of  any ;  t  and  on  the  trial  of  the  case  no  doubt  was  expressed 
as  to  the  right  to  convict  on  each  of  the  articles.  The  cases  tried  in  the  States 
fully  sustain  the  same  view,  both  before  and  since  the  adoption  of  our  national 
Constitution.} 

Judge  Addison  §  was  impeached  in  Pennsylvania  in  1802,  and  his  defence 
was  that  he  had  committed  no  act  indictable  at  common  law ;  but  the  senate 
almost  unanimously  convicted  him,  utterly  repudiating  that  as  a  defence. 

*  Rtgina  v.  O'Conndl,  11  Clurk  &.  Fin.  15;  9  Jurist,  30;  Wharton's  Grim.  Law,  §  3047. 
t  Report  No.  44,  2d  Session  37th  Congress,  voL  3  of  House  Reports. 

*  On  the  12th  July,  1788,  three  of  the  Jud(?es  of  the  Supreme  Court  of  Pennsylvania  attached  and  fined 
Oswald  £10,  and  imprisoned  him  one  month,  for  publishing  a  newspaper  article  having  a  tendency  to  preju- 
dice the  public  with  respect  to  the  m'^rits  of  a  cause  depending  in  court.     (I  Dali.iri,  319.) 

On  5th  September,  1788,  Oswald  memorialized  the  general  assembly  to  determine  "whether  the  Judges  did 
not  infringe  the  Constitution  in  direct  terms  in  the  sentence  they  hod  pronounced ;  and  whether,  of  counM, 
they  had  not  made  tliemselves  proper  objects  of  impeachment." 

The  House,  in  committee  of  the  whole,  heard  the  evidence.  Mr.  Lewis,  a  member,  maintained  that  thtt 
only  gprounds  of  impeachment  were  bribery,  corruption,  gross  impartiality,  or  wilful  and  arbitrary  oppression-— 
none  of  which  being  proved,  the  memorial  ought  to  be  dismissed. 

Mr.  Finley,  then  a  member,  sold:  "Though  he  deemed  it  his  duty  to  pronounce  that  the  decision  of  tba 
Supreme  Court  was  a  deviation  from  the  spirit  and  letter  of  the  frame  of  government,  yet  he  did  not  moaif  to 
assert  that  any  ground  has  been  shown  for  the  impeachment  of  the  Judges.  But  on  the  contrary,  he  agrved 
that  bribery,  corruption,  or  wilful  and  arbitrary  infraction  of  the  law,  were  the  only  true  causes  fur  imititating 
a  prosecution  of  that  nature."    (See  1  Dallas,  335 ;  Addison's  Trials  129.) 

The  House  resolved,  by  34  to  23,  that  the  charges  of  arbitrary  and  oppressive  proceedings  In  the  judges  of  the 
Supreme  Court  are  unsupported  hy  the  testimony  introduced,  and  eonsoqueutly  that  there  is  no  just  cause  for 
impeaching  the  said  Justices.    { See  thu  report  of  this  ease  in  1  Dallas,  3d  ed..  Philo.  1830,  p.  353  [3*2UJ.) 

On  the  trial  of  Chose,  Mr.  Rodney,  referring  to  this  case,  said :  "  Three  of  the  Judges  of  the  Supreme 
Conrt  were  aiccnsed  of  fining  and  imprisoning,  without  the  intervention  of  a  Jury.  afellow-citizt>nfor  publishing 
a  paper  which  they  considered  m  a  contempt  of  court.  The  Judges  were  defended  by  two  mr>t»t  able  and  elo- 
quent  cuuusel,  who  contended  that  the  Constitution,  the  laws  and  the  practice  of  Pennsylvuniu,  by  adopting 
the  common-law  doctrines  on  the  sutiject.  Justified  the  proceeding,  and  that  if  there  was  no  law  to  justify  it, 
their  conduct  flowed  from  an  honest  error  in  Judgment.  But,  Kir,  they  did  not  attempt  to  maintain  the  position 
contended  for  on  this  occasion,  that  to  support  an  impeachment  the  conduct  of  a  judge  must  be  such  as  to  sub- 
ject him  to  an  indictment,"    (See  2  Chase's  Trial,  399.) 

^  Impeachment  of  Alexander  Addison,  president  judge  of  the  courts  of  common  pleas  of  Westmoreland 
and  other  counties,  1802-3,  convicted  of—  I.  Directing  a  Jury  that  the  address  of  an  as(K>ciate  Judge  to  them 
"had  nothing  to  do  with  the  question  before  them;"  and  2.  Preventing  an  associate  Judge  from  addressing 
the  grand  Jury  concerning  their  dntier*.  by  denying  the  right,  and  by  leaving  the  bench,  aiid  thus  irregularly 
adjourning  the  court"    (Addison's  Trial,  by  Thomas  Lloyd,  2d  ed.,  Lancaster,  1803.) 

Mr.  McKean,  one  of  the  managers,  in  opening  the  trial.  siUd:  "Offences  under  color  of  office  *  *  have 
always  been  considered  as  the  most  proper,  and  of  course  the  usual  ground  of  impeachment.  They  are  such 
as  the  ordinary  magistrates  cannot  or  dare  not  punish.  *  *  It  often  happens  that  officers  may  and  do  abuse 
their  power  to  the  injury  of  the  commonweiUth,  and  at  the  same  time  in  such  a  manner  as  not  to  render  their 
conduct  cognizable  before  the  ordinary  tribunals  of  justice,  so  as  to  proceed  by  indictment  or  information.'* 
(See  Addison's  Trial,  31.) 

In  Pennsylvania  the  courts  entertain  jurisdiction  of  commouolaw  crimen.  The  Attorney  Oenerul  filed  a 
motion  for  a  rale  against  Addison,  to  show  cause  in  the  Supreme  Court  why  an  information  should  not  be 
filed  against  him.  The  court  held  that  it.  was  the  right  of  the  associate  Judge  to  address  the  grand  jury ;  but 
the  conrt,  per  Chief  Justice  Shippen,  said:  "The  attidavit  does  not  state  malice.  It  would  seem  to  be  a  mis- 
take of  right.  Unless  a  crime  is  stated  the  court  cannot  take  cognizance.  There  may  be  another  remedy, 
[by  impeachment.]  It  does  not  lie  with  us  to  say  what  that  is.  'i'he  proceeding  was  arbitrary,  unbecoming, 
unhandsome,  ungentlemanly,  unmannerly,  and  improper;  but  there  not  being  an  imputation  of  wilful  misbe- 
havior and  malice,  it  is  not  indictable  or  the  subject  of  an  information."    (Trial.  70.) 

Judge  Addison,  in  his  defence,  said :  "No  impeachment  will  lie  but  for  a  mbdemeanor  In  office,  and  every 
misdemoanur  in  office  is  Indictable ;  the  officer  Impeached  still  remains  liable  to  indictment,  trial,  judgment, 
and  punishment  according  to  law.  An  impeachment  lies  only  where  an  indictment  lies ;  no  officer  can  be 
convicted  on  an  impeachment  who  ought  not  to  be  convicted  on  an  indictment ;  and  the  punishment  on 
impecchment  is  cumulative — not  exclusive.  The  acts  for  which  an  officer  may  be  impeached  are  precisely  those 
for  which  he  may  be  indicted  as  an  officer ;  misdemeanors  in  office,  offences  or  unlawful  acts  done  with  an 
evil  Intention  in  his  official  capacitv."    (Trial,  104.) 

'  A  mere  unlawful  act  from  a  nustake  or  error  in  judgment  cannot  be  alleged  as  a  [impeachable]  crime. 
Not  only  wrong,  but  wilful  wrong  must  be  made  out,  or  the  offence  is  not  complete."    (Page  118.) 

Though  a  judge  acts  uulawftally  and  unconstitutionally,  he  cannot  be  convicted  on  an  impeachment  unless 
he  has  acted  wilfully  so."    (Page,  139:  see  I  Dallas,  335.) 

But  this  position  was  denied,  and  AwUaon  wm  found  giiilty  by  a  vote  of  80  to  4.  (See  this  ease  referred  to, 
3ChMe'sTriaI,396.) 
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In  MaBsachusetts,'*'  tbe  rule  is  well  settled  in  conformity  with  what  seems  to 
be  tbe  recognized  doctrine  in  the  Senate  of  the  United  States. 

Amok:fr  the  cases  tried  with  great  learning  and  ability  there,  is  that  of  James 
Preecott,t  who  was  convicted  before  the  senate.' 

Mr.  Blakb4  for  the  defence,  insisted  that  impeachment  is  "  a  process  which 
can  only  be  resorted  to  for  the  punishment  of  some  great  offence  against  a  known, 
settled  law  of  the  land."  The  prosecution  maintained  '*  that  any  wilful  viola- 
tion of  law,  or  any  wilful  and  corrupt  act  of  omission  or  commission  in  execution 
or  under  color  of  office  *  *  is  such  an  act  of  misconduct  and  maladminis- 
tration in  office  as  will  render  him  liable  to  punishment  by  impeachment."! 

Chief  Justice  Chasb  evidently  holds  that  a  failure  to  perform  official  duty  is 
impeachable,  without  reference  to  its  indictable  character  or  the  motives  therdTor. 
And  further,  that  the  Senate  is  so  entirely  the  exclusive  judge  of  what  is  official 
delinquency,  that  the  President  cannot  protect  himself  against  impeachment  for 
a  failure  to  execute  a  law  by  the  decree  of  a  court  enjoining  him  therefrom. 

On  the  15th  April,  1867,  in  refusing  the  application  of  the  so-called  State  of 


*  The  Maisacbtuetts  cases 

1.  Impeachment  of  William  Oreenleaf.  sherlfT  of  Worcester  county,  1788.  Convicted — (1.)  Of  detaining  for 
his  private  uoe  public  moneys,  when  the  commonwealth  has  a  right  thereto ;  (2.)  Of  exhibiting  dishonest 
aeooonts  of  taxes  collected;  (3.)  Of  detaining  for  two  years  public  moneys  from  town  of  Petersham;  (4.)  Of 
procuring  from  the  treaimrer  of  commonwealth  an  execution  for  money  previously  collected  by  him ,  (S.)  Of 
false  returns  on  executions;  (&)  Of  procuring  a  warrant  of  dlstreis  for  money  previously  paid  him. 

2.  Impeachment  of  William  Hunt,  a  justice  of  tbe  peace  of  Watertown,  1794.  Convicted  of  entering  on  his 
docket,  on  the  trial  day  of  cauxes.  the  personal  appearance  of  plaintiffs,  who  wore  abseot,  though  defendants 
damanded  their  appearance.    The  seuate  found  Hunt  guilty,  but  suspended  Judgment  for  a  year. 

3.  Impeachment  of  John  VInal,  a  Justice  of  the  peace  of  Suffolk  county,  1800.  Convicted  of  extortion  and 
bribery. 

4.  Impeachment  of  Moses  Copeland,  a  Justice  of  the  peace  for  Lincoln  county,  1807-'8.  Acquitted  on 
charges :  Ittt.  That  he  bought  a  note  indorsed  in  blank,  and  entert^ned  suit  in  name  of  Samuel  Kingsbury, 
and  rendered  judgment,  though  in  fact  the  note  was  Copeland*s ;  SkL  For  defaulting  a  defendant,  and  entering 
Jaugment  before  the  hour  set  for  trial ;  3d.  Bribery 

5.  Impeachment  of  James  Prescott,  Judge  of  probate  for  Middlesex,  1821.  Convicted  of  exacting  illegal  fees, 
and  of  inserting  by  interlineation  in  a  guardian's  account,  previously  sworn  to,  an  item  due  to  and  paid  to  him- 
self, and  then  of  Kcttliug  the  account  as  Judge. 

See  "Prescott's  Trial,  by  Pickering  and  Gardner.  Boston,  1831."  In  the  appendix  Is  an  abRtract  of  the  pre- 
oeding  impeachments.  On  the  trial  of  Prescott,  it  was  said  by  Mr.  Blake,  (u-^uendo,  that  *'  within  the  compass 
of  forty  long  years,  three  or  four  solitary  instances  of  trial  by  impeachment  have  occurred  in  this  common- 
wealth. Of  theHe,  two  I  believe  [three]  resulted  in  a  conviction ;  and  I  feel  myself  JuHtificd  in  stating,  that  in 
neither  of  the  instances  alluded  to  was  there  any  point  of  constitutional  law  involved  in  the  Inquiry." 

This  coiM*  was  conducted  with  great  abllitv. 

And  see  Report  of  the  Trial  and  Acquittal  of  Edward  Shippen,  Ctiief  Justice  of  Pennsylvania,  and  Others/ 
before  the  Senate  of  that  State,  in  18U5,  by  Wm.  Hamilton. 

Trial  of  George  W.  Smith.  County  Judge  of  Oneida  county,  before  the  Senate  of  New  York.  1866. 

Trial  of  Impeachment  of  Levi  Hubbell,  Judge  of  the  Second  Circuit,  by  the  Senate  of  WiKConirin,  June,  1653. 

"An  Account  of  the  Impeachment  and  Trial  of  the  late  Francis  Hopklnson,  Eko.,  Judgu  of  the  Court  of 
Admiralty  for  the  Commonwealth  of  Pennxylvaiiia;  Printed  bv  Francis  Bailey,  Philadelphia,  1794." 

He  was  tried  and  acquitte4  in  November  and  December,  1780. 

The  same  volume  contains  "An  Account  of  the  Impeachment,  Trial,  and  Acquittal  of  John  Nicholson,  Esq., 
Comptroller  General  of  Pennsylvania." 

He  was  acquitted  April  7, 1794. 

t  In  1821,  Prescott,  a  Judge  of  probate,  was  impeached  before  the  senate  of  Massachusetts.  The  12th 
article  charged  that  Ware  was  guardian  of  Birch,  a  non  eompoB  mentis ;  that  Orout,  one  of  the  overseers  of 
the  poor,  had  some  controvernr  with  the  guardian  as  to  some  property  of  the  ward  not  involved  in  the  account ; 
that  the  Judge,  as  attorney,  advised  tbe  parties,  and  charged,  and  was  paid  five  dollars  by  the  guardian  there- 
for ;  that  tbe  Judge  interlined  this  Item  in  the  account  which  had  been  prevlonly  i*wom  to,  and  settled  the 
•eeonnt  allowing  tliis  item :  Prescott's  Trial,  189.  The  law  did  not  prohibit  Judges  from  acting  as  attorneys  in 
matters  not  coming  before  their  court 

It  was  objected  by  the  defence  that  this  was  not  an  offence  indictable,  and  so  not  Impeachable  :  that  espe- 
cially was  this  so  in  Massachusetts,  since  the  constitution  authorixed  a  removal  upon  the  address  of  both  houses 
<Mr  the  legislature  for  any  cause,  and  left  impeachment  against  "  officers  for  misconduct  or  maludministration  in 
their  offices." 

But  one  of  the  managers  said  in  substance :  "  We  stand  here  on  no  statute,  on  no  particular  law  of  tiie  com- 
monwealth ;  there  is  none  for  such  a  case.  We  stand  here  upon  the  broad  principles  of  the  common  law— of 
common  Justice  *  >  Such  conduct  is  disgraceftil  and  contrary  to  the  usages  of  all  civilized  nations  *  '* 
We  have  shown  the  conduct  of  the  respondent  *  *  to  have  been  grossly  improper  and  mischievous  hi  its 
tendency ;  this  is  quite  enough ;  he  has  rendered  bimself  unworthy  of  office,  and  therefore  ought  to  be  impeached 
and  removed."   ( Prescott's  Trial,  149.    See  Button's  remarks,  193-4.) 

And  so  the  senate  decided  by  a  vote  of  19  to  6,  and  convicted  Judge  Prescott. 

X  Prescott's  Trial,  114.  He  quoted  4  Blackstone  259,  that  impeachment  "is  a  prosecution  of  the  already 
known  and  establii^ied  law;  "  and  2  Wooddeson  611 ;  and  part  1  of  Dolby's  Report  of  the  Trial  of  the  Queen. 
p.  S41,  on  a  bill  of  pains  and  penalties  for  adultery,  where  it  was  said  by  the  Earl  of  I^iverpool.  "  he  knew  not 
now  they  could  make  that  a  subject  of  impeachment,  which  by  the  law  of  England  was  not  a  crime.'* . 

Mr.  Webster  for  the  defence  Mid :  "  An  impeachment  is  a  prosecution  for  the  violation  of  existing  laws." 
(Pntcott's  Trial,  164.) 

I  Frescoti'f  Trial  182,  por  GOiaw.    See  Dutton's  speech  194. 
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Mlssissippf  for  leave  to  file  a  bill  to  enjoin  the  execution  of  the  ''  reconstruction 
acta"  of  Congress,  he  said :  , 

Sappose  the  bill  filed  and  tbe  iniiiiictkm  prayed  for  be  allowed.  If  the  President  refme 
ebedience«  it  is  needless  to  observe  that  the  court  is  without  nower  to  enforce  its  process.  If, 
on  the  other  hand,  the  President  complies  with  the  order  of  toe  court,  and  refuses  to  execute 
the  act  of  Congress,  is  it  not  clear  that  a  collision  roaj  occur  between  the  executive  and 
legislative  departments  of  the  government  ?  Maj  not  the  Honse  of  Representatives  impeach 
the  President  for  such  refusal  7  And  in  that  case  could  this  court  interpose  in  behalf  of  tka 
President,  thus  endangered  bv  comj^liance  with  its  mandate,  and  restrain  by  injunction  the 
Senate  of  the  United  States  from  sitting  as  a  court  of  impeachment  ?  Would  the  strange 
spectacle  be  offered  to  the  public  wonder  of  an  attempt  by  tab  court  to  arrest  proceedings  in 
toat  couintf 

Theee  qnestions  answer  themselveB. 

The  question  whether  an  act  is  impeachable  which  is  not  indictable  at  com- 
mon law  when  committed  hy  officers  who  are  answerable  by  indictment,  is 
only  important  to  determine  how  far  the  remedy  by  impeachment  extends. 
But  almost  every  conceivable  act  of  official  misdemeanor  is  at  common  law 
indictable,  though,  on  grounds  of  public  policy,  the  higher  officers  are  not  liable 
to  prosecution  in  the  ordinary  courts  for  official  misdemeanors. 

But  the  question,  as  already  shown,  is  put  at  rest  by  the  practice  in  England, 
by  the  language  of  the  Constitution,  by  the  opinions  of  its  framera,  by  con-^ 
temporaneous  exposition,  by  the  uniform  usage  under  it,  and  by  the  united 
opinion  of  all  the  elementary  writers.  The  value  of  these  it  is  unnecessary  to- 
discuss,  as  they  are  understood  by  all  lawyers.* 

It  has  alreaay  been  showu  that  the  violation  of  a  public  statute,  though  the^ 
statute  in  terms  provides  no  punishment,  is  at  common  law  indictable. 

Bat  it  may  be  urged  that  if  an  officer,  charged  by  the  Constitution  and  his 
oath  with  the  duty  of  executing  the  laws,  knowingly  and  intentionally  sus- 
pends the  operation  of  a  particular  statute,  refuses  to  execute  another,  and 
violates  a  third,  but  does  so  with  a  view  to  promote  the  public  interest,  his 
motives  are  good,  and  he  is  not  impeachable,  t 

This  view,  so  plausible  and  insidious,  is  nevertheless  so  dangerous  that  its 
very  monstrous  character  will  show  that  it  cannot  be  maintained.  An  example 
will  illustrate  it.  Let  it  be  supposed  that  with  the  initiatory  steps  of  the  rebel- 
lion the  President  had  declared  that  the  national  government  had  no  constitu- 
tional power  to  suppress  a  rebellion  by  force  of  arms.  { 

Now,  whether  such  an  utterance  was  extorted  by  fear,  or  might  have  been 
an  honest  but  perverted  political  theory,  or  the  result  of  a  treasonable  purpose 
to  aid  traitors,  wonjd  have  been  in  its  consequences  to  the  nation  all  the  eame 
if  it  could  have  controlled  the  counsels  of  the  nation.  This  sentiment,  believed 
and  acted  on,  would  have  witnessed  the  destruction  of  the  government.  And 
must  the  nation  perish  because  a  President  honestly  believes  in  the  fatal  heresy 
that  the  Constitution  and  Congress  are  powerless  for  self-preservation  ]  If  so, 
the  nation  must  die  out  of  tender  regard  to  the  political  idiosyncrasy  of  the 
President  ?     Tfte  same  fatal  error  of  opinion  and  conduct  will  be  impeachable 

I        III-  -  ^  -    --    —  — ■ 

*  They  are  diitcassed  in  Sedgwick  on  Statntory  and  GonsUtntional  Conttraetion. 

f  But  if  an  officer  actD  vithovt  law,  or  even  in  n  mere  miniHterial  capacity,  but  having  no  discretion  nnder  a 
law,  and  violntPH  hiH  daty  so  ah  to  imperil  tbe  public  safety,  be  id  impeachable. 

Biithop  says :  "When  a  man  serves  in  a  judicial  or  other  capacity  In  which  he  is  catted  (by  law)  to  ererciit 
a  judgment  of  hit  own,  be  is  not  pani»hable  for  a  mere  error  therein  or  for  a  mistake  of  the  law.  Here  the  act, 
to  be  cognizable  criminally  or  even  civilly,  mutt  be  wilftil  and  corrupt.**    (Criminal  Law,  1913.) 

"  When  a  statute  [or  the  ConstltutlonJ  forbids  a  thing  affecting  the  public,  but  provides  no  penalty,  the 
doing  of  it  i*  indictable  at  common  law."    (535  [349]  187  [94.])    "Whenever  the  law,  statutory  or  common, 
casts  on  one  a  duty  of  n  public  nature,  any  neglect  of  the  duty  or  act  done  in  violation  of  it  la  indictaMe. 
(Criminal  Law,  537  [350,  J  9ia) 

The  same  rule  muitt  exist  when  no  law  anthorlses  it.  But  it  should  be  remembered  that  the  rules  which 
prevail  in  ordinary  courtx  have  no  application  in  impeachment  eases  except  as  the  reasons  upon  which  they 
re»t,  commend  them  to  the  consideratioa  of  and  adoption  by  the  Senate.  The  Senate  is  governed  by  tbe  "  lac 
et  eonsuetudo  parliamcnti." 

^  In  the  message  of  December  4,  1860,  the  President  said:  "The  power  to  make  war  against  n  Stato  is  at 
variance  with  the  whole  spirit  and  intent  ofthe  Coastitntion.  *  *  *.  Our  Union  rests  upon  public  opinion. 
If  it  cannot  live  in  the  affections  of  the  people,  it  must  one  day  perish.  Congress  possesses  many  means  of 
ftreserving  it  by  condUatJon ;  but  flto  swor4  was  Boi  ]pjmced  in  their  hands  to  preserve  it  by  force." 

10  I  P 
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in  one  President  who  knowB  the  right  and  jet  the  wrong  porsaes,  wHIle  another, 
who  believes  in  a  fallacy  because  he  loves  it,  will  escape  unpunished,  though 
the  inherent  wrong  in  principle  and  in  e£Pect  it  the  aame  in  both  cases. 

If  the  President  would  undertake  to  expel  Congress  as  an  illegal  body,  he 
could  Bcarc€*ly  escape  impeachment  upon  a  plea  of  good  motives.  No  tyrant 
ever  yet  reigned  who  did  not  plead  good  motives  for  his  usurpations.  But  even 
these,  if  they  could  be  so  in  fact,  never  sanctify  oriminal  acts.  As  well  might 
larceny  be  justified  by  a  purpose  to  promote  charitable  objects,  as  violations  of 
the  Constitution  by  professions  of  securing  the  public  interest.  In  both  dises 
the  motive  is  illegal^  and  no  circumstances  can  justify  a  criminal  act  purposely 
committed.  Congress  may  withhold  punishment,  or  pass  acts  of  indemnity, 
just  as  the  President  may  pardon  crime;  but  criminal  purposes,  studiously  per- 
sisted in,  present  no  case  foe  clemency. 

This  subject,  so  far  as  it  relates  to  ordinary  courts,  is  well  understood.  Sedg- 
wick, under  the  caption  *  Good  faith  no  excuse  for  violation  of  statutes,"  says  : 
"  We  have  already  had  occasion  to  notice  the  rule  that  ignorance  of  the  law 
cannot  be  set  up  in  defence.  All  are  bound  to  know  the  law,  and  this  holds 
good  as  well  in  regard  to  common  as  to  statute  law,  as  well  in  regard  to  crimi- 
nal as  to  civil  cases.  In  regard  even  to  penal  laws,  it  is  strictly  true  that  igno- 
rance is  no  excuse  for  the  violation  of  a  statute.*  So  in  regard  to  frequent 
attempts  which  have  been  made  to  exonerate  individuals  charged  with  disobe- 
dience to  penal  laws  on  the  ground  of  good  faith  or  error  of  judgment^  it  has 
been  held  that  no  excuse  of  this  of  this  kind  will  avail  against  the  peremptory 
words  of  a  statute  imposing  a  penalty.  If  the  prohibited  act  haa  been  done, 
the  penalty  must  be  paid."  t ' 

And  this  but  reiterates  the  law  of  impeachment,  as  recognized  in  England  and 
the  United  States.  | 

Judges  have  been  impeached  in  England  "  for  misinterpreting  the  laws,"  and 
the  Earl  of  Bristol  for  advising  "  against  a  war  with  Spain."  Yet  these  were 
doubtless  honest,  but  were  regarded  by  the  impeaching  power  as  mistaken  and 
pernicious  opinions. 

Even  Judge  Humphreys,  who  was  impeached  before  the  Senate  of  the  United 
States  for  making  a  secession  speech,  may  have  honestly  believed  what  he  said, 

*  Smith  a.  Brown,  1  Wend.,  231 ;  Caiwell  v.  Allen,  7  Johnt.,  63. 

t  Sedgwick  on  Stat.  &  Const.  Law,  100;  Calcroft  v.Gibbt,  5  Term  R.,  19;  Morris  v.  People,  3  Denio,  381— 
40e ;  People  v.  Brook*,  1  Id. ,  457.  (>n  the  trinl  of  Warren  Hanthigs,  It  waa  argued  that  be  had  exerted  his 
"powerw  for  the  public  good."  Bat  the  lord  chancellor  iaid  *'  howevtr pure  hia  intentions  might  have  been^  if 
he  Tiolatfd  every  principle  of  morality  and  jai«tice,  he  lihould  not  think  that  any  ]fUblic  ezigenqf  ought  to  be 
plmded  as  ajuMi/ealion." 

March  2.  Lord  Tliuriow  laid:  "The  number  of  at^Jclei  preferred  were  twenty,  each  containing  a  great 
number  of  bUcgutiouH ;  of  thifl  number  tibe  Commonti  had  given  no  evidence  upon  fourteen,  and  upon  very 
faioniiderable  partv  of  three  more." 

"The  iinpeaciimcnt,  however,  might  now  be-soid  to  rest  upon  four  points — ^breach  of  faith,  oppreuiion,  and 
Injustice,  hh  in  the  two  articles  of  Cheyt  Sing  and  the.  Begum ;  corruption,  as  in  the  article  of  the  presents  ; 
and  a  wanton  wa«te  of  the  poblic  money  for  private  purpotfes,  as  in  the  contracts.  In  cuuHidoriug  the  flrrt 
two  pointx,  he  conceived  it  would  become  their  lordships  to  reflect  on  the  situation  in  whjph  Mr.  HaHtingi  was 
placed.  PoBseued  of  ubsolnte  power,  the  question  would  be,  had  be  exerted  that  power  for  tlio  public  good. 
or  had  he  on  any  occasion  been  actuated  by  bane  or  malicious  motives)  If  in  the  case  of  Cheyt  Sing  and  the 
Begums,  their  lordKhips  should  be  of  opinion  that  he  was  neltlier  oudicious  nor  corrupt,  the  charges  natur> 
aliv  fell  t4)  the  ground." 

"The  lord  chuncellor  concurred  generally  in  what  bad  fallen  Arom  the  noble  and  learned  lord,  but  could  not 
go  quite  so  far  ait  to  t*ay  that  Mr.  Hastings  would  be  justified  in  any  gross  abuse  of  the  arbitrary  power  which 
he  possesKod,  even  though  it  should  be  made  clear  that  he  was  actuated  neitlifr  by  corrupt  nor  by  malicious 
motives.  Mr.  Ha»tingH  Imd  great  power  lodged  in  his.  hands  undottbtedly.  He  was  responsible  to  his  coun- 
try for  a  proper  use  of  that  power ;  and  however  pure  hie  intentions  might  have  been,  if  he  violated  every 
principle  of  morality  and  Justice,  he  should  not  tiiink  that  any  public  exigency  ought  to  be  pleaded  as  ajusti- 
•cation. 

March  5.  The  lord  chancellor  said :  "  The  conduct  of  the  governor  general  in  relation  to  the  transactions 
with  Cheyt  Sing  in  the  year  1780,  appeared  to  him  to  stand  in  a  different  point  of  view,  and  to  call  for  other 
coniideratiuns.    To  tiuy  the  least  of  that  conduct  on  the  part  of  Mr.  HastingA,  it  m<>rito(l  a  certain  degree  of 
blame ;  but  how  far  it  might  rise  up  to  a  high  crime  an4  misdemeanor  would  depend  on  other  and  ftatnre  pro 
ceedings  uf  the  governor  general  that  yet  remained  to  be  discussed." 

tin  the  trial  of  Lord  Melville  it  was  insisted  that  his  use  of  the  public  money  was  not  Impeachable  unless 
the  motive  was  guilty.  "  The  question  in  the  case, "  said  the  defence,  "  as  In  all  cases,  is  the  motive  of  the  heart, 
actio  non  est  reus,  nisi  mens  sit  rea — a  person  is  not  guilty  If  his  heart  Is  not  guilty."  ( Aspemis  Rep.,  290. )  But 
in  the  questions  put  to  and  decided  by  the  Judges,  the  motive  ntm  ignored,  and  only  the  legalkjf  of  his  conduct 
decided 
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and  migbt  bave  supposed  hirmotives  good ;  bat  tbis  consideration  was  so  unim- 
portant that  it  was  never  once  mentioned  on  the  trial. 

The  result  Is,  that  an  impeaehtMe  kigk  crime  &r  mudemeanor  is  one  in  iU  nature 
9r  consciences  subversive  qfsomejundamenfal  or  essentia!  principle  of  govern" 
ment  or  highly  prejudicial  to  the  public  interest^  ami  ihu  may  consist  of  a 
violation  of  the  Constitution,  qflaw,  of  an  official  oath,  or  of  duty,  by  an  aei 
committed  or  omitted,  or,  without  violating  a  positive  law,  by  the  abuse  ofdis* 
cretionary  powers  from  improper  motives  or  for  an  improper  purpose. 

It  should  be  understood,  howeyer,  that  while  this  is  a  proper  definition,  yet 
it. by  no  means  follows  that  the  power  of  impeachment  is  limited  to  technical 
crimes  or  misdemeanors  only.  It  may  reach  officers  who,  from  incapacity  or 
other  cause,  are  absolutely  unfit  for  the  performance  of  their  duties,  when  no 
other  remedy  exists,  and  where  the  public  interests  imperatively  demand  it. 

When  no  other  remedy  can  protect  them,  the  intemts  of  millionB  of  people 
may  not  be  imperilled  from  tender  regard  to  official  tenure,  which  can  only  be 
held  for  their  ruin. 

Mr.  Butler's  speech  occupied  three  hours  in  the  delivery,  with  the  exception 
of  a  recess  of. ten  minutes,  which  was  taken  on  the  motion  of  Mr.  Senator  Wil- 
son, when  he  had  spoken  about  two  hours.     When  he  concluded — • 

Mr.  Manager  Bingham.  Mr.  President,  I  am  instructed  by  mv  associates  to 
say  that  we  are  ready  to  proceed  with  the  evidence  to  make  good  the  articles  of 
impeachment  exhibited  by  the  House  of  Representatives  against  the  President 
of  the  United  States.     My  associate,  Mr.  Wilson,  will  present  the  testimony. 

Mr.  Johnson.  We  cannot  hear,  Mr.*  Chief  Justice.  I  hope  the  honorable 
manager  will  speak  a  little  louder. 

Mr.  Manager  Bingham.  I  repeat,  for  the  information  of  the  Senate,  that  the 
managers  on  the  part  oMhe  House  of  Representatives  are  ready  to  proceed  with 
testimony  to  make  good  the  articles  of  impeachment-  exhibited  by  the  House  of 
Representatives  against  the  President  of  tne  United  States,  and  that  my  asso- 
ciate, Mr.  Wilson,  will  present  the  testimony. 

The  Chief  Justice.  The  managers  will  proceed  with  the  evidence. 

Mr.  Manager  Wilson.  I  wish  to  statb  on  behalf  of  the.  managers  that,'not- 
withstanding  many  of  the  documents  which  we  deem  important  to  be  presented 
in  evidence  have  been  set  oat  in  the  exhibits  accompanying  the  answers,  and 
also  in  some  of  the  answers,  we  still  are  of  opinion  that  it  is  proper  for  us  to 
introduce  the  documents  originally,  by  way  of  guarding  against  any  mishaps 
that  might  arise  from  imperfect  copies  being  set  out  in  tbe  answer  and  in  th^ 
exhibitt*. 

I  offer  first,  on  behalf  of  the  managers,  a  certified  copy  of  the  oath  of  the 
President  of  the  United  States,  which  I  will  read  : 

I  do  Bolemnlj  swear  that  I  will  faithfally  execnte  the  office  of  the  President  of  the  United 
States,  and  will,  to  the  best  of  my  ability,  preserve,  protect,  and  defeiid  the  CoiistitutioD  of 
the  United  States. 

ANDREW  JOHNSON. 

To  which  is  attached  the  following  certificate  : 

I,  Salmon  P.  Chase,  Chief  Jnstice  of  the  Supreme  Court  of  the  United  States,  hereby 
certify  that  on  this  15th  day  of  April,  1865,  at  the  city  of  Washington,  in  the  District  of 
Columbia,  personally  appeared  Andrew  Johnson,  Vice>Pre«ident,  upon  whom,  by  the  death 
of  Abraham  Lincoln,  late  President,  the  duties  of  the  office  of  President  of  the  United  States 
have  devolved,  and  took  and  subscribed  the  oath  of  office  above  set  forth. 

SALMON  P.  CHASE, 

Q%  J*  o.  C  Ut  S» 

The  document  is  certified  under  the  hand  of  the  acting  Secretary  of  State, 
and  attested  by  the  seal  of  the  department,  as  follows : 
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United  States  of  Ammtca,  Departmbitt  op  Stats. 
To  all  to  whom  these  presetUi  ihall  come,  greeting  : 

I  certify  that  the  doconiBiit  hereto  annexed  if  a  ^oorrect  copj  of  the  orifinal  filed  in  this 
department. 

in  testimonj  whereof  I,  Frederick  W.  Seward,  aetinff  Secretaiy  of  State  of  iibe  United 
States,  have  hereonto  snhecribed  mj  name  and  caosed  the  seal  of  the  Department  of  State 
to  be  affixed. 

Done  at  the  citj  of  Washington,  Uiis  12th  day  of  March,  A.  D.  1868,  and  ot  the  inde- 
pendence of  the  United  States  of  America  the  ninety-second. 

F.  W.  SEWABD.    {seal.] 

I  now  offer  the  nomination  of  Mr.  Stanton  as  Secretary  of  War  by  Preaide^t 
Lincoln.     It  is  as  follows  : 

In  Exbcutite  Session,  Senate  op  the  Unffed  States, 

January  13,  1862. 

The  following^  messasfe  was  receiyed  from  the.  President  of  the  United  States,  by  Mr. 
Nicolay,  his  secretary : 

To  the  Senate  of  the  United  States: 

I  nominate  Edwin  M.  Stanton,  of  Pennsylvania,  to  be  Secretary  of  War,  in  place  of  Simon 
Cameron,  nominated  to  be  minister  to  Rossia. 

ABRAHAM  LINCOLN. 
ExecutiyvMansion,  Jannarji  13, 1862. 

I  next  offer  and  will  read  the  action  of  the  Senate,  in  execntive  session,  upon 
said  nomination : 

In  Executive  Session,  Senate  of  the  United  States, 

January  15,  1862. 

Resolved,  That  the  Senate  advise  and  consent  to  the  appointment  of  Edwin  M.  Stanton,  of 
Pennsylvania,  to  be  Secretary  of  War,  agreeably  to  the  nomination. 

And  this  is  certified  by  the  Secretary  of  the  Senate,  «s  follows : 

I,- John  W.  Forney,  Secretary  of  the  Senate  of  tlie  United  States,  do  hereby  certify  that* 
the  foregoiiif^  are  true  extracts  rrom  the  journal  of  the  Senate.    These  extracts  are  made  and 
certified  iiiider  the  anthority  of  the  acl  approved  8th  August,  1846,  entitled  *' An  act  making 
copies  of  papers  certified  by  the  Secretary  of  the  Senate  and  the  Clerk  of  the  House  of  Rep- 
resen/fttives  legal  evidence." 
Given  under  my  hand  at  Washington,  this  11th  day  of  March,  1868. 

JOHN  W.  FORNEY, 

Secretary  of  the  Senate, 

I  next  offer  a  copy  of  the  commnnication  made  to  tbe  Senate  December  12, 
1 867,  by  tbe  President  As  this  document  is  somewhat  lengthy,  I  will  not  read 
it  unless  desired.  It  is  tbe  message  of  tbe  President  assigning  bis  reasons  for 
the  suspension  of  tbe  Secretary  of  War. 

Mr.  Stanbbry.  Read  it,  if  you  please. 

Mr.  Manager  Wilson.  It  is  as  follows : 

Communieation  from  the  President  of  the  United  States^  relating  to  the  suspension  from  the 

office  of  Secretary  of  War  of  Edwin  M.  Stanton, 

To  the  Senate  of  the  United  States  : 

On  the  12th  of  August  last  I  suspended  Mr.  Stanton  from  the  exercise  of  the  office  of  Sec 
tary  of  War,  and  on  the  same  day  designated  General  Grant  to  act  as  Secretary  of  War 
md  interim. 

The  following  are  copies  of  the  Ezecutiye  orders : 

•*  Executive  Mansion, 

«*  Washington,  August  18,  1867. 
^  "  Sir  :  By  virtue  of  the  power  and  authority  vested  in  me,  as  President,  by  the  Constitu- 
tion and  the  laws  of  the  United  States,  you  are  hereby  suspended  from  office  as  Secretary  of 
War,  and  will  cease  to  exercise  any  and  all  functions  pertaining  to  the  same. 

**  You  will  at  once  transfer  to  General  Ulysses  S.  Grant,  who  has  this  day  been  autborizcMl 
and  empowered  to  act  as  Secretary  of  War  ad  interim,  all  records,  books,  papers,  and  other 
public  property  now  in  your  custody  and  charge. 
*'Hon.  EDWIN  M.  Stanton,  Secretary  of  H'ar." 
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"Executive  Mansion, 
**  ffashingtan,  D,  C,  Avgust  12,  1867. 

**  Sir  :  Hon.  Edwin  M.  Stanton  having  beon  this  daj  suspended  as  Secretary  of  War,  yon 
are  litereby  authorised  and  empowered  to  act  as  Secretary  of  War  md  t«f«rim,  and  will  at  once 
enter  upon  the  discharge  of  the  duties  of  the  office. 

"  The  Secretary  of  War  has  been  instructed  to  transfer  to  yon  all  the  records,  boks,  papers, 
and  other  public  property  now  in  his  custody  and  charge. 

'*  General  Ulysses  S.  Grant,  Washington,  D,  C.*' 

The  following  c^mmtinication  was  received  from  Mr.  Stanton : 

"  War  Department, 
■*  Wmskington  CUy,  August  \%  JdOT. 

"  Sir  :  Your  note  of  this  date  has  beon  received,  Informing  me  that  by  virtue  of  the  powers 
and  authority  vested  in  yon  as  President  by  the  Constitution  and  laws  of  the  United  States, 
I  am  suspended  from  office  as  Secretary  of  War,  and  will  cease  to  exercise  any  •and  all  func- 
tions pertainine  to  the  same ;  and  also  directinc^  me  at  once  to  transfer  to  General  Ulysses 
S.  Grant,  who  nas  this  day  been  authorized  and  empowered  to  act  as  Secretary  of  War  md 
interim^  all  records,  books,  papers,  and  other  public  property  now  in  my  custody  and  charge. 

**  Under  a  sense  of  public  outy  I  am  compelled  to  deny  your  right,  under  the  Coustitutron 
and  laws  of  the  United  States,  without  the  advjpe  and  consent  of  the  Senate,  and  without 
legal  cause  to  suspend  me  from  the  office  of  Secretary  of  Wac,  or  the  exercise  of  any  or  all 
functions  pertaining  to  the  same,  or  without  such  advice  and  consent  to  compel  me  to  transfer 
to  any  person  the  records,  books,  papers,  and  public  pro^rty  in  my  custody  as  Secretary. 

**  But,  inasmuch  as  the  General  commanding  the  armies  of  the  United  States  has  been 
appointed  ad  interim,  and  has  notified  me  thatne  has  accepted  the  appointment,  I  have  no 
alternative  but  to  submit,  under  protest,  to  superior  force. 

"  To  the  President.** 

The  suspension  has  not  been  revoked,  and  the  business  of  the  War  Department  is  con- 
ducted by  the  Secretary  ad  interim.  Prior  to  the  date  of  this  suspension  I  had  come  to  the 
conclusion  that  the  time  had  arrived  when  it  was  proper  Mr.  Stanton  should  retire  from  mv 
cabinet.  The  mutual  confidence  and  accord  which  should  exist  in  such  a  relation  had  ceased. 
I  supposed  that  Mr.  Stanton  was  well  advised  that  his  continuance  in  the  cabinet  was  con- 
trary to  my  wishes,  for  I  had  repeatedly  given  him  so  to  understand  by  every  mode  abort  of 
an  express  request  that  he  should  resign.  Having  waited  full  time  for  the  voluntai^r  action 
of  Mr.  Stanton,  and  seeing  no  manifestation  on  his  part  of  an  intention  to  resign,  I  addressed 
him  the  following  note  on  the  5th  of  August : 

**  Sir  :  Public  considerations  of  a  high  character  constrain  me  to  say  that  your  resignation 
as  Secretary  of  War  will  be  accepted.** 

To  this  note  I  received  the  following  reply : 

"War  Department, 

**  Waskingtim,  August  5,  ldt>7. 

**  Sir  :  Your  note  of  this  day  has  been  received,  stating  that  public  considerations  of  a  high 
character  constrain  yon  to  say  that  my  resignation  as  Secretary  of  War  will  be  accept4Ml. 

"  In  reply,  I  have  the  honor  to  say  that  public  considerations  of  a  high  character,  which 
alone  have  induced  me  to  continue  at  the  head  of  this  department,  constrain  me  not  to  resign 
the  office  of  Secretary  of  War  before  the  next  meeting  of  Congress. 

"EDWIN  M.  STANTON, 

'' Stcrttar^  of  War:' 

This  reply  of  Mr.  Stanton  was  not  merely  a  declination  of  compliance  with  the  request  for 
his  resignation ;  it  was  a  defiance,  and  something  more.  Mr.  Stanton  does  not  content  him- 
self witn  assumitig  that  public  considerations  bearing  upon  his  continuance  in  office  form  as 
fully  a  rule  of  action  fur  himself  as  for  the  President,  and  that  upon  so  delicate  a  questiuu  as 
the  fitness  of  an  officer  for  continuance  in  his  office,  the  officer  is  as  competent  and  as  impar- 
tial to  decide  as  his  superior,  who  is  responsible  for  his  conduct ;  but  he  goes  further,  and 
plainly  intimates  what  he  means  by  **  public  cousidfrations  of  a  high  character  ;'*  and  this  is 
nothing  less  than  his  loss  of  confidence  in  his  superior.  He  says  that  these  public  consider- 
ations have  "alone  induced  me  to  continue  at  the  head  of  this  department,  and  that  they 
'*  constrain  me  not  to  resign  the  office  of  Secretary  of  War  before  the  next  meeting  of  Con- 
gress.*' 

This  language  is  very  sif^nificant.  Mr.  Stanton  holds  the  position  unwillingly.  He  con- 
tinues in  office  only  under  a  sense  of  high  public  duty.  He  is  ready  to  leave  when  it  is  safe  to 
leave,  and  as  the  danger  he  apprehends  from  his  removal  then  will  not  exist  when  Congress  is 
here,  he  is  coustmined  to  remain  during  the  irUerim,  What,  then,  is  that  danger  which  can 
only  be  averted  by  the  presence  of  Mr.  Stanton  or  of  Congress  ?    Mr.  Stanton  does  not  say 


150  mPEACETMENT  OF  THE  PBESIDENT. 

that  '*  public  confliderations  of  a  high  character"  constrain  him  to  bold  on  to  the  office  indefi- 
nitely. He  does  not  say  that  no  one  other  than  himself  can  at  any  time  be  found  to  take  his 
place  and  perform  its  duties.  On  the  contrarv,  be  expresses  a  desire  to  leave  the  office  at 
the  earliest  moment  consistent  with  these  high  public  considerations.  He  says  in  efieci  tbat 
while  Congress  is  away  he  must  remain,  but  that  when  Congress  is  bare  be  can  go.  In  other 
words,  be  has  lost  confidence  in  the  President.  He  is  unwUling  to  leave  the  War  Depart- 
ment in  bis  bands,  or  in  the  bands  of  any  one  the  President  may  appoint  or  designate  to  per- 
form its  duties.  If  he  resigns,  the  President  may  appoint  a  Secretary  of  War  tbat  Mr. 
Stanton  does  not  approve.  Therefore,  be  will  not  resign.  But  wben  Congress  is  in  session 
the  President  cannot  appoint  a  Secretary  of  War  wbicb  the  Senate  does  not  approve.  Con- 
sequently, wben  Congress  meets  Mr.  Stairton  is  readv  to  resign. 
Whatever  cogency  these  "considerations**  may  have  bad  upon  Mr.  Stanton,  wbatever 
^  right  be  may  have  bad  to  eotertain  such  considerations,  wbatever  propriety  tbere  might  be 
I  in  the  expression  of  them  to  otbera,  one  thing  is  certain :  it  was  official  misconduct,  to  say 
the  least  of  it,  to  parade  them  before  bis  superior  officer.  Upon  the  receipt  of  this  extraordi- 
nary note  I  Quly  delayed  the  order  of  suspension  long  enougn  to  make  the  neceasair  arrange- 
ments to  fill  tbe  office.  If  tbis  were  tbe  only  cause  for  bis  suspension,  it  would  be  ample. 
Necessarily  it  must  end  our  most  important  official  relations,  for  I  caunot  imagine  a  degree 
of  eflfrontery  wbicb  would  embolden  tbe  head  of  a  department  to  take  bis  seat  at  the  council 
table  in  tbe  Executive  Mansion  after  such  an  act  Mor  can  I  imagine  a  President  so  for- 
getful of  tbe  proper  respect  and  dignity  wbicb  belong  to  bis  office  as  to  submit  to  sncb  intru- 
non.  I  will  not  do  Mr.  Stanton  the  wrong  to  suppose  tbat  be  entertained  aiy^  idea  of  offering 
to  act  as  one  of  my  constitutional  advisers  after  that  note  was  written.  Tbere  was  an  interval 
of  a  week  between  tbat  date  and  tbe  order  of  suspension,  during  wbicb  two  cabinet  meet- 
ings were  held.  Mr.  Stanton  did  not  present  bimself  at  either,  nor  was  be  expected.  On 
tbe  12tb  of  August  Mr.  Stanton  was  notified  of  bis  suspension,  and  tbat  General  Grant  bad 
been  authorized  to  take  charge  of  tbe  department.  In  bis  answer  to  tbis  notification  of  tbe 
samt^  dHte,  Mr.  Stanton  expresses  himself  as  follows : 

**  Under  a  sense  of  public  duty  I  am  compelled  to  deny  your  right,  under  tbe  Constitution 
and  laws  of  tbe  United  States,  without  tbe  advice  and  consent  of  tbe  Senate,  to  suspend  me 
firom  office  as  Secretary  of  War,  or  tbe  exercise  of  any  or  all  functions  pertaining  to  the 
same,  or  without  such  advice  and  consent  to  compel  me  to  transfer  to  any  person  tbe  records, 
books,  papers,  and  public  property  in  my  custody  as  Secretary.  But  inasmuch  as  the 
General  commanding  tbe  armies  of  tbe  United  States  has  been  appointed  ad  interim,  andyhas 
notified  me  tbat  be  has  accepted  tbe  appointment,  I  have  no  alternative  but  to  submit,  under 
protest',  to  superior  force.*' 

It  will  not  escape  attention  tbat  in  bis  note  of  August  5  Mr.  Stanton  stated  tbat  he  bad 
been  constrained  to  continue  in  office,  even  before  be  was  requested  to  resign,  by  conaidera- 
tions  of  a  high  public  character.  In  this  note  of  August  12  a  new  and  different  sense  of 
public  duty  compels  him  to  deny  tbe  President's  right  to  suspend  bim  from  office  without 
tibe  consent  of  tbe  Senate.  This  last  is  the  public  duty  of  resisting  an  act  contrary  to  law, 
and  be  charges  the  President  with  violation  of  the  law  in  ordering  bis  suspension. 

Mr.  Stanton  refers  generally  to  the  **  Constitution  and  laws  of  tbe  United  States,*'  and 
says  tbat  a  sense  of  public  duty  *' under"  these  compels  him  to  deny  tbe  right  of  the  Prcni- 
dent  to  suspend  him  from  office.  As  to  bis  sense  of  duty  under  the  Constitution,  tbat  will 
be  considered  in  tbe  sequel.  As  to  his  sense  of  duty  under  **  the  laws  of  the  United  States," 
be  certainly  cannot  refer  to  tbe  law  wbicb  creates  the  War  Department,  for  tbat  expressly 
confers  upon  the  President  the  unlimited  right  to  remove  tbe  head  of  the  department.  The 
only  other  law  bearing  upon  the  question  is  tbe  tennre-of-office  act,  passed  by  Congress  over 
tbe  presidential  veto  March  2,  ]8d7.  Tbis  is  tbe  law  wbicb,  under  a  sense  of  public  duty, 
Mr.  Stanton  volunteers  to  defend.  There  is  no  provision  in  tbis  law  which  compels  any 
officer  coming  within  its  provisions  to  remain  in  office.  It  forbids  removals,  but  not  resigna- 
tions. Mr.  Stanton  was  perfectly  free  to  resign  at  any  moment,  either  upon  bis  own  motion 
or  in  compliance  with  a  request  or  an  order.  It  was  a  matter  of  choice  or  of  taste.  There  was 
nothing  compulsory  in  tbe  nature  of  legal  obligation.  Nor  does  he  put  bis  action  upon  tbat 
imperative  ground.  He  says  be  acts  under  a  **  sense  of  public  dutv,"  not  of  legal  obliga- 
tion, compelling  bim  to  hold  on,  and  leaving  bim  no  choice.  The  public  duty  wbicb  is 
upon  him  arises  from  the  respect  which  be  owes  to  tbe  Constitution  and  tbe  laws,  violated  in 
bis  own  case.  He  is,  therefore,  compelled  by  this  sense  of  public  duty  to  vindicate  violated 
law  and  to  stnnd  as  its  champion. 

Thi»«  was  not  tbe  first  occasion  in  wbicb  Mr.  Stanton,  in  discbarge  of  a  public  duty,  was 
called  upon  to  consider  tbe  provisions  of  tbat  law.  That  tennre-o^offico  law  <}id  not  pass 
without  notice.  Like  other  acts  it  was  sent  to  tbe  President  for  approval.  As  is  my  custom. 
I  submitted  its  ccnsideration  to  my  cabinet  for  their  advice  upon  tbe  question,  whether  I 
should  approve  it  or  not.  It  was  a  g^ave  question  of  constitutional  law,  in  which  I  would 
of  course  rely  most  upon  tbe  opinion  of  the  Attorney  General  and  of  Mr.  Stanton,  who  hud 
once  been  Attorney  General.  £very  member  of  my  cabinet  advised  me  tbat  tbe  proposed 
llaw  was  unconstitutional.  All  spoke  without  doubt  or  reservation,  but  Mr.  Stanton's  con- 
•demnation  of  the  law  was  tbe  most  elaborate  and  emphatic.  Ho  referred  to  tbe  constitutional 
provisions,  the  debates  in  Congress—especially  to  the  speecb  of  Mr.  Buchanan  wben  a  sen- 
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ator — to  tbo  decision  of  the  Supreme  Court,  and  to  the  \uhf^  from  the  begfinning  of  the 
goTemment  through  every  sncceMive  admiDistratioD,  all  ooncnniDir  to  eBtablish  the  right  of 
removal  as  vested  by  the  Coustitution  ia  the  Prendent.  To  all  th^  he  added  the  weight  of 
his  own  deliberate  judgment,  and  advised  me  that  it  waa  my  duty  to  defend  the  power  of 
the  President  from  usurpation  and  to  veto  the  law. 

I  do  not  know  when  a  sense  of  jimblic  duty  is  more  imperative  upon  a  head  of  department 
than  upon  such  an  occasion  as  this  He  acts  then  under  the  gravest  obligations  of  law ;  for 
when  be  is  called  upon  by  the  President  for  advice  it  is  the  Constitution  that  speaks  to  him. 
All  his  other  duties  are  left  by  Uie  Constitntioa  to  be  regulated  by  statute;  but  this  duty  was 
deemed  so  momentous  that  it  is  imposed  by  the  Constitution  itself.  After  all  this  I  was  not 
prepared  for  the  ground  taken  by  Mr.  Stanton  in  his  note  of  August  13.  I  was  not  prepared 
to  nnd  him  compelled,  by  a  new  and  indefinito  sense  of  public  duty  under  *'  the  Constitu- 
tion/* to  assume  the  vindication  of  a  law  which,  under  the  solemn  obligations  of  public 
duty,  imposed  bv  the  Constitution  itself,  he  advised  me.  was  a  violation  of  uat  Constitntioa. 
I  make  great  allowance  lor  a  change  of  opinibnf  but  such  a  change  as  this  hardly  falls 
within  iM  limits  of  greatest  indulgence.  Where  our  opinions  take  the  shape  of  #dvioe  and 
influence  the  action  of  others,  the  utmost  stretch  ot  charity  will  scarcely  justify  us  In 
repudiaUng  them  when  they  come  to  be  applied  to  ourselves. 

But  to  proceed  with  the  narrative.  I  was  so  much  struck  with  the  full  mastery  of  the 
question  manifested  by  Mr.  Stanton,  and  was  at  the  time  so  fully  occupied  with  the  prepa- 
ration of  another  veto  upon  the  pending  reconstructiou  act,  that  I  requesttid  hiui  to  prepare 
the  veto  upon  tlus  tenure-of-office  bill.  This  he  decliued  on  the  ground  of  physical  disability 
to  undergo,  at  the  time,  the  labor  of  writing,  but  stated  his  readiness  to  furniHh  what  aid 
might  be  reouired  in  the  preparation  of  materials  for  the  paper.  At  the  time  this  subject 
was  before  toe  cabinet  it  seemed  to  be  taken  for  granted  that  as  to  those  members  of  the 
cabinet  who  had  beeti  appointed  by  Mr.  Lincoln  tlieir  tenure  of  office  was  not  fixed  by  the 
provisions  of  the  act.  ,1  do  not  remember^hat  the  point  was  distinctly  decided;  but  I  well 
recollect  that  it  was  siiprgested  by  one  member  of  ttie  cabinet  who  was  appointed  by  Mr. 
Lincoln,  and  that  no  dissent  was  expressed. 

Whether  the  point  was  well  taken  or  not  did  not  seem  to  me  of  any  conseouence,  for  the 
'unanimous  expression  of  opiuion  against  the  constitutionality  and  policy  of  tiie  act  was  so 
decided  that  I  felt  no  concern,  so  far  as  the  act  had  reference  to  the  gentlemen  then  present, 
that  I  would  be  embiu-rAssed  in  the  ftiture.  The  bill  had  not  then  become  a  law.  The  lim- 
itation upon  the  power  of  removal  was  not  yet  imposed,  and  there  was  yet  time  to  make  any 
changes.  If  any  one  of  these  gentlemen  had  then  said  to  me  that  lie  would  avail  himseft 
of  the  provisions  of  that  bill  in  case  it  became  a  law,  I  should  not  have  hesitated  a  moment 
as  to  his  reinoval.  No  pledge  was  then  expressly  given  or  required.  Hut  there  are  circum- 
stances when  to  give  an  express  pledge  is  not  necessary,  and  when  to  require  it  is  an  imputa- 
tion of  possible  bad  faith.  I  felt  that  if  these  gentlemen  came  within  the  purviow  of  the  bill 
it  was,  as  to  them,  a  dead  letter,  and  that  none  of  tliuui  would  ever  take  rcfup^e  under  its 
provisions.  I  now  paHS  to  another  subjecL  When,  on  tbo  15th  of  April,  1H<).>,  the  duties  of' 
the  presidential  office  devolved  upon  uie,  I  found  a  full  cabinet  of  sev^n  mcnibtTS,  all  of  them 
selected  by  Mr.  Lincoln.  I  ma^lo  no  change.  On  the  contrary,  I  shortlv  afterward  ratified 
a  change  dett^rininod  u])on  by  Mr.  Lincoln,  but  not  perfected  at  his  death,  and  admitted  his 
appointee,  Mr.  Harlan,  in  the  place  of  Mr.  Utiher,  who  was  in  office  at  the  time. 

The  great  duty  of  the  time  was  to  re-establish  government,  law,  and  order  in  the  insur- 
rectionary States.  Congress  was  then  in  recess,  and  the  sudden  overthrow  of  the  rebellion 
required  spoody  action.  This  grave  subject  hoA  engaged  the  attention  of  Mr.  Lincoln  in  the 
last  days  of  \iU  life,  and  the  plan  according  to  which  it  was  to  be  managed  ha^l  been  prepared 
and  was  ready  for  adoption.  A  leadmg  feature  of  that  plan  was  that  it  should  be  carried  out 
by  the  executive  authority,  for,  so  far  as  I  have  been  informed,  neither  Mr.  Lincoiii  nor  auy 
member  of  his  cabinet  doubted  his  authority  to  act  or  proposed  to  call  an  extra  session  of 
Congrress  to  do  the  work.  The  first  business  trausacted  in  cabinet  after  I  became  President 
was  this  unfinished  business  of  my  predecessor.  A  plan  or  scheme  of  reconstruction  waa 
produced  which  had  been  prepared  for  Mr.  Lincoln  by  Mr.  Stanton,  his  Secretary  of  War. 
It  was  approved,  and,  at  the  earliest  moment  ])racticable,  was  applied  in  the  form  of  a  proc- 
lamation to  the  State  of  North  Carolina,  and  afterward  became  tne  basis  of  action  in  turn  for 
the  other  States. 

Upon  the  examination  of  Mr.  Stanton  before  the  impeachment  committee  he  was  asked  the 
following  question: 

'*Did  auy  one  of  the  cabinet  express  a  doubt  of  the  power  of  the  executive  branch  of  the 
eovemment  to  reorganize  State  governments  which  had  been  in  rebellion  without  the  aid  af 
Congress  ?'* 

He  answered : 

**  None  whatever  I  had  myself  entertained  no  doubt  of  the  authority  of  the  President  to 
take  measures  for  the  organization  of  the  rebel  States  on  the  plan  proposed  during  the  vaca- 
tion of  Congress,  and  agreed  in  the  plan  specified  in  the  proclamation  in  the  case  of  North 
Carolina."     • 

There  is,  perhaps,  no  act  of  my  administration  for  which  I  have  been  more  denounced  than 
this.    It  was  not  originated  by  me ;  but  I  shrink  from  no  responsibility  on  that  account,  for 
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the  plan  approved  itself  to  my  own  judgment,  and  I  did  not  hesitate  to  cany  it  into  execa- 
tion.  Thus  far,  and  upon  this  vital  policy,  there  was  a  perfect  accord  between  the  cabinet 
and  myself,  and  1  saw  no  necessity  lor  a  chancre.  As  time  passed  on  there  was  developed 
an  nnfortunate  difference  of  opinion  and  of  policy  between  Congress  and  the  President  upon 
this  same  subject  and  upon  the  ultimate  basis  upon  which  the  reconstruction  of  these  States 
should  proceed,  especially  upon  the  question  of  negro  suffrage.  Upon  this  point  three  mem- 
bers of  the  cabinet  found  themselves  to  be  in  sympathy  with  Congress.  They  remained  only 
long  enough  to  Kce  that  the  difference  of  policy  could  not  be  reconciled.  They  felt  that  they 
should  remain  no  longer,  and  a  high  sense  of  duty  and  propriety  constrained  them  to  resign  ^ 
their  positions.  We  parted  with  mutual  respect  lor  the  sinceritv  of  each  other  in  opposite 
opinions,  and  mutual  regret  that  the  diffierence  was  on  points  so  vital  as  to  require  a  severance 
of  official  relations.  This  was  in  the  summer  of  1866.  The  subsequent  sessions  ot  Congress 
developed  new  complications  when  the  suffrage  bill  for  the  District  of  Columbia  and  recon- 
struction acts  of  March  2  and  March  dH,  ld($7,  all  passed  over  the  veto.  It  was  in  cabinet 
consttltationB  upon  these  bills  that  a  difference  of  opinion  upon  the  most  vital  points  was 
developed^  Upon  these  questions  there  was  perfect  accord  between  all  the  members  of  the 
cabinet  and  myself,  except  Mr.  Stanton.  He  stood  alone,  and  the  difference  of  opinion  could 
not  be  reconciled.  That  unity  of  opinion  which  upon  great  questions  of  public  policy  or 
administration  is  so  essential  to  the  Executive  was  gone. 
/^     I  do  not  claim  that  the  head  of  a  department  should  have  no  other  opinions  than  those  of 

/     the  President.    He  has  the  same  right,  in  the  conscientious  discharge  of  duty,  to  entertain 

/  and  express  his  own  opinions  as  has  the  President.  What  I  do  claim  is  th|it  the  President 
Jj^  /  is  the  responsible  beau  of  the  administration,  and  when  the  opinions  of  a  head  of  department 
^  I       are  irreconcilably  opposed  to  ihose  of  the  President  in  grave  matters  of  policy  and  adminis- 

I       tration,  there  is  but  one  result  which  can  solve  the  <lifficulty,  and  that  is  a  severance  of  the 
.      I       official  relation.    This,  in  the  past  history  of  the  government,  has  always  been  the  rule;  and 

V     it  is  a  wise  one ;  for  such  differences  of  opinion  among  its  members  must  impair  the  efficiency 
\.of  any  administration. 

I  have  now  reforred  to  the  general  grounds  upon  which  the  withdrawal  of  Mr.  Stanton 
from  my  administration  seemed  to  me  to  be  proper  and  necessary ;  but  I  cannot  omit  to  state 
a  BPlBcial  ground  which,  if  it  stood  alone,  woulu  vindicate  my  action. 

The  sanguinary  riot  which  occurred  in  the  city  of  New  Orleans  on  the  30th  of  August, 
1H66,  justly  aroused  public  indignation  and  public  inquiry,  not  only  as  to  those  who  were 
engaged  in  it,  but  as  to  those  wno,  more  or  less  remotely,  might  be  held  to  n'sponsibility  for 
its  occurrence.  I  need  not  remind  the  Senate  of  the  effort  made  to  iix  that  responsibility  on 
the  President.  The  charge  was  openly  made,  and  again  and  again  reiterated  through  all  the 
land,  that  the  President  was  warned  in  time  but  refused  to  interfere. 

By  telegrams  from  the  lieutenant  governor  and  attorney  general  of  Louisiana,  dated  the 
27th  and  2^th  of  August,  I  was  advised  that  a  body  of  delegates,  claiming  to  be  a  constitu- 
tional convention,  were  about  to  assemble  in  New  Orleans ;  that  the  matter  was  before  the 
grand  jury,  but  that  it  would  be  impossible  to  execute  civil  process  without  a  riot,  and  this 
c^uestion  was  asked:  **Js  the  military  to  interfere  to  prevent  process  of  court?"  This  ques- 
tion was  asked  at  a  time  when  the  civil  courts  were  in  the  full  exorcise  of  their  authority, 
and  the  answer  sent  by  telegraph,  on  the  same  2bth  August,  was  this : 

*'The  military  will  be  expected  to  sustain  and  not  to  interfere  with  the  proceedings  of  the 
courts." 

On  the  same  28th  of  August  the  following  telegram  was  sent  to  Mr.  Stanton  by  Major 
General  Baird,  then  (owing  to  the  absence  of  General  Sheridan)  iu  command  of  the  military 
at  New  Orleans : 

**Hon.  EDWrN  M.  Stanton,  Secretary  of  War: 

**  A  convention  has  been  called,  with  the  sanction  of  Governor  Wells,  to  meet  here  on  Mon- 
day. The  lieutenant  governor  and  city  authorities  think  it  unlawful,  and  propose  to  break 
it  up  by  arresting  the  delegates.  I  have  given  no  orders  on  the  subject,  but  nave  warned 
the  parties  that  I  could  not  countenance  or  permit  such  action  without  instructions  to  that 
effect  from  the  President    Please  instruct  me  at  once  by  telegraph." 

The  28th  of  Augnst  was  on  Saturday.  The  next  morning,  the  29th,  this  despatch  was 
received  by  Mr.  Stanton,  at  his  residence  in  this  city.  He  took  no  action  upon  it,  and  neither 
sent  instructions  to  General  Baird  himself  nor  presented  it  to  me  for  such  instructions.  On 
the  next  day  (Monday)  the  riot  occurred.  I  never  saw  this  despatch  from  General  Baird 
until  some  ten  days  or  two  weeks  after  the  riot,  when,  upon  my  call  for  all  the  despatches, 
with  a  view  to  their  publication,  Mr.  Stanton  sent  it  to  mo.  These  facts  all  appear  in  the 
testimony  of  Mr.  Stanton  before  the  Judiciary  Committee  in  the  impeachment  investigation. 
On  the  I^ith,  the  day  of  the  riot,  and  after  it  was  suppressed.  General  Baird  wrote  to  Mr. 
Stanton  a  long  letter,  from  which  I  make  the  following  extracts: 

**SiR:  I  have  the  honor  to  inform  you  that  a  very  serious  riot  occurred  here  to-day.  I 
bad  not  been  applied  to  by  the  convention  for  protection,  but  the  lieutenant  gov^nior  and  the 
mayor  had  freely  consulted  with  me,  and  I  was  so  fully  convinced  tliat  it  was  so  strongly 
the  intent  of  the  city  authorities  to  preserve  the  peace,  in  order  to  ppeveut  military  interfor- 
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enre,  that  I  did  not  regard  an  outbreak  as  a  thin^  to  be  apprehended.  Tbe  lieutenantgoTernor 
had  assured  me  that  even  if  a  writ  of  arrest  was  issnea  by  the  court,  tbe  sherifT  would  not 
attempt  to  serve  it  without  my  permissionf  and  for  to-day  they  designed  to  HUfli)4>nd  it  I 
encloee  herewith  copies  of  my  correspondence  with  the  mayor,  and  of  a  despatch  which  the 
lieutenant  governor  claims  to  have  received  from  the  President.  I  regret  that  no  reply  to  my 
despatch  to  you  of  Saturday  has  yet  reached  me.     General  Sheridan  is  still  absent  iu  Texas.*' 

The  despatch  of  General  Baird  of  tlie  d8th  asks  for  immediate  instructions,  and  his  letter 
of  the  30tn,  after  detailing  the  terrible  riot  which  had  just  happened,  ends  with  the  expres- 
sion of  regret  that  the  instructions  which  he  asked  for  were  not  sent.  It  is  not  the  fault  or 
the  error  or  the  omissitm  of  the  President  that  thi^  military  commander  was  left  without 
instructions;  but  for  all  omissions,  for  all  errors,  for  all  failures  to  instruct,  when  instruction 
might  have  averted  this  calamity,  the  President  was  openly  and  presistently  hold  responsible. 
Instantly,  without  waiting  for  proof,  the  delinquency  of  the  President  was  held  in  every 
form  of  utterance.  Mr.  Stanton  knew  then  that  the  President  wati  not  responsible  for  this  delin- 
quency. The  exculpation  was  in  his  power,  but  it  was  not  given  by  him  to  the  public,  and 
only  to  the  President  in  obedience  to  a  requisition  for  all  the  despatches. 

No  one  regrets  more  than  myself  that  General  Baird*s  request  was  not  brought  to  my 
notice.  It  is  clear,  from  his  despatch  and  letter,  that  if  the  Secretary  of  War  had  given  him 
proper  instructions  the  riot  whicli  arose  on  the  assembling  of  the  convention  would  have  been 
averted.  There  may  be  those  ready  to  say  that  I  would  nave  given  no  instructions,  even  if 
the  despatch  had  reached  me  in  time ;  but  all  must  admit  that  I  ought  to  have  had  the  opjMr- 
tunity. 

The  following  is  the  testimony  g^ven  by  Mr.  Stanton  before  the  impeachment  investigation 
committee  as  to  the  despatch : 

*'  Q.  Referring  to  the  despatch  of  the  28th  of  July  by  General  Baird,  1  ask  you  whether 
that  despatch,  on  its  receipt,  was  communicated  ? 

**  A.  I  received  t)iat  de.spat<;h  on  Sunday  forenoon :  I  examined  it'carefnlly  and  considered 
the  question  presented  ;  I  did  not  see  that  I  could  give  any  instructions  different  from  the 
line  of  action  which  General  Baird  proposed,  and  made  no  answer  to  the  despatch. 

"  Q.  I  see  it  stated  that  this  was  received  at  ten  o'clock  and  twenty  minutes  p.  m.  Was 
that  the  hour  at  which  it  was  received  by  you  1 

**  A.  That  is  the  date  of  its  reception  in  the  telegraph  office  Saturday  night  I  received  it 
on  Sunday  forenoon,  at  my  residence ;  a  copy  of  tne  aespatch  was  furnished  to  the  President 
several  days  afterward,  along  with  all  the  other  despatches  and  communications  on  that  snbjeeti 
but  it  was  not  furnished  by  me  before  that  time ;  I  suppose  it  may  have  been  ten  or  fifteen 
days  afterward. 

**  Q.  The  President  himself  being  in  correspondence  with  those  parties  upon  the  same  sub- 
ject, would  it  not  have  been  proper  to  have  advised  him  of  the  reception  of  that  despatch  f 

**A.  I  know  nothing  about  his  correspondence,  and  know  nothing  about  any  correspond- 
ence except  this  one  despatch.  We  had  intelligence  of  the  riot  on  Thursday  morning.  The 
riot  had  taken  place  on  Monday." 

It  is  a  difficult  matter  to  define  all  the  relations  which  exist  between  the  heads  of  depart- 
ments  and  the  President.  The  legal  relations  are  well  enough  defined.  The  Constitution 
places  these  officers  in  the  relation  of  his  advisere  when  he  rails  upon  them  for  advice.  The 
acts  of  Congress  go  further.  Take,  for  example,  the  act  of  1789,  creating  the  War  Depart- 
ment.    It  provides  that — 

**  There  shall  be  a  principal  officer  therein,  to  be  called  the  Secretary  for  the  Department!  i/ 
of  War,  who  shall  perform  and  execute  such  duties  as  shall,  from  time  to  time,  be  enjoined/^ 
on  or  trYisted  to  him  by  the  President  of  the  United  States;"  and  furthermore,  '*  the  said^ 
principal  officer  shall  conduct  the  business  of  the  said  department  in  such  manner  as  the 
President  of  the  United  States  shall,  from  time  to  time,  order  and  instruct." 

Provision  is  also  made  fi)r  the  appointment  of  an  inferior  officer  by  the  head  of  the  depart* 
ment,  to  be  called  the  chief  clerk,  *'  who,  whenever  said  principal  officer  shall  be  removed 
from  office  by  the  Prenident  of  the  United  States,"  shall  have  the  •charge  and  custody  of  the 
books,  records,  and  papers  of  the  department. 

The  legal  rehition  is  analogous  to  that  of  principal  agent.  It  is  the  President  upon  whom 
the  Constitution  devolves,  as  head  of  the  executive  department,  the  duty  to  see  that  the  laws 
are  faithfully  execuu*d  ;  but  as  he  cannot  execute  them  iu  person  he  is  allowed  to  select  his 
agents,  and  is  made  responsible  for  their  acts  within  iust  limits.  So  complete  is  this  pre-i 
sumed  delegation  of  authority  in  tbe  relation  of  a  head  of  department  to  tlie  President  that! 
the  Supreme  Court  of  the  United  States  have  decided  that  an  order  made  by  a  head  of] 
department  is  presumed  to  be  made  by  the  President  himself. 

The  principal,  upon  whom  such  responsibility  is  placed  for  the  acts  of  a  subor.diuatc,  ought  < 
to  be  left  as  tree  as  possible  iu  the  matter  of  selection  and  of  dismissal.     To  hold  him  to  '.  - 
responsibility  for  an  officer  beyond  his  control ;  to  leave  the  question  of  the  fitner^s  of  such  ' 
an  agent  to  be  decided  for  him  and  not  by  him ;  to  allow  such  a  subordinate,  when  the  Pres-  .■ 
ident,  moved  by  **  public  considerations  of  a  high  character,"  requests  his  resignation,  to  . 
assume  for  hini.self  an  equal  right  to  act  upon  his  own  views  of  *•  public  con>iderations," 
and  to  make  his  own  conclusions  paramount  to  those  of  the  President — to  allow  all  this  is  to 
reverse  the  just  order  of^dministration,  and  to  place  the  subordinate  above  the  superior. 
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There  are,  however,  other  relations  between  the  President  and  a  head  of  department 
beyond  these  defined  legal  relations  which  neoessarily  attend  them,  though  not  expressed. 
Chief  among  these  is  mutual  confidence.  This  relation  is  so  delicate  that  it  is  sometimes 
hard  to  say  when  or  how  it  ceases.  A  single  flagrant  act  may  end  it  at  once,  and  then  there 
IS  no  difficulty.  But  confidence  may  be  just  as  raectually  destroyed  by  a  series  of  causes  too 
subtle  for  demonstration.  As  it  is  a  plant  of  slow  growth,  so,  too,  it  may  be  slow  in  decay. 
Such  has  been  the  process  here.  1  will  not  pretend  to  say  what  acts  or  omissions  have 
broken  up  this  relation.  They  are  hardly  susceptible  of  statement,  and  still  less  of  formal 
proof.  Nevertheless,  no  one  can  read  the  correspondence  of  the  5th  of  August  without  being 
convinced  that  this  relation  was  effsctually  gone,  on  both  sides,  and  that,  while  the  President 
was  unwilling  to  allow  Mr.  Stanton  to  remain  in  his  administration,  Mr.  Stanton  was 
equally  nnwilTiug  to  allow  the  President  to  carry  on  his  administration  without  his  presence. 
In  the  great  debate  which  took  place  in  the  House  of  Sepresentatives  in  1780,  on  the  first 
organisation  of  the  principal  departments,  Mr.  Madison  spoke  as  follows  : 

'*  It  is  evidently  the  intention  of  the  Constitution  that  the  First  Magistrate  should  be 
responsible  for  the  executive  department.  So  far,  therefore,  as  we  do  not  make  the  officers 
who  are  to  aid  him  in  the  duties  of  that  department  responsible  to  him,  he  is  not  responsible 
to  the  country.  Again,  is  there  no  danger  that  an  officer,  when  he  is  appointed  by  the  con- 
currence .of  the  ^uate,  and  his  friends  in  that  body,  may  choose  rather  to  risk  his  establish- 
ment on  the  favor  of  that  branch  than  rest  it  upon  the  discharge  of  his  duties  to  the  satisfac- 
tion of  the  executive  branch,  which  is  constitutionally  authorized  to  inspect  and  control  his 
conduct  7  And  if  it  should  happen  that  the  officers  connect  themselves  with  the  Senate,  they 
may  mutually  support  each  other,  and  for  want  of  efficacy  reduce  the  power  of  the  l^resident 
to  a  mere  vapor,  in  wlfich  case  his  rerponsibility  would  be  annihilated,  and  the  expectation 
of  it  is  unjust.  The  high  executive  officers  joined  in  cabal  with  the  Senate  would  lay  the 
foundation  of  discord,  and  end  in  an  assumption  of  the  executive  power^  only  to  be  removed 
by  a  revolution  of  the  government.*' 

Mr.  Sedgwick,  in  the  same  debate,  referring  to  the  proposition  that  a  liead  of  department 
should  only  be  removed  or  suspended  by  the  concurrence  of  the  Seuate,  uses  this  language : 

'*But  if  proof  be  necessary,  what  is  then  the  consequence  t  Why,  in  nine  cases  out  of 
ten,  where  the  case  is  very  clear  to  the  mind  of  the  President  that  the  mau  ought  to  be 
removed,  the  effect  cannot  be  produced  because  it  is  absolutely  impossible  to  produce  the 
necessary  evidence.  Are  the  Senate  to  proceed  without  evidence?  Some  gentlemen  con- 
tend not.  Then  the  object  will  be  lost.  Shall  a  man,  under  these  circumHtances,  be  saddled 
upon  the  President  who  has  been  appointed  tor  no  other  purpose  but  to  aid  the  President  in 
performing  certain  duties  ?  Shall  he  be  continued,  I  ask  again,  aoi-aiust  the  will  of  the  Pres- 
ident 7  If  he  is,  where  is  the  responsibility  7  Are  yon  to  look  for  it  in  the  President,  who 
has  no  control  over  the  office,  no  power  to  remove  him  if  he  acts  unfeelingly  or  unfaithfully  1 
Without  you  make  him  responsible  you  weaken  and  destroy  the  strength  and  beauty  of  your 
system.  What  is  to  be  done  in  cases  which  can  only  be  known  t'rom  a  long  acquaintance 
with  the  conduct  of  an  officer  ?*' 

I  had  indulged  the  hope  that  upon  the  assembling  of  Congress  Mr.  Stanton  would  have 
ended  this  unpleasant  complication,  according  to  the  intimation  given  in  his  note  of  August 
12.  The  duty  which  I  have  felt  my  self  called  upon  to  perform  was  by  no  means  agreeable  ; 
but  I  feel  that  I  am  not  responsible  for  the  controversy  or  for  the  consequences. 

Unpleasant  as  this  necessary  change  in  mv  cabinet  has  been  to  me,  upon  personal  consid- 
erations, I  have  the  consolation  to  be  assured  that,  so  far  as  the  public  interests  are  involved, 
there  is  no  cause,  for  regret.  Salutary  reforms  have  been  introduced  by  the  Secretary  ad 
interirn^  and  great  reduction  of  expenses  have  been  effected  under  his  administration  of  the 
War  Department,  to  the  saving  of  millions  to  the  treasury. 

ANDREW  JOHNSON. 

Washington,  December  12, 1867. 

Before  the  reading  waa  completed — 

Mr.  Sherman.  If  the  manager  will  pause  now,  I  desire  to  submit  a  motion 
to  adjduni,  that  the  Senate  may  transact  some  business  of  a  legislative  character. 

Mr.  Sumner.  I  will  suggest  to  my  friend  that  the  reading  of  this  document 
was  called  for,  and  it  has  not  yet  been  finished. 

Mr.  Johnson.  We  can  consider  it  as  read  through. 

Mr.  Sherman.  I  underr^tand  that  the  counsel  are  willing  to  waive  the  further 
reading. 

Mr.  Stanbf.rv.  As  far  as  we  arc  concerned,  we  will  dispense  with  its  fur- 
ther reading  if  it  is  to  be  considered  in  evidence. 

Mr.  Manager  Wilson.  Then  I  will  simply  read  the  certificate. 

Mr.  Stanbery.  That  is  unnecessary.     We  agree  to  it. 

Mr.  Sherman.  I  move  that  the  Senate,  sitting  as  a  cgurt  of  impeachment, 
adjourn  until  tomorrow  at  the  usual  hour. 
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Mr.  SuMNBR.  I  would  suggest  10  o'clock. 

Mr.  Shbrman.  The  hour  is  fixed  bj  the  rule. 

The  Chief  Justice.  The  hour  of  meeting  is  fixed  by  the  rule,  and  the 
motion  of  the  senator  from  Massachusetts  is  not  in  order.  The  senator  from 
Ohio  moves  to  adjnum  until  to  morrow  at  half-past  12  o'clock. 

Several  Senators.  No;  12  o'clock;  the  rule  fixes  12. 

The  Chief  Justice.  The  senator  from  Ohio  moves  an  adjournment  mitQ 
to-morrow  at  12  o'clock. 

The  question  being  put,  the  motion  was  agreed  to ;  and  the  Chief  Justice 
declared  the  Senate,  sitting  as  a  court  of  impeachment,  adjourned  until  to-morrow 
at  12  o'clock.  • 


Tuesday,  March  31,  1868. 

At  five  minutes  past  12  o'clock  p.  m.  the  Chief  Justice  of  the  United  States 
entered  the  Senate  chamber  and  took  the  chair. 

The  Chief  Justice.  The  8ergcant-at-arms  will  open  the  court  bj  procla- 
mation. 

The  Sergeant-at-arms.  Hear  ye,  bear  ye,  hear  ye :  All  persons  are  com- 
manded to  keep  silent  while  the  Senate  of  the  United  States  is  sitting  for  the 
trial  of  the  articles  of  impeachment  exhibited  by  the  House  of  Representatives 
against  Andrew  Johnson,  President  of  the  United  States. 

The  Chief  Justice.  The  Secretary  will  notify  the  House  of  Representatives. 

The  President's  counsel,  Messrs.  Stanbery,  Curtis,  Evarts,  Nelson,  luid 
Groesbeck,  entered  the  chamber  and  took  the  seatA  assigned  to  them. 

At  12  o'clock  and  seven  minutes  p.  m.  the  Sergeant-at-arms  announced  the 
presence  of  the  managers  of  the  impeachment  on  the  part  of  the  House  of  Rep- 
resentatives, and  they  were  conducted  to  the  seats  assigned  to  them. 

Immediately  after,  the  presence  of  the  members  of  the  House  of  Representa- 
tives was  announced,  and  the  members  of  1;he  Committee  of  the  Whole  House, 
headed  by  Mr.  £.  B.  Washburne,  of  Illinois,  the  chairman  of  that  committee, 
and  accompanied  by  the  Speaker  and  Clerk  of  the  House  of  Representatives, 
entered  llie  Senate  chamber  and  took  the  seats  prepared  for  them. 

The  Chief  Justice.  Gentlemen  managers  on  the  part  of  the  House  of  R<^p- 
resentatives,  you  will  proceed  with  your  evidence  in  support  of  the  articles  of 
impeachment.     Senators  will  please  to  give  their  attention. 

Mr.  Manager  Wilson.  Mr.  President  and  senators,  in  continuation  of  the 
documentary  evidence,  I  now  offer  the  resolution  passed  by  the  Senate  in  exec- 
utive session  in  response  to  the  message  of  the  President  notifying  the  Senate 
of  the  suspension  of  Hon.  Edwin  M.  Stanton  as  Secretary  of  War,  as  follows  : 

In  Executive  Session.  Senate  op  the  United  States, 

January  13,  1868. 

Resolved,  That  haTinpf  coosiderod  the  evidence  and  reasons  given  by  the  President  in  his 
report  of  the  12th  December,  1867,  for  the  suspeusion  from  the  office  of  Secretary  of  War  of 
Edwin  M.  Stanton,  the  Senate  do  not  concur  in  such  suspension. 

And  following  order: 

In  Executive  Session,  Senate  op  tiie  Untted  States, 

January  13,  1863. 

Ordered,  Thftt  the  Secretary  forthwith  communicate  an  official  and  authenticated  copy  ot 
the  rtMolntinn  of  the  Senate  non-concurring  in  the  suspension  of  Edwin  M.  Stanton  as  Secre- 
tary  of  War,  this  day  adopted,  to  the  President  of  the  United  States,  to  the  said  Edwin  M. 
Stanton,  and  aliio  to  the  said  U.  S.  Grant,  the  Secretary  of  War  ad  interim. 

And  certified  as  follows : 

I,  John  W.  Forney,  Secretary  of  the  Senate  of  the  United  States,  do  hereby  certify  that  the 
foregoing  are  true  extracts  from  the  journal  of  the  Senate. 
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These  extracts  are  made  and  certified  noder  the  sntboritj  of  the  act  ^proved  8th  Angnst, 
1846,  entitled  '*  An  act  making  copies  of  pajpen  certified  bj  the  Secretary  of  the  Senate  and 
the  Clerk  of  the  Hour(3  of  Representatives  lecral  evidence." 

Given  under  my  hand,  at  Washin&^ton,  this  11th  day  of  March,  1868. 

[SEAL  ]  J.  W.  FORNEY, 

Secretary  of  the  Senmte. 

I  next  produce  and  offer  as  evidence  the  following  extract  from  the  joarnal 

of  the  Senate : 

In  Executive  Session,  Senate  of  the  Unitbd  States, 

Felnruary  21,  1868. 
The  following  message  was  received  from  the  President  of  the  United  States,  by  Mr, 
Moore,  his  secretary  :* 

Washington,  D.  C,  Fcbru*ry  21,  1868. 
To  the  Senate  of  the  United  Statet : 

On  the  12th  day  of  Augfust,  1867,  by  virtae  of  the  power  and  authority  vested  in  the  Presi- 
dent by  the  Coustitntion  and  laws  of  the  United  States,  I  suspended  Edwin  M.  Stanton  from 
the  office  of  Secretary  of  War.  In  further  exercise  of  the  power  and  authority  so  vested  in 
the  President,  I  have  this  day  removed  Mr.  Stanton  from  the  office,  and  designated  the  Adju- 
tant General  of  the  army  as  Secretary  of  War  ad  interim. 

Copies  of  the  communications  upon  this  subject,  addressed  to  Mr.  Stanton  and  the  Adju- 
tant Ueneral,  are  herewith  transmitted  for  the  information  of  the  Senate. 

ANDREW  JOHNSON. 

The  copies  attached  are  as  follows  :  ' 

Executive  Mansion,  Washington,  D.  C, 

February  2t,  1868. 

Sir:  By  virtue  of  the  power  and  authority  vested  in  me  a«  President  by  the  Constitution 
and  laws  of  the  United  States,  you  are  hereby  removed  from  office  as  Secretary  for  the 
Department  of  War,  and  your  functions  as  such  will  terminate  upon  the  receipt  of  this  com- 
munication. 

Tbu  will  transfer  to  Brevet  Major  General  Lorenzo  Thomas,  Adjutant  General  of  the 
army,  who  has  this  day  been  authorized  and  empowered  to  act  as  Secretary  of  War  ad 
interim^  all  records,  books,  papers,  and  other  property  now  in  your  custody  and  charge. 
Respectfully  yours, 

ANDREW  JOHNSON. 

Hon.  Edwin  M.  Stanton,  Wathingion^  D.  C. 

Executive  Mansion,  Washington,  D.  C, 

February  21,  1868. 

Sir  :  Hon.  Edwin  M.  Stanton  having  been  this  day  removed  from  the  office  as  Secretary 
br  the  Department  of  War,  you  are  hereby  authorized  and  empowered  to  act  as^ecretary 
of  War  ad  interim,  and  will  immediately  enter  upon  the  discharge  of  the  duties  pertaining  to 
that  office. 

Mr.  Stanton  has  been  instructed  to  transfer  to  you  all  the  records,  books,  papers,  and  other 
public  property  now  in  his  custody  and  charge. 
Kespectfully  yours, 

ANDREW  JOHNSON. 
Brevet  Major  General  Lorenzo  Thomas, 

Adjutant  General  United  States  Army,  ffashington,  D.  C, 

To  these  papers  is  appended  this  certificate  : 

I,  John  W.  Forney,  Secretary  of  the  Senate  of  the  United  States,  do  hereby  certify  that 
the  foregoing  is  an  extract  from  the  journal  of  the  Senate. 

This  extract  is  made  and  certified  under  the  authority  of  the  act  approved  August  8,  1846, 
entitled  **  An  act  making  copies  of  papers  certified  by  the  Secretary  of  the  Senate  and  the 
Clerk  of  the  House  of  Representatives  legal  evidence.  * 

Given  under  my  hand  at  Washincfton  this  1 1th  of  March,  1868. 

[st:AL.]  J.  W.  FORNEY, 

Secretary  of  the  Senate.. 

I  now  offer  an  extract   from  the  journal  of  the  Senate,  showing  the  action 

taken  by  the  Senate  on  the  message  notifying  that  body  of  the  removal  of  the 

Secretary  of  War  and  the  appointment  of  a  Secretary  of  War  ad  interim : 

In  Executive  Session,  Senate  o'  the  United  Statks, 

February  2\ ,  \ms. 

Whereas  the  Senate  have  received  and  considered  the  communication  of  the  President 
stating  that  he  had  removed  Edwin  M.  Stanton,  Secretary  of  War,  aud  had  designated  the 
Adjutant  General  of  the  army  to  act  as  Secretazy  of  War  ad  interim :  Therefore, 
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Resolved  bif  the  Senate  qf  the  Cmiled  States,  That  vnder  the  Constitution  and  laws  of  the 
United  States  the  President  has  no  power  to  remeye  the  Secretary  of  War  and  to  designate 
any  other  officer  to  perform  the  duties  of  that  office  ad  interim. 

In  Executive  Session,  Senate  of  the  United  States, 

Ftbruary  21,  1668. 

Resolved,  That  the  Secretary  of  the  Senate  is  hereby  directed  to  communicate  copies  of 
the  foregoing  resolution-  to  the  President  of  the  United  States,  to  the  Secretary  of  War,  and 
to  the  Adji^^ant  General  of  the  army  of  the  United  States. 

To  these  papers  this  certificate  is  attached  : 

I,  John  W.  Forney,  Secretary  of  the  Senate  of  the  United  States,  do  hereby  certify  that 
the  foregoing  are  true  extracts  n'om  the  journal  of  the  Senate. 

These  extracts  are  made  and  certified  under  the  authority  of  the  act  approved  8th  August, 
1846,  entitled  '*  An  act  making  copies  of  papers  certified  by  the  Secretary  of  the  Senate  and 
the  Clerk  of  the  House  of  Representatiyes  leji^al  evidence.** 

Given  under  my  band  at  Washington,  this  11th  day  of  March,  1868. 

[SEAL.]  J.  W.  FORNEY, 

Secraary  of  the  Senate, 

I  DOW  offer  an  authenticated  copy  of  the  commission  of  Edwin  M.  Stanton  as 
Secretary  of  War,  and  will  here  state  that  this  is  the  only  commission  under 
which  we  claim  that  he  has  acted  as  Secretary,  of  War  : 

Abraham  Lincoln,  President  of  the  United  States  of  America,  to  all  who  shall  su  these 

presents,  greeting : 

Know  ye,  that  reposing  special  trust  and  confidence  in  the  patriotism,  integrity,  and 
abilities  of  Edwin  M.  Stanton,  I  have  nominated,  and  by  and  with  the  advice  and  consent  of 
the  Senate,  do  appoint  him  to  be  Secretary  of  War  of  the  United  States,  and  do  authorize 
and  empower  him  to  execute  and  fulfil  the  duties  of  that  office  according  to  law,  and  to  hold 
the  said  office  with  all  the  powers,  privileges,  and  emoluments  to  the  same  of  right  apper- 
tainine  unto  him,  the  said  Edwin  M.  Stanton,  during  the  pleasure  of  the  President  of  the 
United  States  for  the  time  being. 

In  testimony  whereof,  I  have  caused  these  letters  to  be  made  patent  and  the  seal  of  the 
United  States  to  be  hereunto  affixed. 

Given  under  my  hand,  at  the  citv  of  Washington,  the  15th  day  of  January,  in  the  year  of 
our  Lord  1862,  and  of  the  independeace  of  the  United  States  of  America  the  eighty -sixth. 

[SEAL.]  ABRAHAM  LINCOLN. 

By  the  President: 

WILLIAM  H.  SEWARD, 
«  Secretary  of  iState. 


Unfted  States  of  Amfrica, 

Department  of  State, 
To  all  to  whom  these  presents  shall  come,  greeting  : 

1  certify  that  the  document  hereunto  annexed  is  a  true  copy  from  the  records  of  this 
department. 

In  testimony  whereof,  I,  William  H.  Seward,  Secretary  of  State  of  the  United  States,  have 
hereunto  subscribed  my  name  and  caused  the  seal  of  the  Department  of  State  to  be  affixed. 

Done  at  the  city  of  Washington  this  2Jst  day  of  March,  A.  D.  18(>8,  and  of  the  independ- 
ence of  tlie  United  States  of  America  the  ninety-second. 

[SEAL.]  WILLIAM  H.  SEWARD. 

Mr.  Manager  Butler.  Mr.  President,  will  the  Senate  allow  me  to  call  in  a 
witness,  William  J.  McDonald,  of  Washington  ?  Mr.  Sergeant-at-arms,  is  he 
in  attendance  ?  I  do  not  know  but  that  the  managers  will  have  to  ask  that  the 
witnessea  be  allowed  to  come  on  the  floor  of  the  Senate,  because  there  will 
otherwise  be  some  delay  in  calling  them.  I  believe  the  Sergeant-at-arms  has 
given  them  a  room . 

The  Chief  Justice.  Unless  the  Senate  otherwise  orders,  the  witnesses 
will  remain  in  their  room  until  they  are  called. 

Mr.  Manager  Butler.  I  only  spoke  of  the  delay. 

The  CiiiKF  Justice.  Mr.  McDonald  is  present.  The  witness  will  stand  om 
the  left  of  the  Chair  when  e^mined. 

Mr.  Manager  Butler.  I  move  that  this  witness  be  sworn. 
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The  Secretary  of  the  Senate  administerecl  the  fbllowing  oath  to  Mr.  McDonald, 
and  to  each  of  the  other  witnesses  as  sworn : 

"  Ton  do  swear  that  the  evidence  jon  shall  give  in  the  case  now  depending  between  the 
United  States  and  Andrew  Johnson  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth:  so  help  you  God." 

William  J.  McDpnald,  being  sworn,  was  examined  as  follows : 

By  Mr.  Manager  Butler  : 

Question.  State  your  name  and  office. 

Answer.  William  J.  McDonald,  chief  clerk  of  the  Senate. 

Q.  Will  you  look  at  that  paper  [exhibiting  a  paperj  and  read  the  certificate 

that  appears  to  be  signed  by  your  name? 

A.  It  is  as  follows: 

Office  Secretary  Senate  United  States, 

Waahingtonj  February  27,  1868. 

An  attested  copy  of  the  foregoing  resolution  was  left  bj  me  at  the  office  of  the  President 
of  the  United  States  in  the  £!xecutiye  Mansion,  he  not  being  present,  about  nine  o'clock 
p.  m.,  on  the  13th  of  January,  1868. 

w.  J.  Mcdonald, 

Chief  Clerk  Senate  United  States. 

Q.  Is  that  certificate  a  correct  one  of  the  acts  done  ? 
A.  That  ie  a  correct  certificate  of  the  acts  done. 
Q.  And  the  paper  was  left  in  accordance,  as  that  certificate  states  ? 
A.  Yes,  sir. 

Mr.  Manager  Butler.  I  hare  nothing  further  to  ask  the  witness. 
The  Ohibf  Justice.  Are  there  any  questions  to  be  pat  on  the  part  of  the 
accused? 
Mr.  Stanbery  and  Mr.  Curtis.  No,. sir, 

Mr.  Manager  Butler.  I  will  ask  Mr.  McDonald  to  take  the  stand  again. 
Q.  Will  you  read  that  certificate  1  [handing  a  paper  to  the  witness.} 
A.  It  is —  • 

Office  Secretary  Senate  United  States. 

Washington,  February  27,  1868. 

An  attested  copy  of  the  foregoing  resolution  was  delivered  by  me  Jnto  the  hands  of  the 
President  of  the  United  States  at  his  office  in  the  Executive  Mansion  aoout  ten  o*clock  p.  m. 
on  the  2l8t  of  February,  1868. 

w.  J.  Mcdonald, 

Chief  Clerk  SenaU  United  States. 

Q.  Do  you  make  the  same  statement  as  regards  this  service  ? 
A.  Yes*  sir;  the  same  statement  in  regard  to  that. 
Mr.  Manager  Butlbr.  We  have  nothing  further  to  ask. 
Mr.  Stanbbry.  Nothing  on  oar  part. 

Mr.  Manager  Wilson.  The  resolution  to  which  the  first  certificate  of  Mr. 
McDonald  refers  is : 

.  In  Executive  Session,  Senate  op  the  United  States, 

January  13,  1868. 

Resolved,  That,  having  considered  the  evidence  and  reasons  ffiven  by  the  President  in  his 
report  of  the  12th  of  December,  J  867,  for  the  suspension  from  the  office  of  Secretary  of  War 
ofEdwin  M.  Stanton,  the  Senate  do  not  concur  in  such  suspension. 

Attested : 

J.  W.  FORNEY,  Secretary. 

The  resolution  as  to  the  service  of  which  the  other  certificate  relates : 

In  Executive  Session,  Senate  of  the  United  States, 

February  21,  186H. 

Whereas  the  Senate  have  received  and  considered  the  communication  of  the  President 
stating  that  he  has  removed  Edwin  M.  Stanton,  Secretary  of  War,  and  designated  the  Adju- 
tant General  of  the  army  to  act  as  Secretary  of  War  ad  interim :  Therefore, 
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Resoived  hff  the  Senate  of  the  UmUti  StaieSf  That,  niKier  the  CoDttitntion  and  laws  of  the 
United  States,  the  President  has  no  power  to  remove  the  Secretary  of  War  and  designate 
anj  other  officer  to  perforin  the  duties  of  that  office  ad  iiUerim, 

Attest: 

J.  W.  FORNEY,  SeereUrjf, 

Mr.  Manager  Butlbr.  We  now  call  J.  W.  Jones  as  a  witness. 

J.  W.  Jones  sworn  and  examined. 
By  Mr.  Manager  Butler  : 

Q.  Please  state  jour  name  and  position  ? 

A.  J.  W.  Jones,  keeper  of  the  stationery. 

Q.  An  officer  of  the  Senate  ? 

A.  Yes,  sir.  • 

Q.  Do  yon  know  Major  General  Lorenzo  Thomas,  of  the  United  States 
army,  Adjutant  General? 

A.  I  do,  sir. 

Q.  How  long  have  you  known  him  ? 

A.  I  have  known  him  about  six  or  seven  years. 

Q.  Were  you  employed  by  the  Secretary  of  the  Senate  to  serve  a  notice  of 
the  proceedings  of  the  Senate  upon  him  1 

A.  I  was. 
-    Q.  Looking  at  that  memorandum,  [handing  a  paper  to  the  witness,]  what  day 
did  you  attempt  to  make  the  service  1 

A.  The  2l8t  of  February. 

Q.  What  year  1 

A.  The  present  year. 

Q.  Where  did  you  find  himt 

A.  I  found  him  at  Marini's  Hall,  at  a  masquerade  ball. 

Q.  Was  he  masked  ? 

A.  He  was. 

Q.  How  did  you  know  it  was  him  ? 

A.  I  saw  his  shoulder-straps,  and  I  asked  him  to  unmask. 

Q.  Didhesodo] 

A.  He  did,  sir. 

Q.  After  ascertaining  it  was  him,  what  did  you  do  ? 

A.  I  handed  him  the  resolution  of  the  Senate. 

Q.  About  what  time  of  the  day  or  night  ? 

A.  About  11  o'clock  at  night. 

Q.  Did  you  make  the  service  then  ? 

A.  I  did. 

Q.  Have  you  certified  £he  fact  on  that  paper  ? 

A.  Yes-,  sir. 

Q.  Is  that  certificate  true  ? 

A.  It  is. 

Q.  Will  you  read  it.? 

A.  Attached  to  this  copy  of  the  resolution  is  my  certificate,  in  these  words  i 

An  attested  copy  of  the  foregoing  resolution  was  placed  in  my  hands  hv  the  Secretary  of 
the  Senate  to  be  delivered  to  Brevet  Major  General  Lorenzo  Thomas,  Adjutant  General  of 
the  United  States  army,  and  the  same  was  by  me  delivered  into  the  hands  of  General  Thomas 
about  the  hour  of  11  o'clock  p.  m.  on  the  2)st  day  of  February. 

J.  W.  JONES 

Q.  Is  that  certificate  true  ? 

A.  It  is,  sir. 

No  cross-examination. 
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Mr.  Manager  Wilson.  The  docament  thoB  served  is  as  follows: 

In  Executive  Session,  Senate  of  the  United  States, 

February  2\,  1868. 

Wliereas  the  Senate  bare  received  and  considered  the  commnnication  of  the  President, 
Btatingf  that  he  ha<I  removed  Edwin  M.  Stanton,  Secretair  of  War,  and  desi^ated  the 
Adjutant  General  of  the  army  to  act  as  Secretary  of  War  ad  interim :  Therefore, 

Htsohtd  by  the  Senate  of  the  United  Statt9^  That,  under  the  Constitution  and  laws  of  the 
United  States,  the  Presiaent  has  no  power  to  remove  the  Secretary  of  War  and  designate 
any  other  officer  to  perforiy  the  du.ies  of  that  office  ad  interim, 
^      Attest:  J.  W.  FORNEY,  Secretary, 

Mr.  Manager  Builer.  I  desire  to  call  C.  E.  Creecy,of  the  Treasury  Depart- 
ment. 

Charles  E.  Greecy  sworn  and  examined. 

By  Mr.  Manager  Butler  : 

Q.  What  is  your  full  name,  and  what  is  your  official  position,  if  any  ? 

A.  Charles  Eaton  Creecy.  I  am  clerk  in  charge  of  the  appointments  in  the 
Treasury  Department. 

Q.  Will  you  look  at  the  bundle  of  papers  you  have  brought,  fn  obedience  to 
our  subpoena,  and  give  me  the  form  of  commission  which  was  used  in  the 
Treasury  Department  before  the  passage  of  the  act  of  March  2,  1867  ? 

A.  This  is  it ;  [producing  a  paper.] 

Q   You  produce  this  as  such  form  ? 

A.  Yes,  sir ;  I  do. 

Q.  Was  that  the  ordinary  form,  or  one  used  without  exception  ? 

A.  It  was  the  ordinary  form  for  the  permanent  commission. 

Mr.  Johnson  and  Mr.  Patterson  of  Tennessee.  We  cannot  hear  one  word. 

Mr.  Howard.  The  witness  must  speak  louder. 

Mr.  Johnson.  If  his  answer  were  repeated  by  the  counsel  it  would  be  better. 

Mr.  Manager  Butlkr.  If  it  will  not  be  considered  improper,  Mr.  President, 
I  will  repeat  the  answer. 

The  Chief  Justice.  The  witness  will  speak  for  himeelf 

Mr.  EvARTS.  We  prefer  that  the  witness  should  speak  so  as  to  be  heard. 

Mr.  Manager  Butler.  1  have  no  desire  to  undertake  the  labor. 

The  Chief  Justice,  (to  the  witness.)  Mr.  Creecy,  you  will  raise  your  voice 
and  speak  as  loud  as  possible. 

The  Witness.  Yes,  sir. 

Mr.  Manager  Butler,  (to  the  witness.)  What  is  your  answer,  then ;  loud 
enough  to  be  heard? 

Mr.  Trumbull.  I  think  it  would  help  us  all  to  hear  if  the  witness  would 
Btand  further  from  the  counsel,  if  he  would  stand-  on  the  other  side  of  the 
Secretary's  desk  he  would  have  to  speak  louder,  and  all  could  hear. 

The  Chief  Justu^e.  That  would  be  better.  Mr.  Creecy,  you  will  go  to  the 
opposite  side  of  the  Secretary's  desk. 

The  witness  changed  his  position  t«  the  other  side  of  the  desk,  and  subse- 
quent witnesses  were  examined  standing  at  the  Secretary's  desk,  to  the  right  of 
the  presiding  officer. 

Mr.  Manager  Butler,  (to  the  witness.)  What  is  the  answer  to  the  question 
whether  this  is  the  ordinary  form  of  commission  used  before  March  2,  1867  ? 

A.  That  is  the  ordinary  form. 

Q.  For  the  class  of  appointments  for  which  such  commissions  would  be  issued 
Wfis  there  any  other  form  used  before  that  time  ? 

A.  I  think  that  is  the  form  for  the  permanent  commission. 

Q.  Will  you  now  give  me  the  form  which  has  been  used  since  in  the  Treas- 
ury Department  ? 

[The  witness  produced  a  paper  and  handed  it  to  Mr.  Manager  Butler.J 
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Mr.  Stanbbry.  Will  the  honorable  manager  allow  me  to  ask  what  is  the 
object  of  this  testimony  ? 

Mr.  Manager  Botlbr.  The  object  of  this  testimony  is  to  show  that  prior  to 
the  passage  of  the  act  of  March  2,  1867,  known  as  the  civil  tenure-of-omce  bill, 
a  certain  form  of  commission  had  been  used  in  the  practice  of  the  government, 
and  issued  by  the  President  of  the  United  States  ;  that  after  the  passage  of  the 
civil  tenure-of-office  bill  a  new  form  was  made  conforming  to  the  provisions  of 
the  tenure-of-office  act,  showing  that  the  President  acted  in  the  Treasury  Depart- 
ment under  the  tenure-of-office  act  as  an  actual  and  f  alid  law.  *  Is  there  any 
objection  ? 

Mr.  Stanbbry.  No,  sir. 

Mr.  Manager  Butlbr,  (to  the  witness.)  I  return  the  first  paper  you  handed 
me.  I  see  there  are  certain  interlineations ;  did  you  speak  of  the  form  before  it 
was  interlined,  or  subsequently,  or  both  ? 

A.  This  is  the  commission.  The  alterations  in  this  commission  show  the 
changes  that  have  been  made  to  conform  to  the  tcnure-of-offico  bill. 

Q.  There  is  a  portion  of  that  paper  in  print  and  a  portion  in  writing.  Do  I 
nnderstind  you  that  the  printed  portion  was  the  form  used  before  ? 

A.  Yes,  sir. 

Q.  And  the  written  portion  shows  the  changes  ? 

A.  Yes,  sir. 

Q.  Will  you  read  with  a  loud  voice  so  as  to  be  heard  the  printed  portion  of 
the  commission;  the  original  commission,  the  whole  commission  ? 

Mr.  CoMNBSS.  I  think  if  the  reading  should  bo  done  by  the  clerk,  who  is  in 
the  habit  of  reading,  it  would  be  very  much  better  for  the  whole  Senate. 

The  Chief  Justice.  The  Secretary  will  read  it. 

The  Secretary  read  as  follows : 

Akdrew  Johnson,  President  of  the   United  States  of  America,  to  all  whom  these  pre$eni$ 

shall  come,  gruting : 

Know  ye,  that  reposing  special  trust  and  confidence  in  the  into^tj,  dili^nco,  and  dis- 
cretion of ,  1  have  nominated,  and  by  and  with  the  advice  and  consent  of  the 

Senate  do  appoint  him ,  and  do  authorize  and  empower  him  to  execute  and 

fuliil  the  duties  of  that  office  according  to  law,  and  to  have  and  to  hold  the  said  office,  with 
all  the  rights,  privileges,  and  emoluments  thereunto  legally  appertaining,  unto  him  the  said 
during  the  pleasure  of  the  President  of  the  United  8tat«s  for  the  time  beinfif. 

In  testimony  whereof,  I  nave  caused  these  letters  to  be  made  patent  and  the  seal  of  the 
TrcaHury  Deuartment  of  the  United  States  to  be  hereunto  affixed. 

Given  unaer  my  hand  at  the  city  of  Washington  the  —  day  of ,  in  the  year  of  our 

Lord  Iti — ,  and  of  the  independence  of  the  United  States  of  America,  the . 

» 
Secretary  of  the  Treasury, 

By  the  President : 

^^"^^"^"^  ^"""^■^^'^. 

Q.  Plcmse  state  what  was  the  alteration  made  of  that  printed  form  to  conform 
to  the  provisions  of  the  tenure-of-office  act  ? 

A.  The  words  **  during  the  pleasure  of  the  President  of  the  United  States  for 
the  time  being" 

Mr.  JoHXSON.  We  cannot  hear.     The  clerk  had  better  read  those  words. 

The  Skcrktary.  The  words  written  are  us  follows  :  **  Until  a  successor  shall 
have  been  appointed  and  duly  qualified." 

Mr.  Johnson.  What  are  the  words  stricken  out  ? 

The  Skcretary.  The  woi*ds  stricken  out  are  "during  the  pleasure  of  the 
President  of  the  United  States  for  the  time  being." 

By  Mr.  Manager  Butler  : 

Q.  Since  that  act  has  any  other  form  of  commiseion  been  used  than  the  one 
as  altered  for  such  permanent  appointments  ? 
A.  No,  sir. 

11  I  p 
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Q.  Have  yoa  now  a  form  of  official  bond  for  officers  as  used  prior  to  the  civil 
tenure-of- office  act  ? 

A.  Yes,  sir ;  [producing  a  paper.] 

Q.  Has  any  change  been  made  in  that  f 

A.  No,  sir. 

Q.  Please  give  me,  if  yon  have  it,  a  copy  of  the  commission  issued  for  tem- 
porary appointments  since  the  tenure-of- office  act. 

Mr.  Stanbbry.  Is  the  bond  put  in  ? 
•    Mr.  Manager  Butler.  It  is. 

Mr.  Stanbery.  Will  you  have  it  read  ? 

Mr.  Manager  Butler.  No,  unless  you  desire  it.  It  is  the  common,  ordinary 
form  of  bond. 

Mr.  Stanbery.  Let  me  see  it 

The  paper  was  handed  to  Mr.  Stanbery,  and  read  by  him. 

Mr.  Manager  Butler,  (to  the  witness.)  State  whether  the  printed  part  of 
this  paper  was  the  part  in  use  prior  to  the  tenure-of-office  act  i 

A.  It  was. 

Mr.  Curtis.  What  is  the  paper] 

Mr.  Manager  Butlbr.  The  paper  is  the  form  of  commission  for  temporary 
appointments.     Will  the  Secretary  read  it  i 

The  Secretary  read  as  follows : 

The  President  of  the  United  States  of  America j  to  all  to  whom  these  pr9sents  shall  come,  greeting: 

Know  jc,  that  reposing  special  trust  and  confidence  in  the  integritj,  dilij^nce,  and  discre- 
tion of ,  I  do  appoint  him,  and  do  authorize  and  empower  him  to  execute  and  fulfil 

the  duties  of  that  office  according  to- law,  and  to  have  and  to  nold  the  said  office  with  all  the 

rights,  privileges  and  emoluments  thereunto  legallj  appertaining^,  unto-  him  the  said  

,  during  the  pleasure  of  the  President  of  the  United  States  for  the  time  being,  until  the 

end  of  the  next  session  of  the  Senate  of  the  United  States,  and  no  lonjrer. 

In  testimony  whereof  I  have  caused  these  letters  to  be  made  patent,  and  the  seal  of  the 
Treasury  Department  of  the  United  States  to  be  hereunto  affixed. 

Given  under  my  hand,  at  the  city  of  Washington,  this  —  day  of ,  in  the  year  of  our 

Lord  18 — ,  and  of  the  independence  of  thb  United  States  of  America  the . 

""^■~~~  » 

Secretary  of  the  Treasury. 
By  the  President: 

t 

By  Mr.  Manager  Butler  : 

Q.  Was  any  change  made  in  that  commission  ? 

A.  The  alteration  shows  the  change. 

Mr.  Manager  Butlrr.  Read  the  alteration,  Mr.  Secretary. 

The  Sbcrktary.  Strike  out  "  during  the  pleasure  of  the  President  of  the 
United  States  for  the  time  heing,"  and  insert "  unless  this  commission  be  sooner 
revoked  by  the  President  of  the  United  States  for  the  time  heing.*^ 

By  Mr.  Manager  Butler  : 

Q.  Do  you  know  whether  before  these  changes  were  made  the  official  opinion 
of  the  Solicitor  of  the  Treasury  was  taken  ? 

A.  It  was. 

Q.  Have  you  that  opinion  ? 

A.  I  have. 

Mr.  Manager  Butler.  I  withdraw  the  question  as  to  the  opinion,  on  consul- 
tation. (To  the  witness.)  Do  you  know  whether  since  the  alteration  of  these 
forms  any  commissions  have  been  issued  signed  by  the  President  of  the  United 
States  ? 

A.  Yes,  sir. 

Q.  As  altered  ? 

A.  Yes,  sir. 
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Q.  It  IS  suggested  to  me  to  ask  70a  if  the  President  had  signed  both  forms, 
both  the  temporary  and  permanent  forms  as  altered  ? 

A.  Yes,  sir. 

Q.  Now  look  at  the  paper  which  I  send  you,  [handing  a  paper,]  and  say  what 
is  that  paper. 

A.  It  is  a  commission  issued  to  Mr.  Cooper  as  Assistant  Secretary  of  the 
Treasury. 

Q.  Under  what  date  ? 

A.  The  20th  day  of  November,  1867. 

Q.  Who  was  Assistant  Secretary  of  the  Treasury  at  the  time  of  the  issuing 
of  that  commission  ? 

A.  Mr.  W  E.  Chandler  was  one. 

Q.  Do  you  happen  to  remember,  as  a  matter  of  memory,  whether  the  Senate 
was  then  in  session  ? 

A.  I  think  it  was  not. 

Q.  State  whether  Mr.  Cooper  qualified  and  went  into  office  under  that  first 
commission. 

A.  He  did  not  qualify  under  the  first  commission  at  all. 

Q.  What  is  the  paper  I  now  send  you  ?  [Handing  a  paper.] 

A.  It  is  authority  from  the  President  to  Edmund  Cooper  to  act  as  Assistant 
Secretary  of  the  Treasury. 

Q.  Read  it 

Mr.  EvARTS.  Is  the  other  considered  as  read,  the  one  under  which  he  did  not 
qualify  ? 

Mr.  Manager  Butler.  Yes,  sir;  I  meant  so  to  consider  it. 

Mr.  EvARTS.  How  are  we  ever  to  know  the  contents  if  they  are  not  read 
when  produced  ? 

Mr.  Manager  Butler.  It  is  exactly  the  same  form  as  the  other  that  has  been 
read. 

Mr.  EvARTS.  Then  let  it  be  so  stated.     We  know  nothing  whatever  about  it 

Mr.  Manager  Butler.  I  will  hand  that  first  paper  to  the  counsel.  [The  paper 
was  handed  to  the  counsel  for  the  President,  examined  by  them,  and  returned.] 

Mr.  Manager  Butler.  Do  the  counsel  for  the  President  desire  to  have  the 
paper  read  ] 

Mr.  Stanbbry.  Certainly. 

Mr.  Manager  Butler.  Very  well.    Let  the  Secretary  read  it. 

The  Secretary  read  as  follows : 

Akdrew  Johnson,  President  of  the  United  States  of  Amerieat  to  all  who  shall  see  these 

presents,  greeting : 

Edow  jc,  that  reposing  special  trust  and  confidence  in  the  integrity  and -ability  of  Edmond 
Cooper,  I  do  appoint  him  to  be  Assistant  Secretary  of  the  Treasary,  and  do  authorize  and 
empower  him  to  execute  and  fulfil  the  duties  of  that  office  according  to  law,  and  to  have 
and  to  hold  the  said  office,  with  all  the  powers,  privilege,  and  emoluments  thereunto  of  right 
appertaininji^  unto  him,  the  said  Edmund  Cooper,  until  the  end  of  the  next  session  of  tho 
»}uato  of  the  United  States,  and  no  longer,  subject  to  the  conditions  prescribed  by  law. 

In  testimony  whereof  I  have  caused  these  letters  to  be  made  patent  and  the  seal  of  the 
United  States  to  be  hereunto  affixed. 

Given  under  my  hand  at  the  citv  of  Washing^n,  the  20th  day  of  November,  in  the  year 
of  our  Lord  J  867,  and  of  the  independence  oi  the  United  States  of  America  the  ninety- 
second. 

[L.  8.]  ANDREW  JOHNSON. 

'     By  the  President : 

William  H.  Seward,  Secretary  <4  ^^«* 

Mr.  Manager  Butler,  (to  the  witness.)  Now,  will  yon  pass  to  the  Secretary 
the  letter  of  authority  of  which  you  have  spoken,  and  let  it  be  read  ? 
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The  Secretaiy  read  as  follows : 

Executive  Department, 

Washington,  December  2,  18G7. 

Whereas  a  vacancy  has  occurred  in  the  office  of  Assistant  Secretary  of  the  Treasary  of  the 
United  States,  in  pursuance  of  the  authority  vested  in  me  by  the  nrst  section  of  the  act  of 
Coneress  approved  February  13,  1795,  entitled  **  An  act  to  amend  the  act  entitled  *An  act 
making  alterations  in  the  Treasury  and  War  Departments,' "  Edmund  Cooper  is  hereby 
authorized  to  perform  the  duties  of  Assistant  Secretary  of  the  Treasury  until  a  successor  be 
appointed  or  such  vacancy  be  filled. 

ANDREW  JOHNSON. 

By  Mr.  Manager  Butler  : 

Q.  How  did  Mr.  Chandler  get  out  of  office? 

A.  Ho  resigned. 

Q.  Have  you  a  copy  of  his  resignation  ? 

A.  I  have  not  with  me. 

Q.  Can  you  state  from  memory  (if  it  is  not  objected  to)  at  what  time  his 
resignation  took  effect  ? 

*  A.  I  cannot.     I  think  it  was  a  day  or  two  before  this  appointment  or  this 
authority  was  given  to  Mr.  Cooper. 

Q.  Will  you  have  the  kindness  to  produce  a  copy  of  his  resignation  after  you 
leave  the  stand  ? 

A,  I  will  try  to  do  so. 

Cross-examined  by  Mr.  Curtis  : 

Q.  Can  you  ^x  the  date  when  the  change  in  the  form  of  permanent  appoint- 
ments of  which  you  have  spoken  first  occurred  ? 

A.  I  think  it  was  about  four  days  after  the  passage  of  the  tenure-of-office  act. 

Q.  With  what  confidence  do  you  speak  ?  Do  you  speak  from  any  recol- 
lection ? 

A.  We  obtained  an  opinion  from  the  Solicitor  of  the  Treasury  on  the  sub- 
ject.    It  was  given  on  the  6th,  and  from  that  day  we  followed  his  opinion. 

Q.  Then  you  would  fix  the  date  as  the  6th  of  what  month  ? 

A.  The  6th  of  March,  1867. 

Hon.  Burt  Van  Horn  sworn  and  examined. 

By  Mr.  Manager  Butler  : 

Q.  Will  you  state  whether  you  were  present  at  the  War  Department  when 
Major  General  Lorenzo  Thomas,  Adjutant  General  of  the  United  States,  was 
there  to  make  demand  for  the  office,  property,  books,  and  records  2 

A.  I  was. 

Q.  When  was  it? 

A.  It  was  on  Saturday,  the  22d  of  February,  1868, 1  believe. 

Q.  About  what  time  in  the  day  ? 

A.  Perhaps  a  few  minutes  after  11  o'clock. 

Q.  Who  were  present  ? 

A.  General  Charles  H.  Van  Wyck,  of  New  York ;  General  G.  M.  Dodge,  of 
Iowa ;  Hon.  Freeman  Clarke,  of  New  York ;  Hon.  J.  K.  Morehead,  of  Penn- 
sylvania ;  Hon.  Columbus  Delano,  of  Ohio ;  Hon.  W.  D.  Kelley,  of  Pennsyl- 
vania ;  Hon.  Thomas  AV,  Ferry,  of  Michigan,  and  myself.  The  Secretary  of 
War,  Mr.  Stanton,  and  his  son  were  also  present. 

Q.  Please  state  what  took  place. 

A.  The  gentlemen  mentioned  and  myself  were  in  the  office  the  Secretary  of 
War  usually  occupies,  holding  conversation ;  General  Thomas  came  in  ;  I  saw 
him  coming  from  the  President's ;  he  came  into  the  building  and  came  up  stairs, 
and  came  into  the  Secretary's  room  first ;  he  said,  **  Good  morning,  Mr.  Secre- 
tary/' and  "Good  morning,  gentlemen ; "  the  Secretary  replied, "  Gtooi  morning," 
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and  I  believe  we  all  did  ;  tben  began  tbis  conversation  as  follows  :  [Referring 
to  a  printed  document.!  *'  I  am  Secretary  of  War  ad  interim,  and  am  ordered  hy 
tbe  President  of  tbe  United  States  to  take  charge  of  the  office ;"  Mr.  Stanton 
then  replied,  '*  I  order  you  to  repair  to  your  room  and  exercise  your  functions  as 
Adjutant  General  of  the  army  ;"  Mr.  Thomas  replied  to  this,  "  I  am  Secretary 
of  War  ad  interim,  and  I  shall  not  obey  your  orders ;  but  I  shall  obey  the 
orders  of  the  President,  who  ha«<  ordered  me  to  take  charge  of  the  War  Office;" 
,  Mr.  Stanton  replied  to  this  as  follows :  "As  Secretary  of  War,  I  order  you  to 
repair  to  your  place  as  Adjutant  General;"  Mr.  Thomas  replied,  "I  shall  not  do 
so ;"  Mr.  Stanton  then  said  in  reply,  "  Then  you  may  stand  there,  if  you  please," 
pointing  to  Mr.  Thomas,  "  but  you  cannot  act  as  Secretary  of  War ;  if  you  do, 
you  do  so  at  your  peril ;"  Mr.  Thomas  replied  to  this,  "  I  shall  act  as  Secretary 
of  War."    This  was  the  conversation,  I  may  say,  in  the  Secretary's  room. 

Q.  What  happened  then  ? 

A.  After  that  they  went  to  the  room  of  General  Schriver,  which  is  just  across 
tbe  hall,  opposite  the  Secretary's  room. 

Q.  Who  went  first  ? 

A.  I  think,  if  I  remember  aright,  that  General  Thomas  went  first,  and  was 
holding  some  conversation  with  General  Schriver,  which  I  did  not  hear.  He 
was  followed  by  Mr.  Stanton,  by  General  Moorhead,  by  General  Ferry,  and 
then  by  myself.  Some  little  conversation  was  had  there,  which  I  did  not  hear, 
but  after  I  got  into  the  room,  which  was  but  a  moment  after  they  went  in,  how- 
ever, Mr.  Stanton  addressed  Mr.  Thomas  as  follows,  which  I  concluded  was  the 
summing  up  of  the  conversation  had  before 

Mr.  Curtis.  No  matter  about  that. 

The  Witness.  Mr.  Stanton  then  said:  "Then  you  claim  to  be  here  as  Sec- 
retary of  War,  and  refuse  to  obey  my  orders  1"  Mr.  Thomas  said  :  "  I  do,  sir ; 
I  shall  require  the  mails  of  the  War  Department  to  be  delivered  to  me,  and 
shall  transact  all  the  business  of  the  War  Department."  That  is  the  substance 
of  the  conversation  *  which  I  heard,  and,  in  fact,  the  conversation  as  I  heard  it 
entirely. 

By  Mr.  Manager  Butlkr  : 

Q.  Did  you  make  any  memorandum  of  it  afterward  ? 

A.  I  made  it  at  the  time.  I  had  my  memorandum  in  my  hand.  When  the 
conversation  began  I  had  paper  and  pencil  and  wrote  it  down  as  the  conversa- 
tion occurred,' and  after  the  conversation  ended  I  drew  it  up  from  my  pencil 
sketches,  in  writing,  immediately,  in  the  office,  in  the  presence  of  the  gentlemen 
who  heard  it. 

Q.  What  was  done  after  that  1     Where  did  Thomas  go  ? 

A.  It  was  then  after  eleven  o'clock,  and  my  duties  and  the  duties  of  the  rest 
of  us  called  us  here  to  the  House,  and  1  left  General  Thomas  in  the  room  of 
General  Schriver. 

Cross-examined  by  Mr.  Stanberv  : 

Q.  Will  you  please  state  what  was  your  business  in  the  War  Department  on 
that  morning  ? 

A.  Well,  sir,  I  went  there  that  morning,  I  suppose,  as  other  gentlemen  did ; 
at  least  1  went  there  for  the  purpose  of  visiting  the  Secretary.  I  had  no 
special  public  business. 

Q.  Was  there  no  object  in  the  visit,  except  merely  to  see  him  ? 

A.  Yes,  sir;  1  had  an  object.  The  times  w^re  rather  exciting  at  that  moment, 
and  I  went,  as  much  as  anything  else,  to  talk  with  the  Secretary,  to  confer  with 
bim  about  public  affairs. 

Q.  Public  afijurs  generally  ? 

A.  No,  not  public  business  particularly. 

Q.  What  public  afiairs  were  the  object  of  the  conference! 
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A.  Well,  sir,  the  matter  of  the  removal  of  Mr.  Stanton.  I  felt  an  interest  in 
that  matter,  and  of  course  was  talking  with  him  npon  that  suhject. 

Q.  Did  you  go  with  these  other  gentlemen  whom  y<^u  found  there,  or  did  you 
go  there  alone  ? 

A.  I  think  I  did  go  in  company  with  one  or  two  of  them. 

Q.  With  whom  did  yon  go  in  company  ? 

A.  I  think  I  went  with  Mr.  Clarke,  of  New  York,  and  General  Van  Wyck. 
I  am  not  certain  that  any  others  were  with  me. 

Q.  When  you  arrived  at  his  room  what  was  the  hour  f 

A.  It  was  a  little  before  eleven  o'clock. 

Q.  Whom  did  you  find  there  when  you  arrived — these  other  gentlemen  whom 
you  have  mentioned  ? 

A.  Not  all  of  them. 

Q.  Who  were  there  when  you  arrived  ? 

A.  I  think  General  Moorhead  was  there  for  one ;  I  think  Mr.  Ferry  was  there; 
I  think  Mr.  Delano  was  there.    Two  or  three  others  came  in  after  I  got  there. 

Q.  Do  you  know  what  their  business  was  in  the  office  that  morning  ? 

A.  No,  sir. 

Q.  Did  they  state  any  business  t 

A.  No,  sir ;  they  stated  no  business  to  me. 

Q.  All  being  there,  the  next  thing  was  that  General  Thomas  came  into  the 
room? 

A.  After  we  had  been  there  some  moments. 

Q.  You  say  that  when  that  conversation  began  between  General  Thomas  and 
the  Secretary  you  were  ready  to  take  notes  ? 

A.  I  appeared  to  be  ready.  I  had  a  large  white  envelope  in  my  pocket,  and 
I  had  a  pencil  also  in  my  pocket ;  and  when  the  conversation  began  it  seemed 
to  me  that  it  might  be  well  to  note  what  was  said. 

Q.  Are  you  in  the  habit,  generally,  in  conversations  of  that  kind,  of  making 
memoranda  of  what  is  said  ? 

A.  I  do  not  know  that  I  am,  unless  I  deem  it  important  to  do  so* 

Q.  Did  any  one  request  you  to  take  memoranda  ? 

A.  No,  sir. 

Q.  It  was  on  your  own  motion  ? 

A.  On  my  own  responsibility,  supposing  I  had  A  perfect  right  to  do  so. 

Q.  Undoubtedly.  After  the  conversation  was  ended  in  the  room  with  the 
Secretary,  General  Thomas,  as  I  understand  you,  went  out  first  ? 

A.  I  think  he  did  ;  he  went  across  the  hall. 

Q.  Who  went  with  the  Secretary  from  his  room  across  the  hall  to  where 
General  Thomas  had  gone  ? 

A.  I  am  not  aware  that  any  one  went  directly  with  him,  but  immediately 
after  him,  if  not  with  him,  General  Moorhead  and  Mr.  Ferry. 

Q.  How  long  after  General  Thomas  had  left  the  office  was  it  that  the  Secre- 
tary of  War  followed  him  ] 

A.  But  a  moment  or  two  ;  perhaps  two  minutes. 

Q.  Did  he  state,  when  he  left,  what  was  his  object  ? 

A.  I  do  not  recollect  that  the  Secretary  stated  anything.  Greneral  Thomas 
was  in  the  room  talking. 

Q.  Did  he  request  any  gentleman  to  go  along  with  him  ? 

A.  Not  that  1  am  aware  of. 

Q.  Did  you  go  upon  your  own  motion  or  by  agreement  ? 

A.  I  went  on  my  own  motion. 

Q.  All  that  were  there  did  not  go  ? 

A.  I  do  not  think  they  all  went  in.  I  think  they  did  not  all  go  in  at  that 
time.    The  two  gentlemen  named,  I  know,  went  in  before  me. 

Q.  How  long  after  the  Secretary  went  did  you  go  ? 
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A.  Perhaps  it  was  a  minute ;  it  was  very  soon.  I  followed  the  other  two 
gentlemen  very  soon. 

Q.  What  had  taken  place  between  the  Secretary  and  General  Thomas  before 
you  arrived  in  the  room,  or  had  anything  ? 

A.  I  cannot  say  ;  they  had  some  converflation  ;  I  cannot  say  what  was  said. 

Q.  As  you  have  given  the  conversation  in  your  notes,  it  would  seem  as  if  it 
then  began  after  you  first  got  in  ? 

A.  The  conversation  I  have  given  began  after  I  got  in.  As  I  said  before,  I 
heard  some  talking,  but  I  do  not  know  what  was  said. 

Q.  You  mean  you  heard  some  talking  before  you  got  in  there  f 

A.  Certainly. 

Q.  Whose  voices  ? 

A.  I  heard  General  Thomas's  voice  and  Mr.  Stanton's  voice.  They  had 
some  conversation. 

Q.  But  what  that  was  you  do  not  know  ? 

A.  I  do  not. 

Q.  Then  the  conversation  followed  which  you  have  detailed  ? 

A.  Certainly.  The  first  I  heard  when  I  went  in  was  the  question  of  Mr. 
Stanton,  which  I  have  stated,  and  the  answer  of  General  Thomas. 

Q.  Did  you  keep  your  notes  with  you  and  take  your  notes  into  that  roomt 

A.  I  had  my  envelope  in  my  hand  when  I  went  in. 

Q.  And  your  pencil  t 

A.  And  my  pencil. 

Q.  Where  is  that  envelope  which  you  had  at  that  time  ? 

A.  I  cannot  say.  I  presume  it  was  destroyed.  The  envelope  was  a  large, 
long,  white  envelope  that  I  put  in  my  pocket  with  letters.  It  was  the  only  con* 
venient  thing  I  had  at  the  time.  I  wrote  on  both  sides  of  it,  and  then  drew  it 
off  immediately  on  the  Secretary's  table. 

Q.  What  did  you  do  with  that  original  memorandum — the  envelope  ? 

A.  I  presume  it  was  torn  up  and  destroyed  ;  I  do  not  know  anything  to  the 
contrary. 

Q.  When  did  you  destroy  it  ? 

A.  That  I  cannot  say ;  perhaps  very  soon  after  the  conversation  took  place. 

Q.  Why  did  you  destroy  it  1 

A.  I  cannot  say  that  it  is  destroyed ;  but  I  have  no  knowledge  of  it  now.  I 
cannot  say  that  it  is  destroyed ;  perhaps  it  may  be.  I  had  no  occasion  to  keep 
it.  I  supposed  there  was  no  occasion  to  keep  it  because  I  had  written  the  thing 
off,  or,  rather,  a  young  man  wrote  it  off  at  the  table  as  I  read  it,  and  that  is  the 
same  thing,  I  suppose,  and  I  compared  what  he  wrote  after  it  was  written  with 
the  notes,  because  I  wanted  to  be  particular  in  regard  to  it. 

Q.  Is  the  document  from  which  you  have  read  here  to-day  a  manuscript  ? 

A.  No,  sir ;  it  is  my  testimony  before  the  committee,  which  is  an  exact  copy 
of  the  notes  I  took. 

Q.  And  those  notes  were  written  by  some  young  man  who  was  present  ? 

A.  At  my  suggestion  he  took  the  pen,  and  I  read  to  him,  and  then  compared 
it  word  for  word. 

Q.  Where  are  those  notes  ] 

A.  I  do  not  know  where  they  can  be  found.  I  did  not  suppose  it  important 
to  keep  the  notes,  because  I  had  a  copy  of  the  notes  before  the  committee  and 
testified  to  it  exactly. 

Q'  A  copy  of  what  notes  do  you  mean  ? 

A.  I  had  the  notes  I  took  there. 

Q.  You  mean  the  notes  written  by  that  young  man  t 

A.  Yes,  sir ;  I  had  them  there. 

Q.  AVhat  is  his  name  ?     Who  was  he  1 

A.  One  of  the  clerks  there.    I  do  not  recollect  what  the  young  man's  name 
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was.    I  do  not  know  that  I  ever  knew  his  name.    I  did  not  aek  bis  name.    I 
would  know  him  if  I  saw  him. 

Q.  You  preserved  those  notes  until  you  testified  ? 

A.  Yes,  sir. 

Q.  How  long  after  you  testified  did  you  preserve  them  ? 

A.  I  cannot  say  that  I  kept  them  any  length  of  time  after  that.  I  thought 
it  was  of  no  consequence. 

Q.  How  you  disposed  of  the  envelope,  or  how  you  disposed  of  those  notes, 
you  have  no  recollection  ? 

A.  No,  sir;  I  cannot  say  what  became  of  the  envelope ;  it  may  be  in  my  papers 
somewhere. 

Q.  Have  you  made  any  search  for  them  ? 

A.  No,  sir ;  my  attention  has  not  been  called  to  that  before. 

Q.  When  you  came  back  into  the  Secretary's  room,  who  suggested  to  you,  or 
did  you  suggest  the  matter  yourself,  that  the  notes  should  be  written  out  ?  How 
did  that  come  to  be  ? 

A.  It  was  upon  my  own  motion. 

Q.  Did  you  ask  for  a  clerk  1 

A.  I  had  taken  notes  and  proposed  in  the  presence  of  the  gentlemen  who 
heard  the  conversation  that  they  should  see  that  I  had  them  correct ;  and  that 
was  consented  to  by  General  Moorhead,  Mr.  Kelley,  and  others  who  were 
present. 

Q.  Then  you  proposed  to  have  them  copied  1 

A.  I  proposed  to  have  them  drawn  off.  A  young  man  was  there  ready  to  do 
it,  or  willing  to  do  it,  and  I  asked  him  to  write  it  out  as  I  would  read  it  to  him 
from  my  notes. 

Q.  Now,  did  anything  else  take  place  in  General  Schriver's  room  besides  this 
talk  that  you  have  testified  to  ? 

A.  Not  that  I  am  aware  of;  only,  as  I  have  said,  I  heard  some  voices  in 
there ;  but  what  was  said  I  cannot  say. 

Q.  After  you  went  in,  while  you  were  there  ? 

A.  I  think  there  was  no  conversation. 

Q.  I  did  not  ask  you  simply  for  conversation,  but  what  else  took  place  ? 

A.  Nothing  took  place  that  I  am  aware  of. 

Q.  Who  first  left  the  room  ? 

A.  After  the  conversation  ? 

Q.  Yes,  sir. 

A.  I  cannot  say  whether  I  left  it  first  or  General  Moorhead  or  Mr.  Ferry. 
We  were  all  there.     I  think  we  went  out  in  a  moment  afterward. 

Q.  Did  you  leave  Mr.  Stanton  there  ? 

A.  Mr.  Stanton  was  there  when  I  went  out. 

Q.  Did  you  go  into  his  room  from  there  t 

A.  I  did,  sir. 

Q.  Did  you  leave  Thomas  there  also  t 

A.  Yes,  sir. 

Q.  How  long  did  Mr.  Stanton  remain  in  Schriver's  room  ? 

A.  I  cannot  say,  because  as  soon  as  I  had  this  copied  I  left  for  the  House. 

Q.  Do  you  mean  to  say  that  he  did  not  come  in  while  you  were  engaged  in 
having  the  copy  taken  ? 

A.  At  the  moment  of  making  the  copy  ?  I  will  not  say  that  he  came  in  while 
the  copy  was  being  taken  or  not.  U'hero  was  a  short  time  consumed  in  taking 
it.     He  might  have  done  so,  but  I  will  not  say. 

Q.  Do  you  recollect  whether  you  saw  him  at  all  in  his  office  after  you  had 
left  Schriver's  room  ? 

A.  I  cannot  swear  positively  that  I  did.  I  saw  him  after  I  left  the  room. 
The  doors  were  open.    There  are  but  a  few  feet  from  one  room  to  the  other.     I 
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saw  him  sitting  in  General  Schriver's  room.  I  will  not  swear  positively  that  I 
saw  bim  in  his  own  office  after  I  left  that  room. 

Q.  What  took  place  between  them  afterward  you  do  not  know  ? 

A.  No,  sir ;  I  do  not  know,  because  I  left. 

Q.  Was  there  any  friendly  greeting  or  other  circamstanee  took  place  at  that 
time  between  the  Secretary  and  Greneral  Thomas  while  you  were  in  Schriver's 
room? 

A.  Well,  sir,  if  there  was,  I  did  not  see  it.  I  do  not  know  that  there  was 
while  I  was  in.     What  happened  before  I  cannot  say. 

Q.  Was  the  memorandum  that  you  made  on  that  envelope  complete  or  abbre- 
viated. 

A.  The  questions  and  answers  as  I  have  them  were  complete. 

Q.  Was  the  copy,  then,  an  exact  transcript  of  the  memorandum  ? 

A.  It  was  merely  questions  and  answers.  The  questions  were  short  and  the 
ajiswers  were  short. 

Q.  Did  it  exhibit  the  whole  conversation  ? 

A.  I  cannot  say.  I  will  not  say  that  it  did  every  word.  I  think  it  did  not 
I  recollect  one  expression,  for  instance,  that  General  Thomas  made  that  I  did 
not  put  down.  I  did  not  think  it  material.  I  can  state  it  if  the  court  desire  it. 
It  occurs  to  me  now.  It  is  one  expression  that  was  used.  I  can  state  it  if  the 
gentleman  wishes. 

Q.  All  I  want  to  know  is,  whether  it  completely  covered  the  conversation  ? 

A.  It  covered  all  the  conversation  of  any  importance. 

Q.  That  you  thought  important  ? 

A.  At  least  what  I  wrote.  I  wrote  down  just  as  the  questions  were  given 
and  answered.  I  took  all  the  conversation  in  substance,  and  all  of  any  account 
as  it  was  had,  as  the  questions  and  answers  were  given 

Q.  This  conversation  that  you  took  down  in  that  way,  did  you  take  it  down 
in  short  hand  ? 

A.  No,  sir ;  I  did  not. 

Q.  You  wrote  it  out  ? 

A.  1  wrote  it  out. 

Q.  Without  abbreviation  ? 

A.  Without  abbreviation. 

Q.  Were  there  pauses  in  their  conversation  %  Did  they  pause  to  allow  you 
to  follow  them  % 

A.  The  conversation,  as  1  said  before,  was  very  slow  and  deliberate.  There 
was  sufficient  time  for  me  to  write  these  questions  and  answers,  as  they  were 
short,  as  counsel  can  see.     General  Thomas  said  but  very  little. 

Q.  Now,  I  will  ask  you  if,  in  that  conversation,  Mr.  Stanton  asked  him  if  he 
wished  him  to  vacate  immediately,  or  would  give  him  time  to  arrange  his  private 
papers  % 

A.  Mr.  Stanton  ] 

Q.  Yes,  sir ;  did  Mr.  Stanton  ask  Mr.  Thomas  whether  he  wished  him  to 
vacate  immediately,  or  whether  he  would  accord  him  ( Stanton)  time  to  arrange 
his  private  papers  % 

A.  There  was  nothing  said  in  that  conversation  in  reference  to  that.  There 
were  other  conversations,  I  understand,  at  other  times,  at  which  such  remarks 
were  made,  as  I  saw  in  the  papers,  but  there  was  nothing  of  that  kind  said  at 
that  time  in  that  conversation.  The  question  of  giving  time  and  changing  papers 
did  not  come  up  in  that  conversation  at  all. 

Reexamined  by  Mr.  Manager  Butler  : 

Q.  You  said,  if  I  understood  you,  that  there  was  a  single  remark  of  Thomas 
that  you  did  not  write  down  that  now  occurred  to  you,  in  answer  to  the  coun- 
sel for  the  President ;  what  was  that  remark  ? 
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A.  I  said  that  in  answer  to  his  question  whether  I  had  sworn  to  all  that  he 
did  say.  I  recollect  now  Oeneral  Thomas  saying  he  did  not  wish  any  "unpleas- 
antness."    I  did  not  think  it  necessary  to  put  that  in  my  record. 

Q.  Did  he  emphasize  it  in  that  **  oxpleasantncss  ?" 

A.  The  gentlemen  heard  it,  and  it  was  spoken  of  afterward,  hut  I  did  not 
think  it  was  anything  pertaining  to  this  question  ;  and  perhaps  some  other  little 
words  were  said  now  and  then  that  did  not  amount  to  anything. 

Q.  I  must  still  ask  you  to  give  to  the  Senate  with  a  little  more  distinctness 
whether  it  was  the  remark,  saying,  "  I  do  not  want  any  unpleasantness  between 
us,"  or^was  it  the  use  of  what  has  almost  become  a  techniciEd  term,  that  "  there 
shall  not  be  any  ^^pleasantness  ?" 

A.  Well,  sir,  I  can  only  state  what  General  Thomas  said. 

Q.  The  emphasis  is  something. 

A.  '*  O^tpleasantness"  was  the  expression  used. 

By  Mr.  Stanbery  : 

Q.  This  evidence  is  as  to  a  word  ;  I  do  not  know  its  materiality ;  but  did  he 
speak  the  word  in  the  ordinary  way  1 

A.  He  spoke  it  in  the  way  I  have  mentioned. 

Q.  Now  give  his  expression  1 

A.  He  said  as  he  came  in,  in  connection  with  what  I  have  said — I  did  not 
eonsider  it  material,  and  did  not  put  it  down — that  he  did  not  wish  any  "  un- 
pleasantness." 

Q.  In  what  part  of  the  conversation  did  that  come  in  ? 

A.  Somewhere  in  the  first  part  of  the  conversation  ;  it  was  in  the  first  part. 

Q.  Was  it  in  the  first  part  or  after  Stanton  had  ordered  him  to  go  to  his 
room? 

A.  I  think  it  was  before  that — ^in  the  fore  part  of  his  conversation. 

Q.  At  the  very  beginning  ] 

A.  Yes,  sir ;  near  the  beginning. 

Q.  Had  you  taken  down  anything  before  that  was  said] 

A.  Yes,  sir ;  the  first  thing  ho  said  was,  **  Good  morning,  Mr.  Secretary," 
and  "  Good  morning,  gentlemen  " 

Q.  Did  you  take  that  down  ? 

A.  I  did,  sir. 

Q.  You  thought  that  was  material  1 

A.  I  took  it  down. 

Q.  Then  next,  after  that,  did  he  say  he  did  not  wish  any  unpleasantness  ? 

A.  I  cannot  say  that  the  next  words  he  said  after  that  were  those.  It  was 
in  the  fore  part  of  the  conversation. 

Q.  But  that  you  thought  Immaterial  ? 

A.  I  did  not  put  it  down ;  I  thought  perhaps  it  was  immaterial  It  occurs 
to  me  now,  as  I  know  it  excited  something  of  a  smile  at  the  time  he  spoke  it. 

Mr.  Manager  Bingham.  As  I  understand  it,  the  counsel  arc  desiring  to 
know  of  the  witness  what  he  thought  of  the  importance  that  ought  to  be 
attached  to  the  word.  I  suppose  it  is  not  for  the  witness  to  swear  what  he 
thought  about  it. 

Mr.  EvARTS.  We  are  cross-examining  as  to  the  completeness  or  perfection 
of  the  witness's  memorandum.  It  certainly  is  material  to  know  why  he  omitted 
some  parts  and  inserted  others. 

Mr.  Manager  Bingham.  We  will  not  press  the  objection. 

Mr.  Stanbbrv.  We  have  nothing  farther  to  ask  of  this  witness. 

Hon.  James  K.  Moorhbad  sworn  and  examined. 

By  Mr.  Manager  Butler  : 
Q.  I  believe  you  are  a  member  of  the  House  of  Beprosentatives  f 
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A.  I  am. 

Q.  We  have  learned  from  the  testimony  of  the  last  witness  that  jon  were 
present  at  Mr.  Secretary  Stanton's  office  when  General  Thomas  came  in  there 
to  make  some  demand ;  will  70a  state  now  in  your  own  way,  as  well  as  you 
can,  what  took  place  there,  assisting  your  memory,  if  you  have  any  memoran- 
dum, as  you  please  ? 

A.  I  will,  sir.  I  was  present  at  the  War  Department  on  Saturday  momingt 
the  22d  of  February,  I  believe,  and  I  understood  that  General  Thomas  was 
to  be  there  to  take  possession  of  the  department  that  morning.  I  went  from 
my  boarding-house,  which  is  Mrs.  Garter's  on  the  hill;  I  went  to  the  War 
Department  in  company  with  Dr.  Burleigh,  who  boarded  there,  a  friend  of  Mr. 
Johnson's,  who  told  me  he  had  a  conversation  with  General  Thomas  the  night 
before 

Mr.  Curtis.  That  is  not  material. 

The  Witness.  I  was  giving  the  reason  why  I  went  there.  I  was  there,  and 
General  Thomas  came  in.  The  testimony  of  Mr.  Van  Horn  is  correct  as  to 
what  passed.  I  did  not  take  any  memorandum  of  the  early  part  of 'the  conver- 
sation ;  but  I  would  corroborate  his  statement 

Mr.  Curtis.  That  we  object  to. 

>fr.  Stanbbrv.  That  will  not  do. 

The  Witness,  (continuing.)  Until  the  point  at  which  he  said  General  Thomas 
went  across  to  General  Schriver's  room.  He  did  go  there ;  he  was  followed  by 
Mr.  Stanton,  and  Mr.  Stanton  asked  me  to  go  over  there.  After  they  got  there 
Mr.  Stanton  put  a  direct  question  to  General  Thomas,  and  asked  mo  to  remember 
it.  He  said,  *'  General  Moorhead,  I  want  you  to  take  notice  of  this  and  of  the 
answer ;"  and  that  induced  me  to  make  a  memorandum  of  it,  which  I  think  I 
have  among  my  papers  now.  [The  witness  proceeded  to  search  his  papers.]  It 
is  very  brief,  and  was  made  roughly,  but  so  I  thought  I  could  underBtaud  and 
know  what  it  meant  myself,  and  I  can  explain  it  to  any  person.  [Reading.] 
Mr.  Stanton  said,  "  General  Thomas,  you  claim  to  be  here  as  Secretary  of  War, 
and  refuse  to  obey  my  orders  ?"  General  Thomas  replied,  "  I  do,  sir."  After 
that  had  passed  I  walked  to  the  door  leading  into  the  hall  and  I  was  called  back, 
or  from  what  I  heard  my  attention  was  attracted  so  that  1  returned.  Mr.  Stan- 
ton then  said,  "  General  Thomas  requires  the  mails  of  the  department  to  be 
delivered  to  him."  General  Thomas  said,  "  I  require  the  mails  of  the  depart- 
ment to  be  delivered  to  me,  and  I  will  transact  the  business  of  the  office."  I 
had  not  heard  General  Thomas  say  this  entirely  and  clearly,  but  Mr.  Stanton 
repeated  it  in  this  way,  and  said,  '*  General  Thomas  says,  *  I  require  the  mails 
of  the  department  to  be  delivered  to  me,  and  I  will  transact  the  business  of  the 
office.'  "  I  asked  General  Thomas  if  he  had  made  use  of  those  words,  I  asked 
him  if  he  had  stated  this,  and  he  assented,  and  added :  "  You  may  make  it  as 
full  as  you  please." 

That  is  all  the  memorandum  I  made,  and  I  made  that  at  the  time  and  place. 

Cross-examined  by  Mr.  Stanberv  : 

Q.  When  you  arrived  at  Mr.  Stanton's  office  whom  did  you  find  there  1 

A.  I  did  not  make  a  memorandum  of  that,  and  I  cannot  tell  exactly.  There 
were  a  number  of  members  of  Congress  there.  When  Mr.  Van  Horn  was  recit- 
ing the  names,  I  recognized  them  as  having  been  there,  and  1  remember  Judge 
Kelley  iu  addition  to  the  names  mentioned. 

[Mr.  Van  Horn,  sitting  in  the  chamber,  said,  "  I  mentioned  him."] 

Q.  How  long  had  you  been  at  the  office  before  General  Thomas  came  in  ? 

A.  I  think  about  half  an  hour. 

Q.  Did  you  see  him  coming  ? 

A.  Yes,  sir ;  I  saw  him  coming.  The  windows  opened  out  toward  the  White 
House,  and  it  was  announced  by  some  person  near  the  window  that  General 
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Thomas  was  coining ;  and  I,  with  some  others,  got  up  and  looked  out  of  the 
window  and  saw  him  coming  along  the  walk,  and  we  expected  somewhat  of  a 
scene  then. 

Q.  When  he  came  in,  did  he  come  in  attended,  or  was  he  alone  ? 

A.  He  was  alone. 

Q.  Was  he  armed  in  any  way  ? 

A.  I  did  not  notice  any  arms  . 

Q.  Side  arms  or  other  f 

A.  I  did  not  notice  anything  except  what  the  Almighty  had  given  him. 

Q.  Now,  state  just  what  took  place  and  what  was  said  after  he  came  in, 
according  to  your  own  recollection. 

A.  I  think  I  have  stated  it  ahout  as  well  as  I  can.  When  he  came  in  he 
passed  the  compliments,  "Good  morning,  Mr.  Secretary;"  and  "Good morning, 
gentlemen;"  and  I  think  Mr.  Stanton  asked  him  if  he  had  any  business  with 
him. 

Q.  Did  Mr.  Stanton  return  his  salute? 

A.  Yes,  sir ;  I  think  so. 

Q.  Was  Mr.  Stanton  sitting  or  standing  ? 

A.  During  the  time  I  was  there  he  was  doing  both ;  I  cannot  tell  exactly 
what  he  was  doing  at  the  time  General  Thomas  spoke  to  him,  but  he  was  down 
and  up  and  walking  around — sometimes  sitting,  sometimes  standing. 

Q.  Did  he  ask  the  general  to  take  a  seat  ? 

A.  I  think  not,  sir. 

Q.  Did  he  take  a  seat  ? 

A.  No,  sir ;  he  did  not ;  he  did  not  in  that  room.  I  think  he  took  a  seat 
when  he  went  into  General  Schriver's  room. 

Q.  But  he  neither  took  a  seat  nor,  as  you  recollect,  was  asked  to  take  a  seat? 

A.  Not  that  I  recollect. 

Q.  After  these  "good  mornings"  passed,  what  was  the  next  thing? 

A.  General  Thomas  said  that  he  was  there  as  Secretary  of  War  ad  interim  ; 
he  was  appointed  by  the  President,  and  came  to  take  possession. 

Q.  Was  there  nothing  said  before  that  ? 

A.  Not  to  my  recollection.  I  took  no  memorandum  of  anything  before  that, 
and  before  what  I  have  stated  already. 

Q  Did  I  not  understand  you  to  say  that  Mr.  Stanton,  when  he  cama  in  and 
the  salutes  were  passed,  asked  him  wh(it  business  he  had  with  him? 

A.  Yes,  sir;  and  in  reply  to  that  he  said  what  I  have  stated.  I  did  not  know 
yon  wished  me  to  repeat  what  I  had  stated.     I  stated  that. 

Q.  In  reply  to  that  question  of  Mr.  Stanton,  what  did  Mr.  Thomas  say? 

A.  He  said  he  was  there  as  Secretary  of  War  ad  interim^  to  take  possession 
of  the  office.  Mr.  Stanton  told  him :  "  General  Thomas,  I  am  Secretary  of  War; 
you  are  the  Adjutant  General ;  I  order  you  to  your  room,  sir." 

Q.  He  ordered  him  to  his  room  ? 

A.  Yes,  sir. 

Q.  What  was  the  reply  ? 

A.  The  reply  was  that  he  would  not  obey  the  order;  that  he  (Thomas)  was 
Secretary  of  War  ad  interim, 

Q.  What  followed  that  ? 

A.  I  do  not  know  that  there  was  anything  further.  Very  soon  after  that 
General  Thomas  retired  over  to  General  Schriver's  room ;  Mr.  Stanton  followed 
him  and  asked  me  to  go  over,  and  I  have  given  you  what  occurred  there. 

Q.  After  General  Thomas  left,  did  Mr.  Stanton  tell  you  why  he  wanted  you 
to  accompany  him  ? 

A.  No. 

Q.  But  he  asked  you  to  go  with  him  ? 

A.  Yes,  sir. 
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Q.  Did  yoa  know  where  he  was  going  ? 

A.  I  knew  he  was  going  over  to  that  room. 

Q.  Did  you  know  he  was  going  to  have  a  further  conversation  with  General 
Thomas  ? 

A.  I  expected  so  ;  hat  he  did  not  say  so. 

Q.  Did  he  ask  any  one  else  besides  yourself  to  go  ? 

A.  I  expect  not. 

Q.  Did  any  one  else  go  besides  yourself? 

A.  Mr.  Van  Horn  and  some  other  gentlemen  followed. 

Q.  Did  you  get  into  the  room  as  soon  as  Mr.  Stanton? 

A.  Immediately  after  him. 

Q.  Did  you  get  there  before  any  conversation  began  ? 

A.  I  think  about  the  time.  I  followed  immediately,  and  there  was  no  con- 
versation of  any  marked  significance  until  that  which  I  have  mentioned. 

Q.  What  was  the  conversation,  significant  or  not,  that  took  place  between 
Mr.  Stanton  and  General  Thomas  after  you  got  into  that  room  ? 

A.  I  cannot  recite  it,  because,  as  I  told  you,  I  did  not  take  a  memorandum 
of  it,  and  it  was  not  important  enough  to  be  impressed  on  my  mind.  I  do  not 
recollect. 

Q.  But  you  have  an  impression  that  there  was  some  f 

A.  I  think  there  was  some — perhapsjoking,  or  something  of  that  kind.  They 
appeared  to  be  in  pretty  good  humor  with  each  other. 

Q.  That  is,  the  parties  did  not  seem  to  be  in  any  passion,  at  all  ? 

A.  Not  hostile. 

Q.  But  in  good  humor  ? 

A.  Yes,  sir. 

Q.  Joking? 

A.  Yes,  sir. 

Q.  Do  you  recollect  any  of  the  jokes  that  passed  ? 

A.  No,  sir. 

Q.  Then  who  first  commenced  the  serious  conversation  in  Schriver's  room  t 

A.  Mr.  Stanton,  I  think,  asked  this  question. 

Q.  When  the  question  was  answered,  as  I  understand,  Mr.  Stanton  desired 
you  to  remember  it? 

A.  Y«s,  sir. 

(i.  And  then  immediately  you  left  the  room  ? 

A.  Very  shortly  after. 

Q.  Do  you  recollect  anything  said  between  them  except  that,  before  you  left 
the  room  'i 

A.  No,  sir;  I  do  not. 

Q.  Did  you  get  back  to  Mr.  Stanton's  room,  or  only  into  the  ante-chamber  or 
hall,  and  then  return  ? 

A.  I  had  got  back  to  Mr.  Stanton's  room,  I  think,  or  to  the  door. 

Q.  What  then  induced  you  to  return  to  General  Schriver's  room  ? 

A.  I  found  there  was  some  question  asked  there  then  that  I  thought  was 
important,  and  I  paid  some  attention  to  that,  and  I  then  went  to  hear  what  that 
was ;  and  then  Mr.  Stanton  told  me  that  he  wanted  me  to  take  notice  of  that. 

Q.  That  was  as  to  the  mails  of  the  department  ? 

A.  Yes,  sir. 

Q.  Anything  further  ? 

A.  Yes,  sir  ;  what  I  read.  There  was,  in  addition  to  the  mails  of  the  depart- 
ment, a  statement  that  he  was  there  as  Secretary  of  War. 

Q.  After  that  did  you  remain  any  longer  in  Schriver's  room  ? 

A.  No,  sir ;  I  think  not. 

Q.  Who  came  out  first,  Mr.  Stanton  or  yourself? 

A.  I  came  out  first,  and  left  Mr.  Stanton  there. 
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Q.  How  long  did  Mr.  Stanton  remain  there  after  70a  leflt  ? 

A.  I  think  a  very  short  time,  for  I  left  about  that  ttme  to  go  to  the  Oapitol. 
It  was  then  getting  on  towards  12  o'clock ;  and  I  left,  and  I  know  I  did  not 
get  to  the  Capitol  until  after  12  o'clock. 

Q.  Did  all  the  company  then  leave  ? 

A.  Most  of  them  left.    I  think  the  members  of  the  House  all  left. 

Q.  Who  staid  ? 

A.  I  do  not  remember  who  staid.  The  were  a  number  of  gentlemen 
there,  though. 

Q.  Who  do  you  recollect  was  there,  besides  members  of  the  House  ?    • 

A.  I  cannot  call  to  mind  now,  or  give  the  name  of  a  gentleman  that  was 
there,  but  I  know  there  were  others. 

Q.  Were  any  other  gentlemen  there  except  the  regular  clerks  of  the  depart- 
ment at  that  time  ? 

A.  Yes,  sir  ;  others  than  clerks  of  the  department. 

Q.  Were  they  military  men  or  civilians  ? 

A.  During  some  part  of  the  morning  there  was  a  military  man  there.  I 
believe  during  the  time  I  was  there  I  saw  General  Grant  there. 

Q.  At  what  time  was  he  there  ? 

A.  I  think  it  was  during  that  morning,  but  I  am  not  certain.  I  have  been 
there  a  good  many  times,  and  I  have  seen  him  there  at  different  times. 

Q.  Was  he  there  during  either  of  these  conversations  that  you  have  mentioned  t 

A.  No,  sir ;  ho  was  not  present  at  the  conversations. 

Q.  Was  it  before  or  after  the  conversations  that  General  Grant  came  in  ? 

A.  I  have  stated  that  I  was  not  distinct  about  the  time,  nor  certain  whether 
it  was  that  morning  or  at  another,  but  I  rather  think  he  was  there  during  that 
morning. 

Q.  Do  you  recollect  any  observation  on  the  part  of  General  Thomas,  to  the 
effect  that  he  wished  no  unpleasantness  ? 

A.  I  do  not  think  1  recollect  his  using  that  term. 

Q.  Anything  like  it  ? 

A.  No,  sir ;  I  do  not. 

Q.  Did  there  appear  to  be  any  unpleasantness  ? 

A.  There  did  not ;  General  Thomas  wanted  to  get  in,  I  thought,  and  Mr. 
Stanton  did  not  want  to  go  out.  « 

Q.  But  there  was  nothing  offensive  on  either  side  ? 

A.  There  was  nothing  very  belligerent  on  either  side. 

Q.  Was  there  any  joking  in  Mr.  Stanton's  room,  as  well  as  m  Schriver's  room  ? 

A.  No,  sir. 

Q.  Any  occasion  for  a  laugh  ? 

A.  It  was  more  stern  in  Mr.  Stanton's  room,  as  he  once  or  twice  ordered 
General  Thomas  to  go  to  his  room  as  a  subordinate. 

Q.  That  was  the  only  thing  that  looked  like  sternness  ? 

A.  That  was  rather  stem,  I  thought. 

Re-examined  by  Mr.  Manager  Butler  : 

Q.  The  counsel  for  the  President  asked  you  if  General  Thomas  was  armed 
on  that  occasion ;  will  you  allow  me  to  ask  if  on  that  occasion  he  was  masked  ? 
A.  He  was  not,  sir. 

Hon.  Walter  A.  Burleigh  sworn  and  exammed. 
By  Mr.  Manager  Butler  : 

Q.  What  is  your  name  and  position  ? 

A.  My  name  is  Walter  A.  Burleigh.  At  present  I  am  a  delegate  from  Dak/>ta 
Territory  in  the  lower  house  of  Congress. 

Q.  Do  you  know  Lorenzo  Thomas,  Adjutant  General  of  the  anny  7 
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A.  I  do,  sir. 

Q.  How  loDg  have  70a  known  him  f 

A.  For  several  years ;  I  cannot  say  how  many. 

Q.  Have  yon  been  on  terms  of  intimaoy  with  him  t 

A.  I  have  been. 

Q.  He  visiting  your  house,  and  yon  his  ? 

A.  Yes,  sir. 

Q.  Do  yon  remember  an  occasion  when  you  had  some  conversation  with  Mr. 
Moorhead  about  visiting  Mr.  Stanton's  office  If  Do  yon  remember  that  you  had 
such  a  conversation  ? 

A.  I  recollect  going  to  the  Secretary  of  War  with  Mr.  Moorhead  on  the  morn- 
ing of  the  22d  of  last  February,  I  think. 

Q.  Had  you  on  the  evening  before  seen  General  Thomas  ? 

A.  I  had. 

Q.  Where] 

A.  At  his  house. 

Q   At  what  time  in  the  evening  ? 

A.  In  the  early  part  of  the  evening ;  I  cannot  name  precisely  the  hour. 

Q.  Had  you  a  conversation  with  him  ? 

A.  Yes,  sir. 

Q.  Mr.  Stanbery.  Wait  a  moment,  if  you  please.  What  is  the  relevancy 
of  that  to  this  inquiry  ?  I  understand  this  is  about  a  conversation  of  this  wit- 
ness with  General  Thomas. 

A.  Mr.  Manager  Butler.  The  object  is  to  show  the  intent  and  purpose 
with  which  General  Thomas  went  to  the  War  Department  on  the  morning  of  the 
22i  of  February ;  that  he  ^ent  with  the  intent  and  purpose  of  taking  posses- 
sion by  force ;  that  he  alleged  that  intent  and  purpose ;  that  in  consequence  of 
that  allegation  Mr.  Burleigh  invited  General  Moorhead  and  went  up  to  the 
War  Office.  The  conversation  which -I  expect  to  prove  is  this:  after  the  Presi- 
dent of  the  United  States  had  appointed  General  Thomas  and  given  him  direc- 
tions to  tiike  the  War  Office,  and  after  he  had  made  quite  a  visit  there  on  the 
2l8t,  on  the  evening  of  the  ^Ist  he  told  Mr.  Burleigh  that  the  next  day  he  was 
goiog  to  take  possession  by  force.     Mr.  Burleigh  said  to  him 

Mr.  Stanbery.  No  matter  about  that.     We  object  to  that  testimony. 

Mr.  Manager  Butler.  You  do  not  know  what  you  object  to  if  you  do  not 
hear  what  I  ofifer. 

Mr.  Stanbery.  We  object  to  it. 

Mr.  Curtis.  We  know  sufficiently  for  the  purpose  of  the  objection. 

The  Chief  Justice.  The  Chief  Justice  thinks  the  testimony  is  competent, 
and  it  will  be  heard  unless  the  Senate  think  otherwise. 

Mr.  Drake.  I  suppose,  sir,  that  the  question  of  the  competency  of  evidence 
in  this  court  is  a  matter  to  be  determined  by  the  Senate,  and  not  by  the  presid- 
ing officer  of  the  court.  The  question  should  be  submitted,  I  think,  sir,  to  the 
Senate.  I  take  exception  to  tne  presiding  officer  of  the  court  undertaking  to 
decide  a  point  of  that  kind. 

The  Chief  Justice.  The  Chief  Justice  is  of  opinion  that  it  is  his  duty  to 
decide  preliminarily  upon  the  objections  to  evidence.  If  he  is  incorrect  in  that 
opinion  it  will  be  for  tne  Senate  to  correct  him. 

Mr.  Drake.  I  appeal,  sir,  from  the  decision  of  the  chair,  and  demand  a  vote 
of  the  Senate  upon  the  question. 

Mr.  Fowler.  Mr.  Chief  Justice,  I  beg  to  know  what  your  decision  is. 

The  Chief  Justice.  The  Chief  Justice  states  to  the  Senate  that  in  his  judg- 
ment it  is  his  duty  to  decide  upon  questions  of  evidence  in  the  first  instancei 
and  that  if  any  senator  desires  that  the  question  shall  then  be  submitted  to  the 
Senate  it  is  his  duty  to  submit  it.    So  far  as  he  is  aware»  that  has  been  the 
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nBoal  course  of  practice  in  trials  of  persons  impeached  in  the  House  of  Lords 
and  in  the  Senate  of  the  United  States. 

Mr.  Drake.  Mj  position,  Mr.  President,  is  that  there  is  nothing  in  the  rules 
of  this  Senate  sitting  upon  the  trial  of  an  impeachment  which  gives  that 
authority  to  the  Chief  Justice  presiding  over  the  body. 

Mr.  Fessendbn.  The  senator  is  out  of  order. 

Mr.  Johnson.  I  call  the  honorable  member  from  Missouri  [Mr.  Drake]  to 
order.    The  question  is  not  debatable  in  the  Senate. 

Mr.  Dbakb.  I  am  not  debating  it;  I  am  stating  my  point  of  order. 

The  Chief  Justice.  The  senator  will  come  to  order. 

Mr.  Manager  Butler.  If  the  President  please,  is  not  this  question  debatable? 

The  Chief  Justice.  It  is  debatable  by  the  managers  and  counsel  for  the 
defendant ;  not  by  senators. 

Mr.  Manager  Butler.  We  have  the  honor,  Mr.  President  and  gentlemen  of 
the  Senate,  to  object  to  the  ruling  just  attempted  to  be  made  by  the  presiding 
officer  of  the  Senate,  and  with  the  utmost  submission,  but  with  an  equal  degree 
of  firmness,  we  must  insist  upon  our  objection,  because,  otherwise,  it  would 
always  put  the  managers  in  the  condition,  when  the  ruliDg  was  against  them,  of 
appealing  to  the  Senate  as  a  parliamentary  body  against  the  ruling  of  the  Chair. 
We  have  been  too  long  in  parliamentary  and  other  bodies  not  to  know  how 
much  disadvantage  it  is  to  be  put  in  that  position — the  position,  whether  real  or 
apparent,  of  appealing  from  the  ruling  of  the  presiding  officer  of  the  Senate. 
We  are  very  glad  that  this  question  has  come  up  upon  a  ruling  of  the  presiding 
officer  which  is  in  our  favor,  so  that  we  do  not  appear  to  be  invidious  in  making 
the  objection.  Although  it  has  fallen  from  the  presiding  officer  that  he  under- 
stands that  all  the  precedents  are  in  the  direction  of  his  intimation  of  opinion, 
yet,  if  we  understand  the  position  taken,  the  precedents  are  not  in  support  of 
that  position.  Lest  I  should  have  the  misfortune  to  misstate  the  position  of  the 
presiding  officer  of  the  Senate,  I  will  state  it  as  I  understand  it,  subject  to  his 
correction. 

I  understand  the  position  to  be  that  primarily,  as  a  judge  in  court  would  have 
the  right  to  do,  the  presiding  officer  of  the  Senate  claims  the  right  to  rule  a 
question  of  law,  and  then  if  any  member  of  the  court  chooses  to  object,  it  must 
DC  done  in  the  nature  of  an  appeal  as  taken  by  one  senator  just  now.  If  I  am 
incorrect  in  my  statement  of  the  position  of  the  presiding  officer  I  beg  to  be 
corrected. 

The  Chief  Justice.  The  Chief  Justice  will  state  the  rule  which  he  con- 
ceives to  be  applicable  once  more.  In  this  body  he  is  the  presiding  officer ;  he 
is  so  in  virtue  of  his  high  office  under  the  Constitution.  He  is  Chief  Justice  of 
the  United  States,  and,  therefore,  when  the  President  of  the  United  States  is 
tried  by  the  Senate,  it  is  his  duty  to  preside  in  that  body ;  and,  as  he  under- 
stands, he  is,  therefore,  the  President  of  the  Senate  sitting  as  a  court  of  impeach- 
ment. The  rule  of  the  Senate  which  applies  to  this  question  is  the  seventh  rule, 
which  declares  that  *'  the  presiding  officer  may,  in  the  first  instance,  submit  to 
the  Senate,  without  a  division,  all  questions  of  evidence  and  incidental  ques- 
tions." He  is  not  required  by  that  rule  so  to  submit  those  questions  in  the  first 
instance ;  but  for  the  despatch  of  business,  as  is  usual  in  the  Supreme  Court,  he 
expresses  his  opinion  in  the  first  instance.  If  the  Senate,  who  constitute  the 
court,  or  any  member  of  it,  desii-es  the  opinion  of  the  Senate  to  be  taken,  it  is 
his  duty  then  to  ask  for  the  opinion  of  the  court. 

Mr.  Manager  Butler.  May  I  respectfully  inquire  whether  that  would 
extend  to  a  manager ;  whether  a  manager  would  have  the  right  to  ask  that  a 
question  of  law  should  be  submitted  to  the  Senate  ? 

The  Chief  Justice.  The  Chief  Justice  thinks  not.  It  must  be  by  the  action 
of  the  court  or  a  member  of  it. 

Mr.  Manager  Butler.    Then  this  matter  becomes  of  very  important  and 
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momentoaB  substance,  becaase  the  presiding  officer,  who  is  not  a  member  of  the 
court,  who  has  no  vote  in  the  court,  as  we  understand  it,  except  pos^bly  upon 
a  question  of  equal  division,  gives  a  decision  on  »  question  of  law,  it  may  be  of 
the  first  importance — which,  if  made,  precludes  the  House  of  Representatives 
from  asking  even  that  the  Senate,  who  are  the  triers,  shall  pass  upon  it.  There- 
fore if  this  is  to  be  adopted  as  a  rule  our  hands  are  tied ;  and  it  was  in  order  to 
get  the  exact  rule  that  I  have  asked  the  presiding  officer  of  the  Senate  to  state, 
as  he  has  kindly  and  fully  stated,  his  exact  position. 

The  Ghibp  Justice.  Mr.  Manager,  the  Chief  Justice  has  no  doubt  of  the 
right  of  the  honorable  managers  to  propose  any  question  they  see  fit  to  the 
Senate,  but  it  is  for  the  Senate  itself  to  determine  how  a  question  shall  be 
taken. 

Mr.  Manager  Butlbr.  I  understand  the  distinction.  It  is  a  plain  one. 
The  managers  may  propose  a  question  to  the  Senate,  and  the  Ohief  Justiee 
decides  it,  and  we  then  cannot  get  the  question  we  propose  before  the  Senate 
unless  through  the  courtesy  of  some  senator.  I  think  1  state  the  position  with 
accuracy ;  and  it  is  the  one  to  which  we  object,  I  again  say,  respectfully  as 
we  ought,  but  firmly,  as  we  must. 

Now,  how  arc  the  precedents  upon  this  question  ?  Sorry  I  am  to  be  obliged 
to  deny  the  position  token  by  the  presiding  officer  of  the  Senate,  that  the  pre- 
cedents in  this  country  and  England  are  with  him.  I  understand  that  this 
question,  as  a  question  of  precedents  in  England,  has  been  settled  many,  many 
years,  hundreds  of  years.  Not  expecting  that  it  would  arise  here,  1  have  not 
at  hand  at  this  moment  all  the  books  to  which  I  could  refer,  but  I  can  give  a 
leading  case  where  this  question  arose.  If  I  am  not  mistaken,  it  arose  in  the 
trial  of  Lord  Strafford,  in  the  thirty-second  year  of  the  reign  of  Charles  II. 
The  House  of  Lords  had  a  rule  prior  to  the  trial  of  Strafford,  by  which  the 
Commons  were  bound  to  address  the  lord  high  steward  as  his  gr^pe  or  *'  my 
lord,"  precisely  as  the  counsel  for  the  respondent  seem  to  think  themselves 
obliged  to  address  the  presiding  officer  of  this  body  as  **  Mr.  Chief  Justice.*' 
When  the  preliminaries  of  the  trial  of  Strafford  and  the  other  popish  lords  were 
settled,  the  Commons  objected  that,  as  apart  of  the  Parliament  of  Great  Britain, 
they  ought  not  to  be  called  upon  through  their  managers  to  address  any  indi- 
vidual whatever,  and  that  their  address  should  be  made  to  the  Lords  in  Parlia- 
ment. A  committee  of  conference  between  the  Commons  and  Peers  was  there- 
upon had,  and  the  rule  previously  adopted  in  the  House  of  Lords  was,  after 
much  consideration,  rescinded,  and  a  rule  was  reported  and  adopted  in  that  trial, 
and  it  has  obtained  ever  since  in  all  other  trials.  The  result  of  the  conference 
is  stated  in  this  way  : 

On  the  29ih  of  November,  1680,  it  is  agreed  at  the  joint  committee,  apon  the  objection  made 
bj  the  Commons  to  one  of  the  roles  laid  down  by  the  Lords,  viss :  That  when  the  Commons 
should  ask  any  qnestions  at  the  trial  they  should  apply  themselves  to  the  lord  steward,  that 
the  managers  should  speak  to  the  Lords  as  a  House,  and  say  **my  lords,"  and  not  to  the 
lord  high  steward,  and  say  **my  lord  "  or  "your  grace.** 

A  reason  being  given  that  the  lord  high  steward  was  not  a  necessary  part  of 
the  court,  but  only  as  speaker  of  the  House  of  Lords,  and  the  lords  themselves 
were  the  only  body  of  triers.  When  Lord  Strafford  came  to  the  bar  the  Lords, 
conformably  to  this  doctrine,  on  the  29th  of  November,  1680,  order — 

That  the  Lord  Strafford  shall  be  directed  to  apply  himself  to  the  Lords,  and  not  to  the  lord 
high  steward,  as  often  as  ho  shall  have  occasion  to  speak  at  his  trial. 

.  And  from  that  day  to  the  latest  trial  in  Parliament,  which  is  the  Earl  of 
Cardigan  case,  in  1841,  the  rule  has  been  followed.  Earl  Cardigan  being  tried 
in  the  House  of  Lords,  Lord  Chief  Justice  Denman  presided  upon  that  trial, 
and  in  that  case,  as  in  all  the  others,  the  body  was  universally  addressed  by 
counsel  on  all  sides,  by  prisoner,  by  managers,  by  everybody,  as  '*  my  lords," 
so  that  there  should  be  no  recognition  of  any  superior  right  in  the  ^te&vdvxi^ 
o£Bcer  over  any  other  member  of  the  assembly, 
12  IP 
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Nor  need  I,  upon  thU  matter  of  precedents,  stop  here.  In  more  than  these 
cases  this  question  has  arisen.  In  Lord  Macclesfield *s  case,  in  1724.  if  I  remem- 
ber aright,  the  point  arose  whether  the  presiding  officer  should  decide  an  inci*. 
dental  question  upon  the  trial ;  but  in  every  case  Lord  Chief  Justice  King 
referred  all  questions  wholly  to  the  Lords,  saying  to  the  Lords,  "  Ton  may 
decide  as  you  please." 

Again,  when  Lord  Erskine  presided  on  the  trial  of  Lord  Melville,  which  was 
a  trial  early  in  the  century,  conducted  with  as  much  care,  regard  to  forms,  and 
with  the  utmost  preservation  of  decency  and  order  of  the  proceedings,  the 
question  was  put  to  him  whether  he  ruled  points  of  law,  and  he  expressly  dis- 
claimed that  power,  saying  in  substance,  on  every  ruling  of  an  incidental 
question,  "Unless  any  noble  lord  should  think  that  this  matter  should  be  further 
considered  in  the  Chamber  of  Parliament,  I  will  give  my  opinion,"  thereby 
always  submitting  the  question  to  the  lords  in  the  first  instance. 

Again,  in  Lord  Cardigan's  case,  to  which  I  have  just  referred,  when  a  ques- 
tion of  evidence  arose  as  to  whether  a  card  on  which  the  name  of  Harvey  Gar- 
nett  Tuckett  was  placed  should  be  given  in  evidence,  the  question  being  whether 
the  man's  name  was  Harvey  Gamett  Phipps  Tuckett  or  only  Harvey  Garnett 
Tuckett,  but  a  question  on  which  the  whole  trial  finally  turned  when  afterward 
the  whole  evidence  was  in.  Lord  Denman,  instead  of  deciding  the  question, 
submitted  it  to  the  lords,  as  follows  : 

The  inconyenience  of  clearinf^  the  house  is  so  great  that  I  should  rather  ventiire  to  pro- 
pose that  the  decision  of  this  question,  if  your  lordships  should  be  called  upon  to  decide  it, 
aad  better  be  postponed. 

The  question  was  not  at  that  time  pressed. 

And  when  the  attorney  general  of  England  made  his  argument  upon  the  evi- 
dence, Lord  Denman  arose  and  apologized  to  the  Hous^  of  Lords  for  having 
allowed  hjjn  to  argue,  and  said  in  substance  he  hoped  this  would  not  be  drawn 
into  a  precedent  in  criminal  trials,  but  that  he  did  not  think  it  quite  right  for 
him  to  interfere  and  stop  him.  And  when,  finally,  the  Lords  deliberated  with 
closed  doors  upon  the  point  taken,  and  Lord  Denman  save  an  opinion  to  the 
Lords  upon  whether  the  proof  sustained  the  indictments,  his  lordship  said : 

If,  my  lords,  the  present  were  an  ordinary  case,  tried  before  one  of  the  inferior  courts, 
and  the  same  objection  had  been  taken  in  this  stage  to  the  proof  of  identity,  the  jadg^e  would 
consult  his  notes  and  explain  how  far  he  thought  the  objection  well  founded,  and  I  appre- 
hend that  the  jury  would  at  once  return  a  verdict  of  acquittal. 

Your  lordships  sitting  in  this  high  court  of  parliament  unite  the  functions  of  both.  I 
have  stated  my  own  views,  as  an  individual  member  of  the  court,'  of  the  question  by  you 
to  be  considered,  discussed,  and  decided.  Though  I  have  commenced  the  aebate,  it  cannot 
be  necessary  fur  me  to  disclaim  the  purpose  of  dictating  my  own  opinion,  which  is  respect- 
fully laid  before  you  with  the  hope  of  eliciting  those  of  tne  house  at  largo.  If  any  other  duty 
is  cast  upon  me,  or  if  there  is  any  more  convenient  course  to  be  pursued,  I  shall  be  rreatly 
indebted  to  any  of  your  lordships  who  will  be  so  kind  as  to  instruct  me  in  it.  In  the  absence 
of  any  other  suggestion,  I  venture  to  declare  my  own  judgment,  grounded  on  the  reasons 
briefly  submitted,  that  the  Earl  of  Cardigan  is  entitled  to  be  declared  not  guilty. 

Now,  then,  in  the  light  of  authority,  in  the  light  of  the  precedents  to  which 
the  presiding  officer  has  appealed,  in  the  light  of  reason,  and  in  the  light  of  prin- 
ciple, we  are  bound  to  object  to  this  claim  of  power  on  the  part  of  the  Chief 
Justice.  I  say  again  that  it  is  not  a  mere  question  of  form,  for  all  mere  forms 
we  would  waive,  but  it  is  a  question  of  substance.  It  is  a  question  whether  the 
House  of  Representatives  can  bring,  by  their  own  motion,  to  the  Senate  a  ques- 
tion of  law  if  the  Chief  Justice  who  is  presiding  chooses  to  stand  between  the 
Senate  and  the  House  and  its  prosecution.  That  is  a  question  of  vital  impor- 
tance, upon  which,  for  the  benefit  of  the  people  for  all  time  hereafter,  if  it  did 
not  make  any  difference  in  this  case,  I  would  not  yield  one  hair,  because  no  jot 
or  tittle  of  the  rights  of  the  people  or  of  the  House  of  Representatives,  so  far  as 
I  understand  them,  shall  ever  fall  to  the  ground  by  any  inattention  or  inadver- 
tence or  yielding  of  mine. 
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Allow  me  to  state  again  the  propoflition  declared  bj  the  learned  presiding 
officer,  because  to  me  it  seems  an  invasion  of  the  privileges  of  the  House  of 
Representatives.  It  is  thi^ :  that  when  the  House  of  Representatives  proposet  m 
question  of  law  to  the  Senate  of  the  United  States  on  the  trial  bj  impeachment 
of  the  President  of  the  United  States,  the  Chief  Justice  presiding  in  this  as  a 
court  can  stand  between  the  House  of  Representatives  and  the  Senate  and  decide 
the  question ;  and  then,  unless  by  the  courtesj  of  some  senator  who  may  be 
induced  to  make  a  motion  for  them,  the  House  of  Representatives,  through  its 
managers,  cannot  get  that  question  of  law  decided  by  the  Senate. 

I  should  be  inclined  to  deem  it  my  duty,  and  I  believe  my  associate  managers 
will  agree  with  me  if  we  are  put  in  that  position,  to  ask  leave  to  withdraw  and  take 
instruction  from  the  House  oefore  we  lay  the  rights  of  the  House,  bound  hand 
and  foot,  at  the  feet  of  any  one  man,  however  high  or  good  or  just  he  may  be; 
for,  as  1  respectfully  bring  to  your  attention,  it  is  a  question  of  most  momentous 
consequence,  although  not  so  great,  not  of  so  much  consequence  now,  when  we 
have  a  learned,  able,  honest,  candid,  patriotic  Chief  Justice  in  the  chair,  as  it 
may  be  hereafter.  Let  us  look  forward  to  the  time  which  may  come  in  the  his- 
tory of  this  nation  when  we  get  a  Jeffries  as  lord  high  steward  or  Chief  Justice. 
I  want,  then,  that  the  precedent  set  in  this  good  time,  by  good  men,  when  every- 
thing is  quiet,  when  the  country  is  not  disturbed,  to  be  such  as  to  hold  any 
future  Jeffries  as  did  the  precedents  of  old ;  for  this  brings  to  my  mind  Jef- 
^es's  conduct  on  an  exactly  similar  question,  when  he  was  held  bound  by  the 
precedents  of  the  House  of  Lords.  In  the  trial  of  Lord  Delamere,  Chief  Justice 
Jeffries,  being  lord  high  steward,  presiding,  said  to  the  earl  as  he  came  to 
plead — I  give  substance  now,  not  words — "  My  lord,  you  had  better  confess 
and  throw  yourself  on  the  mercy  of  the  King,  your  master ;  he  is  the  fountain 
of  all  mercy,  and  it  will  be  better  for  yon  so  to  do."  The  accused  earl  replied 
to  him :  "  Are  you,  my  lord,  one  of  my  judges,  that  g^ive  me  such  advice  here 
on  my  trial  for  my  death  V*  Jeffries,  quailing  before  the  indignant  eye  of  the 
man  who8e  rights  he  was  interfering  with,  said  :  "  No,  I  am  not  one  of  your 
judges ;  I  only  advise  you  as  a  friend."  I  desire  the  precedent  fixed  now  in 
good  times  as  strong  as  they  were  before  Jeffries's  time,  so  that  hereafter,  when 
we  get  a  Jeffries,  if  we  ever  have  that  misfortune,  he  shall  be  bound  by  them. 
We  have  had  a  Johnson  in  the  presidential  chair  ;  and  we  cannot  tell  who  may 
get  into  the  chair  of  the  Chief  Justice  in  the  far  future ;  but,  if  we  ever  do  get  a 
Jeffries  in  that  chair,  I  want  the  precedent  upon  this  point  so  settled  now  that 
it  cannot  be  in  any  way  disturbed,  so  as  to  hold  him  to  the  true  rule  as  with 
hooks  of  steel. 

The  Chibp  Justice.  The  Chair  will  state  the  question  for  the  consideration 
of  the  Senate.  The  honorable  manager  put  a  question  to  the  witness.  It  was 
objected  to  on  the  part  of  the  counsel  for  the  President.  The  Chief  Justice  is 
of  opinion  that  it  is  his  duty  to  express  his  judgment  upon  that  question,  sub- 
ject to  having  the  question  put  upon  the  requisition  of  any  senator  to  the 
Senate.     Are  you  ready  for  the  question  ? 

Mr.  Grimbs.  The  question  is,  whether  the  judgment  of  the  Chief  Justice 
shall  stand  as  the  judgment  of  the  Senate  ? 

The  Chief  Justice.  Yes,  sir. 

Mr.  Drake.  No,  sir.  I  raise  the  question  that  the  presiding  officer  of  the 
Senate  had  no  right  to  make  a  decision  of  that  question. 

The  Chief  Justice.  The  senator  is  not  in  order. 

Mr.  Drake.  I  wish  that  question  put  to  the  Senate,  sir. 

The  Chief  Justice.  The  senator  will  come  to  order. 

Mr.  Conk  LING.  Mr.  President,  I  rise  for  information  ^m  the  Chair.  I  beg 
to  inquire  whether  the  question  upon  which  the  Senate  is  about  to  vote  is 
\%'hether  the  proposed  testimony  be  competent  or  not,  or  whether  the  presiding 
officer  be  competent  to  decide  that  question  or  not  ? 
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Tbe  Chief  Justice.  It  is  the  laat  question,  whether  the  Chair  hi  the  first 
instance  may  state  his  judgment  upon  such  a  qnestion.  That  is  the  question 
for  the  consideration  of  tbe  Senate.     The  yeas  and  nays  will  be  called. 

Mr.  CoNKLiNG.  Before  the  yeas  and  nays  are  called,  I  beg  that  the  whole 
of  the  latter  clause  of  the  serenth  rule  may  be  read  for  the  information  of  the 
Senate. 

The  Chief  Justice,  (to  the  Secretary,)  Read  the  rule. 

Mr.  Howard.  Read  Uie  whole  of  the  rule. 

The  Secretary  read  as  follows : 

YII.  The  presiding  officer  of  the  Senate  shall  direct  all  necessary  preparations  in  the  Senate 
chamber,  and  the  presiding  officer  upon  the  trial  shall  direct  all  the  forms  of  proceeding 
while  the  Senate  are  sitting  for  the  purpose  of  trying  an  impeachment,  and  all  forms  daring 
the  trial  not  otherwise  specially  provided  for.  The  presiding  officer  may,  in  the  first 
instance,  submit  to  the  Senate,  without  a  division,  all  questions  of  evidence  and  incidental 
miestions ;  but  the  same  shall,  on  the  demand  of  one-fifth  of  the  members  present,  be 
oecided  by  yeas  and  nays. 

Mr.  Manager  Bingham.  Mr.  President,  after  consultation  with  my  associate 
managers,  I  ask  leave  to  make  someadditional  remarks  to  the  Senate  before  this 
▼ote  be  taken,  and  to  call  the  attention  of  senators  especially  to  rule  seven  to 
which  the  President  made  reference.  We  think  ourselves  justified  in  asking  the 
Senate  to  consider  that  rule  seven  docs  not  contemplate  any  departure  from  the 
long-established  usage  governiug  proceedings  of  this  character;  in  other  words, 
that  rule  seven  simply  does  provide  that  "  The  presiding  officer  may,  in  the  first 
instance,  submit  to  the  Senate,  without  a  division,  all  questions  of  evidence  and 
incidental  questions ;  but  the  same  shall,  on  the  demand  of  one-fifth  of  the  mem- 
bers present,  be  decided  by  yeas  and  nays."  We  respectfully  submit  to  the 
Senate,  with  all  respect  to  the  presiding  officer,  that  this  rule  means  no  more 
than  this  :  that  if  no  question  be  raised  by  the  senators  and  one-fifth  do  not 
demand  the  yeas  and  nays,  it  authorizes  the  presiding  officer  simply  to  take 
the  sense  of  the  Senate  upon  all  such  questions  witiiout  a  division,  and  there  it 
ends. 

I  beg  leave  further  to  say  to  the  senators,  in  connection  with  what  has  fallen 
already  from  my  associate,  that  I  look  upon  this  question  now  involved  in  the 
decision  of  the  presiding  officer  as  settled  by  the  terms  of  the  Constitution  itself. 
The  Constitution  of  the  United  States,  as  the  senators  will  remember,  provides 
that  the  Senate  has  the  sole  power  to  try  all  impeachments.  The  expression, 
"the  sole  power,"  as  the  Senate  will  doubtless  agree,  necessarily  means  the  only 
jK)wer.  It  includes  everything  pertaining  to  the  trial.  Every  judgment  that 
must  be  made  is  a  part  of  the  trial,  whether  it  be  upon  a  preliminary  question 
or  a  final  question.  It  seems  to  me  that  the  words  were  incorporated  in  the 
Constitution  touching  this  procedure  in  impeachment  in  the  very  light  of  the 
long-continued  usage  and  practice  in  Parliament.  It  is  settled,  I  beg  leave  to 
remind  senators,  in  the  very  elaborate  and  exhaustive  report  of  the  Commons  of 
England  upon  the  Lords'  Journals  that  the  peers  alone  decide  all  questions  of 
law  and  fact  arising  in  such  a  trial. 

It  is  settled,  in  other  words,  that  the  peers  alone  are  the  judges  in  every  case 
of  the  law  and  the  fact ;  that  the  lord  chancellor  presiding  is  but  a  ministerial 
officer  to  keep  order ;  to  present  for  the  decision  of  the  peers  the  various  ques- 
tions as  they  arise ;  to  take  their  judgment  upon  them ;  and  there  his  authority 
stops. 

And  this  doctrine  is  considered  so  well  settled,  I  may  be  permitted  to  say 
further,  (here  speaking  from  recollection  of  that  which  I  have,  however,  care- 
fully examined,)  that  it  is  carried  into  the  great  textbooks  of  the  law  and  finds 
a  place  in  the  fourth  Institute  of  Coke,  wherein  he  declares  that  the  peers  are 
the  judges  of  the  law  and  fact,  and  conduct  the  whole  proceedings  according  to 
the  law  and  usage  of  Parliament. 

As  I  understand  this  question  as  it  is  presented  here,  I  agree  with  my  asso- 
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date. that  it  is  of  verjr  great  importance,  not  only  as  touching  the  admissibility 
fif  evidence— -for  we  certainly  have  ne  ground  of  complaint  of  the  presiding  offi- 
cer for  the  ruling  he  made  touching  the  admissibilitj  of  the  evidence  which  we 
offer  through  this  witness — but  as  touching  every  other  question  that  can  arise; 
fop  example,  questions  that  may  involve  the  validity,  legality,  if  you  please,  of 
any  of  tiM  charges  preferred  in  these  articles.  If  such  a  ruling  were  asked  here 
of  the  presiding  officer,  we  submit  that  it  is  not  competent  for  him  to  pronounce 
any  judgment  on  the  subject — that  it  is  alone  for  the  Senate  to  determine ;  and 
they  determine  it  simply  for  the  reason,  as  I  said  before,  that  they  have  the  sole 
power  to  try  all  questions  involved  in  the  case. 

We  stand,  then,  upon  what  we  believe  has  been  the  uniform  practice  touching 
this  question  in  England,  and  we  consider  that  the  President  presiding  now  in 
the  Senate  has  no  more  power  over  this  question  before  the  Senate  than  has  the 
lord  chancellor,  when  he  presides  over  the  deliberations  of  the  pee^s,'  to  decide 
any  question.  Being  himself  a  peer,  he  has  but  his  own  vote.  I  do  not  think 
a  case  can  be  found  wherein  it  was  consented  by  the  peers  that  the  lord  chan- 
cellor should  give  a  decision  in  any  case  which  is  to  stand  as  the  judgment  of 
the  court  without  consulting  the  peers.  That  is  the  position  that  we  assume* 
and  we  ask  it  to  be  understood  and  considered  by  the  Senate.  We  understand 
that  the  question  npon  which  the  vote  of  the  Senate  is  to  be  had  is,  whether  the 
Senate  shall  decide  that  the  presiding  officer,  himself  not  being  a  member  of 
that  body  which  is  invested  with  the  sole  power  to  try  impeachments,  and  there- 
fore to  decide  all  questions  in  the  trial,  can  himself  make  a  decision,  which  decision 
is  to  stand  as  the  judgment  of  this  tribunal  unless  reversed  by  a  subsequent 
action  of  the  Senate.  That  we  understand  to  be  the  question  that  is  submitted, 
and  upon  which  the  Senate  is  about  to  vote. 

Mr.  Manager  Butlbr.  And  that  the  managers  cannot  raise  the  question. 

Mr.  Manager  Bingham.  It  is  also  suggested  by  my  associate  that  there  is 
also  involved  in  the  question  the  further  proposition  that  the  managers,  in  the 
event  of  such  decision  being  made  by  the  presiding  officer,  cannot  call  even  for 
a  review  of  that  decision  by  the  Senate. 

Mr.  WiLSo;^.  I  move  that  the  Senate  retire  for  the  purpose  of  consultation. 

Several  Senators.  No,  no. 

Mr.  Sherman.  Before  that  is  done  I  desire  to  submit  a  question  to  the  man- 
agers, in  accordance  with  the  rule. 

The  Chief  Justice.  Does  the  senator  from  Massachusetts  withdraw *hi8 
motion  ? 

Mr.  Wilson.  I  withdraw  it  for  a  moment. 

Mr.  Sherman.  I  send  to  the  Chair  a  question. 

The  Chief  Justice.  The  Secretary  will  read  the  question. 

The  Secretary  read  the  question  of  Mr.  Sherman,  as  follows : 

I  ask  the  managers  what  are  the  precedents  in  the  cases  of  impeachment  in 
the  United  States  upon  this  point  ?  jDid  the  Vice-President,  as  presiding  officer, 
decide  preliminary  questions,  or  did  he  submit  them  in  the  first  instance  to  the 
Senate  ? 

Mr.  Manager  Boutwell.  Mr.  President  and  gentlemen  of  the  Senate,  I  am 
very  much  indisposed  to  ask  the  attention  of  the  Senate  further.  As  a  question 
concerning  the  rights  of  the  House  in  this  proceeding,  it  seems  to  mo  of  the 
gravest  character ;  and  yet  I  can  very  well  foresee  that  the  practical  assertion 
on  all  questions  arising  in  a  protracted  trial  of  the  principle  which  the  managers 
assert  here  in  behalf  of  the  ilouse  is  calculated  to  delay  the  proceeding,  and 
very  likely  at  times  to  involve  us  in  temporary  difficmlties.  In  what  I  say  I 
speak  with  the  highest  personal  respect  for  the  Chief  Justice,  who  presides» 
being  fully  assured  that  m  the  rulings  he  might  make  upon  questions  of  law 
and  the  admissibility  of  testimony  he  would  always  be  guided  by  that  conscien- 
tious regard  for  the  right  for  which  he  is  eminently  distinguished. 
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But  I  also  foresee  that  if  the  managers  acting  for  the  House  in  the  case  now 
before  the  Senate  and  before  the  country,  and  acting,  I  may  say,  in  behalf  of 
other  generations  and  of  other  men  who  unfortunately  may  be  similarly  situated 
in  future  times,  should  admit  that  the  Chief  Justice  of  the  Supreme  Court  of  the 
United  States,  sitting  here  as  the  presiding  officer  of  this  body  for  a  specified 
purpose,  and  for  a  specified  purpose  only,  has  a  right  to  decide,  even  as  prelim- 
mary  to  the  final  judgment  of  the  Senate,  questions  of  law  and  evidence  which 
in  the  end  may  be  vital  in  the  decision  of  this  tribunal  upon  the  question  of  the 
guilt  or  the  innocence  of  the  person  arraigned,  they  should  make  a  surrender,  in 
substance,  of  the  constitutional  rights  of  the  House  and  the  constitutional  rights 
of  the  Senate  sitting  as  the  tribunal  to  try  impeachments  presented  by  the  House 
of  Representatives.  With  all  deference  I  maintain  that  the  language  of  the  Con- 
stitution, in  these  words — 

"When  the  President  of  the  United  States  is  tried  the  Chief  Jostice  shall  preside'* — 

is  conclusive  without  argument.  He  presides  here  not  as  a  member  of  this  body ; 
for  if  that  were  assumed  the  claim  would  be  in  derogation,  nay,  in  violation,  of 
another  provision  of  the  Constitution,  which  confides  to  the  Senate  the  sole 
power  of  trying  all  impeachments.  I  know  of  no  language  which  could  be  used, 
more  specific  in  its  character,  more  inclusive  and  exclusive  in  its  terms.  The 
language  includes,  as  has  been  maintained  by  Mr.  Manager  Butler  in  the  opening 
argument,  all  the  members  of  the  Senate,  all  the  men  chosen  under  the  Consti- 
tution and  representing  the  several  States  of  the  Union,  whatever  may  be  their 
qualities,  whatever  may  be  their  capacities,  whatever  may  be  their  interests, 
whatever  may  be  their  affiliation  with  or  to  the  person  accused.  The  Senate  sits 
in  its  constitutional  capacity  to  decide  under  the  Constitution  the  question  of  the 
guilt  of  the  accused,  with  all  the  felicities  and  with  all  the  infelicities  which  belong 
to  the  tribunal  organized  under  and  by  virtue  of  the  Constitution.  We  must 
accept  it  as  it  is,  with  no  power  to  change  it  in  any  particular. 

So,  also,  the  words  of  the  Constitution  are  exclusive.  With  all  deference 
I  am  forced  to  assert  and  maintain  that  these  words  exclude  every  other  man, 
whatever  his  station,  rank,  position  elsewhere,  whatever  his  relations  to  this 
body  under  or  by  the  Constitution.  The  Senate,  by  the  Constitution,  has  the 
sole  power  to  try  all  impeachments,  and  no  person  not  of  the  Senate,  and  exer- 
cising the  functions  of  a  senator  in  legislative  and  executive  affairs,  can  in  any 
way  interfere  or  control  or  affect  their  decision  or  their  judgment  in  the  slightest 
decree.  Therefore,  Mr.  President,  it  must  follow  as  a  constitutional  duty  that 
the  Senate,  without  advice,  as  a  matter  of  right,  must  decide  every  incidental 
question  which,  by  any  possibility,  can  control  the  ultimate  judgment  of  the 
Senate  upon  the  great  question  of  the  guilt  or  innocence  of  the  party  accused. 
If,  under  any  circumstances,  the  testimony  of  a  witness  proffered  may  be 
denied,  or  may  be  admitted,  upon  the  judgment  of  any  person,  or  by  any 
authority,  except  upon  the  judgment  and  authority  of  the  triounal  before  which 
we  here  stand,  then  a  party  accused  and  impeached  by  the  House  of  Represen- 
tatives may  be  acquitted  or  he  may  be  convicted  upon  any  authority  or  opinion 
which  is  not  in  fact  the  judgment  of  the  Senate  itself.  Upon  this  point  I  think 
there  can  finally  be  no  difference  of  opinion. 

But,  Mr.  President,  as  one  of  the  managers,  and  without  having  hdd  an 
opportunity  to  consult  my  associates  on  the  point,  and  speaking,  therefore,  with 
deference  to  what  may  be  their  judgment,  or  what  might  be  the  judgment  of  the 
House,  I  shall  be  willing  to  proceed  in  the  conduct  of  this  case  upon  the  under- 
standing that  the  right  is  here  and  now  solemnly  asserted  by  the  Senate  for 
themselves,  and  as  a  precedent  for  all  their  successors,  that  every  question  of 
law  is  to  bo  decided  by  the  Senate  without  consultation  with  the  presiding 
officer.  I  hold  that  the  judgment  must  be  exclusively  with  the  Senate.  Still 
I  am  willing  that  in  all  these  proceedings  the  presiding  officer  of  the  Senate 
BhsiW  ^ive  his  opinion  or  his  ruling,  if  you  please  to  call  it  a  ruling,  upon  ques- 
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tioiiB  iQcideDtal  of  law  and  evidence  as  they  arise,  unless  some  member  of  the 
Senate,  or  the  managers,  or  the  eoansel  for  the  respondent,  shonid  first  desire 
the  judgment  of  the  Senate. 

I  happen  to  have  an  extract  ^m  the  record  in  the  case  referred  to  by  mj 
associate,  and  I  will  read  it  in  the  presence  of  the  Senate. 

In  the  trial  of  Lord  Melville,  which  is  reported  in  the  twenty-ninth  volume 
of  the  State  Trials,  Lord  Chancellor  Erskine  evidently  cu^ted  upon  this  idea. 
Upon  a  question  of  the  admissibility  of  testimony,  it  having  been  argued  by  the 
managers  on  one  side  and  the  counsel  for  the  respondent  on  the  other,  Lord 
Erskine  said : 

If  any  noble  lord  is  deBirous  that  this  subject  should  he  a  matter  of  further  cousideration 
in  the  Chamber  of  Parliameut,  it  will  be  proper  that  he  should  now  move  to  adjourn ;  if 
not,  I  have  formed  an  opinion,  and  shall  express  it. 

To  that  theory  of  the  administration  of  the  duties  of  the  Chair  with  refer- 
ence to  the  rights  of  the  House  of  Representatives  and  to  the  rights  of  the 
respondent,  for  myself,  I  should  not  object ;  but  I  cannot  conscientiously,  even 
in  this  presence,  consent  to  the  doctrine  as  a  matter  of  right  that  the  presiding 
officer  of  the  Senate  is^  decide  interlocutory  questions,  and  especially  to  decide 
them  under  such  circumstances  that  it  will  not  be  in  the  power  of  the  managers 
to  take  the  judgment  of  the  Senate  upon  the  wisdom  and  justice  of  the  decision. 

Mr  Manager  Bingham.  By  leave  of  the  Senate  I  desire  to  read  in  their 
hearing  an  abstract  which  I  have  made  touching  this  question  from  the  author- 
ities to  which  I  referred,  and  which  I  believe  is  accurate.  I  read  first  in  the 
hearing  ef  the  Senate  the  abstract  which  was  made  from  the  report  of  the  Com- 
mons of  England  upon  the  Lords'  Journals : 

RELATION  OF  JUD<;BS,  ETC.,  TO  THE  COURT  OF  PARLIAMENT. 

Upon  examinlnpf  into  the  course  of  proceediuff  in  the  House  of  Lords,  and  into  the  relation 
which  exists  between  the  peers  on  the  one  hand,  and  their  attendants  and  assistants,  the 
judges  of  the  realm,  barons  of  the  ezcheauer  of  the  coif,  the  King's  learned  counsel,  and  the 
civilians  masters  of  the  chancery  on  the  other,  it  appears  to  your  committee  that  these  judges 
and  other  persons  learned  in  the  common  and  civil  laws  are  no  inte^^rant  and  necessary  part 
of  that  coart.  Their  writs  of  summons  are  essentially  different ;  and  it  does  not  appear  that 
they  or  any  of  them  have,  or  of  right  ought  to  have,  a  deliberate  voice,  either  actually  or 
virtually,  in  the  judgments  given  in  the  high  court  of  Parliament.  Their  attendance  in 
that  court  is  solely  ministerial ;  and  their  answers  to  questions  put  to  them  are  not  to  be 
regarded  as  declaratory  of  the  law  of  Parliament,  but  as  merely  consultory  responses,  in  order 
to  furnish  such  matter  (to  be  submitted  to  the  judgment  of  the  peers)  as  may  be  useful  in 
reasoning  by  analoefy,  so  far  as  the  nature  of  the  rules  in  the  respective  courts  of  the  learned 
persons  consulted  shall  appear  to  the  peers  to  be  applicable  to  the  nature  and  circumstances 
of  the  case  before  them,  and  not  otherwise.  (8  Burke  p.  42;  report  on  the  Lords'  Journal ; 
trial  of  Warren  Hastings.) 

In  the  volume  of  Burke  here  quoted  the  report  is  set  out  at  length.  I  read 
further  from  the  same  report : 

Juriidieiian  of  the  Lordt. 

Your  committee  finds  that  in  all  impeachments  of  the  Commons  of  Great  Britain  for 
high  crimes  and  misdemeanors,  before  the  peers  in  the  high  court  of  Parliament,  the  peers 
are  not  triers  or  jurors  only,  but  by  the  ancient  laws  and  constitution  of  this  kingdom  known 
by  constant  usage  are  judges  both  of  law  an<^  fact ;  and  we  conceive  that  the  Lords  are 
bound  not  to  act  in  such  a  manner  as  to  give  rise  to  an  opinion  that  they  have  virtually 
submitted  to  a  division  of  their  legal  powers,  or  that,  putting  themselves  into  the  situation 
of  mere  triers  or  jurors,  they  may  sufl&r  the  evidence  in  the  cause  to  be  produced  or  not  pro- 
duced before  them,  according  to  the  discretion  of  the  judges  of  the  inferior  courts.  (8  Burke, 
p.  42 ;  Report  on  the  Lords'  Journals;  Trial  of  Warren  Hastings.) 

I  read,  also,  the  extract  from  fourth  Institute,  to  which  I  before  referred  : 

It  is  by  the  laws  and  customs  of  Parliament  that  all  weighty  matters  in  Parliament 
moved  concerning  the  peers  of  the  realm,  Slc»,  ought  to  be  determined,  adjudged,  and  dis- 
cussed by  the  course  oi  the  Parliament,  and  not  by  the  civil  law,  and  ^et  by  the  common 
law  of  this  realm  used  by  the  more  inferior  courts ;  for  this  readon  the  judges  ought  not  to 
give  any  opinion  in  a  matter  of  Parliament.    (Fourth  Listitute,  p.  15.) 
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Mr.  Manager  Bdtlbr.  Mr.  President,  there  was  a  question  asked  hy  one 

member  of  the  Senate  as  to  the  precedents.    I  have  sent  for  the  trial  of  Jadge 

Chase,  which  I  read  from  the  third  yolnme  of  Benton's  Abridgment  of  the 

Debates  of  Congress.    The  rule  in  that  case  was  in  the  following  words  : 

All  motions  made  by  the  parties  or  their  coniiAel  shall  be  addressed  to  the  President  of 
the  Senate,  and,  if  be  shaU  Te^uire  it  shall  be  committed  to  writing,  and  read  at  the  Secre- 
tary's table ;  and  all  decisions  shall  be  had  bj  yeas  and  nays,  and  without  debate,  i^hich 
shiul  be  entered  on  the  records. 

In  the  coarse  of  the  trial  there  arose  this  question  :  whether  a  Mr.  Hay,  a 
witness  in  the  case,  should  use  a  certain  paper  to  refresh  his  memory. 

Mr.  Harper  here  interrupted  Mr.  Hay,  and  said :  '*  The  witness  may  refer  to  an^rthing  done 
by  himself  at  the  time  the  occurrence  happened  which  he  relates.  But  I  submit  it  to  the 
court  how  correct  it  is  to  refer  to  what  whs  not  done  by  him,  or  done  at  the  time." 

The  President  asked  Mr.  Hay  whether  the  notes  were  taken  by  him. 

Mr.  Hay.  The  statement  was  made  by  different  persons.  Some  parts  were  made  by  my- 
self, perhaps  the  greater  part ;  the  rest  by  Mr.  Nicholas  and  Mr.  Wirt.  I  belieye  I  shall  be 
able  to  state  from  it  eyery  material  occurrence  which  took  place  at  the  time. 

The  President.    Have  you  the  parts  made  by  yourself  separate  7 

Mr.  Hay  said  he  had  not 

The  President- then  put  the  question,  whether  the  witness  should  be  permitted  to  use  the 
paper;  and  the  question  being  taken  by  yeas  and  nays,  passed  in  the  neg^tiye — ^yeas  16, 
ni^s  18. 

There,  upon  the  question  whether  Mr.  Hay  should  refresh  his  memory  on  the 
stand  by  notes  which  were  not  made  by  himself,  which  was  certainly  an  inci- 
dental question  of  law,  the  President,  instead  of  undertaking  to  decide  it  in 
Ohase's  case,  directly  put  the  question  to  the  court  and  had  it  decided  in  the 
first  instance  by  yea  or  nay,  not  expressing  any  opinion  whatever  upon  that 
question. 

We  have  nothing  further  to  add. 

Mr.  EvARTS.  1  rise,  Mr.  Chief  Justice  and  Senators,  to  make  but  a  single 
observation  in  reference  to  a  position  or  an  argument  pressed  by  one  of  the  hon- 
orable managers  to  aid  the  judgment  of  the  Senate  upon  the  question  submit- 
ted to  it.  That  question  we  understand  to  be  whether,  according  to  the  rules 
of  this  body,  the  Chief  Justice  presiding  shall  determine,  preliminarily,  inter- 
locutory questions  of  evidence  and  of  law  as  they  arise,  subject  to  the  decision 
of  the  Senate  upon  presentation  by  any  senator  of  the  question  to  thorn.  The 
honorable  manager,  Mr.  Boutwbll,  recognizing  the  gi*eat  inconvenience  that 
would  arise  in  the  retarding  of  the  trial  from  this  appeal  to  so  numerous  a  body 
upon  every  interlocutory  question,  while  he  insists  upon  the  magnitude  and 
importance  of  the  right  determination,  yet  intimates  that  the  managers  will  allow 
the  Chief  Justice  to  decide,  unless  they  see  reason  to  object.  On  the  part  of 
the  counsel  for  the  President,  I  have  only  this  to  say  :  that  we  shall  take  from 
this  court  the  rule  as  to  whether  the  first  preliminary  decision  is  to  be  made  by 
the  Chief  Justice  or  is  to  be  made  by  the  whole  body,  and  we  shall  not  submit 
to  the  choice  of  the  managers  as  to  how  far  that  rule  shall  be  departed  from. 
Whatever  the  rule  is  we  shall  abide  by  it.  But  if  the  court  determines  that  in 
the  first  instance  the  proper  appeal  is  to  the  whole  body  on  every  interlocutory 
question,  we  shall  claim  as  a  matter  of  right  and  as  a  matter  of  course  that  that 
proceeding  shall  be  had. 

Mr.  Manager  Boutwell.    That  is  conceded,  Mr.  President.    We  do  not 
debate  that  point 
'  Mr.  Wilson.  I  renew  my  motion  that  the  Senate  retire  for  consultation. 

Mr.  Thayer.  On  that  motion  I  call  for  the  yeas  and  nays. 

Mr.  Cambron.  I  hope  we  shall  not  retire. 

Several  Senators.  JDebate  is  out  of  order. 

The  Chief  Justice.  The  senator  is  out  of  order. 

Mr.  Cameron.  Well,  I  only  say  that 
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The  questioD  being  taken  bj  jeas  and  najs,  resulted — jeas  25,  nays  25 ;  as 
follows : 

Ybas— Messrs.  Authonj,  Backslew,  Cole,  Conness,  Corbett,  Davis,  Dixon,  Edmandf, 
Fowler,  Grimes,  Hendricks,  Howe,  Johnson,  McCreery,  Morrill  of  Maine,  Morrill  of  Ver- 
mont, Morton,  Norton,  Patterson  of  New  Hampshire,  Patterson  of  Tennessee,  Pomeroj, 
Ross,  Vickers,  Williams,  and  Wilson—  25. 

Nays— Messrs.  Cameron,  Cattell,  Chandler,  Conkling,  Cragin,  Doolittle,  Drake,  Feny, 
Fesseuden,  Frelinghnysen,  Henderson,  Howard,  Morgan,  Nje,  Ramsey,  Sanlsburr,  Sher- 
man, Spraf-ne,  Stewart,  Sumner,  Thayer,  Tipton,  Trumbull,  Van  Winldo,  and  Willey — ^S5. 

Not  voting — Messrs.  Bayard,  Harlan,  Wade,  and  Yates— 4. 

The  Chief  Justice.  On  this  question  the  yeas  are  25,  and  the  nays  are  25. 
The  Chief  Justice  votes  in  the  affirmative.  The  Senate  will  retire  for  confer- 
ence. 

The  Senate,  with  the  Chief  Justice,  thereupon  (at  seven  minutes  before  3 
o'clock)  retired  to  their  conference  room  for  consultation. 

The  Senate  having  retired, 

Mr.  Sherman  submitted  the  following  order : 

Ordered,  That  under  the  rules,  and  in  accordance  with  the  precedents  in  the  United  States 
in  cases  of  impeachment,  all  questions  other  than  those  of  order  should  be  submitted  to  the 
Senate. 

After  debate, 

Mr.  Henderson  moved  to  postpone  the  present  question  for  the  purpose  of 
taking  up  for  consideration  the  seventh  rule,  that  he  might  propose  au  amend- 
ment thereto. 

Mr  Conn  ESS  called  for  the  jreas  and  nays  on  this  motion,  and  they  were 
ordered;  and  being  taken,  resulted — ^yeas  32,  nays  18;  as  follows  : 

Teas — Messrs.  Anthony,  Bayard,  Bnckalew,  Cameron,  Cattell,  Cole,  Corbett,  Cragin, 
Davis,  Dixon,  Doolittle,  Edmunds,  Fessenden,  Fowler,  Frelinghnysen,  Henderson,  Hen- 
dricks, Johnson,  McCreery,  Morrill  of  Vermont,  Norton,  Patterson  of  New  Hampshire,  Pat* 
terson  of  Tennessee,  Pomeroy,  Ross,  Saulsbury,  Sprague,  Trumbull,  Van  Winkle,  Vickers, 
Willey,  and  Williams— 32. 

Nays. — Messrs.  Chandler,  Cotikling,  Conness,  Drake,  Ferry,  Howard,  Howe,  Morj^aiL 
Morrill  of  Maine,  Morton,  Nye,  Ramsey,  Sherman,  Stewart,  Sumner,  Thayer,  Tipton,  and 
Wilson— 18. 

Not  voting— Messrs.  Grimes,  Harlan,  Wade,  and  Yates— 4. 

So  the  motion  to  postpone  was  agreed  to. 

Mr.  Henderson  submitted  the  following  resolution  : 

Resolved^  That  rule  seven  be  amended  by  snbstitutinfr  therefor  the  following : 

The  presiding  officer  of  the  Senate  shall  direct  all  necessary  preparations  in  the  Senate 
chamber,  and  toe  presidiog  officer  of  the  trial  shall  direct  all  the  forms  of  proceeding  while 
the  Senate  are  sitting  for  the  purpose  of  trying  an  impeachment,  and  all  forms  durma^  the 
trial  not  otherwise  specially  provided  for.  Ana  the  presiding  officer  of  the  trial  may  rule  all 
questions  of  evidence  and  incidental  questions,  which  ruling  shall  stand  as  the  judgment  of 
the  Senate,  unless  some  member  of  the  Senate  shall  ask  that  a  formal  vote  be  taken  thereon, 
in  which  case  it  shall  be  submitted  to  the  Senate  for  decision ;  or  he  may,  at  his  option,  in 
the  first  instance  submit  any  such  question  to  a  vote  of  the  members  of  the  Senate. 

Mr.  Morrill,  of  Maine,  moved  to  amend  the  proposed  rule  bj  striking  out 
the  words  "  which  ruling  shall  stand  as  the  judgment  of  the  Senate." 

After  debate, 

The  amendment  was  rejected. 

Mr.  SuMNBR  moved  to  amend  the  resolution  bj  striking  out  all  after  the  word 
"  liesolved,"  and  inserting : 

That  the  Chief  Justice  of  the  United  States,  presiding  in  the  Senate  on  the  trial  of  the 
President  of  the  United  States,  is  not  a  member  of  the  Senate,  and  has  no  authority,  under 
the  Constitution,  to  vote  on  any  question  during  the  trial,  and  he  can  pronounce  decision 
only  as  the  organ  of  the  Senate,  with  its  assent. 

After  debate, 

Mr.  Sumner  called  for  the  yeas  and  nays  on  his  amendment,  and  they  were 
ordered ;  and  being  taken  resulted — ^yeas  22,  nays  26 ;  as  follows  : 
Yeas— Messrs  Cameron,  Cattell,  Chandler,  Conkling,  Conness,  Coibc^iti  Cx^<^x^\^t^^ 
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Howard,  Morgan,  Morrill  of  Maine,  Morton,  Nye,  Pomeroy,  Ramsey,  Stewart,  Sumner, 
Thayer,  Tipton,  Tmmbnll,  Williams,  and  Wilson — 22, 

Nays — ^Messrs.  Bayard,  Buckalew,  Cole.  Davis,  Dixon,  Doolittle,  Edmunds,  Ferry,  Fes- 
senden.  Fowler,  Frelinghnysen,  Henderson,  Hendricks,  Howe,  Johnson,  McCreery,  Morrill 
of  Vermont,  Norton,  Patterson  of  New  Hampshire,  Patterson  of  Tennessee,  Ross,  Sherman, 
Sprague,  Van  Winkle,  Vickers,  and  Willey— 26. 

Not  votikg — ^Messrs.  Anthony,  Grimes,  Harlan,  Saulsbory,  Wade,  and  Yates — 6. 

So  the  amendment  of  Mr.  Samner  was  rejected. 

Mr.  Drake  moved  to  amend  the  resolntion  by  striking  oat  all  after  the  word 
''  that "  and  inserting : 

It  is  the  judgment  of  the  Senate  that  nnder  the  Constitation  the  Chief  Jostice  presiding 
over  the  Senate  in  the  pendinjj^  trial  has  no  privilefi^  of  mling  qnestions  of  law  arising  thereon, 
bat  that  all  such  questions  should  be  submitted  to  a  decision  by  the  Senate  alone. 

After  debate, 

Mr.  Drake  called  for  the  yeas  and  nays,  and  tbey  were  ordered;  and  being 
taken,  resulted — yeas  20,  nays  30 ;  as  follows : 

Teas — ^Messrs.  Cameron,  CattcU,  Chandler,  Cole,  Conkling,  Conness,  Drake,  Ferry, 
Howard,  Howe,  Morgan,  Morrill  of  Mune,  Morton,  Nye,  Ramsey,  Stewart,  Samner,  Thayer, 
Tipton,  and  WiUon— 20. 

Nays — Messrs.  Anthony,  Bayard,  Buckalew,  Corbett,'Cragin,  Davis,  Dixon,  Doolittle, 
Edmunds,  Fessenden,  Fowler.  Frelinghnysen,  Henderson,  Hendricks,  Johnson,  McCreery, 
Morrill  of  Vermont,  Norton,  Patterson  of  New  Hampshi  re,  Patterson  of  Tennessee,  Porae- 
roy,  Ross,  Saulsbury,  Sherman,  Sprague,  Trumbull,  Van  Winkle,  Tickers,  Willey,  and 
Williams— 30. 

Not  voting — Messrs.  Grimes,  Harlan,  Wade,  and  Yates— 4. 

So  the  amendment  was  rejected. 

The  question  recurring  on  the  rule  proposed  by  Mr.  Hbndbrson,  aflter  debate, 
Mr.  llfiRRY  called  for  the  yeas  ana  nays,  and  they  were  ordered ;  and  being 
taken,  resulted  in — ^yeas  31,  nays  19;  as  follows  : 

Yeas — Messrs.  Anthony,  Bayard,  Buckalew,  Cameron,  Corbett,  Cragin,  Davis,  Dixon, 
Doolittle,  Edmunds,  Fessenden,  Fowler,  Frelinghuysen,  Henderson,  Hendricks,  Johnson, 
McCreery,  Morrill  of  Vermont,  Norton,  Patterson  of  New  Hampshire,  Patterson  of  Tenues  • 
see,  Pomeroy,  Ross,  Saulsbury,  Sherman,  Sprague,  Trumbull,  Van  Winkle,  Vickers,  Willey, 
and  Williams— 31. 

Nays — Messrs.  Cattell,  Chandler,  Cole,  Conkling,  Conness,  Drake,  Ferry,  Howard, 
Howe,  Morgan,  Morrill  of  Maine,  Morton,  Nye,  Ramsey,  Stewart,  Sumner,  Thayer,  Tipton, 
and  Wilson— 19. 

Not  VOTING— Messrs.  Grimes,  Harlan,  Wade,  and  Yates— 4. 

So  the  resolution  submitted  by  Mr.  Henderson  was  agreed  to. 
Mr.  SvMNBB  submitted  the  following  resolution : 

Heiolvedf  That  the  Chief  Justice  of  the  United  States  presiding  in  the  Senate  on  the  trial 
of  the  President  of  the  United  States  is  not  a  member  of  the  Senate,  and  has  no  authority 
under  the  Constitution  to  vote  on  any  question  during  the  trial 

Mr.  Hrndricks  objected  to  the  reception  of  the  proposition,  as  it  did  not 
relate  to  the  matter  on  which  the  Senate  had  retired  to  confer ;  and  he  moved 
that  the  Senate  return  to  the  Senate  chamber ;  which  motion  was  agreed  to. 

The  Senate  returned  to  its  chamber  at  eighteen  minutes  past  6  o'clock  p.  m. 

The  Chief  Justice.  The  Senate  has  had  under  consideration  the  question 
before  it  when  it  retired,  and  has  directed  me  to  report  the  rule  adopted,  which 
will  be  read  by  the  Secretary. 

The  Secretary.  The  seventh  rule,  as  now  amended,  reads : 

The  presiding  officer  of  the  Senate  shall  direct  all  nocessarv  preparation!  in  the  Senate 
chamber,  and  the  presiding  officer  of  the  trial  shall  direct  all  tne  forms  of  proceeding  while 
the  Senate  are  sitting  for  tne  purpose  of  trying  an  impeachment,  and  all  forms  during  the 
trial  not  otherwise  specially  provided  for.  And  the  presiding  officer  of  the  trial  may  rule  all 
questions  of  evidence  and  incidental  questions,  which  ruling  shall  stand  as  the  judgment  of 
the  Senate,  unless  some  member  of  the  Senate  shall  ask  that  a  formal  vote  be  taken  thereon  r 
in  which  case  it  shall  be  submitted  to  the  Senate  for  decision,  or  he  may,  at  his  option,  in 
the  first  instance  submit  any  such  question  to  a  vote  of  the  members  of  tne  Senate. 
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The  Chief  Justice.  Gentlemen,  managers  on  the  part  of  the  House  of  Rep- 
resentatives, 70a  will  please  state  yonr  question. 

Mr.  Manager  Biitlbu.  Will  you  spare  us  a  moment  for  consultation  ?  The 
chairman  of  the  managers  is  out. 

Mr.  Trumbull.  Mr.  President,  unless  the  managers  desire  that  we  should 
continue  now  in  session  to  take  immediate  action.  I  would  propose  that  the 
Senate  adjourn  until  half-past  12  o'clock  to-morrow. 

Mr.  Fbrby  and  others.    The  rules  fix  12  o'clock. 

Mr.  Trumbull.  Very  well;  until  12  o'clock.  If  the  managers  desire  to 
submit  any  particular  action  at  this  moment  I  will  withdraw  the  motion ;  if  not, 
I  insist  upon  it. 

Mr.  Williams.  I  more,  first,  that  the  rules,  as  amended,  be  printed  for  the 
use  of  the  Senate. 

The  Chirp  Justice.  The  senator  from  Oregon  moves  that  the  rules,  as 
amended,  be  printed  for  the  use  of  the  Senate. 

The  question  being  put,  the  motion  was  agreed  to. 

Mr.  Trumbull.  I  now  renew  my  motion  that  the  Senate,  sitting  as  a  court 
of  impeachment,  adjourn. 

Mr.  Manager  Butler.  We  have  nothing  to  oppose  to  the  motion. 

The  Chief  Justice.  Have  the  counsel  for  the  Jrresident  anything  to  propose  ? 

Messrs.  Stanbbry  and  Evarts  indicated  that  they  had  not. 

The  Chi  bf  Justice.  It  is  moved  that  the  Senate,  sitting  as  a  court  of  impeach- 
ment, adjourn  until  to-morrow  at  12  o'clock. 

The  motion  was  agreed  to ;  and  the  Chief  Justice  declared  the  Senate,  sitting 
as  a  court  of  impeachment,  adjourned  until  to-morrow  at  12  o'clock. 


Wednesday,  April  1, 1868. 

The  Chief  Justice  of  the  United  States  entered  the  Senate  chamber  at  five 
minutes  past  12  o'clock  and  took  the  chair. 

The  usual  proclamation  having  been  made  by  the  Sergeant-at-arms, 

The  managers  of  the  impeachment  on  the  part  of  the  House  of  Representa- 
tives appeared  and  took  the  seats  assigned  them. 

The  counsel  for  the  respondent  also  appeared  and  took  their  seats. 

The  presence  of  the  House  of  Representatives  was  next  announced,  and  the 
members  of  the  House,  as  in  Committee  of  the  Whole,  with  Mr.  £.  B.  Wash- 
bume,  the  chairman  of  the  committee,  accompanied  by  the  Speaker  and  Clerk, 
and  they  were  conducted  to  the  seats  provided  for  them. 

The  Chief  Justice.  The  Secretary  will  read  the  minutes  of  the  last  day's 
proceedings. 

The  Secretary  read  the  journal  of  the  proceedings  of  the  Senate  yesterday 
sitting  for  the  trial  of  the  impeachment. 

Mr.  Sumner.  Mr.  President,  I  send  to  the  Chair  an  order  which  is  in  the 
nature  of  a  correction  of  the  journal. 

The  Chief  Justice.  The  Secretary  will  read  the  order  proposed. 

The  Secretary  read  as  follows : 

It  appcariog  from  the  reading  of  the  journal  of  jesterdaj  that  on  a  question  where  the 
Senate  were  equally  divided  the  Chief  Justice,  presiding  on  the  trial  of  the  President,  gave 
a  casting  vote,  it  is  hereby  declared  that,  in  the  judgment  of  the  Senate,  such  vote  was 
without  authority  under  the  Constitution  of  the  Imted  States. 

Mr.  SuMNEB.  On  that  question  I  ask  for  the  yeas  and  nays. 
The  yeas  and  nays  were  ordered ;  and  being  taken,  resulted — ^yeas  21,  nays 
27 ;  as  follows  : 

Teas — Messrs.  Cameron,  Chandler,  Cole,  Conkling,  ConnesiL  Cngin,  Drake,  Howard, 
Howe,  Morgan,  Morrill  of  Maine,  Morton,  Pomeroy,  Samsey,  Stewa^  B^ui\i«t^  Ttiv^^^^ 
Tipton,  Trumbull,  WilUams,  and  Wilson— 21. 
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Nats— MeMTs.  Anthony,  Bayard,  Bnckalew.  Corbett,  Davis,  Dixon.  Doolittle,  Edmonds, 
Feny,  Fesspuden,  Fowler,  FreIiD(;hujBen,Griines,Hender8on,  Hendricks,  Johnson, McCreerj, 
Horiill  of  Vermont,  Norton  Patterson  of  New  Hampshire,  Patterson  of  Tennessee,  Boss, 
Sherman,  Sprague,  Van  Winkle,  Vickers,  and  Willey— 27. 

Not  Voting — Messrs.  Cattell,  Harlan,  Nyo,  Saulsbnrj,  Wade,  and  Tatet— 6. 

So  the  proposed  order  was  rejected. 

The  Chief  Justicb.  Senators,  during  the  proceedings  yesterday  a  qaestion 
was  submitted  by  the  managers  on  the  part  of  the  impeachment  in  relation  to 
evideoce,  and  that  questioo  was  objected  to  by  the  counsel  for  the  President. 
The  managers  will  now  please  to  submit  that  question  in  writing. 

Mr.  Manager  Butler  presented  the  question  in  writing  at  the  Secretary's  desk. 

The  Chikf  Justice.  The  Secretary  will  read  the  question. 

The  Secretary  read  the  following  question  proposed  to  be  put  to  the  witness, 
Walter  A.  Burleigh  : 

"You  said  yesterday,  in  answer  to  my  qaestion,  that  yon  had  a  conversation  with  Gen- 
eral Lorenzo  Thomas  on  the  evening  of  the  21  at  of  February  last.  State  if  he  said  anything 
as  to  the  means  by  which  he  intended  to  obtain,  or  was  directed  by  the  President  to  obtain, 
possession  of  the  War  Department  7    If  so,  state  all  he  said  as  nearly  as  you  can.'* 

Mr.  Stanbbry,  We  object,  Mr.  Chief  Justice. 

The  Chief  Justice.  Do  you  desire  to  make  any  obserrations  to  the  court. 
Mr.  Stanbbby.  We  do,  sir. 

The  Chief  Justice.  The  question  will  be  submitted  to  the  Senate. 
Mr.  Howard.  What  is  the  question  7 

The  Chief  Justice.  The  Secretary  will  read  the  question  again. 
The  Secretary  again  read  the  question. 

Mr.  Frelinohuysen.  Mr  President,  I  desire  to  submit  a  question. 
The  Chief  Justice.  The  Secretary  will  read  the  question  submitted  by  the 
senator  from  New  Jersey  [Mr.  FrelinghuysenJ  to  the  managers. 
The  Secretary  read  as  follows  : 

Do  the  managers  intend  to  connect  the  conversation  between  the  witness  and  Oeneral 
Thomas  with  the  respondent? 

The  Chief  Justice.  Are  the  managers  prepared  to  reply  to  the  question? 

Mr.  Manager  Butler.  Mr.  President,  if  the  point  is  to  be  argued,  with  the 
leave  of  the  Senate  we  will  endeavor  to  answer  that  question  in  the  argument. 

The  Chief  Justice.  It  is  to  be  argued.  The  manager  will  proceed,  if  he 
desiresr 

Mr.  Stanbbby.  We  do  not  hear  the  answer. 

Mr.  Manager  Butlbb.  The  answer  is,  Mr.  President,  if  you  will  allow  me  to 
repeat  it,  that,  as  I  understand,  the  point  raised  is  to  be  argued  on  the  one  side 
and  the  other,  we  will  endeavor  to  answer  the  question  submitted  by  the  senator 
from  New  Jersey,  in  the  course  of  our  argument. 

Mr.  Trumbull.  Mr.  President,  I  should  like  to  hear  the  question  read  again, 
as  I  think  the  answer  to  the  inquiry  of  the  senator  from  New  Jersey  is  in  the 
question  propounded  by  the  managers,  as  I  heard  it. 

The  Chief  Justice.  The  Secretary  will  read  the  question  again.  Senators 
will  please  give  thei^  attention. 

The  Secretary  again  read  the  question  of  Mr.  Manager  Butler. 

The  Chief  Justice.  Do  the  managers  propose  to  answer  the  question  of  the 
senator  from  New  Jersey? 

Mr.  Manager  Butlbb.  If  there  is  to  be  no  argument,  Mr.  President,  I  will 
answer  the  question  proposed.  If  there  is  to  be  an  argument  on  the  part  of  the 
counsel  for  the  President,  we  propose,  as  a  more  convenient  method,  to  answer 
the  question  in  the  course  of  our  argument,  because  otherwise  we  might  have  to 
make  an  argument  now.  I  can  say  that  we  do  propose  to  connect  the  respond- 
ent with  this  testimony. 

The  Chief  Justice.  Senators— 
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Mr.  Stanbbrv.  Ib  it  in  order  now»  Mr.  Cbief  Jnstice,  for  us  to  argne  the 
question  t 

The  Ghibf  Justicr.  If  the  counsel  desire  to  submit  ftnj  observations  to  the 
Senate,  thej  may  do  so. 

Mr.,8TANBBRY.  Mr.  Chief  Justice  and  senators,  we  have  at  length  reached 
the  domain  of  law ; .  we  are  no  longer  to  argue  questions  of  mere  form  or  modes 
of  procedure,  but  have  come  at  last  to  a  distinct  legal  question,  proper  to  be 
argued  by  lawyers  and  to  be  considered  by  lawyers. 

The  question  now,  Mr.  Chief  Justice  and  senators,  is,  whether  any  foundation 
is  laid,  either  in  the  articles  or  in  any  testimony  yet  given,  why  the  declarations 
of  General  Thomas  should  be  used  in  evidence  against  the  President.  General 
Thomas  is  not  on  trial ;  it  is  the  President,  the  President  alone,  and  the  testi- 
mony to  be  offered  must  be  testimony  that  is  binding  upon  him  or  admissible 
against  him. 

It  is  agreed  that  the  President  was  not  present  on  the  evening  of  the  21st  of 
February,  when  General  Thomas  made  these  declarations.  They  were  made 
in  his  absence.  He  had  no  opportunity  of  hearing  them  or  contradicting  them. 
If  they  are  to  be  used  against  him,  it  is  because  they  were  uttered  by  some  one 
speaking  for  him,  wbo  was  authorized  by  him  to  make  these  declarations  of  his 
intentions  and  his  purposes. 

Now,  first  of  all,  what  foundation  is  laid  why  the  declarations  of  General 
Thomas  as  to  what  he  intended  to  do,  or  what  the  President  had  authorised 
him  to  do,  should  be  given  in  evidenc<.'  against  the  President  ?  It  will  be  seen 
that  by  the  first  article  the  offence  charged  against  the  President  is,  that  he 
issued  a  certain  order  to  Mr.  Stanton  for  his  removal ;  ordering  his  removal,  and 
adding  that  General  Thomas  was  authorized  to  receive  from  him  a  transfer  of 
the  books,  papers,  records,  and  property  in  the  department.  Now,  the  offence  « 
laid  in  that  article  is  not  as  to  anything  that  was  done  under  it,  but  simply  that 
in  itself  the  mere  issuing  of  that  order  is  the  gravamen  of  the  offence  charged. 
So  much  for  the  first  article. 

What  is  the  second  ?  That  on  the  same  day,  the  21st  of  February,  1868, 
the  President  issued  a  letter  of  authority  to  General  Thomas,  and  the  gravamen 
there  is  the  issuing  of  that  letter  of  authority,  not  anything  done  under  it. 

What  next  ?  The  third  article  goes  upon  the  same  letter  of  authority,  and 
charges  the  issuing  of  it  to  be  an  offence  with  intention  to  violate  a  certain 
statute. 

Then  we  come  to  the  fourth  article,  which  charges  a  conspiracy.  Senators 
will  observe  that  in  the  three  first  articles  the  offence  charged  is  issuing  certain 
orders,  nothing  beyond,  as  in  violation  either  of  the  Constitution  or  of  the 
act  called  the  tenure-of-office  act.  But  by  the  fourth  article  the  managers  pro- 
ceed to  charge  us  with  an  entirely  new  offence  against  a  totally  different  statute, 
and  that  is  a  conspiracy  between  General  Thomas  and  the  President,  and  other 
persons  unknown,  by  "force"  in  one  article,  "by  intimidation  and  threats"  in 
another,  to  hinder  and  prevent  Mr.  Stanton  from  holding  the  office  of  Secretary 
of  War,  and  that  in  pursuance  of  that  conspiracy  certain  acts  were  done  which 
are  not  named,  with  intent  to  violate  the  conspiracy  act  .of  July,  1861. 

These  are  the  only  charges  that  have  any  relevancy  to  the  question  which  is 
now  put.  I  need  not  refer  to  the  other  articles,  in  which  offences  are  charged 
against  the  President,  arising  out  of  his  declarations  to  General  Emory,  the 
speeches  made,  one  at  the  Executive  Mansion  in  August,  1866,  another  at 
Cleveland  on  the  3d  day  of  September,  1866,  and  another  at  St.  Louis  on  the 
8th  of  September,  1866.  *  For  the  present  they  are  out  of  the  way. 

Now,  what  proof  has  yet  been  made  under  the  first  eight  articles  ?  The 
proof  is  simply,  so  far  as  this  question  is  concerned,  the  production  in  evidence 
of  the  orders  themselves.  There  they  are  to  speak  for  themselves.  As  yet  we 
have  not  had  one  particle  of  proof  of  what  was  said  by  th^  Vt^K^i^wX.^  ^vO^^x 
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bofere  or  after  he  gave  those  orders,  or  at  the  time  -he  gave  those  orders— not 
one  word.  The  only  foundation  now  laid  for  the  introdaction  of  this  testimony 
u  the  production  of  the  orders  themselves.  The  attempt  made  here  is,  by  the 
dedarations  of  Greneral  Thomas,  to  show  with  what  intent  the  President  issued 
those  orders;  not  by  producing  him  here  to  testify  what  the  President  told 
him,  but,  without  having  him  sworn  at  all,  to  bind  the  Pr^ident  by  his  decla- 
rations not  made  under  oath  ;  made  without  the  possibility  of  cross-examination 
or  contradiction  by  the  President  himself;  made  as  though  they  are  made  by 
the  authority  of  the  President. 

Now,  senators,  what  foundation  is  laid  to  show  such  authority,  given  by  the 
President  to  General  Thomas,  to  speak  for  him  as  to  his  intent,  or  even  as  to 
General  Thomas's  intent,  which  is  quite  another  question.  You  must  find  the 
foundation  in  the  orders  themselves,  for  as  yet  you  have  no  other  place  to  look 
for  it.  Now,  what  are  these  orders  ?  That  issued  to  General  Thomas  is  the 
most  material  one ;  but,  that  I  may  take  the  whole,  I  will  read  also  that  issued 
and  directed  to  Mr.  Stanton  himself.  He  says  to  Mr.  Stanton,  by  his  order  of 
February  21,  1868: 

Sir  :  By  virtue  of  the  power  and  aathoritj  vested  in  me  as  President  hj  the  Constitution 
and  laws  of  the  United  States,  jou  are  hereby  removed  from  oflSce  as  Secretary  for  the  Depart- 
ment of  War,  and  yonr  fanctions  as  such  will  terminate  upon  receipt  of  this  communication. 

You  will  transfer  to  Brevet  Major  General  Lorenzo  Thomas,  Adjutant  General  of  the  army, 
who  has  this  day  been  authorized  and  empowered  to  act  as  Secretary  of  War  lui  tntertm,  all 
records,  books,  papers,  and  other  public  property  now  in  your  custoay  and  charge. 

So  much  for  that.    .Then  the  order  to  General  Thomas  for  the  same  day  is  : 

8lR:  Hon.  Edwin  M.  Stanton  having  been  this  day  removed  from  office  as  Secretary  for 
tlie  Department  of  War,  you  are  hereby  authoriz«?d  and  empowered  to  act  as  Secretary  of 
War  ad  interim,  and  will  immediately  enter  upon  the  discharge  of  the  duties  pertaining  to 
that  office. 

Mr.  Btanton  has  been  instructed  to  transfer  to  you  all  the  records,  books,  papers,  and  other 
pnblic  property  now  in  his  custody  and  charge, 
kespectfully,  yours, 

ANDREW  JOHNSON. 
To  Brevet  Major  General  Lorenzo  Thomas, 

Adjutant  General  United  States  Army,  Washington,  D.  Q, 

There  they  are;  they  speak  for  themselves;  orders  made  by  the  President  to 
two  of  his  subordinates ;  an  order  directing  one  of  them  to  vacate  his  office  and 
to  transfer  the  books  and  public  property  in  his  possession  to  another  party,  and 
the  order  to  that  other  party  to  take  possession  of  the  office,  receive  a  transfer  of 
the  books,  and  act  as  Secretary  of  War  ad  interim.  Gentlemen,  does  that  make 
them  conspirators  %  Is  that  proof  of  a  conspiracy  or  tending  to  have  a  con- 
spiracy ?  Does  that  make  General  Thomas  an  agent  of  the  President  in  such 
a  sense  as  that  the  President  is  to  bo  bound  by  everything  he  says  and  every- 
thing he  does,  even,  within  the  scope  of  his  agency  ?  If  it  makes  him  his  agent, 
does  this  letter  of  authority,  this  written  authority,  authorize  him  to  do  anything 
but  that  which  he  is  commanded  to  do— go  there  and  demand  possession,  go 
there  and  receive  a  transfer  from  the  person  ?  Does  it  authorize  him  to  uso 
force  ?  Does  it  authorize  him  to  go  beyond  thd  letter  and  the  meaning  of  the 
authority  which  is  given  him  %    Not  at  all. 

Now,  in  the  first  place,  it  must  be  either  on  the  footing  of  a  conspiracy 
between  General  Thomas  and  the  President  or  upon  the  footing  of  a  direct 
agency,  in  which  the  President  is  the  principal  and  General  Thomas  is  the 
agent,  that  the  declarations  of  General  Thomas,  either  as  co-conspirator  or  as 
agent  of  a  principal,  acting  within  his  authority,  are  to  be  admitted  in  evidence. 
I  do  not  know  any  other  ground  upon  which  the  learned  managers  can  place 
the  admissibility  of  this  hearsay  declaration,  not  under  oath,  by  a  party  not  on 
the  record. 

I  agree  that  when  a  proper  foundation  is  laid  by  proof  of  a  conspiracy  in 
which  A,  B,  and  0  are  concerned,  then  the  declarations  of  any  one  of  the  con- 
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Bpirators,  made  while  the  conspiracy  is  in  process,  made,  too,  in  furtherance  of 
the  conspiracy,  not  outside  of  it,  not  in  reference  to  any  other  unlawful  act,  hut 
in  reference  to  the  very  unlawful  act  agreed  upon,  may  he  admitted.  I  concede 
that,  under  these  circumstances,  the  declaration  of  any  one  conspirator  binds 
all  his  fellows,  although  made  in  their  absence.  So,  too,  I  agree,  senators,  that 
when  an  agency  is  established,  either  by  parol  proof  or  by  writing — and  when 
established  by  writing  that  is  the  measure  of  the  agency,  and  you  cannot  extend 
it  by  parol  proof — when  an  agency  is  constituted  either  by  parol  proof  or  by 
writing  to  do  a  certain  thine,  the  acts,  and,  under  certain  circumstances,  the 
declarations  of  the  agent,  made  in  performance  of  that  authority,  not  outside  of 
it,  but  in  perfontiance  of  it,  bind  the  principal. 

Now,  I  ask  this  honorable  court  where  is  there  any  evidence  yet  establishing 
anything  like  a  conspiracy  between  the  President  and  General  Thomasi 
Where  is  there  any  proof  yet  establishing  any  agency  between  General  Thomas 
and  the  President,  in  which  the  President  was  principal  and  General  Thomas 
the  agent,  save  this  letter  of  authority?  I  do  not  admit  that  this  letter  of 
authority  constitutes  the  relation  of  principal  and  agent  at  all.  I  do  not  admit 
that  the  President  is  to  be  bound  by  any  declarations  made  by  General  Thomas 
on  the  footing  that  he  is  agent  of  the  President;  but  if  he  were,  if  this  were  a 
case  strictly  of  principal  and  agent,  then  I  say  this  letter  of  authority  gives  no 
authority  to  General  Thomas  to  bind  bis  principal  beyond  the  express  authority 
so  given. 

The  object  of  this  proof,  as  we  are  told  by  the  learned  manager,  is  to  show 
that  General  Thomas  declared  that  it  was  his  intention  and  the  intention  of  the 
President,  in  executing  that  authority,  to  use  force,  intimidation,  and  threats. 
Does  the  authority  authorize  anything  of  that  sort,  even  if  it  were  a  case  of 
principal  and  agent  ?  Suppose  a  principal  gives  authority  to  his  agent  to  go 
and  take  possession  of  a  house  of  his  in  tne  occupation  of  a  tenant,  and  to  receive 
from  that  tenant  the  delivery  of  the  house,  does  it  authorize  the  agent  to  go 
there  manuforti  to  commit  an  assault  and  battery  upon  the  tenant,  to  drive  him 
ont  vi  et  armisy  or  even  scarcely  to  use  the  molliter  manus  ?  1  submit  not.  Is 
the  principal  to  bo  made  a  criminal  by  the  act  of  his  agent  acting  simply  under 
an  authority  which  purports  only  to  give  a  right  of  peaceable  possession  and 
of  surrender  by  the  consent  of  the  party  in  possession?  Is  the  principal  to  be 
bound  by  any  excess  of  authority  used  by  nis  agent  in  executing  it;  or  is  he, 
when  the  authority  is  in  writing  and  does  not  authorize  force,  to  be  bound 
by  the  declarations  of  the  agent  that  force  will  be  used  ?  Which  of  us  would 
ever  be  safe  in  giving  any  authority  to  an  agent  if  we  are  to  be  submitted  to 
consequences  like  these  1 

But,  senators,  this  is  not  a  question  of  principal  and  agent.  What,  I  pray 
you,  has  the  President  done  that  he  is  hela  to  be  a  conspirator  or  as  a  principal 
giving  unlawful  authority  to  an  agent  7  Does  the  President  appoint  General 
Thomas  his  agent  in  any  individual  capacity  to  take  possession  of  an  office  that 
belonged  to  him,  or  of  books  and  papers  that  were  his  property  ?  Not  at  all. 
What  is  the  nature  of  this  order  ?  It  is,  according  to  the  accustomed  formula, 
the  designation  of  an  officer,  an  officer  already  known  to  the  law,  to  do  what  7 
To  exercise  a  public  duty,  to  perform  the  duties  of  a  public  office.  Is  the  per- 
son thus  appomted  by  the  President  his  agrn't  ?  When  he  accepts  his  appoinc- 
ment  does  he  act  only  under  the  instructions  of  the  principal,  and  is  he  the 
agent  of  the  principal  to  carry  out  a  private  purpose  or  to  perform  a  private 
duty  ?  Certainly  not.  He  at  once  becomes  an  officer  of  the  law,  with  liabili- 
ties himself  as  a  public  officer,  liable  to  removal,  liable  to  impeachment,  liable  to 
indictment  and  prosecution  for  anything  which  he  may  do  in  violation  of  his 
duties  as  a  public  officer. 

Are  all  the  officers  of  the  United  States  who  have  been  appointed  just  in  this 
way  the  agents  of  the  President  7    When  the  President  gives  a  ^QKii\\i\^^>»ik^ 
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either  a  permanent  one  or  a  temporary  one,  to  fill  a  vacancy  or  to  fill  an  office 
during  a  disability,  are  the  persons  so  designated  and  appointed  his  agents,  and 
is  he  bound  by  everything  they  do  1  If  they  take  a  bribe,  is  it  a  bribe  to  him  ? 
If  they  commit  an  assault  and  battery,  is  it  an  assault  and  battery  committed 
by  him  1  If  they  exceed  their  authority,  does  he  become  liable  ?  Not  at  all. 
If  third  persons  are  injured  by  them  in  the  exercise  of  the  power  which  he  has 
given,  may  those  third  persons  go  back  upon  the  President  as  the  responsible 
party  under  the  principle  respondeat  superior  7 

There  is  no  idea  of  principal  and  agent  here ;  it  is  the  case  of  one  public 
officer  giving  orders  to  another  public  officer.  He  clothes  him,  not  with  his 
authority,  but  with  the  authority  of  the  law,  and  the  public  officer  so  appointed 
stands  under  an  obligation  of  oath,  not  to  the  principal,  not  to  the  President,  but 
to  the  law  itself;  and  if  he  does  any  act  which  injures  a  third  person,  or  which 
violates  any  law,  it  is  he  that  is  responsible,  not  the  President  who  has  appointed 
him. 

Senators,  it  seems  to  us  that  theee  conclusions  are  inevitable.  I  shall  scarcely 
trouble  this  honorable  court,  made  up  so  largely  of  lawyers  of  the  greatest  emi- 
nence, with  the  citation  of  authorities  upon  a  point  so  clear  as  this.  I  under- 
stand the  learned  managers  to  say  that  they  expect  hereafter  to  connect  the 
President  with  these  declarations  of  General  Thomas. 

Mr.  Manager  Butler.  I  believe  I  did  not  use  the  word  '<  hereafter." 

Mr.  Stanbery.  Does  the  learned  manager  say  that  he  has  heretofore  done  it? 

Mr.  Manager  Butlbr.  I  only  say  now  that  I  did  not  say  <'  hereafter." 

31r.  Stand  BR  Y.  You  expect  to  ao  it,  not  that  you  have  done  it  ?  I  do  not 
want  to  criticise  the  language  of  the  gentleman  nor  to  have  mine  criticised. 
What  I  understand  the  gentleman  to  say,  in  answer  to  a  question  put  by  a  sen- 
ator, was  that  he  did  expect  to  show  a  connection.  If  he  did  not  mean  that  he 
meant  nothing;  or  he  meant  one  thing  and  said  another.  It  was  to  meet  the 
objection  that  as  yet  you  have  laid  no  foundation  that  the  question  was  put  to 
the  learned  manager  "  do  you  expect  to  lay  a  foundation  ;"  and  the  answer  was 
in  the  affirmative.  Drawn  out  after  one  or  two  repetitions  of  the  question,  the 
honorable  manager  tells  us  they  expect  to  lay  the  foundation.  Is  that  enough 
for  the  introduction  of  evidence  which  prima  facie  is  inadmissible  ?  Is  that 
enough  f     It  is  not  enough. 

I  agree  that  there  are  exceptions  in  cases  of  conspiracy,  and,  perhaps,  of 
agency,  to  the  necessity  of  the  introduction  of  preliminary  proof,  laying  the 
foundation  before  witnesses  are  called  to  state  the  declarations  of  a  co-con^pirator 
or  of  an  agent.  They  are  extreme  cases,  and  so  put  in  the  books,  but  no  such 
extreme  case  is  shown  here.  But  we  have  heard  no  reason  why  we  must  in  this 
case  reverse  the  order  of  testimony  and  go  into  that  which  is  prima  fade  inad- 
missible under  the  assurance  that  a  foundation  is  hereafter  to  be  laid. 

What  prevents  the  gentleman  from  laying  that  foundation  ?  What  prevents 
them  from  showing  a  conspiracy  in  the  first  place  ?  What  prevents  them  from 
showing  instructions  outside  of  this  letter  of  authority  to  use  force,  intimidation, 
or  threats  ?  What  reason  is  there  ?  None  whatever  is  stated.  Is  it  a  matter 
merely  at  the  option  of  counsel  in  the  introduction  of  testimony  to  begin  at  the 
wrong  end,  to  introduce  what  is  clearly  inadmissible  without  a  foundation,  and 
to  say  **  We  will  give  you  the  superstructure  first  and  the  foundation  last?" 
Does  that  lie  merely  in  the  option  of  counsel  ?  Was  such  a  thing  as  that  ever 
heard?  None  have  ever  heard  it;  and  I  say,  and  such  are  the  authorities,  that 
it  must  be  an  extreme  case,  founded  upon  direct  assurance  upon  the  professional 
honor  of  counsel,  before  a  court  will  allow  testimony  prima  facie  inadmissible 
to  be  admitted  under  the  statement  that  hereafter  a  proper  foundation  will  be 
laid. 

Mr.  Manager  Butlrr.  Mr.  President,  I  must  ask  that  the  usoal  rule  shall  be 
enforced  here ;  ^at  if  any  authorities  are  to  be  cited  by  the  counsel  for  the 
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President  they  must  be  cited  in  their  opening,  so  that  we  can  have  opportunity 
to  reply  to  them,  and  not  after  I  have  replied  have  authorities  cited.  If  there 
are  none  I  will  go  on. 

The  Chief  Justice.  Such  is  the  undoubted  rule. 

Mr.  Stan B BR  Y.  I  think,  Mr.  Chief  Justice,  I  will  allow  this  question  to  stand 
without  the  production  of  authorities. 

Mi^  Manager  But L BR.  Mr.  President  and  Senators,  the  gravity  of  the  ques- 
tion presented,  being  more  than  the  mere  decision  of  a  given  interrogatory,  has 
induced  the  President's  counsel  to  argue  it  at  length,  they  seeing  that  largely 
upon  this  question  and  the  testimony  adduced  under  it  upon  one  of  the  articles 
of  this  impeachment  the  fate  of  their  client  may  depend.  It  is  a  grave  ques- 
tion, and  therefore  I  must  ask  ^he  attention  of  the  Senate  and  the  presiding 
officer,  as  well  as. I  may,  to  some  considerations -which  determine  it  in  my  mind. 

But  before  I  do  so  I  pray  leave  to  sketch  the  exact  status  of  the  case  up  to 
the  point  at  which  the  question  is  produced  ;  and  I  may  say — I  trust  without 
offence — that  the  learned  counsel  for  the  President  has  entirely  ignored  that 
status.  I  take  for  the  evidence  of  it  the  propositions  put  forward  in  the  answer 
of  the  President,  the  papers  that  have  been  already  adduced,  and  the  testimony, 
so  far  as  we  have  gone.  It  appears,  then,  that  on  or  about  the  12th  day  of 
August  laet  past,  possibly  before  the  President  conceived  the  idea  of  removing 
Edwin  M.  Stautou  from  office  at  all  hazards,  claiming  the  power  and  right  to 
do  so  against  the  provisions  of  the  act  known  as  the  tenure-of-civil-office  act,  he 
undertook  to  suspend  him  under  that  act.  Therefore,  the  decision  of  this  ques- 
tion, in  one  of  its  aspects,  will  decide  the  great  question  here  at  issue  this  hour. 
Is  that  act,  up  to  thiptimc,  to  be  treated  as  a  law  of  the  land,  as  an  act  of  Con- 
gress valid  and  not  to  be  infringed  by  any  executive  officer  whatever  ?  Because, 
if  it  is  a  law,  then  the  President  admits  that  he  undertook  to  remove  Mr.  Stan- 
ton in  violation  of  that  law,  and  that' he  issued  the  order  to  General  Thomas  for 
that  purpose,  and  only  to  violate  it;  and  his  palliation  is,  that  he  meant  to  make 
a  case  for  judicial  decision;  but  to  do  so,  he  intended  to  issue  the  order  to  Mr. 
Thomas,  and  Thomas  was,  under  it,  to  act  in  violation  of  the  provisions  of  that' 
act.     Am  I  not  right  upon  this  proposition  1 

That  being  eo,  then  we  have  him,  on  his  part,  intending  to  violate  the  law; 
we  have  him,  then,  issuing  an  order  in  violation  of  the  law;  we  have  him,  then, 
calling  to  his  aid,  to  carry  out  the  violation  of  that  law,  an  officer  of  the  army. 

Now,  in  the  light  of  that  position,  what  is  the  next  thing  we  find  ?  We 
find  that  he  issues  an  order  to  Lorenzo  Thomas  to  take  possession  of  the  War 
Department.  The  learned  counsel  for  the  President  says  that  that  is  an  order 
in  the  usual  form.  I  take  issue  with  him.  There  are  certain  ear  marks  about 
that  order  which  show  that  it  was  not  in  the  usual  form.  It  has  in  it  words  of 
imperative  command.  It  is  not  simply,  •*  you  are  authorized  and  empowered  to 
take  possession  of  the  War  Department ;  but  it  is  "  you  will  immediately" — 
all  other  things  being  laid  aside,  at  once,  whatever  may  oppose — "  you  will 
immediately  enter  upon  the  discharge  of  the  duties  of  that  office." 

Now,  we  must  take  another  thing  which  appears  in  this  case  beyond  all  pos- 
sibility of  cavil,  and  that  is,  that  the  President  knew  at  that  time  that  Mr.  Stan- 
ton from  the  first,  to  wit,  on  the  12th  of  August  last,  claimed  the  right  not  to 
be  put  out  of  that  office,  and  when  he  went  out  he  notified  the  President 
solemnly  that  he  only  went  out  in  obedience  to  superior  force.  To  get  him  out, 
the  President  authorized  to  take  possession  the  General  of  the  army  of  the 
United  States  ;  and  that,  for  all  legal  purposes  and  for  all  actual  purposes,  was 
equivalent  to  using  the  force  of  the  whole  army  of  the  United  States  to  take 
possession  of  that  office,  because  if  the  General  of  the  army  thought  that  the 
order  was  legal,  he,  obeying  the  orders  of  his  superior,  when  he  was  ordered 
to  take  possession  by  force,  had  a  right  to  use  the  whole  army  of  the  United 
States  to  enforce  the  President's  order.    Therefore,  the  PreamxiX.  i««atl^>cl^^ 
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tbat  Mr.  Stanton  only  yielded  his  office  at  first  to  superior  force  ;  and  so  he  did 
wisely  and  patriotically,  because  if  he  had  not  yielded,  a  collision  might  have 
been  brought  which  would  have  raised  a  civil  war,  which,  in  the  language  of  the 
late  rebels  and  General  Thomas,  is  an  "  onplcasantncss"  between  loyal  and 
rebel  men. 

The  President  knew  that  Mr.  Stanton  at  first  said,  "  I  will  only  yield  this 
office  to  Bupeiior  force."  Then  Mr,  Stanton  having  thus  yielded  it,  the  General 
of  the  army  took  possession,  and  on  the  action  of  the  Senate  the  General 
vacated  it  in  obedience  to  the  high  behest  of  the  Senate,  and  Mr.  Stanton  was 
reinstated  in  it  in  obedience  to  the  high  behest  of  the  Senate,  and  being  there 
he  was  still  more  fortified  in  his  position  than  at  first.  If  he  would  not  yield 
it  except  to  superior  force  on  the  12th  of  August,  1867,  do  you  believe,  sena- 
tors, is  any  man  so  besotted  as  to  believe  that  the  Pret^idcnt  did  not  know  that 
Mr.  Stanton,  so  reinstated,  so  fortified,  meant  to  hold  the  office  against  every- 
thing but  force  ?  The  President  had  been  notified  that  Stanton  yielded  only 
to  the  General  of  the  army  ;  wielding  superior  force,  he  had  seen  Stanton  put 
back  by  the  high  authority  of  the  Senate ;  he  had  seen  Stanton  sustained  by  a 
vote  of  the  Senate,  declaring  that  the  attempt  to  remove  him  was  illegal  and 
unconstitutional ;  and  then,  for  the  purpose  of  bringing  this  to  an  issue,  the 
President  of  the  United  States  issued  his  order  to  General  Thomas,  another 
officer  of  the  army,  "  You  will  immediately  enter  upon  the  discharge  of  the 
duties  of  the  War  Office."  What  then  ?  He  had  come  to  the  conclusion  to 
violate  the  law  and  take  possession  of  the  War  Office ;  he  had  come  to  the  con- 
clusion to  do  that  against  the  law  and  in  violation  of  the  law-;  he  had  sent  for 
Thomas,  and  Thomas  had  agreed  with  him  to  do  that4>y  some  means  if  the 
President  would  give  him  the  order,  and  thus  we  have  the  agreement  between 
two  minds  to  do  an  unlawful  act ;  and  that,  I  believe,  is  the  definition  of  a  con- 
spiracy all  over  the  world. 

Let  mo  restate  this.  You  have  the  determination  on  the  part  of  the  Presi- 
dent to  do  what  had  been  declared  to  be, -and  is,  an  unlawful  act;  you  have 
'  Thomas  consenting ;  and  you  have  therefore  an  agreement  of  two  minds  to  do 
an  unlawful  act ;  and  that  makes  a  conspiracy,  so  far  as  I  understand  the  law 
of  conspiracy.  So  that  upon  that  conspiracy  we  should  rest  this  evidence 
under  article  seven,  which  alleges  that — 

Andrew  JohngoD  *  #  •  •  ^j^  unlawfully  conspiro  with  one  Lorenzo 
Thomas,  with  intent  unlawfully  to  seize,  take,  and  possess  the  property  of  the  United  States 
in  the  Department  of  War  in  the  custody  and  chargfe  of  Edwin  M.  Stanton. 

And  also  under  article  ^ve,  which  alleges  a  like  unlawful  conspiracy  not 
alleging  that  intent. 

Then  there  is  another  ground  upon  which  this  evidence  is  admissible,  and 
that  is  upon  the  ground  of  principal  and  agent.  Let  us,  if  you  please,  examine 
that  ground  for  a  few  moments.  The  President  clakns  by  his  answer  here  that 
every  Secretary,  every  Attorney  General,  every  executive  officer  of  this  gov- 
ernment exists  by  his  will,  upon  his  breath  only ;  that  they  are  all  his  servants 
only,  and  are  responsible  to  him  alone,  not  to  the  Senate  or  Congress,  or  either 
branch  of  Congress ;  and  he  may  remove  them  for  such  cause  as  he  chooses ; 
he  appoints  them  for  such  cause  as  he  chooses ;  and  he  claims  this  right  to  be 
illimitable  and  uncontrollable,  and  he  says  in  his  message  to  you  of  December 
12,  1867,  that  if  any  one  of  his  Secretaries  had  said  to  him  that  he  would  not 
agree  with  him  upon  the  unconstitutionality  of  the  act  of  Mprch  2,  1867,  he 
would  have  turned  him  out  at  once.  All  this  had  passed  into  history,  and  Mr. 
Thomas  knew  that  as  well  as  anybody  else.  Now,  then,  what  is  the  position 
and  duties  of  a  Secretary  of  War,  whether  ad  interim  or  permanent  ?  It  is 
that  he — 

Shall  perform  and  execute  snob  duties  as  shall  from  time  to  time  be  enjoined  on  or  intrusted 
to  him  by  the  Preddmit  of  tht  United  States  agreeably  to  die  Ckmstitation— 
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Intrusted  to  him  agreeably  to  the  Gonstitution — 

Relative  to  military  commissions,  or  to  the  land  or  naval  forces,  ships,  or  warlike  stores  of 
the  United  States,  or  sach  other  matters  respecting  military  or  naval  affairs  as  the  President 
of  the  United  States  shall  assign  to  the  said  department,  •  «  •  •  ^^^^ 
that  the  said  principal  officer  shall  condnct  the  husiness  of  the  said  department  in  snch  man- 
ner as  the  President  of  the  United  States  shall  from  time  to  time  order  or  instruct. 

Therefore,  his  commission  is  to  do  precisely  as  the  President  desires  him  to 
do  about  anything  that  pertains  to  the  War  Office,  and  he  stands,  then,  as  the 
agent  of  the  principal — to  do  what  1  He  was  authorized  by  the  President  to 
obtain  possession  of  the  War  Office.  Was  he  authorized  to  do  anything  else 
that  we  hear  of.  up  to  that  time  ?  No.  He  was  to  obtain  possession  of  the 
office.  Now,  what  do  we  propose  to  show  by  this  evidence  ?  Having  shown 
that  Thomas  was  authorized  to  obtain  possession  of  the  office ;  having  shown 
that  he  had  agreed  with  the  President  to  obtain  it ;  havinp^  put  in  testimony  that 
the  two  stood  together  in  the  pursuit  of  one  common  object,  the  President  want- 
ing Thomas  to  get  in,  and  Thomas  wanting  to  get  in,  and  both  agreeing  and 
concerting  means  together  to  get  in,  the  question  is  whether,  under  every  rule 
of  law,  we  are  not  permitted  to  show  the  acts  and  declarations,  however  naked 
these  declarations  may  be,  of  either  of  these  two  parties  about  the  common 
object  ?  And  the  very  question  presupposes  that  we  are  only  to  ask  the  declar- 
ations of  Thomas  about  the  common  object.  But  the  case  does  not  quite  stop 
here,  because  we  shall  show  that  Thomas  was  then  talking  about  to  execute  the 
common  purpose.  We  asked  Mr.  Burleigh  if  he  was  a  friend  to  General  Thomas  ; 
he  said  yes ;  if  they  were  intimate  1  yes ;  accustomed  to  visit  backward  and 
forward?  yes.  Grovernor  Moorhead  has  already  told  you  that  Mr.  Burleigh 
was  a  friend  of  the  President.  There  needed  somebody  to  aid  in  this  enter- 
prise ;  some  moral  support  was  wanted  in  this  enterprise ;  and  we  propose  to 
show  that  General  l^omas  was  endeavoring  to  get  one  of  the  members  of  the 
House  of  Representatives  to  support  him  in  the  enterprise,  and  was  laying  out 
the  plan  I  and  that  he  asked  him  to  go  with  him  the  next  morning  and  aid  him 
in  the  enterprise,  and  be  there  aiding  and  abetting  in  the*  enterprise.  Such  is 
the  testimony  we  propose  to  show,  and  that  is  one  way  in  which  we  propose  to 
connect  the  President  with  the  joint  enterprise.  Such  is  the  exact  condition  of 
things. 

Now,  having  shown  a  common  object — whether  a  lawful  or  unlawful  one  would 
make  no  difference  as  to  this  point ;  but,  as  I  contend,  a  common,  unlawful  object— 
and  having  shown  the  two  parties  agreeing  upon  one  thing,  having  shown  the 
authority  of  one  to  the  otiier  to  do  an  act,  can  we  not  put  in  the  declarations  of 
both  parties  in  regard  to  that  act  ?  Do  not  the  acts  of  one  become  the  acts  of 
the  other  1  Take  the  testimony  we  put  in  yesterday.  Why  did  not  my  learned 
friends  object  to  what  Thomas  said  to  Mr.  Stanton  when  he  demanded  the  War 
Office  ?  The  President  was  not  there.  To  use  the  arguments  of  the  learned 
counsel  for  the  President,  Thomas  was  not  upon  oath ;  he  was  acting  in  the 
President's  absence.  Why  should  we  put  in  the  act  of  Congress  there  yester- 
day ?    It  was  because  he  was  doing  in  relation  to  the  thing  itself. 

Mr.  Stanbbry.  That  was  within  the  authority. 

Mr.  Manager  Butlbr.  Ah !  that  was  within  the  authority.  How  was  it 
within  the  authority  ?  It  was  within  the  authority  because  the  President  had 
commanded  him  to  take  possession.  Now,  then,  I  want  to  show  the  means  by 
which  he  was  to  take  possession.  How  was  that  to  be  done  ?  Why,  they  say 
(and  only  the  gravity  of  the  occasion  prevents  me  from  believing  it  a  stupendous 
joke)  we  should  show  what  he  said  by  calling  Thomas.  On  the  trial  of  one 
conspirator  call  the  other  to  show  the  conspiracy !  Was  that  ever  done  in  apy 
court  upon  any  question  whatever,  except  one  conspirator  turns  State's  evidence 
or  King's  evidence,  as  it  is  called  ?  and  Thomas,  I  believe,  is  not  quite  bad 
enough  to  do  that  yet    It  was  never  done  by  intelligent  counsel. 
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These,  then,  are  the  foundations  on  which  we  stand.  Now,  what  are  the 
authorities  for  receiving  these  declarations  ?  I  hold  in  my  hand  Roscoe's  Crim- 
inal Evidence,  and  I  propose  to  cite  it  upon  this  point :  that  we  are  not  hound  to 
put  in  all  our  evidence  at  once,  and-  that,  hj  the  veiy  acts  and  declarations  of 
the  conspirators  themselves,  we  may  prove  the  conspiracy. 

I  read  from  page  390  : 

The  rule,  sajs  Mr.  Starkie,  that  one  man  is  not  to  he  affecte<^  hy  the  acts  and  declarations 
of  a  stranger,  rests  on  the  principles  of  the  purest  justice — 

**  Acts  and  declarations  of  a  stranger,"  you  will  observe. 

and  although  the  courts,  in  cases  of  conspiracy,  have,  out  of  convenience,  and  on  account  of 
the  difficulty  in  otherwise  proving  the  guilt  of  the  parties,  admitted  the  acts  and  declarations 
of  strangers  to  be  given  in  evidence,  in  order  to  establish  the  fact  of  a  conspiracy,  it  is  to  be 
remembered  that  this  is  an  inversion  of  the  usual  order,  for  the  sake  of  conveuience,  and  that 
such  evidence  in,  in  the  result,  material  so  far  only  as  the  assent  of  the  accused  to  what  has 
been  done  by  others  is  proved.    (2  Stark.  £v.,  235,  second  edition.) 

It  has  since  been  held  that  the  prosecutor  may  either  prove  the  conspiracy  which  renders 
the  acts  of  the  conspirators  admissible  in  evidence,  or  he  may  prove  the  acts  of  different  per- 
sons, and  thus  prove  the  conspiracy. 

And  we  have  attempted  to  prove  the  conspiracy  in  the  same  way. 
Again,  the  authority  says : 

Where,  therefore,  a  party  met,  which  was  joined  by  the  prisoner  the  next  day,  it  was  held, 
that  directious  given  by  one  of  the  party  on  the  day  of  their  meeting,  as  to  where  they  were 
to  go,  and  for  what  purpose,  were  admissible,  and  the  case  was  said  to  fall  within  Hex  vs. 
Hunt,  3  B.  and  Aid,,  566,  where  evidence  of  drilling  at  a  different  place  two  days  before, 
and  hissing  an  obnoxious  person,  was  held  receivable. 

The  answer  of  the  learned  counsel  to  the  authority  would  be  to  say,  **  those 
were  acts."  I  agree ;  but  declarations  simply  may  be  proof  of  such  conspiracy. 
Now,  then,  if  the  Senate  believe  that  we  have  shown  any  common  purpose, 
which  is  all  that  is  necessary,  between  the  President  and  Thomas,  then  this 
authority  which  we  find  on  page  393  is  in  point : 

The  cases  in  which,  after  the  existence  of  a  conspiracy  is  established,  and  tha  particular 
defendants  have  been  proved  to  have  been  parti^  to  it,  the  acts  or  declarations  of  other  con- 
spirators may  he  given* in  evidence  against  them,  have  already  been  considered  {vide  antCj 
pp.  7&-d0.)  It  seems  to  make  no  difference  as  to  the  admissibility  of  this  evidence,  whether 
the  other  conspirators  be  indicted  or  not,  or  tried  or  not ;  for  the  making  of  them  co-defendant) 
would  give  no  additional  strength  to  their  declarations  as  against  others. 

That  authority  answers  the  argument  of  the  learned  counsel  for  the  defendant 
when  he  says  Thomas  is  not  here  on  trial.  No ;  but  his  conspirator  id,  his 
master  is,  his  principal  is,  and  the  fact  that  he  is  not  present  makes  no  difference 
on  the  question  of  evidence.  The  evidence  is  admissible  because  of  the  mutual 
agreement. 

To  show  that  this  doctrine  stands  upon  the  same  ground,  as  well  in  civil  cases 
as  in  criminal,  I  refer  next  to  2  Carrington  and  Payne,  page  232.  This  was  an 
action  of  false  imprisonment  against  three  certain  defendants  : 

The  plaintiff's  counsel  wished  to  g^ve  in  evidence,  that  several  weeks  affer  all  the  defend- 
ants had  locked  the  plaintiff  up  in  the  cage,  the  defendant,  Court,  said,  *'I  will  take  care 
that  neither  of  the  W  rights  shall  have  a  bed  to  lie  on  before  the  end  of  six  months."  At  the 
time  this  was  said  the  other  defendants  were  not  present. 

These  three  men  had  engaged  in  locking  a  man  up  in  jail,  and  weeks  after- 
ward one  of  the  defendants  made  a  declaration  as  to  his  purpose,  and  that  was 
to  oppress  the  party  injured  by  keeping  him  locked  up  and  putting  him  to  bod  • 
ily  inconvenience. 

Jervis,  for  the  defendants,  objected  that  this  declaration  of  the  defendant,  Cotirt,  ought 
not  to  be  received  in  evidence,  l>ecause  it  was  mad^  in  the  absence  of  the  other  defendants. 

Garrow,  B. — I  am  of  opinion  that  this  declaration  of  the  defendant.  Court,  is  evidence. 
It*i8  necessary  that  the  plaintiff  should  connect  all  the  defendants  as  joint  trespassers  in  the 
fikct  of  imprisonment ;  and,  having  done  so,  I  must  receive  in  evidence  anything  that  either 
of  the  defendants  said  relative  to  the  trespass,  though  in  the  absence  of  the  others.  8o 
much  as  to  the  law.    On  the  hardship  of  the  case  I  need  only  say  that  if  the  law  were  not 
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80,  a  man  going  to  do  another  an  injury  might  proclaim  his  malice  in  the  marketplace  and 
Tet  shut  out  evidence  of  such  malice  from  the  consideration  of  the  jury  by  only  associating 
himself  in  the  transaction  with  other  jpersons  a  shade  less  guilty  than  himself ;  and  persons 
may  always  avoid  the  declarations  of  the  malice  of  their  co-defendants  operating  against 
them  by  taking  care  not  to  be  concerned  in  the  doing  of  things  which  they  cannot  after- 
ward justify. 

Is  not  this  case  preciselj  in  point  with  ours,  only  a  hundred  times  stronger  ? 
But  I  may  be  answered  that  that  is  an  English  case.  Well,  I  have  here  a 
United  States  case,  the  case  of  the  United  States  vs,  Grooding,  (12  Wheaton.) 
I  shall  read  from  pages  469  and  470.  Let  me  state  the  case.  One  Gooding 
had  fitted  out  at  Baltimore  a  slaver  called  the  General  Winder — and  I  may  say, 
in  passing,  a  very  proper  name  for  it — and  having  fitted  her  out  he  sent  her  to 
the  West  Indies,  and  there  being  at  the  West  Indies,  before  she  started  on  her 
voyage  to  Africa,  the  captain  undertook  to  tell  a  witness  on  what  voyage  she 
was  going,  where  she  was  bound ;  the  evidence  offered  being : 

That  he.  Captain  Coit,  was  at  St.  Thomas  while  the  (General  Winder  was  at  that  island 
in  September,  1824,  and  was  frequently  on  board  the  vessel  at  that  time ;  that  Captain  Hill, 
the  master  of  the  vessel,  then  and  there  proposed  to  the  witness  to  engage  on  board  the  Gren- 
eral  Winder  as  mate  for  the  voyage  then  in  progress,  and  described  the  same  to  be  a  voyage 
to  the  coast  of  Africa  for  slaves,  and  thence  oack  to  Trinidad  de  Cuba ;  that  ho  offered  to  the 
witness  seventy  dollars  per  month,  and  five  dollars  per  head  for  every  prime  slave  which 
should  be  brought  to  Cuba;  that 'on  the  witness  inquiring  who  would  see  the  crew  paid  in 
the  event  of  a  disaster  attending  the  voyage.  Captain  Hill  replied,  **  Uncle  John,"  meaning 
(as  the  witness  understood, )  John  Gooding,  the  defendant. 

The  defendant  being  in  Baltimore  at  that  time,  the  first  point  taken  in  this 

case  was  that  the  act  of  hirin'g  a  man  to  be  a  mate  was  in  the  scope  of  his 

authority;  and  the  second  point  was  that  telling  who  would  pay  him  was  a 

declaration  of  one  of  the  principals,  of  one  of  the  conspirators,  if  you  please,  of 

one  party  engaged  in  a  joint  transaction  with  the  other.     Upon  that  the  court 

eay : 

Those  declarations  and  explanations  are  as  much  within  the  scope  of  the  authority  as  the 
act  of  hiring  itself.  Our  opinion  of  the  admissibility  of  this  evidence  proceeds  upou  the 
ground  that  these  were  not  the  naked  declarations  of  the  master,  unaccompanied  with  his 
acts  in  that  capacity,  but  declarations  coupled  with  proceedings  for  the  objects  of  the 
voyage,  and  while  it  was  in  progress.  We  give  no  opinion  upon  the  point  whether  mere 
declarations,  under  other  circumstances,  would  have  been  admissible. 

Now,  let  us  see  the  condition  of  General  Thomas.  He  had  been  on  the  21st 
of  February  ordered  to  take  possession  "immediately,**  at  once.  He  had  gone 
to  a  friend  of  his,  Mr.  Burleigh,  and  wanted  him  to  aid  him  in  this  object. 
He  was  hiring  a  mate,  if  you  please,  on  that  voyage,  precisely  within  the  case 
of  Gooding.  He  was  wanting  somebody  to  aid  him ;  and  he  thereupon 
describes  to  Burleigh  the  voyage ;  that  it  was  to  be  a  slaver's  voyage ;  what 
he  was  to  pay  ;  how  it  was  to  be  received  ;  how  he  was  to  seize  the  slave  ;  or, 
in  other  words,  how  he  is  to  seize  the  War  Department ;  and  we  offer  to  put 
these  things  in  evidence  by  his  declarations. 

I  have  but  one  authority  more,  and  I  will  cease  troubling  the  Senate  upon 
this  point.     I  read  from  3  Greenleaf  on  Evidence,  section  93  : 

The  evidence  in  proof  of  a  conspiracy  will  generally,  from  the  nature  of  the  case,  be  cir- 
cumstantial. Thouffh  the  common  design  is  the  essence  of  the  charge,  it  is  not  necessary 
to  prove  that  the  defendants  came  together  and  actually  agreed  in  terms  to  have  that  design 
and  to  pursue  it  by  common  means.  If  it  be  proved  that  the  defendants  pursued  by  their 
acts  the  same  object,  often  by  the  same  means,  one  performing  one  part  and  another  another 
part  of  the  same,  so  as  to  complete  it  with  a  view  to  the  attainment  of  that  same  object,  the 
jury  will  be  justified  in  the  conclusion  that  they  were  engaged  in  a  conspiracy  to  effect  that 
object. 

Almost  in  the  language  of  this  authority  the  object  was  to  get  the  War 
Department  at  all  hazards.  That  is  agreed ;  that  is  in  the  President's  answer. 
It  is  there  said  to  be  a  high  constitutional  prerogative  to  do  it !  They  had 
been  notified  that  Stanton  would  hold  it  by  force,  as,  thank  God,  un  to  thia 
hour,  he  has  held  it  against  these  conspirators;  and  \>^\ii^  uQ\h&&a  ^Ok^a^V^ 


198  IMFEACnMENT  OF  THE  PBE8IDEHT. 

• 

woald  not  deliver  it  except  to  force,  tbej  then  started  out  to  devise  ways  and 
means,  and  we  shall  show  70a,  and  by  these  very  conversations  with  this  very 
person,  Thomas  declared  that  if  he  had  not  been  arrested  by  the  intervention 
of  the  courts  he  would  have  used  force  on  the  morning  when  he  was  there,  as 
has  been  shown. 

Now,  are  we,  upon  the  trial  of  this  issue,  to  be  told  that  the  President  of  the  Uni- 
ted States  can  employ  men  to  go  t<x  do  this,  that,  and  the  other,  which  is  illegal, 
admitted  to  be  illegal,  unless  the  law  is  unconstitutional,  and  then  turn  back  upon 
us  and  say,  "  Oh,  you  cannot  put  in  what  my  agents  said  while  they  were  pur- 
suing this  thing,  while  they  were  getting  together  means  to  execute  my  will." 
Let  me  illustrate  for  a  moment.  This  is  only  to  Burleigh.  Suppose  Thomas 
had  gone  to  get  the  commander  of  this  department.  General  Emory,  with  his 
forces.  Suppoee  he  had  said  to  him,  **  I  want  you  to  come  to-morrow  to  aid  me 
and  see  me  take  this  department  by  force,"  could  we  not  put  that  in  ?  Is  this 
objected  to  because  he  only  asked  Mr.  Burleigh  ?  If  he  kept  asking  men  enough 
to  go  with  him  he  would  have  had  enough,  as  he  thought  be  had,  until  the  hand 
of  the  law  was  laid  upon  him.  Therefore  I  respectfully  answer  the  question  put 
by  the  learned  senator,  that  we  have  connected  and  do  expect  to  connect  the 
President  with  this  by  a  series  of  acts,  a  series  of  declarations,  a  scries  of  opera- 
tions which  will  leave  no  doubt  on  the  mind  of  any  senator  what  this  purpose 
was.  But  we  claim,  further,  that  there  is  no  doubt  upon  any  man's  mind  what 
the  purpose  was  at  that  hour. 

I  desire,  in  closing,  simply  to  call  your  attention  to  the  opening  address  of  the 
Attorney  General — I  beg  pardon,  the  learned  counsel  for  the  defendant ;  he  will 
pardon  me,  but  I  have  been  so  accustomed  to  meet  him  in  other  relations  that  I 
sometimes  forget.  He  says  that  we  have  now  got  to  a  question  of  law  fit  to  be 
argued  by  lawyers  to  lawyers,  implying  that  all  other  questions  which  have  been 
argued  before  this  high  court,  as  he  insists  upon  calling  it,  have  not  been  fit  to 
be  argued  either  by  lawyers  or  to  lawyers.  It  is  for  you  to  defend,  yourselves 
from  that  sort  of  imputation.  I  had  supposed  the  great  questions  we  had  been 
arguing  were  not  only  fit  to  be  argued  by  lawyers  to  lawyers,  but  by  statesmen 
to  statesmen,  by  the  representatives  of  the  people  to  the  senators  of  the  United 
States.  And  I  insist  that  this  question  is  not  one  to  be  narrowed  down  to  the 
attorney's  office,  but  is  to  be  viewed  in  the  light  of  the  law  and  enlightened 
jurisprudence  as  it  will  be  administered  by  the  Senate  of  the  United  States. 

The  question  for  you  to  determine  is,  will  this  evidence  aid  you,  for  you  are 
both  court  and  jury — this  is  not  a  case  where  the  court  rule  one  way  and  the 
jury  may  go  another;  but  you  are  both  court  and  jury — will  this  evidence 
enlighten  you  if  you  hear  from  this  Secretary  ad  interim  as  to  what  he  was 
doing  and  intending  to  do  in  this  matter,  joint  enterprise  of  himself  and  the 
President  1.  Will  it  enlighten  you  upon  the  judgment  you  are  to  render  ?  If  it 
will  not,  then  you  will  say  so,  and  vote  that  it  shall  not  be  heard,  and  the  people's 
case  will  not  be  brought  before  the  Senate.  If,  on  the  contrary,  it  will  enlighten 
you,  then  I  respectfully  and  earnestly  urge  that  it  may  be  received.  And  in 
this  we  are  fortunate  in  being  sustained  by  the  high  authority  of  the  presiding 
officer.  I  had  supposed -this  question  was  ruled  and  settled  yesterday,  and 
hardly  expected  to  debate  it  this  morning.  All  I  can  say  is,  as  the  decision  is 
made,  however  much  I  might  have  objected  to  the  mode  in  which  it  was  made, 
I  respectfully  submit  stare  decisus  let  the  decision  stand,  in  the  language  of  the 
rule,  as  the  judgment  of  the  Senate. 

Wr.  Curtis.  Mr.  Chief  Justice,  I  ask  to- have  the  question  propounded  by 
the  honorable  managera  read.  It  is  long,  and  consists  of  different  parts,  and  I 
desire  it  to  be  distinctly  understood  before  I  speak  to  it. 

The  Chief  Justice.  The  Secretary  will  read  the  question  propounded  by 
Mr.  Manager  Butler  to  the  witness. 


• 
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The  Secretary  read  as  follows : 

Yon  said  yesterday,  in  answer  to  mj  qnestion,  that  joa  had  a  conversation  with  General 
Lorenzo  Thomas  on  the  eveniuc  of  the  21st  of  February  last.  State  if  he  said  anything  as 
to  the  moans  by  which  he  intended  to  obtain,  or  was  directed  by  the  President  to  obtain,  pos- 
session of  the  War  Department.    If  so,  state  what  he  said  as  nearly  as  yon  can. 

Mr.  Curtis.  Mr.  Chief  Jastice  and  Senators,  you  will  observe  that  this 
Question  contains  two  distinct  branches.  The  first  inquires  of  the  witness  for 
aedarations  of  General  Thomas  respecting  his  own  intent.  The  second  inquires 
of  the  witness  for  declarations  of  General  Thomas  respecting  directions  givea 
to  him  by  the  President.  In  reference  to  the  first  branch,  that  is,  the  separate 
and  independent  intent  of  General  Thomas  himself,  I  am  not  aware  that  its 
subject-matter  is  anywhere  put  in  issue  by  the  articles.  General  Thomas  is  not  ' 
on  trial.  It  is  the  President  who  is  on  trial.  It  is  his  intentions  or  directions, 
the  means,  the  unlawful  means,  which  he  is  charged  witli  having  adopted  and 
endeavored  to  carry  into  effect,  which  constitute  criminality  in  those  articles 
which  relate  at  all  to  this  subject ;  and  therefore  it  seems  to  me  that  it  is  a 
sufficient  objection  to  the  first  part  of  this  question  that  it  relates  to  a  subject- 
matter  wholly  immaterial,  and  which,  if  proved  by  legitimate  evidence,  ought  in 
no  manner  to  affect  the  case  of  the  President.  The  President  is  not  charged 
here  with  any  ill  intentions  or  illegal  intentions  of  General  Thomas ;  he  is  charged 
here  with  his  own  illegal  intentions;  with  them  alone  can  he  be  charged ;  and 
therefore  I  respecti^dly  submit  to  senators  that  that  branch  of  the  question 
w^hich  seeks  to  draw  into  this  case  evidence  of  the  intentions  of  General  Thomas, 
aside  from  instructions  given  to  him  or  views  communicated  to  him  by  the  Presi- 
dent himself,  is  utterly  immaterial,  and  ought  not  to  bo  allowed  to  be  proved  by 
any  evidence,  whether  competent  or  incompetent. 

In  the  next  place,  I  submit  that  the  evidence  which  is  offered  to  prove  the 
intention  of  General  Thomas,  if  that  fact  were  in  issue  here,  and  could,  when 
proved,  have  any  effect  upon  the  President's  case,  is  not  of  an  admissible  character. 
The  intent  of  a  party,  as  every  lawyer  knows,  is  a  fact,  and  it  is  a  fact  to  be 
proved  by  legal  and  admissible  evidence,  just  as  much  as  any  other  fact.  It  is* 
natural  for  a  person  not  a  lawyer  to  say  that  the  true  way  to  ascertain  a  man's 
intent  is  to  take  what  he  says  is  his  intent ;  because  intent  is  a  state  of  mind, 
and  when  that  is  expressed  that  expression  is  fit  evidence  of  it.  All  that  is  true; 
but  inasmuch  as  it  is  not  sworn  evidence  of  it,  inasmuch  as  it  is  not  given  by  the 
man  when  on  the  stand  in  the  presence  of  the  accused,  and  with  opportunity 
for  cross-examination,  it  is  no  evidence  at  all,  unless  you  can  bring  the  case 
within  one  of  the  exceptions  which  exist  in  the  law ;  one  of  these  exceptions, 
as  has  been  said  by  my  associate  counsel,  being  the  case  of  principal  and  agent ; 
the  other  the  case  of  co-conspirators. 

I  do  not  propose  to  go  over  the  argument  which  was  so  clearly  and  forcibly 
put,  as  it  seems  to  me,  by  my  associate  who  opened  it.  I  think  senators  must 
have  understood  perfectly  well  the  grounds  upon  which  it  is  our  intention  to 
rest  this  objection  to  the  declarations  of  General  Thomas,  so  far  as  regards  his 
own  intent,  that  he  was  not  the  agent  of  the  President,  that  he  received  from  a 
superior  officer  an  order  to  do  a  certain  thing,  and  in  no  sense  thereby  became  an 
agent  of  that  superior  officer,  nor  did  that  superior  officer  become  accountable 
for  the  manner  in  which  he  might  carry  out  that  order ;  and  that  this  is  specially 
true  when  the  nature  of  the  order  is  nothing  but  the  designation  of  one  public 
officer  to  notify  another  public  officer  that  he  haa  been  designated  to  discharge 
the  duties  of  the  office  from  which  the  latter  has  been  renyoved ;  in  which  case 
whatever  this  designated  person  may  do  he  does  on  his  own  account  and  by  force 
of  his  own  views  of  how  the  authority  is  to  be  carried  out,  unless  he  has  received 
some  special  instructions  in  regard  to  the  mode  of  carrying  them  out. 

We  submit,  then,  in  the  first  place,  that  the  intontious  of  General  Thoma* 
are  immaterial,  and  the  President  cannot  be  affected  by  them  \  and  ^^Wi\i^i  o^ 


200  dlPEACHMENT  OF  THE  PBE8IDENT. 

they  be  material,  tbej  mast  He  proved  by  sworn  evidence,  and  not  by  bcarsay 
statements. 

The  other  part,  senators,  of  the  question  appears  to  me  to  admit  of  even  less 
doubt;  and  that  part  is  attempting  to  inquire  of  the  witness  what  was  said  by 
General  Thomas  respecting  directions  or  instructions  given  to  him  by  the 
President,  which  presents  the  naked  case  of  an  attempt  to  prove  an  authority 
of  an  agent  by  the  agent's  own  declarations.  The  question  is  whether  the 
President  gave  instructions  to  General  Thomas  in  regard  to  the  particular  man- 
ner or  means  by  which  this  order  was  to  be  carried  out.  Upon  its  face  the  order 
is  intelligible.  We  understand  it  to  be  in  the  usual  form.  There  is  no  allusion 
made  to  the  exercise  of  force,  threats,  or  intimidation  of  any  kind.  Now  they 
propose  to  superadd  to  this  written  order,  by  means  of  the  declarations  of  the 
agent  himself,  that  he  had  an  authority  to  use  threats,  intimidation,  or  force;  and 
no  lawyer  will  say  that  that  can  be  done  unless  there  is  first  laid  the  foundation 
for  it  by  showing  that  the  two  parties  were  connected  together  as  co-conspirators. 
I  agree  that  if  they  could  show  a  conspiracy  between  the  President  and  Greneral 
Thomas  to  which  these  declarations  relate,  then  the  declarations  of  one  of  them 
in  reference  to  the  subject-matter  of  that  conspiracy  would  be  evidence  against 
the  other. 

Now,  what  is  the  case  as  it  stands  here  before  you,  and  as  is  asserted  by  the 
honorable  manager  himself?  He  starts  out  with  the  proposition  that  the  Pres- 
ident in  his  answer  has  admitted  his  intention  to  remove  Mr.  Stanton  from  office. 
That,  he  says,  was  an  illegal  intention.  That,  he  says,  was  an  intention  to  be 
carried  out  by  means  of  the  order  given  to  General  Thomas ;  and  when  the 
President,  he  says,  gave. that  order  to  General  Thomas  and  General  Thomas 
accepted  it  and  undertook  to  execute  it,  there  was  an  agreement  between  them 
to  do  an  illegal  act.  What  was  the  illegal  act  which  thus  far  we  have  got  what 
he  calls  a  conspiracy  to  do  ?  It  was  to  remove  Mr.  Stanton ;  and,  if  that  be 
contrary  to  the  tenure-of-office  act,  that,  when  accomplished,  may  be  an  illegal 
act.  But  is  that  the  illegal  act  which  they  are  now  undertaking  to  prove  1  Is 
that  the  extent  of  the  conspiracy  which  they  are  now  undertaking  to  show  ] 
Not  at  all.  They  are  passing  altogether  beyond  that.  They  now  undertake 
to  say,  "  we  will  show  that  he  conspired  with  General  Thomas  to  remove  Mr. 
Stanton  by  force,  threats,  or  intimidation,  and  thus  to  commit  a  totally  distinct 
crime  under  the  conspiracy  act."  That  is  the  conspiracy  which  they  propose 
to  9how.  Having  shown  only  an  agreement  to  remove  Mr.  Stanton,  and  start- 
ing with  that  agreement,  which,  of  course,  makes  the  entire  limits  of  the  con- 
spiracy, as  they  call  it,  of  which  they  have  given  evidence,  all  circumscribed 
within  this  intention  merely  to  remove  Mr.  Stanton,  they  now  graft  on  to  that 
by  a  pure  and  mere  assumption  a  conspiracy  to  remove  him  by  force ;  and  so, 
having  proved  a  conspiracy  to  remove  him  without  force,  we  will  now  give  in 
evidence  the  declaration  of  these  co-conspirators  to  show  a  conspiracy  to  remove 
him  with  force.  I  respectfully  submit  they  hav€  then  travelled  out  of  the  limits 
of  the  conspiracy  which  they  themselves  pretend  they  have  given  any  evidence 
of;  and  as  soon  as  they  get  out  of  the  limits  of  that  conspiracy  which  they 
allege  and  say  they  have  given  some  proof  of,  and  advance  to  another  and 
totally  different  conspiracy,  namely,  the  conspiracy  to  turn  out  Mr.  Stanton  by 
force,  then  they  must  give  some  evidence  of  that  other  conspiracy  before  they 
can  use  the  declaraiious  of  either  of  the  parties  to  it  as  evidence  against  the 
President. 

But,  senators,  I  d(\  not  think  this  thing  should  be  left  here.  It  is  an  entire 
misconception  of  the  relations  of  these  two  parties,  the  Commander-in-chief 
and  a  subordinate  officer,  one  receiving  an  order  from  the  other,  under  any  cir- 
cumstances which  appear  here,  or  which  there  is  any  evidence  here  tending  to 
prove,  to  call  it  a  conspiracy.  The  learned  manager  has  said  :  "  If  I  show  an 
agreement  between  two  persons  to  do  an  unlawful  act,  that  is  a  conspiracy,  is  it 
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not  r*  It  may  be ;  but  vbon  the  Commander-in-chief  gives  an  order  to  a 
Babordinate  officer  to  do  an  act,  and  the  subordinate  officcT  goes  to  do  it,  is  that 
done  by  agreement  between  themt  Does  it  derive  its  force  and  character  and 
operation  from  any  agreement  with  them,  any  concurrence  of  their  minds  by 
which  the  two  parties  assent  and  agree  together  so  as  to  accomplish  something 
which  without  that  assent  and  agreement  could  not  be  done  ?  Is  it  not  as  plain  as 
day  that  militaiy  obedience  is  not  conspiracy  and  cannot  be  conspiracy?  Is 
it  not  as  plain  as  day  that  it  is  the  duty  of  the  subordinate  officer  when  he  re- 
ceives an  order  from  his  commander  to  execute  that  order  l 

My  associate  [Mr.  Evarts]  suggests  to  me  that,  as  is  a  well-known  fact,  and 
will,  no  doubt,  appear  in  the  course  of  the  proceedings,  Avhen  General  Grant 
received  an  order  from  the  President  to  take  this  same  place,  he  put  it  upon  the 
ground  of  military  obedience.  Was  that  a .  conspiracy  1  Senators,  there  can 
be  no  such  thing  as  a  conspiracy  between  the  Commander-in-chief  and  a  subor- 
dinate officer,  arising  simply  from  the  fact,  that  the  Commander-in-chief  issues 
an  order  and  the  subordinate  officer  obeys  it.  Therefore  I  respectfully  submit 
that  the  honorable  managers  have  not  only  proved  not  even  the  conspiracy  to 
remove  Mr.  Stanton  without  force,  but  they  have  offered  no  evidence  here  tend- 
ing to  prove  any  conspiracy  at  all.  It  rests  exactly  where  the  written  orders 
place  it ;  an  order  from  a  superior  officer  to  an  inferior  officer  and  an  assent  by 
him  to  execute  that  order. 

It  l\as  been  said  by  the  learned  manager  in  the  course  of  his  argument  that 
we  ought  to  have  objected,  if  we  took  this  view  of  the  case,  to  the  declarations 
made  by  General  Thomas  when  he  went  to  the  War  Department  on  Saturday, 
the  22d  of  February.  We  could  not  make  any  objection  to  what  he  then  said. 
It  was  competent  evidence.  He  was  there  in  pursuance  of  an  order  given  by 
the  President.  He  was  doing  what  the  President  authorized  him  to  do,  namely, 
delivering  one  order  to  Mr.  Stanton,  he  being  for  that  purpose  merely  the  mes- 
senger of  the  President ;  and,  having  executed  that,  to  take  possession  under 
the  other  order.  Of  course  he  authorized  him  to  demand  possession,  and  he 
did  demand  it ;  but  that  demand  was  as  much  an  act  and  as  capable  of  proof 
and  proper  to  be  proved  as  any  other  act.  Therefore  we  could  have  taken  no 
such  exception  ;  it  could  not  have  come  at  all  within  the  range  of  any  of  the 
objections  which  we  now  take. 

The  learned  manager  relies,  also,  on  certain  authorities  which  he  has  produced 
from  the  books.  The  first  is  a  case  stated  in  Roscoe's  Criminal  Evidence ; 
page  300,' I  think,  he  read  from,  showing  that  under  some  circumstances  the 
acts  of  coconspirators,  even  before  the  person  on  trial  had  joined  the  conspiracy, 
may  be  proved.  I  see  no  difficulty  in  that.  The  first  thing  is  to  prove  a  con- 
spiracy, which  is  a  separate  and  independent  fact,  or  may  be  wholly  separate 
and  independent  from  the  evidence  by  which  you  prove  the  other  step,  namely, 
that  a  particular  person  joined  in  it.  In  that  case  the  government  undertook  to 
show,  in  the  first  place,  that  there  was  a  conspiracy.  They  proved  it  by  the 
assembling  together  of  a  body  of  men  for  the  purpose  of  military  training,  &;c. 
Having  proved  that  there  was  a  conspiracy,  they  then  took  the  necessary  step 
to  show  that  the  accused  on  a  subsequent  day  joined  himself  in  that  conspiracy. 
That  was  all  regular  and  proper. 

If  they  will  take  the  first  step  here  and  in  support  of  their  articles  undertake 
to  show  by  evidence  a  conspiracy  between  the  President  and  General  Thomas, 
when  they  have  done  that  they  may  go  on  and  give  evidence  of  the  declara- 
tions of  one  or  both  of  them  to  charge  the  other ;  but,  until  they  do,  I  submit 
that  they  cannot  give  such  evidence. 

The  case  from  2  Carrington  and  Payne  was  a  case  of  a  joint  act  of  three  per- 
sons falsely  imprisoning  a  Tourth.  There  was  the  conspiracy ;  there  was  the 
false  imprisonment,  the  illegal  act,  done  in  pursuance  of  the  conspiracy ;  and  the 
court  decided  that  a  declaration  made  subsequent  to  the  impriftQnni«OL\  «&  Xa^^^da^ 
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the  intentions  of  the  parties  were  and  how  they  intended  to  cany  it  ont  woold 
be  admissible  against  the  others,  all  of  which  falls  easily  within  the  same  rule. 
The  case  from  12  Wheaton  was  one  where  the  owner  of  a  ship  having  anthor- 
ised  the  master  to  fit  out  a  vessel,  the  declarations  of  the  master  were  given  in 
evidence  to  show  the  object  and  intentions  of  the  voyage.  Unquestionably,  if 
he  had  made  him  his  agent  to  carry  on  a  slaving  voyage,  he  made  him  his  agent 
to  do  all  acts  necessary  to  carry  it  out.  What  was  the  act  that  was  given  in 
evidence?     It  was  an  attempt  to  engage  a  person  to  go  on  a  slave-trading  voy- 

Xin  a  subordinate  capacity.  In  the  course  of  that  attempt  he  stated  to  him 
t  the  character  and  purposes  of  the  voyage  were ;  but  it  wns  an  act  which 
he  was  engaged  in,  an  act  within  the  scope  of  his  authority  to  carry  on  the  voy- 
age, and  to  engage  persons  to  assist  him  in  doing  so.  This,  also,  falls  easily 
within  the  scope  of  the  principles  upon  which  we  rely. 

We  submit,  then,  to  the  Senate  that  neither  of  these  questions  should  be 
allowed  to  be  put  to  this  witness.  I  ought  to  say,  and  I  am  reminded  by  one 
of  my  associates  to  say,  that  the  statement  by  the  honorable  manager  that  the 
answer  of  the  President  admits  his  intention  to  remove  Mr.  Stanton  from  office 
illegally  and  at  all  hazards  is  not  true.  The  honorable  manager  is  mistaken  if 
he  has  so  read  the  answer.  The  answer  distinctly  says,  in  the  first  place,  that 
the  President  believed,  after  the  greatest  consideration,  that  Mr.  Stanton's  case 
was  not  within  the  tenure-of-office  act ;  and  the  answer  further  says  that  he 
never  authorized  General  Thomas  to  employ  threats,  force,  or  intimidation,  and 
if  the  honorable  manager  refers  to  the  answer  as  his  evidence  for  one  purpose 
he  must  take  it  as  it  stands. 

Mr.  Manager  Bingham.  Mr.  President  and  senators,  I  had  occasion  to 
remark  yesterday,  upon  the  ruling  of  the  presiding  officer  of  tlie  Senate,  that  the 
managers  on  the  part  of  the  .House  had  no  cause  of  complaint  touching  that 
ruling,  which  had  relation  to  the  introduction  of  this  testimony.  I  said  it,  sena- 
tors, because  I  was  assured  when  I  did  say  it  that  the  ruling  of  the  presiding  officer 
stands  upon  all  the  authorities,  English  and  American,  and  upon  that  point  I 
challenge  to-day  any  authority  to  call  in  question  the  ruling  that  the  testimony 
this  morning  objected  to,  and  ruled  as  admissible  yesterday  by  the  presiding 
officer,  is  not  admissible. 

I  have  listened  with  due  attention  to  the  learned  gentlemen  who  have  argued 
in  support  of  this  objection.  Admitting  their  premises,  it  might  be  but  just  to 
them  to  say  that  their  conclusions  follow  ;  but,  senators,  I  deny  their  premises. 
There  is  nothing  in  the  record  that  justifies  that  they  shall  assume  here,  for  the 
purposes  of  this  question,  that  we  are  restricted,  as  was  intimated  by  the  learned 
counsel  for  the  President,  to  the  article  which  alleges  that  this  conspiracy  was 
to  be  executed  by  force.  There  is  nothing  in  this  case,  as  it  stands  before  the 
Senate,  that  justifies  the  assumption  that  the  Senate  is  to  be  restricted  in  the 
decision  of  this  question  to  the  other  article  which  alleges  that  this  conspiracy 
was  to  be  exercised  by  threats  and  intimidation.  There  is  nothing  in  the  ques- 
tion propounded  by  my  associate  to  the  witness  which  justifies  the  assumption 
made  here  that  the  witness  is  to  testify  that  any  force  was  to  be  employed  at 
all,  although,  if  he  were  so  to  testify,  I  claim  upon  the  authorities,  and  upon  all 
the  authorities,  that  the  tt'stimony  is  admissible. 

The  Senate  will  notice  that  in  article  five  there  is  no  averment  of  force,  there 
is  no  averment  of  threat  or  intimidation.  There  is  simply  an  averment  in  arti- 
cle five  of  an  unlawful  conspiracy  entered  into  between  the  accused  and  Lorenzo  . 
Thomas  to  violate  the  tenure-of-office  act.  My  associate  was  right  upon  all 
authority,  and  it  is  conceded  that  if  two  or  more  agree  together  to  violate  a 
Imw  of  the  laud,  it  is  a  conspiracy.  That  is  the  point  we  make  here.  In  arti- 
cle five  there  is  no  averment  of  foi^ce,  nor  is  any  needed ;  there  is  no  averment 
of  threat  or  intimidation,  nor  is  any  needed ;  but  there  is  simply  an  averment 
of  a  conspiracy  entered  into  between  the  accused  and  Lorenso  Thomas,  and 
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other  persons  unknown  to  tlie  House  of  Rrepresentatives  to  prevent  the  exeeu-* 
tion  of  the  tenure-of-office  act.  That  act  declares  that  a  removal,  appointment, 
or  employment  made  or  had  contrary  to  the  act,  or  an  interference,  if  you 
please,  with  the  provisions  of  the  act  and  contrary  to  its  requirements,  shall  be 
a  misdemeanor  on  the  part  of  any  man.  Of  course,  if  a  combination  be 
entered  into  between  two  or  more  to  prevent  its  execution,  that  combination 
itself  amounts  to  a  conspiracy. 

The  counsel  have  succeeded  most  admirably  in  diverting  the  attention  of 
senatoi-s  from  the  question  which  underlies  the  admissibility  of  this  evidence, 
and  which  controls  it.  I  refer  now  specifically  to  article  five,  upon  which, 
among  other  articles,  we  claim  this  question  arises  which  was  not  referred  to  by 
the  counsel  for  the  accused  : 

That  said  Andrew  Johnson,  President  of  the  United  States,  unmindful  of  the  high  duties 
of  his  office  and  of  his  oath  of  office,  on  the  21st  day  of  February,  in  the  year  of  our  Lord 
1868,  and  on  divers  other  days  and  times  in  said  year,  before  the  2i5th  day  of  March,  in  the 
year  of  our  Lord  1868,  at  Washington,  in  the  District  of  Columbia,  did  unlawfuHy  con- 
spire with  one  Lorenzo  Thomas,  and  with  other  persons  to  the  House  of  RepreseutatiYes 
unknown,  to  prevent  and  hinder  the  execution  of  an  act  entitled  **An  act  regulating  the 
tenure  of  certain  civil  offices,"  passed  March  2,  1867,  and  in  pursuance  of  saidconspirae^t 
did  unlawfully  attempt  to  prevent  Edwin  M.  Stanton,  then  and  there  beine  Sccretanr  of  toe 
Department  of  War,  duly  appointed  and  commissioned  under  the  laws  of  the  United  States, 
from  holding  said  office,  whereby  the  said  Andrew  Johnson,  President  of  the  United  States, 
did  then  and  there  commit  and  was  guilty  of  a  high  misdemeanor  in  office. 

Now,  the  tenUrc-of-office  act,  which  is  recited  in  this  article,  provides  expressly 

that  the  person  holding  any  civil  office  at  the  time  of  its  enactment,  who  has 

theretofore  been  appointed  by  the  advice  and  consent  of  the  Senate, 

And  every  person  who  shall  hereafler  bo  appointed  to  any  such  office,  and  shall  become 
duly  qualified  to  act  therein,  is  and  shall  be  entitled  to  hold  such  office  until  a  successor  shall 
have  been  in  like  manner  appointed  and  duly  qualified. 

That  is  to  say,  all  such  officers  shall  hold  their  office  until  a  successor  be 
appointed  by  aud  with  the  advice  and  consent  of  the  Senate.  The  act  then 
provides  that  the  President  of  the  United  States  shall,  during  the  recess  of  the 
Senate,  not  at  other  time  but  dunng  the  recess  of  the  Senate,  in  case  he  is 
satisfied  that  any  officer  is 

Guilty  of  misconduct  in  office  or  crime,  or  for  any  reason  shall  become  incapable  or  legally 
disqualified  to  nerform  its  duties,  in  such  case,  ana  in  no  other,  the  President  may  suspend 
such  officer  and  designate  some  suitable  person  to  perform,  temporarily,  the  duties  of  such 
office  until  the  next  meeting  of  the  Senate,  and  until  the  case  shall  be  acted  upon  by  the 
Senate ;  and  such  person  so  designated  shall  take  the  oaths  and  give  the  bonds  required  by 
law  to  be  taken  and  given  by  the  person  duly  appointed  to  fill  such  office;  aiicT in  such  case 
it  shall  be  the  duty  of  the  President,  witliin  twenty  days  after  the  first  day  of  such  next 
meeting  of  the  Senate,  to  report  to  the  Senate  such  suspension,  with  the  evidence  aud  rea- 
sons  for  his  action  in  the  case,  and  the  name  of  the  person  so  designated  to  perfonn  the 
duties  of  such  office ;  aud  if  the  Senate  shall  concur  iu  such  suspension  and  advise  and  con- 
sent to  the  removal  of  such  officer,  they  shall  so  certify  to  the  President,  who  may  thereupon 
remove  such  officer,  and,  by  and  with  the  advice  and  consent  of  the  Senate,  appoint  another 
person  to  such  office,  liut  if  the  Senate  shall  refuse  to  concur  in  such  suspension,  such 
officer,  so  suspended,  shall  forthwith  resume  the  functions  of  his  office. 

The  sixth  section  of  the  same  act  provides : 

That  every  removal,  appointment,  or  employment  made,  had,  or  exorcised  contrary  to  the 
provisions  of  this  act,  and  the  making,  signing,  sealing,  countersigniug,  or  issuing  of  any 
commission  or  letter  of  authority  for  or  in  respect  to  any  such  appointment  or  employment, 
shall  be  deemed,  aud  are  hereby  declared  to  bo,  high  misdemeanors. 

The  couepiracy  entered  into  here  between  these  two  parties  was  to  prevent 
the  execution  of  this  law,  which  is  so  plain  that  no  man  can  mistake  it;  nor  can 
the  President,  in  the  presence  of  this  tribunal,  or  Lorenzo  Thomas  either,  shel- 
ter himself  by  the  intimation  that  it  was  a  military  order  to  a  subordinate. 
Are  we  to  be  told,  in  the  presence  of  the  Senate,  that  it  is  competent 
for  the  President  of  the  United  States  either  to  shelter  himself  or  any  of  his 
subordinates  by  issuing  to-morrow  a  military  order,,  either  to  Adjutant  General 
Thomas  or  to  any  other  officer  of  the  army  of  the  United  fiteAAA«V^  ^\K<^\%^^d&K^ 
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Congress  of  the  nation  1  It  is  ab  afterthought,  gentlemen  of  the  Senate.  It  is 
no  military  order ;  it  is  a  letter  of  authority  within  the  express  words  of  the 
statute  and  in  violation  of  it.  The  evidence  is  that  Lorenzo  Thomas  accepted 
it  and  acted  upon  it.  The  evidence  of  his  action  opon  it  was  given  yesterday, 
and  received  by  the  Senate  without  objection.  It  is  too  late  to  raise  the  ques- 
tion of  the  competency  of  this  evidence  after  there  is  evidence  here  tending  to 
show  a  conspiracy  to  violate  the  plain  letter  of  this  law. 

It  is  perfectly  justifiable,  I  take  it,  in  this  tribunal  for  me  to  say  further,  and 
say  it  upon  my  own  honor  as  one  of  the  managers  on  the  part  of  the  House, 
that  we  rely  not  simply  upon  the  declaration  of  Lorenzo  Thomas  to  show  this 
purpose  of  the  accused  at  your  bar  to  disregard  this  statute,  to  violate  its  plain 
provisions,  that  the  officer  thus  affirmed  by  the  Senate  upon  suspension  shall 
forthwith  enter  upon  the  duties  of  his  office,  but  we  expect  by  the  written  con- 
fession of  the  accused  himself  to  show  to  this  Senate  this  day,  or  as  soon 
thereafter  as  we  can  bo  heard,  that  it  was  his  declared,  fixed  purpose,  in  any 
event,  to  defy  the  authority  of  the  Senate,  and  prevent  Stanton  from  resuming 
the  functions  of  the  office.  There  was  no  reference  then  made  to  the  interven- 
tion of  courts.  The  accused  grasped  the  power  in  his  own  hands  of  repealing 
the  law  of  the  nation,  of  challenging  the  power  of  the  nation  to  bring  him  to 
its  bar  to  answer ;  and  now,  when  we  attempt  to  progress  with  the  trial  accord- 
ing to  the  known  and  established  rules  of  evidence  in  all  courts  of  justice,  we 
are  met  with  the  plausible  and  ingenious — more  plaupibleand  more  ingenious  than 
Bound — ^remark  of  the  learned  counsel  for  the  accused  who  has  just  taken  his  seat, 
that  the  declaration  of  one  co-conspirator  cannot  be  given  in  evidence  against 
another  as  to  his  mode  of  executing  it.  1  state  it,  perhaps,  a  little  more  strongly 
than  the  counsel  stated  it,  but  that  was  exactly  the  significance  of  his  remark. 
I  should  like  to  know  whence  he  derives  any  such  authority. 

A  declaration  of  a  co-conspirator  made  in  the  prosecution  of  the  conspiracy,  I  ven- 
ture to  say  here  upon  all  authority,  is  admissible,  even  as  to  the  mode  in  which 
he  would  execute  and  carry  out  the  common  design — admissible  not  simply 
against  himselffbutadmissible  against  his  co-conspirator,  admissible  against  them, 
not  to  establish  the  original  conspiracy,  but  to  prove  the  intent  and  purpose  of 
the  party  to  execute  the  conspiracy.  The  conspiracy  is  complete  upon  all 
authority  whenever  the  agreement  is  entered  into  to  violate  the  law,  no  matter 
whether  an  overt  act  is  ever  committed  afterward  in  pursuance  of  it  or  not ; 
but  the  overt  acts  that  are  committed  afterward  by  any  one  of  the  conspirators 
in  pursuance  of  the  conspiracy  are  evidence  against  him,  and  against  his  co-con- 
spirators. That  is  precisely  the  ground  upon  which  the  ruling  was  made  yester- 
day by  the  presiding  officer  of  the  court.  That  is  the  ground  upon  which  we 
stand  to-day. 

I  quite  agree  with  the  learned  counsel  for  the  accused  that  the  declaration  of  a 
purpose  to  do  some  act  independent  of  the  original  design  of  the  conspiracy,  to 
commit  some  substantive,  independent  crime,  is  evidence  against  nobody  but 
the  party  who  makes  it;  but  how  can  the  Senate  judge  that  such  was  the 
declaration  of  Thomas,  when  not  one  word  was  dropped  from  the  lips  of  the 
witness  as  to  how  he  intended  to  carry  into  effect  this  conspiracy,  which  was 
to  prevent  the  execution  of  this  law,  and  which,  in  the  language  of  the  accused, 
as  we  hope  to  show  it  here  to  the  Senate,  was  determined  upon  by  himself,  in 
which  Lorenzo  Thomas  was  in  perfect  accord  with  him,  having  voluntarily 
entered  upon  this  duty?  He  did  not  acts  that  day,  senators,  as  Adjutant 
Greneral  of  the  United  States.  He  acted  as  Secretary  of  War  ad  interim  ;  so 
denominated  himself  in  presence  of  the  Secretary ;  claimed  that  he  was  Secre- 
taiy  of  War  by  virtue  of  a  letter  of  authority  which  he  carried  upon  his  person. 

Now  we  are  to  be  told  that  because  he  is  not  on  trial  before  this  tribunal  his 
declarations  cannot  be  admitted  in  evidence,  while  the  counsel  themselves  read 
the  text  going  to  show  that  if  they  were  joined  in  the  record,  as  he  may  be  here- 
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after,  in  tbe  event  of  a  certain  decision  bj  this  tribunal,  bis  declarationB  would 
be  clearly  admissible. 

The  Senate  have  it  in  their  power,  (and  there  is  authority  for  saving  that,) 
sitting  as  a  high  court  of  impeachment,  to  apply  the  reason  of  the  rule, 
although  by  the  order  of  the  proceeding -at  the  common  law  a  different  condition 
of  things  might  obtain  in  which  alone  it  would  apply.  We  cannot  impeach 
Lorenzo  Thomas  at  all,  for  the  reason  that  he  is  not  a  civil  officer  of  the  govern- 
ment. So  we  understand  it.  The  power  of  the  House  of  Representatives  does 
not  extend  beyond  the  President,  Vice-President,  and  other  civil  officers.  To 
be  sure,  he  claims  to  be  a  civil  officer ;  and  he  is  one,  if  the  President  of  the 
United  States  has  power,  by  this  combination  with  him,  to  repeal  your  statute 
and  to  repeal  the  Constitution  of  the  country^ 

I  have  thus  spoken  on  this  question,  senators,  for  the  purpose  of  exposing  the 
significance  and  importance  which  I  know  the  counsel  for  the  accused  attach  to 
it.  It  is  not  simply  that  they  desire  (I  say  it  with  all  respect)  that  this  testi- 
mony shall  be  ruled  out ;  but  they  desire  in  some  sort,  in  some  questionable 
shape,  a  judgment  now,  on  the  part  of  the  Senate,  upon  the  main  question, 
whether  Andrew  Johnson  is  guilty  of  a  crime,  even  though  it  be  proved  here- 
after as  charged.  As  I  have  intimated,  it  was  his  purpose  to  defy  the  final 
judgment  of  tbe  Senate  itself  and  the  authority  of  the  law  which  aeclares.  if 
he  does  so  defy  it,  his  act  shall  be  a  high  misdemeanor.  That  is  what  is  to  be 
signified  by  this  decision  of  the  Senate.  It  is  not  simply  the  incompetency  of 
this  evidence  that  is  looked  for,  but  the  insufficiency  of  the  charge  in  the  fifth 
article  against  tbe  accused  which  is  hoped  for  by  your  decision. 

I  understand  it  was  intimated  by  one  of  the  counsel  that,  if  this  was  a  con- 
spiracy, the  acceptance  by  General  Grant  of  th^  appointment  of  Secretary  of 
War  ad  interim  was  also  a  conspiracy.  The  Senate  will  see  very  clearly  from 
my  reading  of  tbe  statute,  or  from  my  reminding  them,  rather,  of  that  which 
they  do  know,  that  it  does  not  follow,  and  cannot  be  at  all.  It  involves  a  very 
different  question,  for  the  reason  that  the  statute  expressly  authorizes  the 
President,  for  reasons  of  course  satisfactory  to  himself,  during  the  recess  of  the 
Senate,  to  suspend  tbe  Secretary  of  War,  and  to  appoint  a  Secretary  ad  interim^ 
upon  the  condition,  nevertheless,  that  he  shall,  within  twenty  days  after  the 
next  session  of  tbe  Senate,  report  his  action  together  with  the  evidence,  and 
have  the  decision  of  the  Senate  upon  it.  He  did  so  act.  There  was  no 
conspiracy  in  it,  and  there  is  none  alleged  here.  He  did  so  act.  He  did 
recognize  the  obligation  of  the  law.  *He  did  avail  himself  of  the  authority 
with  which  it  invested  him.  He  did  suspend  the  Secretary  of  War,  and  appoint 
a  Secretary  ad  interim.  He  did  within  twenty  days  thereafter  report  the 
fact  to  the  Senate,  together  with  his  reasons.  The  Senate,  in  pursuance  of  the 
act,  did  pronounce  judgment  upon  the  sufficiency  of  the  causes  of  suspension, 
and  reversed,  in  accordance  with  the  act,  the  actioii  of  the  President.  The 
Senate  notified  him  of  it.  In  the  mean  time  he  enters  into  his  cotnbina- 
tions,  his  conspiracies,  to  defeat  the  action  of  the  Senate,  and  to  overturn  the 
majesty  of  the  law ;  and  now,  when  we  bring  him  into  court  and  produce  his 
written  letter  of  authority  issued  to  his  co-conspirator,  in  direct  violation  of  the 
law,  while  the  Senate  was  in  session,  and  after  its  action  upon  this  very  ques- 
tion, and  prove  Thomas's  act,  in  pursuance  of  the  conspiracy,  at  the  War 
Department  asserting  the  authority  to  control  that  department,  declaring  that 
he  would  take  possession  of  its  mails,  declaring  that  ho  would  not  obey  the 
orders  of  the  Secretary  of  War,  Edwin  M.  Stanton,  who  is  declared  such  by  the 
solemn  action  of  the  Senate,  and  by  the  express  Ibtter  of  the  law ;  and  while  wd 
attempt  to  pursue  it  further,  by  showing  his  declarations,  coupled  with  an 
attempt,  as  I  assert  now  in  the  presence  of  the  Senate,  to  get  additional  aid  in 
the  execution  of  this  conspiracy,  we  are  told  that  it  is  not  competent. 

I  desire  to  see  the  authori^  anywhere  recognised  as  raa^2«fi^\^  Vsl  %.^n<Q3N»^ 
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justice  that,  when  there  is  evidence  tending  to  show  a  conspiracy  for  the  accom- 
fliAntent  of  a  eiven  purpose  between  two  or  more  persons,  it  is  not  competent 
upon  the  trial  of  anj  one  of  the  conspirators  to  prove  the  declarations  and  acts 
01  any  of  his  co-conspirators,  whether  living  or  dead,  whether  on  trial  or  not,  in 
the  prosecution  of  the  common  design,  no  matter  what  means  he  intended  to 
eniploy. 

Now,  I  beg  leave  to  saj  that  I  believe  it  will  turn  out — as  I  said  before,  the 
Senate  will  be  the  judge  of  that  when  thej  hear  the  evidence — and  they  cannot 
judge  of  it  before — that  there  will  be  in  this  conversation  between  Burleigh 
and  Thomas  enough  to  indicate  to  the  satis^tion  of  senators  that  he  did  not 
simplj  desire  to  acquaint  him  of  how  this  agreement  and  conspiracy  between 
himself  and  Johnson  was  to  be  executed  in  the  morning,  but  relying  upon  his 
personal  friendship  he  desired  his  presence  there  on  that  occasion.  If  that  be 
80,  he  was  seeking  for  aid  by  which  to  carry  into  effect  the  original  conspiracy 
and  execute  it,  and  what  was  tliat  ?  To  defeat  the  action  of  the  Senate,  to 
defeat  the  requirement  of  the  law  that  the  Secretary  of  War  should  forthwith 
resume  the  duties  of  the  office,  and  to  control  it  himself. 

I  think  that  I  have  said  all  that  is  needful  for  me  to  say.  I  leave  the  ques- 
tion for  the  decision  of  tlie  Senate,  perfectly  assured  that  they  will  hear  first  and 
decide  afterward.  It  is  certainly  very  competent  for  the  Senate,  as  it  is  compe- 
tent for  any  court  of  juRticc  in  the  trial  of  cases  where  questions  of  doubt  arise, 
to  hear  the  evidence,  and,  where  they  themselves  are  the  judges  both  of  the  law 
and  the  fact,  to  dismiss  so  much  of  it  as  they  may  find  iocompeteut,  if  there  be 
any  of  it  incompetent.  I  insist  upon  it  that  there  is  no  word  of  this  evidence 
which  upon  anv  just  rule  of  evidence  can  for  a  moment  be  questioned  or  chal- 
lenged by  anybody. 

Mr.  Johnson.  Mr.  Chief  Justice,  I  desire  the  honorable  managers  to  answer 
two  questions  which  I  send  to  the  Chair. 

The  Ohikf  Justicb.  The  Secretary  wQl  read  the  questions  propounded  by 
the  senator  from  Maryland. 

The  Secretary  read  as  follows : 

The  honorable  maiiap^ers  arc  requested  to  say  whether  evidence  hereafter  will  be  produced 
to  show — 

Fir8t.  That  the  President,  before  the  time  when  the  declarations  of  Thomas  which  they 
propose  to  prove  were  made,  authorized  him  to  obtain  possession  of  the  office  bj  force  or 
threats,  or  intimidation,  if  necessary  ;  or, 

Secondly.  If  not,  that  the  President  had  knowledge  that  such  declarations  had  been  made 
and  approved  of  them. 

Mr.  ^lanagor  Bingham.  I  am  instructed  by  my  associates  to  say — and  I  am 
in  accord  in  judgment  with  them,  Mr.  President — that  we  do  not  deem  it  our 
duty  to  make  answer  to  so  general  a  question  as  that ;  and  it  will  certainly 
occur  to  the  Senate  why  we  should  not  make  answer  to  it. 

Mr.  EvARTS.  Mr.  Chief  Justice,  as  we  claim  on  the  part  of  the  counsel- 

Mr.  Manager  Bingham.  I  rise  to  a  question  here.  I  understand  that  we 
speak  here  under  a  rule  of  the  Senate,  as  yet  at  least,  that  requires  us  to  be 
restricted  to  an  hour  on  each  side. 

Mr.  Standbrv.  And  one  counsel,  if  you  go  according  to  the  rule. 

Mr.  Manager  Bingham.  No.  I  do  not  understand  that.  I  understand,  on 
the  contrary,  that  the  practice  heretofore  thus  far  in  the  progress  of  this  trial 
has  been  to  allow  the  counsel  to  divide  their  time  as  they  pleased ,  within  but 
one  hour  on  each  side.  The  point  to  which  I  rise,  now,  however,  is  this  :  that 
we  understand  that  in  a  proceeding  of  this  sort  the  managers  have  always 
claimed  and  asserted,  where  the  point  was  raised  at  all,  the  right  to  conclude 
upon  all  questions  that  were  raisea  in  the  progress  of  the  trial.  The  hour  has 
been  well  nigh  expended  in  this  instance  on  each  side,  as  I  am  told,  though  I 
have  not  taken  any  special  note  of  the  time.  But  we  raise  the  question  ;  and 
I  state  that  the  fact  that  onr  time  has  been  ezhanatedy  as  I  am  auviaed,  is  the 
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only  reason  why  I  raise  it  now ;  and  thus  we  are  cut  off  from  any  farther  reply, ' 
Oar  only  object  in  raising  the  question  is  that  we  shall  not  be  deemed  to  have 
waived  it,  because  we  are  advised  that  it  was  settled  years  ago  in  Melville's 
case  by  the  lord  chancellor  presiding  and  by  the  peers  .that  the  managers  might 
waive  their  privilege  by  their  silence. 

Mr.  Manager  Butler.  We  have  the  affirmative. 

Mr.  Stanbbrv.  On  this  question  ?     Oh,  no. 

Mr.  Manager  Bingham.  We  have  made  the  proposition  to  introduce  the  proof» 
but  the  objection  to  its  admissibility  comes  from  the  other  side. 

The  Chief  Justice.  Do  the  managers  object  to  the  counsel  for  the  President 
proceeding  ? 

Mr.  Manager  Bingham.  We  only  raise  the  question  to  save  our  right  of 
being  heard  in  reply  ;  and,  as  I  stated  before,  the  only  reason  we  object  now  is 
that  we  understand,  without  notice  given  to  us,  that  our  hour  has  been  exhausted. 
Therefore  we  object. 

Mr.  EvARTs.  Mr.  Chief  Justice  and  Senators—^ 

The  Chief  Justice.  Before  the  counsel  proceeds  the  Chair  desires  to  state 
to  the  Senate  and  obtain  their  judgment  upon  the  construction  of  this  rule.  In 
the  pi'esent  case,  with  the  consent  of  the  Senate,  the  Cliief  Justice  will  not  apply 
the  rule,  but  pursue  the  course  which  has  been  heretofore  pursued,  of  allowing 
each  counsel  au  hour  and  not  limiting  the  number  of  persons  speaking,  but  for 
future  guidance  the  Chief  JuBtice  would  like  to  take  the  sense  of  the  Senate,  and 
will  as  soon  as  this  discussion  is  closed ;  or  he  will  take  it  now  if  any  senator 
desires  it. 

Mr.  Manager  Butler.  Will  the  presiding  officer  allow  me  a  single  observa- 
tion here  ? 

The  Chief  Justice.  Certainly. 

Mr.  Manager  Butlrr.  It  is  this  :  that  I  limited  myself  expressly,  and  divided 
my  time  with  my  brother  manager  in  the  argument,  and  left  out  many  things 
that  I  should  have  endeavored  to  address  to  the  Senate,  npon  the  understanding 
of  the  rule  that  we  could  only  have  an  hour  on  a  side.  The  rule  said  so,  and  I 
supposed  it  meant  what  it  said.  Now,  if  the  presiding  officer  and  the  Senate 
shall  allow  the  gentlemen  on  the  other  side  to  have  an  hour  each,  there  will  have 
been  an  administration  of  the  rule  which  is  exceedingly  onerous  upon  us,  and 
which  we  ought  to  have  been  notified  of  before ;  and  we  should  like  to  know 
whether  we  can  ever  have  a  conclusion  on  one  of  these  questions,  which  is  our 
right  and  the  right  of  the  people  of  the  United  States. 

Mr.  CoNNB.ss.  Mr.  President,  I  ask  for  the  application  of  the  rule. 

The  Chief  Justice.  Senators,  the  Chair  will  state  the  question  to  the  Senate. 
The  twentieth  rule  provides  that — 

AU  preliminary  or  intorlocatorj  questions  and  all  motions  shall  be  argued  for  not  exceed- 
ing one  hour  on  each  side,  unless  ttie  Senate  shall,  by  order,  extend  the  time. 

The  twenty-first  rule  provides  : 

The  case  on  each  side  shall  be  opened  by  one  person.  The  final  argument  on  the  merit 
may  bo  made  by  two  persons  on  each  side,  (anless  otherwise  ordered  by  the  Senate,  upon 
application  for  that  purpose,)  and  the  argument  shall  be  opened  and  closed  on  the  part  of 
the  House  of  Representatives. 

On  looking  at  these  two  rules  together,  the  Chief  Justice  was  under  the 
impression  that  it  was  intended  by  the  twentieth  rule  to  limit  the  time,  and  not 
limit  the  persons  ;  whereas,  by  the  twenty-first  rule,  it  was  intended  to  limit  the 
number  of  persons  and  leave  the  time  unlimited ;  and  he  has  acted  upon  that 
construction.  He  will  now,  with  the  leave  of  the  Senate,  submit  to  them  the 
question  :  Does  the  twentieth  rule  limit  the  time  without  respect  to  the  number 
of  persons  ?     Upon  that  question  the  Chair  will  take  the  sense  of  the  Senate . 

Mr.  Drake.  The  yeas  and  nays  are  requured,  I  suggest,  Mr.  President. 

The  Chief  Justice.  They  have  not  been  required  aa  yeU 
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Mr.  Drakb.  I  snggcst  now  this  point  of  order  :  that  all  orders  and  decisions 
must,  since  the  change  made  in  the  seventh  rale  yesterday,  betaken  by  yeas  and 
nays ;  that  there  is  no  provision  now  existing  in  the  rules  for  patting  a  question 
to  the  Senate  without  a  division  ;  that  that  is  struck  out ;  and  that  the  twenty- 
third  rule  requires  that  *'all  the  orders  and  decisions  shall  be  made  and  had  by 
yeas  and  nays." 

The  Chief  Justice.  The  Chair  sees  nothing  in  the  seventh  rule  which 
requires  this  question  to  be  taken  by  yeas  and  nays,  unless  they  are  demanded 
in  the  usual  mode  by  one-fifth  of  the  senators  present.  Senators,  you  who  are 
of  opinion  that  the  limitation  in  the  twentieth  rule  applies  to  the  whole  number 
of  persons  to  argue  will  please  say  ay,  and  the  contrary  opinion  no. 

The  question  being  put,  it  was  decided  in  the  affirmative,  nem.  con. 

The  Chief  Justice.  The  Senate  decides  that  the  limitation  of  one  hour  has 
reference  to  the  whole  number  of  persons  to  speak  on  each  side,  and  not  to 
each  person  severally ;  and  will  apply  the  rule  as  thus  construed. 

Mr.  Conk  LING.  Mr.  President,  I  move  that  the  counsel  for  the  President, 
Laving  been  under  misapprehension  as  to  the  application  of  this  rule,  owing  to 
the  suggestion  of  the  Chair,  have  permission  in  tiiis  instance  to  submit  any  addi- 
tional remarks  which  they  may  wish  to  submit. 

Mr.  Trumbull.  Mr.  President,  before  that  motion  is  put  I  desire  to  inquire 
whether  the  counsel  for  the  President  have  exhausted  their  hour. 

The  Chief  Justice.  They  have. 

Mr.  Thayer.  Mr.  President,  I  hope  the  senator  from  New  York 

The  Chief  Justice.  Debate  is  not  in  order. 

Mr.  Thayer.  I  desire  to  submit  an  amendment  to  the  motion  of  the  senator 
from  New  York. 

The  Chief  Justice.  The  senator  will  send  his  amendment  to  the  Chair  in 
writing. 

Mr.  EvARTS.  Mr.  Chief  Justice,  perhaps  I  may  be  allowed  to  say  that  we 
do  not  understand  that  as  yet  on  our  side  we  have  transcended  the  twentieth 
rule.     We  have  not  occupied  an  hour  in  debate  on  our  side  of  the  queetion. 

The  Chief  Justice.  The  Chief  Justice  thinks  that  the  counsel  for  the 
defendant  have  occupied  one  hour. 

Mr.  EvARTS.  Subject,  of  course,  to  the  computation  of  the  Chair.  If  the 
hour  has  expired  I  was  not  aware  of  it.  J  do  not  desire,  nor  do  my  associates 
desire,  that  we  should  transcend  the  rule.  We  supposed  we  had  some  momentit 
of  the 'hour  unoccupied.  I  rose  with  the  intention,  however,  of  claiming,  on  the 
.  part  of  the  counsel  for  the  President,  the  right  of  closing  as  well  as  opening, 
according  to  the  ordinary  rules  of  interlocutory  discussion. 

The  Chief  Justice.  That  question  is  not  at  present  before  the  Senate. 

^ir.  CoNKLiNO.  After  the  suggestion  of  the  counsel  I  withdraw  my  motion. 

The  Chief  Justice.  The  Secretary  will  read  the  question  proposed  by  Mr. 
Manager  Butler. 

The  Secretary  read  as  follows : 

You  said  yesterday,  in  answer  to  my  question,  that  70Q  had  a  conversation  with  Oeneral 
LorcDzo  Thomas  on  the  cveniog  of  the  2l8t  of  February  labt.  State  if  he  said  anythinfi^  as 
to  the  means  by  which  he  intended  to  obtaiu,  or  was  directed  bv  the  President  to  obtain, 
possession  of  the  War  Department.     If  so,  state  all  he  said  as  nearly  as  yon  can. 

Mr.  Johnson.  I  ask  now  that  the  question  I  sent  to  the  Chair  be  read. 

The  Chief  Justice.  The  question  before  the  Senate  now  is.  Shall  the  ques- 
tion propounded  by  Mr.  Manager  Butler  be  put  to  the  witness  ? 

Mr.  Drake.  On  that  question  the  yeas  and  nays  must  be  taken  under  the 
roles,  I  submit. 

Mr.  Edmunds  and  others.  No,  no. 

Mr.  Drake.  It  is  so,  sir. 

Mr.  Edmunds.  It  is  not  bo. 
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The  Chibf  Justice.  Upon  the  qnestion  of  order  raised  by  the  senator 
from  Missouri,  the  ChsLir  is  of  opinion  that  he  may  submit  this  question  to  the 
Senate  without  having  the  yeas  and  nays  taken,  unless  the  yeas  and  nays  are 
demanded  by  one-fifth  of  the  members  present. 

Mr.  Trumbull.  I  should  like  to  hear  the  seventh  rule  read  as  amended. 

The  Chief  Justice.  The  Secretary  will  read  the  rule. 

The  Secretary  read  as  follows  : 

YII.  The  presiding  officer  of  the  Senate  shall  direct  all  necessary  preparations  in  the  Senate 
chamber,  and  the  presiding  officer  on  the  trial  shall  direct  all  the  forms  of  proceeding  while 
the  Senate  are  sitting  for  the  purpose  of  trjiuff  an  impeachment,  and  all  forms  during  the 
trial  not  otherwise  specially  provided  for.  And  the  presiding  officer  on  the  trial  may  rule 
all  questions  of  evidence  ana  incidental  (luestions,  which  ruling  shall  stand  as  the  judgment 
of  the  Senate,  unless  some  member  of  the  Senate  shall  ask  that  a  formal  vot«  be  taken 
thereon,  in  which  case  it  shall  be  submitted  to  the  Senate  for  decision ;  or  he  may,  at  his 
option,  in  the  first  instance,  submit  any  such  question  to  a  vote  of  the  members  of  the  Senate. 

Mr.  JoHNSOiv.  The  questions  that  I  submitted 

The  Chief  Justice.  Debate  is  not  in  order. 

Mr.  Johnson.  I  am  not  about  to  debate.  The  questions  that  I  submitted 
were  not,  as  I  think,  heard  by  all  the  members  of  the  Senate.  I  mean  the  ques- 
tions which  the  honorable  managers  thought  it  their  duty  to  decline  to  answer. 
1  ask  that  they  be  again  read  before  the  vote  is  taken. 

The  Chief  Justice.  The  questions  submitted  by  the  senator  from  Maryland 
will  be  again  read. 

Mr.  Manager  Boutwell.  May  the  managers  be  allowed  to  suggest  that  the 
managers  heard  the  questions  and  respectfully  declined  to  answer  them  ?  It 
seems  to  the  managers,  also,  somewhat  in  the  nature  of  an  argument  upon  the 
questions  involved.  ' 

Mr.  Johnson.  Read  the  question. 

The  Chief  Justice.  The  Secretary  will  read  the  question. 

The  Secretary  read  as  follows  : 

The  honorable  managers  are  requested  to  say  whether  evidence  hereafter  will  be  produced 
to  show —  • 

1.  That  the  President  before  the  time  when  declarations  of  Thomas  which  they  propoao  to 
prove  were  made,  authorized  him  to  obtain  possession  of  the  office  by  I'orce,  or  threats,  or 
intimidation,  if  necessary ;  or, 

2.  If  not,  that  the  President  had  knowledge  that  such  declarations  had  been  made  an^ 
approved  of  them. 

Several  Senators.  Question!     Question! 

The  Chief  Justice.  Senators 

Mr.  Drake.  I  call  for  the  yeas  and  nays,  if  the  President  will  not  order 
them. 

The  yeas  and  nays  were  ordered ;  and  being  taken,  resulted — yeas  39,  nays 
11;  as  follows: 

Yeas — Messrs.  Anthony,  Cameron,  Cattell,  Chandler,  Cole,  Conkling,  Conness,  Corbett, 
Cragin,  Drake,  Edmunds,  Ferry,  Fessenden,  Fowler,  Frelinghuysen,  Grimes,  Hen«ierson, 
Howard,  Howe,  Morgan,  Morrill  of  Maine,  Morrill  of  Vermont,  Morton,  Nye,  Patterson  of 
New  Hampshire,  Pumeroy,  Ramsev,  Ross,  Sherman,  Sprague,  Stewart,  Sumner,  Thayer, 
Tipton.  Trumbull,  Van  Winkle,  Willey.  Williams,  and  Wilson— 39. 

Nays— Messrs.  Bayard,  Buckalow,  Davis,  Dixon, Doolittle,  Hendricks, Johnson,  McCreery, 
Norton,  Patterson  of  Tennessee,  and  Vickers— 11. 

Not  Votin(;— Messrs.  Harlan,  Saulsbury,  Wade,  and  Yates— 4. 

The  Chief  Justice.  On  this  question  the  yeas  are  39,  and  the  nays  11.  So 
the  Senate  decides  that  the  question  proposed  by  Mr.  Manager  Butler  shall 
be  put  to  the  witness. 

Hon.  Walter  A.  Burleigh,  resumed  the  stand,  and  his  examination  wa9  con- 
tinued. 

By  Mr.  Manager  Butler  : 
Q.  You  said  yesterday,  in  answer  to  my  question,  that  you  had  a  coavet%^\»\ft\i 
14  I  P 
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with  General  Lorenzo  Thomas  on  the  evening  of  the  2l8t  of  February  last; 
State  if  he  said  anything  as  to  the  means  by  which  he  intended  to  obtain  or 
was  directed  by  the  President  to  obtain  possession  of  the  War  Department. 
If  so,  state  all  he  said,  as  nearly  as  you  can. 

A.  On  the  evening  of  the  21st  of  February  last,  I  learned  that  Greneral 
Thomas  had  been  appointed  Secretary  of  War  ad  interim,  I  think  while  at  the 
Metropolitan  Hotel.  I  invited  Mr.  Leonard  Smith,  of  Leavenworth,  Kansas,  to 
^0  with  me  up  to  his  house  and  see  him.  We  took  a  carriage  and  went  up.  I 
found  the  general  there  getting  ready  to  go  out  with  his  daughters  to  spend  the 
evening  at  some  place  of  amusement.  I  told  him  I  would  not  detain  him  if 
he  was  going  out ;  but  he  insisted  on  my  sitting  down,  and  I  sat  down  for  a 
few  moments.  I  told  him  that  I  had  learned  he  bad  been  appointed  Secretary 
of  War.  He  said  he  had ;  that  he  had  been  appointed  that  day,  I  think  ;  that 
after  receiving  his  appointment  from  the  President  he  went  to  the  War  Office  to 
bIlow  his  authonty  or  his  appointment  to  Secretary  Stanton,  and  also  his  order 
to  take  possession  of  the  office  ;  that  the  Secretary  remarked  to-  him  that  he 
supposed  he  would  give  him  time  to  remove  his  personal  effects  or  his  private 
papers,  something  to  that  effi^ct ;  and  his  reply  was  "  Certainly."  He  said  that 
m  a  short  time  the  Secretary  asked  him  if  he  would  give  him  a  copy  of  his  order, 
and  he  replied  *'  Certainly,''  and  gave  it  to  him.  He  said  that  it  was  no  more 
than  right  to  give  him  time  to  take  out  his  personal  effects.  I  asked  him  when 
he  was  going  to  assume  the  duties  of  the  office.  He  remarked  that  he  should 
take  posBession  the  next  morning  at  ten  o'clock,  which  would  be  the  22d ;  and 
I  think  in  that  connection  he  stated  that  he  had  issued  some  order  in  regard  to 
the  observance  of  the  day  ;  but  of  that  I  am  not  quite  sure.  I  remarked  to 
him  that  I  should  be  up  at  that  end  of  the  avenue  the  next  day,  and  he  asked 
me  to  come  in  and  see  him.  I  asked  him  where  I  would  find  him,  and  he  said 
in  the  Secretary's  room,  up  stairs.  I  told  him  I  would  be  there.  Said  he,  "  Be 
there  punctual  at  ten  o'clock."  Said  I,  "  You  are  going  to  take  possession  to- 
morrow f"  "Yes."  Said  I,  "  Suppose  Stanton  objects  to  it — resists."  "  Well," 
said  he,  *•  I  expect  to  meet  force  by  force  "  or  "  use  force." 

Mr.  CoNKLiNo.  Repeat  that. 

The  W(Ti\ESS.  I  asked  him  what  he  would  do  if  Stanton  objected  or  resisted. 
He  said  he  would  use  force  or  resort  to  force.  Said  I,  "  Suppose  he  bars  the 
doors] "  His  reply  was,  "I  will  break  them  down."  I  think  that  was  about 
all  the  conversation  that  we  had  there  at  that  time  in  that  connection. 

By  Mr.  Manager  Butler  : 

Q.  Did  he  say  anything  to  you  about  being  there  at  the  time? 

A.  He  told  me  to  be  there  at  10  o'clock,  if  I  came. 

Q.  Was  there  anything  said  further  in  the  conversation  that  you  remember, 
by  you  to  him,  as  to  what  purpose  you  would  be  there  for  ? 

A.  Well,  to  witness  the  performance;  to  see  him  tiike  possession  of  the  office; 
nothing  more  than  that. 

Q.  Were  you  up  there  at  the  office  at  any  time  before  he  assumed  the  duties 
of  Secretary  ad  interim  after  he  assumed  the  duties  of  Adjutant  General? 

The  WiTXESS.  At  the  Secretary's  office  ? 

Mr.  Manager  Butler.  At  the  Adjutant  General's  office. 

A.  Yes,  sir ;  I  have  frequently  been  there. 

Mr.  Curtis,  (to  Mr.  Manager  Butler.)  Will  you  repeat  the  question? 

Mr.  Manager  Butler.  The  question  is  whether  you  were  at  the  Adjutant 
General's  office  after  General  Thomas  assumed  the  duties  of  Adjutant  Genera), 
and  before  he  attempted  to  assume  the  duties  of  Secretary  ad  interim.  You  say 
you  were  ? 

A.  Yes,  sir;  I  was  there  several  times;  I  do  not  recollect  how  many;  but 
two  or  three  times^ 
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Q.  Did  you  hear  him  saying  anything  to  the  officers  and  clerks  of  the  depart- 
ment there  as  to  what  his  intention  was  when  he  came  in  command  1 

Mr.  EvARTS.  That  we  object  to.  What  date  do  you  fix  that  inquiry  as 
applying  to,  Mr.  Butler  ? 

Mr.  Manager  Butler.  I  believe  he  was  restored  by  the  President  to  the 
Adjutant  Qenerars  office  about  a  week,  if  I  remember  aright — ^you  will  correct 
me  if  I  am  wrong — before  he  was  made  Secretary  ad  interim;  and  it  was  within 
that  week  that  he  made  these  declarations  which  I  now  offer. 

Mr.  EvARTS.  Your  inquiry,  then,  is  for  declarations  made  antecedent  to  the 
action  of  the  President  of  which  you  have  given  evidence  ? 

Mr.  Manager  Butler.  My  inquiry  is  not  for  declarations.  My  inquiry  is  for 
attempts  on  his  part  to  seduce  the  officers  of  the  War  Department  to  his  allegi- 
ance  by  telling  them  what  he  would  do  for  them  when  he  came  in  over  them ; 
precisely  as  Absalom  sat  at  the  gate  of  Israel  and  attempted  to  seduce  the  people 
from  their  allegiance  to  David,  the  king,  by  telling  them  what  he  would  doibr 
them  when  he  got  to  be  king.     [Laughter.] 

Mr.  EvARTS.  Do  you  propose  that  in  your  question,  about  Absalom? 

Mr.  Manager  Butler.  No,  sir ;  I  put  that  in  my  illustration.     [Laughter  ] 

The  Chief  Justice.  Do  the  counsel  for  the  President  object  to  the  question  t 

Mr.  Evarts.  We  object. 

Mr.  Manager  Butler.  Shall  I  reduce  it  to  writing  ? 

The  Chief  Justice.  Yes,  sir. 

Mr.  Edmunds,  [at  3  o'clock  p.  m.]  I  move  that  the  Senate  sitting  on 
this  trial  take  a  recess  for  fifteen  minutes. 

The  motion  was  agreed  to. 

The  Chief  Justice  resumed  the  chair  at  three  o'clock  and  fifteen  minuteQ, 
and  called  the  Senate  to  order. 

Hon.  Walter  A.  Burleigh's  examination  resumed: 

Mr.  Manager  Butler.  With  the  President's  leave,  I  will  withdraw  the 
question  I  put  for  a  moment,  in  order  to  put  another  which  I  think  will  not  be 
objected  to.  [To  the  witness.]  I  observe,  Mr.  Burleigh — I  did  not  observe  at 
the  moment,  but  I  have  observed  since — that  you  did  not  answer  one  part  of 
my  first  question  to-day,  which  was,  whether  anything  was  said  by  Thomas  at 
that  conversation  as  to  what  orders  he  had  received  from  the  President  ? 

Mr.  Evarts.  That  is  covered  by  our  pre\'ious  objection. 

Mr.  Manager  Butler.  Certainly ;  it  is  the  same  thing ;  part  of  the  same 
question.     [To  the  witness.]     Will  you  answer] 

A.  During  the  conversation  General  Thomas,  after  stating,  in  reply  to  my 
inquiry,  that  he  would  use  force  if  necessary,  stated  that  he  had  been  required 
or  ordered  by  the  President  to  take  charge  of  the  War  Department,  and  he  was 
bound  to  obey  the  President,  as  his  superior  or  superior  officer. 

Q.  Did  that  come  in  before  or  after  he  spoke  of  force  in  the  conversation  ? 

A.  It  was  in  connection  with  the  force,  and  it  was  repeated,  also,  in  connec- 
tion with  the  breaking  of  the  door  to  which  I  have  alluded.  I  thought  I  men- 
tioned it ;  but  perhaps  I  did  not. 

Mr.  Manager  Butler.  I  now  offer  the  question  which  was  objected  to. 

The  Chief  Justice.  The  Secretary  will  read  the  question. 

The  Secretary  read  as  follows : 

Q.  Sbortl y  before  this  conversation  about  which  you  have  testified,  and  after  the  President 
restored  Major  General  Thomas  to  the  office  of  Adjutant  General,  if  you  know  the  fact  that 
he  was  so  re.'*<ored,  were  you  prevsent  in  the  War  Department,  and  did  you  hear  Thomas 
make  any  stutementg  to  the  officers  and  clerks,  or  either  of  them,  belonging  to  the  War 
Office,  as  to  the  rules  and  orders  of  Mr.  Stanton  or  of  the  office  which  he,  Thomas,  would 
revoke,  relax,  or  rescind  in  favor  of  such  officers  and  employes  when  he  had  control  of  the 
affairs  therein  ?  If  so,  state  when,  as  near  as  you  can,  it  was  such  conversation  occurred^ 
and  state  all  he  said  as  nearly  as  you  can. 
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Mr.  EvARTS.  The  coansd  for  the  President  object  to  that  question  as  irrele- 
vant and  immaterial  to  any  issue  in  this  cause,  and  as  not  to  be  bronght  in  evi- 
dence against  the  President  by  any  support  given  by  the  testimony  already  in, 
which  would,  under  any  ruling  of  this  court,  or  on  any  principle  of  law,  permit 
these  declarations  or  statements  of  General  Thomas  made  to  the  clerks  of  the 
War  Department  antecedent  to  the  time  of  the  issue  of  the  orders  by  the  Presi- 
dent, which  are  in  evidence,  as  to  what  he,  Thomas,  would  do  when  he,  Thomas, 
if  at  all,  should  become  Secretary  of  War. 

Mr.  Manager  Butler.  Mr.  President,  I  do  not  desire  to  argue  this  question, 
for  the  reason  that  I  think  it  falls  within  the  question  last  discussed.  If  Thomas, 
as  was  the  ground  we  put  the  last  question  upon,  was  a  co-conspirator  with  the 
President,  how  can  either  my  learned  friends  on  the  other  side  or  the  Senate 
know  when  that  conspiracy  commenced  ?  You  will  observe  the  question  carries 
with  it  this  state  of  facts  :  Thomas  had  been  removed  from  the  office  of  Adjutant 
Greneral  for  many  years  under  President  Lincoln  under  the  administration  of  Mr. 
Stanton  of  the  War  Office.  That  is  a  fact  known  to  all  men  who  know  the 
history  of  the  war.  Just  before  he  made  him  Secretary  of  War  ad  interim,  the 
President  restored  Thomas  to  the  War  Office  as  the  Adjutant  General  of  the  army. 
That  was  the  first  step  to  get  him  in  condition  to  make  a  Secretary  of  War  of 
him.  That  was  the  tiret  performance  of  the  President,  the  first  act  in  the 
drama.  He  had  to  take  a  disgraced  officer,  and  take  away  his  disgrace,  and 
put  him  into  the  Adjutant  General's  office,  from  which  he  had  been  by  the  action 
of  President  Lincoln  and  Mr.  Stanton  suspended  for  years,  in  order  to  get  a  fit 
instrument  on  which  to  operate  ;  get  him  in  condition.  That  was  part  of  tlie 
training  for  the  next  stage/  Having  got  him  in  that  condition,  he  being  suffi- 
ciently virulent  toward  Mr.  Stanton  for  having  suspended  him  from  the  office  of 
Adjutant  General,  the  President  then  is  ready  to  appoint  him  Secretary  ad 
itUerim,  which  he  does  within  two  or  three  days  thereafter. 

We  charge  that  the  whole  procedure  shows  the  conspiracy.  Here  is  the 
taking  up  of  this  disgraced  officer  and  restoring  him  to  a  position  in  the  War 
Office  when  he  was  a  known  enemy  of  Mr.  Stanton's,  feeling  aggrieved, 
undoubtedly,  that  Mr.  Stanton  had  deposed  him,  and  putting  him  in  there  so 
that  he  might  have  some  official  station ;  and  then,  after  having  done  that.  Mr. 
Thomas  goes  to  seducing  clerks  to  get  them  ready  to  receive  him  when  ho 
should  be  brought  into  the  War  Office  itself  as  its  head.  Now,  I  propose  to 
show  his  acts,  the  acts  of  one  of  these  co-conspirators,  clustering  about  the  point 
of  time  just  before  the  period  when  he  was  going  to  break  down  the  doors  of 
this  office  with  crowbars  and  axes  and  force,  as  has  been  testified  as  he  said  he 
was,  that  he  was  trying  to  seduce  the  clerks  and  employes  from  their  allegiance. 
We  insist  it  is  all  a  part  of  one  transaction,  and  entirely  comes  within  the  ruling 
which  has  just  been  made.  I  believe  I  have  stated  the  matter  as  the  managers 
desired  I  should. 

Mr.  EvARTS.  The  question  which  led  to  the  introduction  of  this  witness's 
statements  of  General  Thomas's  statements  to  him,  of  his  intentions,  and  of  the 
President's  instructions  to  him,  General  Thomas,  was  based  upon  the  claim  that 
the  order  of  the  President  of  the  21st  of  February,  upon  Mr.  Stanton  for 
removal,  and  upon  General  Thomas  to  take  possession  of  the  office,  created  and 
proved  a  conspiracy ;  and  that  thereafter,  upon  that  proof,  declarations  and 
intentions  were  to  be  given  in  evMence.  That  step  has  been  gained,  and,  in  the 
judgment  of  this  honorable  court,  in  conformity  with  the  rules  of  law  and  of 
evidence.  That  being  gained,  it  is  similarly  argued  that  if,  on  a  conspiracy 
proved,  you  can  introduce  declarations  made  thereafter,  by  the  same  rule  you 
can  introduce  declarations  made  theretofore ;  and  that  is  the  only  argument 
which  is  presented  to  the  court  for  the  admission  of  this  evidence. 

So  far  as  the  statements  of  the  learned  manager  relate  to  the  office,  the  posi- 
tion, the  character,  and  the  conduct  of  General  Thomas,  it  is  sufficient  for  me  to 
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Bay  that  not  one  particle  of  evidence  has  been  given  in  this  cause  bearing  npon 
anj  one  of  those  topics.  If  General  Thomas  has  been  a  disgraced  officer ;  if 
these  aspersions,  these  revilings  are  just,  thej  are  not  justified  hj  any  evidence 
before  this  court.  And  if,  as  matter  of  fact,  applicable  to  the  situation  upon 
which  this  proof  is  sought  to  be  introduced,  the  former  employments  of  General 
Thomas,  and  the  recent  restoration  of  him  to  the  active  duties  of  Adjutant  Gen- 
eral are  pertinent,  let  them  be  proved ;  and  then  we  shall  have  at  least  the  basis 
of  fact  of  General  Thomas's  previous  relations  to  tlie  War  Department,  to  Mr. 
Stanton,  and  to  the  office  of  Adjutant  General. 

And  now,  having  pointed  out  to  this  honorable  court  that  the  declarations 
sought  to  be  given  in  evidence  of  General  Thomas  to  affect  the  President  with 
his  intentions  are  confessedly  of  a  period  antecedent  to  the  date  to  which  any 
evidence  whatever  before  this  court  brings  the  President  and  General  Thomas 
in  connection,  I  might  leave  it  safely  there.  But  what  is  there  in  the  nature  of 
the  general  proof  sought  to  be  introduced  that  should  affect  the  President  of  the 
United  States  with  any  responsibility  for  these  general  and  vague  statements  of 
an  officer  of  what  he  might  or  could  or  would  do,  if  thereafter  he  should  come 
into  the  possession  of  power  over  the  department  ? 

Mr.  Manager  Bingham.  I  desire  to  say  a  word  or  two  in  reply.  I  am  will- 
ing to  concede  that  any  question  beyond  what  may  have  been  said  by  one  who 
is  shown  to  have  entered  into  a  conspiracy  before  the  transaction  is  not  admissi- 
ble. I  concede  it,  however,  subject  to  this  exception  :  that  the  Senate  being 
the  triers  of  the  fact  as  well  as  the  law,  will  remember  that  the  rule  of  evidence 
has  been  so  extended  on  very  similar  occasions  in  courts  of  justice  as  to  allow 
of  declarations  of  this  sort  so  shortly  anterior  to  the  time  in  which  the  con- 
spiracy is  shown  to  have  been  actually  entered  into  to  go  to  the  jury  and  allow 
them  to  determine  what  weight  ought  to  be  attached  to  them.  That  is  the 
principle  upon  which  the  question  is  put.  It  is  aualified  by  the  words  "  shortly 
before. '  Suppose  it  were  within  two  or  three  nays,  and  the  act  done  on  the 
part  of  the  co-conspirator  was  an  act  tending  to  bring  about  the  result  sought  to 
be  accomplished  by  that  which  was  afterward  mutually  agreed  upon  between 
them ;  is  there  any  one  here  to  doubt  that  it  is  evidence  tending  to  show  that 
beyond  the  facts,  so  far  as  they  have  been  traced,  some  understanding,  some 
arrangement  was  entered  into,  and,  if  you  please,  a  voluntary  one,  on  the  part 
of  the  man  who  afterward  became  by  solemn  agreement  a  party  to  the  conspir- 
acy— a  voluntary  act  committed  on  his  part  in  order  to  commend  him  to  the 
chief  in  the  conspiracy  itself.  The  general  rule  as  stated  in  the  book  would 
admit,  I  am  satisfied,  of  that  latitude  of  construction.  I  read  from  Roscoe's 
Criminal  Evidence,  p.  88  : 

The  evidence  in  conspiracy  is  wider  than,  perhaps,  in  any  other  case,  other  principles  as 
well  as  that  under  discussion  tending  to  ^ive  grwiter  latitude  in  provinjjthis  offence.  Taken 
by  themselves  the  acts  of  a  conspiracy  are  rarely  of  an  unequivocally  guilty  character,  and 
they  can  only  be  properly  estimated  when  connected  with  all  tlie  surrounding  circumstances. 

Not  only,  as  in  the  cases  before  mentioned,  may  the  acts  and  declarations  of  the  prisoner 
himself  on  former  occasions  be  admitted  when  referable  to  the  point  in  issue,  but  also  the 
acts  and  declarations  of  other  persons — 

Meaning,  of  course,  on  former  occasions,  supplying  the  ellipsis —  . 

with  whom  ho  has  conspired,  may,  if  referable  to  the  issue,  bo  given  in  evidence  against 
him. 

That  is  the  general  rule ;  and  yet  I  admit  if  it  were  so  framed  as  not  in  pro- 
bability to  connect  itself  with  the  transaction,  it  ought  not  to  be  received;  but 
the  question  is  so  restricted — and  we  do  not  stand  here  to  claim  it  unless  it  falls 
out  on  the  evidence  that  it  is  nearly  connected  in  point  of  time  with  the  opera- 
tions of  these  parties — and  the  testimony  itself  manifestly,  as  is  explained  by 
the  manager  on  the  part  of  the  House  who  has  put  the  question,  indicates  a 
desire  and  purpose  on  the  part  of  Thomas  to  make  his  arrangements  with  the 
employes  of  the  War  Department. 
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The  Chief  Justice.  The  Chief  Jaetice  is  of  opinion  that  no  sufficient  foun- 
dation hA8  been  laid  for  the  introduction  of  this  testimony.  He  will  submit 
the  question  to  the  Senate  with  great  pleasure  if  any  senator  desires  it.  The 
question  is  ruled  to  be  inadmissible. 

Mr.  Howard.  Mr.  President 

Mr.  Manager  Butler.  I  respectfully- 


The  Chief  Justice.  The  senator  from  Michigan.  Does  the  senator  desire 
the  question  to  be  taken  by  the  Senate  ? 

Mr.  Howard.  Yes,  Mr.  President. 

Mr.  Manager  Butler.  I  was  about  rising  to  ask  the  Senate  if  they  would  not 
relax  the  rule,  and  when  the  managers  on  the  part  of  the  House  of  Representa- 
tives and  the  people  have  a  question  which  they  deem  of  consequence  to  their 
case  allow  that  to  be  put  to  the  Senate  upon  the  motion  of  the  House  of  Repre- 
sentatives. 

The  Chief  Justice.  The  Secretary  will  read  the  question. 

The  Secretary  read  as  follows  : 

Q.  Shortly  before  this  conv(;rsatioii  ahout  which  you  have  testified,  and  after  the  PreBident 
restored  Major  General  Thomas  to  the  office  of  Adjutant  General,  if  you  know  the  fact  that 
he  was  so  restored,  were  you  present  in  the  War  Department,  and  did  you  hear  Thomas 
make  any  statement  to  the  officers  and  clerks,  or  either  of  them,  helonping  to  the  War 
Office,  as  to  the  rules  and  orders  of  Mr.  Stanton,  or  of  the  office  which  he,  Thomas,  would  re- 
voke, relax,  or  rescind  in  favor  of  such  officers  and  employes  when  he  had  control  of  the 
affairs  therein  7  If  so,  state  as  near  as  you  can  when  it  was  such  conversation  occurred,  and 
state  all  he  said  as  nearly  as  you  can. 

The  Chief  Justice.  The  question  is,  Shall  the  qucstiou  proposed  by  Mr. 
Manager  Butler  be  put  to  the  witness  ? 

Mr.  Howard.  On  that  question  I  ask  for  the  yeas  and  nays. 

The  yea's  and  nays  were  ordered;  and  being  taken,  resulted — ^yeas  28,  nays 
22 ;  as  follows  : 

Yeas — Messrs.  Anthony,  Cameron,  Cattell,  Chandler,  Cole,  Conkling,  Conness,  Corbett, 
Cragin,  Drake,  Henderson,  Howard,  Howe,  Morgan,  Morrill  of  Vermont,  Morton,  Nye,  Pat- 
terson of  ^  New  Hampshire,  Pomeroy,  Ramsey,  Koss,  Sprague,  Stewart,  Sumner,  Thayer, 
Tipton,  Trumhull,  and  Wilson— 28. 

Nays— Messrs.  Bayard,  Buckalew,  Davis,  Dixon,  Doolittle,  Edmunds,  Ferry,  Fessenden, 
Fowler,  Fielinghuysen,  Grimes,  Hendricks,  Johnson,  McCreery,  Morrill  of  Maine,  Norton, 
Patterson  of  Tennessee,  Sherman,  Van  Winkle,  Vickers,  Willey,  and  Williams — 22. 

Not  voting — Messrs.  Harlan,  Saulsbury,  Wade,  and  Yates— 4. 

The  Chief  Justice.  On  this  question  the  yeas  are  28  and  the  nays  22.  So 
the  Senate  decides  that  the  question  shall  be  put  to  the  witness. 

Mr.  Manager  Butler.  With  the  leave  of  the  President,  I  will  put  this  ques- 
tion by  portions.  [To  the  witness.]  Shortly  before  the  conversation  about 
which  you  have  testified,  and  after  the  President  restored  Major  General  Thomas 
to  the  office  of  Adjutant  General,  if  you  know  the,  fact  that  he  was  so  restored, 
were  you  present  in  the  War  Department  ? 

A.  Yes,  sir ;  I  was. 

By  the  Chief  Justice  : 

Q.  Did  you  know  the  fact  that  he  was  so  restored  1 
A.  He  told  me  so.     He  was  acting  in  the  office. 

By  Mr.  Manager  Butler  : 

Q.  Did  you  hear  Thomas  make  any  statement  to  the  officers  and  clerks, 
or  either  of  them^  belonging  to  the  War  Office,  as  to  the  rules  and  orders  of  Mr. 
Stanton,  or  of  the  office,  which  he,  Thomas,  would  revoke,  relax,  or  rescind  in 
favor  of  such  officers  and  employes  when  he  had  control  therein  ?  If  so,  state. 
when  this  conversation  was  as  near  as  you  can. 

A.  Soon  after  General  Thomas  was  restored  to  his  position  as  Adjutant  G<5n- 
eral  I  had  occasion  to  go  to  his  office  to  transact  some  business  with  him ;  and 
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after  transacting  the  basiness  I  invited  him  to  take  a  short  walk  with  me.  The 
general  remarked  that  he  had  made  an  arrangement 

Mr.  EvABTS.  Mr.  Butler,  your  question  was  "  when  V* 

Mr.  Manager  Butler,  (to  the  witness.)  When  was  this  ? 

A.  Soon  after  General  Thomas's  restoration  to  office  as  Acljutant  General. 

Q.  How  long  before  the  time  when  he  was  appointed  Secretary  of  War  7 

A.  I  should  think  not  more  than  a  week  or  ten  days.  I  have  no  definite 
means  of  knowing  now. 

Q.  Go  on. 

A.  He  remarked  to  me— 

Mr.  EvARTS.  Wait  a  moment,  Mr.  Witness.  I  understood  your  question, 
Mr.  Butler,  allowed  by  the  Senate,  to  refer  to  statements  made  by  General 
Thomas  at  the  War  Office,  as  heard  by  this  witness,  to  clerks  there  of  the 
department.  The  witness  is  now  proceeding  to  state  what  took  place  in  a  walk 
between  him  and  General  Thomas. 

The  Witness.  No,  sir;  we  had  not  taken  the  walk.  I  am  not  in  the  habit 
of  testifying  before  courts,  and  you  will  pardon  me  for  a  little  latitude. 

Mr.  Manager  Butler.  He  had  not  said  that  they  took  the  walk. 

Mr.  EvARTS.  This,  I  understand,  is  only  inducement,  Mr.  Butler. 

Mr.  Manager  Butler.     The  inducement  to  the  conversation. 

The  Witness.  The  general  remarked  to  me  that  he  had  made  an  arrange- 
ment to  have  all  the  heads  or  officers  in  charge  of  the  different  departments  of 
the  office  come  in  with  their  clerks  that  morning,  and  he  wanted  to  address 
them.  He  stated  that  the  rules  which  had  been  adopted  for  the  government  of 
the  clerks  by  his  predecessor  were  of  a  very  arbitrary  character,  and  he  pro- 
posed to  relax  them.  I  suggested  to  him  that  perhaps  I  had  better  go.  Said 
he,  "No;  not  at  all ;  remain;*'  and  I  sat  down,  and  he  had  some  three  or  four 
officers — four  or  five  perhaps— come  in,  and  each  one  brought  in  a  room-full  of 
clerks,  and  he  made  an  address  to  each  company  as  they  came  in,  stating  to 
them  that  he  did  not  propose  to  hold  them  strictly  to  the  letter  of  the  instruc- 
tions ;  but  when  they  wanted  to  go  out  they  could  go  out,  and  when  they  wanted 
to  come  in  they  could  come  in ;  that  he  regarded  them  all  as  gentlemen,  and 
supposed  they  would  do  their  duty,  and  he  should  require  them  to  do  their  duty; 
but  so  far  as  their  little  indulgences  were  concerned — I  suppose  such  as  going 
out  across  the  street  or  something  of  that  kind — he  did  not  propose  to  interfere 
with  them;  all  he  expected  was  that  they  would  do  their  duty.  I  waited  until 
he  concluded,  and  we  took  the  walk,  and*  I  came  away.  I  remarked  to  the 
general  he  would  make  a  very  fine  politician. 

Q.  Did  he  say  anything  as  to  the  character  of  the  orders  that  existed  before  ? 

A.  He  said  that  they  were  very  harsh  and  arbitrary — nothing  more  than  that, 
that  I  know  of — and  he  proposed  to  relax  them. 

Q.  You  have  told  us  that  you  had  known  General  Thomas  for  some  time. 
Had  he  been  off  duty  as  Adjutant  General  of  the  army  for  some  time  before 
this? 

A.  Yes,  sir. 

Q.  How  long? 

A.  I  am  not  able  to  tell  you ;  some  two  or  three  years,  I  should  think. 

Mr.  Stanberv.  Mr.  Chief  Justice,  we  object  to  this  mode  of  proving 
orders  for  removal. 

Mr.  Manager  Butler.  I  will  not  press  it  a  hair.     I  will  get  the  order. 

Mr.  Stanbery.  Especially  do  we  object  when  it  is  said  to  disgrace  an 
officer.     We  would  rather  see  the  proof  than  hear  the  assertion. 

Mr.  Manager  Butler.  Does  the  gentleman,  when  he  makes  the  gesture 
accompanying  those  words,  mean  my  assertion  ?  For  I  am  going  to  prove  it  upon 
the  oath  of  a  witness. 
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Mr.  Stanbery.  Is  the  gendeman  speaking  to  me?  What  was  the  ques- 
tion 1 

Mr.  Manager  Butlbr.  Whether  70a  mean  my  assertion,  or  the  assertion 
of  the  witness  ? 

The  Chief  Justice.  This  controversy  does  not  appear  to  have  any  proper 
relation  to  the  case  on  trial.    , 

Mr.  Manager  Butler,  (to  the  witness.)  Had  he  heen  away  from  the  city, 
and  not  in  the  Adjutant  General's  office  for  a  considerable  period  of  time  ? 

A.  Yes,  sir;  he  had  been  sent  south. 

Mr.  Stanbery.  That  will  not  do. 

Mr.  Manager  Butler,  (to  the  witness.)  How  lately  had  he  returned  to  the 
office  when  he  made  this  speech  ? 

A.  I  am  not  able  to  say ;  but  a  very  few  days. 

Q.  Since  you  had  the  conversation  about  breaking  down  the  doors  of  the 
War  Office  by  force,  have  you  seen  General  Thomas  ? 

A.  Yes,  sir ;  I  hate. 

Q.  Were  you  called  upon  by  the  managers  to  give  your  testimony  in  their 
room  ? 

A.  I  was. 

Q.  Did  you  do  so  ? 

A.  I  did. 

Q.  Was  it  taken  down  in  short-hand  ? 

A.  I  am  not  able  to  say  how  it  was  taken  down ;  I  did  not  see  it. 

Q.  After  it  was  taken  down  after  you  gave  it,  was  General  Thomas  called  in  t 

A.  He  told  me  he  was  to  be  called  in.  I  did  not  sec  him  go  in.  I  saw  him 
on  the  floor  of  the  House,  and  he  told  me  he  had  been  summoned  and  was  going 
up  as  soon  as  some  one  came  for  him. 

Q.  Did  you  see  him  after  he  had  been  up  ? 

A.  I  did. 

Q.  What  did  he  tell  you  as  to  your  testimony  ? 

Mr.  Evarts.  That  we  object  to. 

The  Chief  Justice,  (to  the  managers.)  The  honorable  managers  will  reduce 
the  question  to  writing. 

Mr.  Manager  Butler.  I  have  heard  the  objection.  I  propose  to  show,  if  I 
am  allowed,  that  Mr.  Burleigh's  testimony  before  the  managers,  which  I  propose 
to  put  in  his  hand  and  identify  in  a  moment,  was  read  to  General  Thomas,  con- 
taining exactly  what  he  has  testified  here,  and  General  Thomas  said  it  was  all 
true,  and  never  informed  Mr.  Burleigh  that  it  was  not  true.  I  do  this  by  way 
of  settling  the  question,  that  there  can  be  no  mistake  about  it 

Mr.  Stanbery.  For  what  purpose] 

The  Chief  Justice.  The  manager  will  reduce  his  question  to  writing,  it 
being  objected  to. 

Mr.  Manager  Butler.  Well,  I  will  not  press  it  to  take  time  by  an  argument. 
(To  the  witness.)  Have  you  had  any  conversation  since,  with  him,  as  to  this 
conversation  about  which  you  have  testified  ? 

A.  I  have. 

Q.  What  has  he  said  about  it  ? 

Mr.  Stanbery,  Mr.  Evarts,  and  Mr.  Curtis.  That  we  object  to. 

Mr.  Manager  Butler.  I  propose  to  put  in  subsequent  declarations  confirmino^ 
exactly  the  declarations  which  have  been  allowed  to  be  put  in.  I  suppose  I 
can  put  in  the  same  declarations  twice. 

The  Chief  Justice.  The  question  will  be  reduced  to  writing,  if  objected  to. 

Mr.  Manager  Butler.  I  will  ask  a  single  question  before  that,  so  as  to  fix 
the  date.  (To  the  witness.)  When  did  you  see  him,  as  near  as  you  can 
recollect  ? 
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A.  I  have  seen  him  nearly  every  day  since  then. 

Q.  At  any  time  did  you  have  any  conversation  with  him  about  this  conver- 
sation as  to  which  you  have  testified  T 

A.  I  have  had. 

Mr.  EvARTS.  You  mean  the  conversation  with  the  clerks? 

Mr.  Manager  Butler.  No,  sir ;  I  mean  the  conversation  about  breaking 
down  the  doors  of  the  War  Office  by  force. 

The  Witness.  I  have,  sir. 

Mr.  Manager  Butler.  Do  you  still  object,  gentlemen  ? 

Mr.  Stanberv.  Let  us  see  your  question. 

Mr.  Manager  Butler.  I  will  put  the  question.  The  question  is,  at  the  time 
when  you  have  seen  him  since  has  he  restated  to  you  any  portion  or  all  of  that 
conversation  about  breaking  down  the  doors  of  the  War  Offifce  ? 

Mr.  EvARTS.  That  we  object  to  as  leading,  among  other  things. 

Mr.  Stanberv.  It  is  clearly  a  leading  question. 

Mr.  Manager  Butler.  I  will  put  it  in  this  form  :  Since  the  first  conversation 
has  he  restated  any  portion  of  that  conversation  ;  and,  if  so,  what  portion  1 

Mr.  Staxbery.  We  object  to  that  as  leading. 

Mr.  EvARTS.  We  object,  if  the  court  please,  that  the  question  should  be 
what  subsequent  conversations  he  has  had,  if  they  are  to  be  given  in  evidence. 

Mr.  Manager  Butler.  Very  well ;  to  save  all  objection,  then,  I  will  ask  this 
question :  What  did  he  state  to  you,  if  anything,  as  to  the  conversation  which 
ne  had  previously  had  with  yon  about  brieaking  down  the  War  Office  ? 

Mr.  EvARTS.  Tliat  wc  object  to.  Ask  what  conversations  the  witness  has 
had  with  him  since,  if  you  wish  to  give  them  in  evidence. 

Mr.  Manager  Butlkr.  I  am  content  with  that,  if  that  is  not  objected  to. 
(To  the  witness.)  What  conversations  have  you  had  with  him  on  that  subject 
'since  ? 

Mr.  EvARTS.  That  we  object  to  as  not  admissible  evidence. 

Mr.  Manager  Butler.  Timeo  Danaos  et  dona  ferentes.  I  shall  not  alter  my 
question  again. 

The  Chief  Justice.  The  question,  being  objected  to,  will  be  reduced  to 
writing. 

Mr.  Manager  Butler  reduced  his  question  to  writing,  and  read  it,  as  follows  : 

Q.  Have  you  had  any  conversation  since  the  first  one^  and  since  his  appoint- 
ment as  Secretary  of  War  ad  interim^  with  Thomas,  when  he  said  anything 
about  using  force  in  getting  into  the  War  Otiice,  or  in  any  way  or  manner 
reasserting  his  former  conversation  1   and  if  so,  state  what  he  said. 

The  Chief  Justice.  Do  the  counsel  object  to  that  question  ? 

Mr.  EvARTS.  We  object  to  the  question,  if  the  court  please. 

The  Chief  Justice.     Do  you  desire  to  be  heard  in  support  of  the  objection  ? 

Mr.  EvARTs.  Very  briefly.  The  acts  of  the  President  and  the  acts  of  Gen- 
eral Thomas,  in  pursuance  of  any  authority  from  the  President  of  otherwise, 
have  been  given  in  evidence.  That  testimony  is  very  limited.  What  occuiTcd 
between  General  Thomas  and  Mr.  Stanton  at  the  War  Office  is  the  only  meas- 
ure and  extent  of  evidence  bearing  upon  the  actual  conduct  either  of  the  Pres- 
ident, through  his  agent,  or  of  the  agent.  It  was  allowed  to  give  evidence  of 
this  appointee's  declarations  as  to  what  he  intended  to  do,  and  that  evidence  has 
been  given.  Now,  statements  after  the  action  was  complete  as  to  what  his 
intentions  were  before  cannot  be  at  all  material,  for  intentions  not  executed  in 
the  subsequent  action  certainly  are  not  material.  But  this  is  still  more  objection- 
able as  being  but  an  alleged  repetition,  after  the  transaction  was  complete,  of 
what  his  intentions  had  been  before,  or  rather  relative  to  what  he  said  aboat 
what  his  intentions  had  been  before.  It  is  enough  to  prove  what  his  intentions 
had  been  before  under  the  latitude  which  has  been  allowed  by  the  court  to 
introduce  that  evidence,  to  wit,  the  declarations  made  to  this  witness ;  but  Qexi.- 
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eral  Thomas's  statements  afierward  as  to  what  previously  he,  General  Thomas, 
had  stated  as  to  what  his  intentions  were,  is  not  admissible  within  any  rules  of 
evidence. 

Mr.  Manager  Butler.  Mr.  Chief  Justice,  I  understand  the  Senate  by  sol- 
emn decision  have  decided  that  Adjutant  General  Thomas,  being  Secretary  of 
War  ad  interim,  under  the  drcumstances,  was  so  far  in  conspiracy  or  in  agree- 
ment with  the  President,  was  so  far  his  servant  or  agent,  that  in  the  course  of 
the  proceeding  in  which  he  was  engaged  his  acts  might  be,  and  his  declarations 
were,  evidence.  That  decision,  of  course,  covers  all  acts  and  all  declarations. 
We  have  shown  that  on  the  night  of  the  21st  of  February  General  Thomas 
Bald  :  "I  am  going  up  to-morrow  morning  with  axes  and  force,  bills  and  bows, 
to  go  into  the  office,  break  open  the  door ;  I  am  going  in  by  force  ;  I  am  going 
to  obey  my  orders ;  I  am  going  to  obey  the  orders  of  the  President ;  I  am 
going  in  with  force,  and  I  am  going  to  break  down  the  doors  if  they  are  not 
opened  to  me.*'  Then  it  is  also  in  evidence  that  Mr.  Thomas  went  up  the  next 
morning,  not  at  10  o'clock,  but  about  half  past  11,  in  a  much  more  mild  and 
quiet  manner  than  he  had  threatened  over  night  to  do. 

The  argument  will  be  raised  by  the  counsel  for  the  President,  "  This  was 
mere  talk  of  Mr.  Thomas,  because  if  he  meant  anything  by  it,  or  if  the  Pres- 
ident had  so  ordered  him,  if  it  was  serious  really,  why  did  he  not  the  next 
morning  go  up  there  with  force,  either  with  the  Maryland  militia  or  the  Virginia 
militia,  or  some  other  proper  force  with  which  Mr.  Thomas  should  deal,  or 
with  a  portion  of  the  regular  army  of  the  United  States  ?"  That  is  the  argu- 
ment, and  as  he  did  not  these  declarations  meant  nothing.  I  want  to  show  that 
afterwards  Mr.  Burleigh  asked  him,  "  General  Thomas,  I  went  up  there  to  see 
the  performance  and  it  did  not  come  off  according  to  contract ;  what  is  the  mean- 
ing of  this  ?  You  did  not  go  and  break  in ;  I  wanted  lo  see  that  go  on ;  I  was 
going  to  stand  by  you,"  or  words  to  that  effect :  **  I  went  there  to  give  you  my 
countenance,"  or  something  like  that ;  and  thereupon  Mr.  Thomas  said  :  **  Well, 
the  reason  I  did  not  was  that  I  was  arrested  by  the  courts  and  hold  to  bail,  and 
I  could  not.  I  concluded  it  was  not  best  to  use  force  ;  I  did  not  dare  do  it." 
Is  not  that  perfectly  competent  to  meet  this  argument  of  the  counsel,  and  to 
show  what  prevented  the  outbreak  of  a  civil  war ;  that  it  was  not  the  Presi- 
dent ;  it  was  not  bis  co-conspirator ;  it  was  not  their  malignity  nor  want  of  it ; 
it  was  not  their  will  or  want  of  it;  but  it  was  the  fortunate  intervention  of  the 
tribunal  of  justice.  That  is  the  point  upon  which  we  propose  to  put  in  this 
question. 

The  Chief  Justice.  The  Secretary  will  read  the  question. 

The  Secretary  read  the  question  as  follows  : 

Q.  Have  you  had  any  conversation  since  the  first  one,  and  since  his  appoint 
ment  as  Secretary  of  War  ad  interim^  with  Thomas,  where  he  has  said  any- 
thing about  using  force  in  getting  into  the  War  Office,  or  in  any  way  or  manner 
reasserting  the  former  conversation  ?  and  if  so,  state  what  he  said. 

The  Chief  Justice.  Senators,  the  Chief  Justice  is  of  opinion  that  within 
the  spirit  of  the  decision  just  made  by  the  Senate,  this  question  is  admissi- 
ble. Does  any  senatorjdesire  that  the  question  shall  be  submitted  to  the  Sen- 
ate ?     If  not,  the  question  will  be  put. 

Mr.  Manager  Butler,  (to  the  witness.)  Will  you  now  state  ?  Mr.  Burleigh, 
you  say  you  have  bad  many  conversations.  I  want  to  call  your  attention  to 
one  special  conversation 

Mr.  Curtis.  I  suppose  the  question  should  be  put  to  him. 

Mr.  Manager  Butler,  (to  the  witness.)  Have  you  had  any  conversation 
since  the  first  one,  and  since  his  appointment  of  Secretary  of  War  ad  interim^ 
with  Thomas,  wherein  he  said  anything  about  using  force  in  getting  into  the 
War  Office,  or  in  any  way  or  manner  reasserting  the  former  conversation  ?  and 
if  BO,  state  what  he  said. 
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A.  Some  time  in  the  fore  part  of  last  week  I  met  General  Thomas  and  we 
,were  talking  over  this  question,  It  had  hecome  noised  about,  and  he  told  me 
that  the  only  thing  that  prevented  his  taking  possession  of  the  War  Depart- 
ment that  morning  was  his  arrest  by  the  United  States  marshal,  who  called  on 
him  at  a  very  unusual  hour,  I  think  about  the  time  he  was  getting  out  of  bed. 

Q.  You  have  stated  what  he  said.  Now  say  what  you  stated  to  him.  Give 
us  the  whole  conversation  as  well  as  you  can  on  that  occasion. 

The  Witness.  This  last  occasion. 

Mr.  EvARTS.  That  is  not  within  your  question. 

Mr.  Stan B BR  V.  You  are  now  asking  for  declarations  of  Mr.  Burleigh. 

Mr.  Manager  Butler.  I  um  asking  for  both  parts  of  the  conversation,  which 
I  never  yet  heard  objected  to  in  a  court  of  justice. 

Mr.  Stanbkry.  You  ask  for  declarations  of  this  witness. 

Mr.  Manager  Butler,  (to  the  witness.)  What  you  said  to  Thomas,  and  he 
said  to  you,  part  of  which  you  have  just  given  us. 

The  Witness.  I  do  not  now  recollect  the  precise  language  which  I  used  to 
him.  It  was,  however,  in  connection  with  my  having  gone  up  there,  and  that 
the  feast  to  which  I  was  invited  or  the  performance  did  not  come  off;  and  he  gave 
me  as  a  reason  for  it  that  he  was  arrested  by  the  United  States  marshal  and  taken 
down  before  Judge  Cartter's  court,  otherwise  he  should  have  gone  in  and  taken 
possession  of  the  office,  as  he  told  me  he  would. 

Q.  When  was  this  last  conversation,  as  near  as  you  can  tell  ! 

A.  I  think  it  was  about  the  first  of  last  week. 

Gross-examined  by  Mr.  Stan  be  ry  : 

Q.  Referring  to  the  interview  you  had  with  General  Thomas  in  the  Adjutant 
General's  office  prior  to  his  appointment  as  Secretary  of  War,  had  you  busineBS 
there  with  him  as  Adjutant  General  ? 

A.  I  lij^d  business  with  the  Adjutant  General.  I  can  state  what  it  was,  if 
you  desire  to  know. 

Q.  No  ;  I  d^  not  care  about  that.  But  you  went  there  to  see  the  Adjutant 
General  on  business  ? 

A.  Yes,  sir. 

Q.  And  you  say  you  had  heard  before  that  that  General  Thomas  was  restored 
to  his  office  ? 

A.  I  think  I  had  heard  it  the  day  before,  and  I  think  I  heard  it  from  himiself. 

Q.  While  you  were  there  he  sent  for  the  heads  of  bureaus  and  their  clerks, 
did  he  ? 

A.  Yes,  pir. 

Q.  Whom  did  he  first  send  for  ? 

A.  I  cannot  name  them  now.  In  fact,  I  am  not  sufficiently  familiar  with 
their  names  to  tell. 

Q.  Who  first  came  in  1 

A.  I  am  not  able  to  say.  General  Williams  was  present.  I  do  not  know 
but  that  he  came  in  first,  and  I  do  not  know  as  he  did. 

Q.  Did  he  make  an  address  to  each  head  of  bureau  and  his  clerks  or  did  he 
talk  to  them  altogether  ? 

A.  Each  one. 

Q.  In  succession  ? 

A.  Yes,  sir. 

Q.  How  many  addresses,  then,  did  he  make  to  separate  assemblies  ? 

A.  I  think  he  made  four  or  five.  I  did  not  count  them,  and  it  was  a  matter 
that  did  not  impress  itself  on  my  mind  very  much. 

Q.  Did  he  make  the  same  address  to  all  of  them  ? 

A.  Very  nearly  the  same. 


220  DfPEAOHllENT  OF  THE  PRESIDENT. 

Q.  Now,  please  to  state  what  bis  address  was  to  each  of  them  that  he  made 
on  that  occasion. 

A.  I  can  only  gire  it  to  70a  in  a  very  vagne  manner.  It  was  a  matter  that 
did  not  concern  me  very  much.  It  was  to  state  to  them  that  he  had  come  back 
and  assumed  the  duties  of  the  office  ;  that  be  was  p^lad  to  see  them  ;  that  he 
proposed  to  relax  somewhat  the  arbitrary  rules ;  perhaps  he  did  not  denominate 
them  arbitrary  rules ;  he  bad  to  me  before  that ;  that  he  did  not  wish  to  hold 
them  up  to  so  strict  accountability  in  being  there  precisely  at  nine  o'clock,  and 
in  not  leaving  without  a  written  leave,  as  he  said  had  been  the  case  before.  He 
stated  to  them  that  he  should  expect  them  to  discharge  their  duty,  and  if  they 
did  that  it  was  all  he  cared  about. 

Q.  When  he  said  he  had  returned  to  his  office  what  office  did  you  understand 
him  as  returning  to  ? 

A.  Adjutant  General. 

Q.  When  he  gave  these  orders  to  these  heads  of  bureaus  and  their  clerks  did 
you  understand  him  to  be  giving  orders  as  Adjutant  General  ? 

A.  I  did  not  understand  him  to  be  giving  orders  at  all,  but  it  was  a  mere 
address. 

Q.  Was  he  delivering  an  address  then  as  Adjutant  General  ? 

A.  Certainly. 

Q.  In  reference  to  how  he  expected  to  carry  on  that  office  ? 

A.  What  he  expected  of  them. 

Q.  You  do  not  mean  that  he  sent  for  all  the  employes  in  the  War  Depai't^ 
ment,  do  you? 

A.  I  think  he  told  me  that  he  directed  the  head  of  every  department  con- 
nected with  the  Adjutant  General's  office  to  come. 

Q.  But  not  those  connected  with  the  other  offices — ^those  of  the  Commissary 
General,  the  Quartermaster  General,  &c.  'i 

A.  No  ;  only  those  that  were  under  him. 

Q.  When  these  heads  of  bureaus  received  these  orders,  did  they  object  that 
he  had  no  right  to  give  them  such  orders,  or  did  they  thank  him  for  them  ? 

A.  I  heard  no  objection.     They  congratulated  him,  a  great  many  of  them. 

Q.  Was  anything  said  about  his  giving  them  any  other  orders,  or  giving  them 
to  any  other  than  his  own  officers,  those  under  him  as  Adjutant  General? 

A.  I  did  not  understand  it  in  any  other  way. 

Q.  Then  did  you  hear  or  see  anything  improper  at  that  time,  and  if  you  did 
let  us  know  what  it  was. 

A.  I  do  not  know  that  I  am  the  judge  of  what  is  proper  or  not  proper  in  the 
Adjutant  Geuerars  office.     Nothing  occurred.that  was  very  offensive  to  me. 

Q.  Did  anything  occur  that  was  at  all  offensive  ? 

A.  No,  sir. 

Samuel  Wilkrson  sworn  and  examined. 
By  Mr.  Manager  Butler  : 

Question.  Do  you  know  Lorenzo  Thomas,  Adjutant  General  of  the  United 
States  army  ? 

Answer.  I  do. 

Q.  How  long  have  you  known  him? 

A.  Between  six  and  seven  years. 

Q.  Have  you  had  any  conversation  with  him  relative  to  the  change  in  the 
War  Department?  If  so,  state  as  near  as  you  can  when  it  was  and  what  it  was 
in  relation  to  that  change. 

A.  I  had  a  conversation  with  him  respecting  that  change  on  the  21st  day  of 
February. 

Q.  What  time  in  the  day  ? 
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A.  Between  one  and  two  o'clock  in  the  afternoon. 

Q.  Where? 

A.  At  the  War  Department,  in  his  office. 

Q.  State  what  took  place  at  that  interview. 

Mr.  EvARTS.  Do  you  propose  this  as  covered  by  the  former  ruling  ? 

Mr.  Manager  Butler.  Entirely  so,  after  he  had  his  order. 

The  Witness.  .1  asked  him  to  tell  me  what  had  occurred  that  morning 
between  him  and  the  Secretary  of  War  in  his  endeavor  to  take  possession  of 
the  War  Department.  He  hesitated  to  do  so  till  I  told  him  that  the  town  was 
filled  with  rumors  of  the  change  that  had  been  made,  of  the  removal  of  Mr 
Stanton  and  the  appointment  of  himself.  Ue  then  said  that  since  the  affair 
had  become  public  he  felt  relieved  to  speak  to  me  with  freedom  about  it.  He 
drew  from  his  pocket  a  copy,  or  rather  the  original,  of  the  order  of  the  President 
of  the  United  States,  directing  him  to  take  possession  of  the  War  Department 
immediately.  He  told  me  that  he  had  taken  as  a  witness  of  his  action  General 
Williams,  and  had  gone  up  iuto  the  War  Department  and  bad  shown  to  Edwin 
M.  Stanton  the  order  of  the  President,  and  had  demanded,  by,  virtue  of  that 
order,  the  possession  of  the  War  Department  and  its  books  and  papers.  He 
told  me  that  Edwin  M.  Stanton,  after  reading  the  order,  had  asked  him  if  he 
would  allow  to  him  sufficient  time  for  him  to  gather  together  his  books,  papers, 
and  other  personal  property  and  take  them  away  with  him ;  that  he  told  him 
that  he  would  allow  to  him  all  necessary  time  to  do  so,  and  had  then  withdrawn 
from  Mr.  Stanton's  room.  He  further  told  me,  that  day  being  Friday,  that  the 
next  day  would  be  what  he  called  a  die^  non,  being  the  holiday  of  the  anniver- 
sary of  Washington's  birtliday,  when  he  had  directed  that  the  War  Department 
should  be  closed ;  that  the  day  thereafter  would  be  Sunday,  and  that  on  Monday 
moitiing  he  should  demand  possession  of  the  War  Department  and  of  its  prop- 
erty, and  if  that  demand  was  refused  or  resisted  he  should  apply  to  the  General- 
in-chief  of  the  army  for  a  force  sufficient  to  enable  him  to  take  possession  of  the 
War  Department ;  and  he  added  that  ho  did  not  see  how  the  General  of  the 
army  could  rcFuse  to  obey  his  demand  for  that  force.  He  then  added  that  under 
the  order  that  the  President  had  given  to  him  he  had  no  election  to  pursue  any 
other  course  thau  the  one  that  he  indicated ;  that  he  was  a  subordinate  officer 
directed  by  an  order  from  a  superior  officer,  and  that  he  must  pursue  that 
course. 

Q.  Did  you  see  him  afterward  and  have  conversation  with  him  on  the  subject  ? 

A.  I  did. 

Q.  When  was  that  ? 

A.  That  evening. 

Q.  Where? 

A.  At  Willards*  hotel. 

Q.  What  did  he  say  there  ? 

A.  He  then  said  that  he  should  the  next  day  demand  possession  of  the  War 
Department,  and  that  if  the  demand  was  refused  or  resisted  he  should  apply  to 
General  Grant  for  force  to  enable  him  to  take  possession,  and  he  also  repeated 
his  declaration  that  he  could  not  see  how  General  Grant  could  refuse  to  obey 
that  demand  for  force. 

Q.  State  whether  these  were  earnest  conversations  or  otherwise  ? 

A.  Earnest  conversations  ? 

Q.  Yes,  sir,  on  his  part  ? 

A.  If  you  mean  by  earnestness  that  he  meant  what  he  said 

Q.  Yes. 

A.  They  were  in  that  sense  earnest. 

Cross-examined  by  Mr.  Evarts  : 
Q.  Are  you  connected  with  the  press  ? 
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A.  I  am  a  joamalist  by  profession.    . 

Q.  And  have  been  for  a  great  number  of  years  t 

A.  A  great  number  of  years. 

Q.  Living  in  Washington  during  the  session  of  Congress  for  the  most  parti 

A.  I  have  for  the  last  seven  years  lived  in  Washington  in  the  winter. 

Q.  You  say  that  General  Thomas  told  you  that,  under  the  order  of  the  Presi- 
dent, he  did  not  see  how  he  could  do  otherwise  than  he  had  stated  ? 

Mr.  Manager  Butlkr.  Are  you  repeating  the  testimony  of  the  witness  7 

Mr.  EvARTS.  Yes. 

Mr.  Manager  Butler.  I  understood  him  to  say  "under  the  orders  of  the 
President." 

Mr.  Evarts.  I  understood  him  to  say  "  under  the  order." 

Mr.  Manager  Butler.  That  I  wanted  certain. 

The  Witness.  "  Under  the  order,"  referring  to  the  original. 

Mr.  Evarts.  Paper? 

The  Witness.  The  original  paper. 

Q.  Nothing  else  ? 

A.  Nothing  else. 

Mr.  Evarts,  (to  Mr.  Manager  Butler.)  Now  you  are  answered. 

Mr.  Manager  Butler.  Entirely. 

Mr.  Evarts,  (to  the  witness.)  So  all  the  difference  between  the  conversation 
on  Friday  night  and  Friday  forenoon  was  that  at  night  he  proposed  to  do  what 
he  did  propose  to  do  on  Saturday,  and  in  the  forenoon  conversation  he  proposed 
to  do  it  on  Monday  7 

A.  On  Monday. 

Q.  Did  you  say  anything  further  regarding  the  expected  holiday,  Saturday, 
except  that  that  would  be  a  dies  nan  ? 

A.  Nothing,  sir. 

Q.  No  orders  to  that  effect  were  referred  to  ? 

A.  Pardon  mc ;  he  told  me  that  he  had  issued  an  order  to  close  the  War 
Department  on  Saturday. 
•    Q.  That  he  had  himself  7 

A.  That  he  had  himself  issued  an  order  to  close  the  War  Department  on 
Saturday. 

Q.  As  Adjutant  Greneral  ? 

A.  He  did  not  say  whether  he  had  done  that  as  Adjutant  General  or  as 
Secretary  of  War. 

Q.  You  did  not  understand  anything  about  that  ? 

A.  He  simply  told  me  he  had  issued  an  order  to  close  the  War  Department 
on  Saturday. 

Q.  This  was  in  the  morning  conversation  ? 

A.  It  was  in  the  afternoon  conversation  of  Friday. 

Q.  The  one  o'clock  conversation  7 

A.  Yes,  sir. 

Q.  Did  he  tell  you  when  that  order  had  been  issued  ? 

A.  No,  sir. 

Q.  Did  you  know,  from  anything  said  in  that  conversation,  when  it  had 
been  issued  7 

A.  No,  sir. 

Q.  Did  you  know,  from  anything  said  in  that  conversation,  by  whom  it  had 
been  issued  other  than  that  it  was  by  him,  Oeneral  Thomas,  in  some  capacity  7 

A.  No,  sir.  He  told  me  that  it  had  been  issued,  and  he  told  me  that  on 
Friday. 

Q.  So  far  as  you  know,  or  then  understood,  it  might  have  been  issued  by 
him  ^s  Adjutant  General  ? 

A.  I  know  nothing  about  that. 
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Re-examined  bj  Mr.  Manager  Butlisb  : 

Q.  In  either  of  these  conversations,  in  connection  with  what  he  said,  did  he 
say  whether  he  was  Secretary  of  War»  or  did  he  claim  to  be  ? 
A.  Yes,  sir.    He  claimed  to  be  Secretary  of  War. 

Oeorgb  W.  Karsnbr  sworn  and  examined. 

By  Mr.  Manager  Butler  : 

Question.  What  is  your  full  name  ? 

Answer.  George  Washington  Karsner. 

Q.  Of  what  place  are  you  a  citizen  ? 

A.  Of  Delaware. 

Q.  What  county  ? 

A.  New  Castle  county. 

Q.  Do  you  know  Major  General  Lorenzo  Thomas  ? 

A.  YeSy  sir. 

Q.  How  long  have  you  known  him  ? 

A.  I  have  known  him  a  great  while ;  I  think  I  have  known  him  since  a  short 
time  after  his  graduation  from  West  Point. 

Q.  Was  he  originally  from  the  same  county  with  you? 

A.  Yes,  sir. 

Q.  Did  you  see  him  in  Washington  somewhere  about  the  1st  of  March  of  this 
year! 

A.  I  think  it  was  about  the  9th  of  March  I  first  recollect  seeing  him  here. 

Q.  When  had  you  seen  him  prior  to  that  time  ? 

A.  Not  for  several  years.  1  cannot  remember  exactly  when  I  last  saw  him 
before  that. 

Q.  Where  did  you  see  him  in  Washington  ? 

A.  I  saw  him  in  the  President's  house ;  in  the  East  Room  of  the  President's 
house. 

Q.  What  time  in  the  day  or  evening  ? 

A.  It  was,  perhaps,  a  quarter  past  ten  o'clock  in  the  evening. 

Q.  The  evening  of  what  day  in  the  week ;  do  you  remember  1 

A.  I  think  it  was  on  a  Monday  evening. 

Q.  Was  the  President  holding  a  levee  that  evening  ? 

A.  Yes,  sir. 

Q.  Did  you  have  any  conversation  with  him  1 

A.  Yes,  sir. 

Q.  Please  state  how  the  conversation  began ;  what  was  said  ? 

Mr.  EvAKTS.  With  General  Thomas  ? 

l^Ir.  Manager  Butler.  With  General  Thomas. 

A.  Well,  it  commenced  by  my  approaching  him  and  mentioning  that  I  was  a 
Delawarean,  and  I  supposed  he  would  recognize  me,  which  I  think  he  did,  but 
could  not  remember  my  name.  I  then  gave  him  my  name,  and  told  him  I  knew 
him  a  great  many  years  ago,  and  knew  his  father  and  brother  and  all  the  family. 
I  gave  him  my  hand,  and  he  talked.  He  said  he  was  a  Delaware  boy,  which  I 
very  well  knew ;  and  he  asked  me  what  we  were  doing  in  Delaware.  I  do  not 
reme'lnber  the  answer  I  gave  to  him,  but  said  I  to  him,  "  General,  the  eyes  of 
Delaware  are  on  you."  jLaughter.] 
,    The  Chief  Justice.  Order! 

The  Witness.  I  gave  my  advice  to  him.  I  told  him  I  thought  Delaware 
would  require  him  to  stand  firm.  "  Stand  firm,  general,"  said  I.  He  said  he 
would ;  he  was  standing  firm,  and  he  would  not  disappoint  his  friends ;  and  in 
two  days,  or  two  or  three  days,  or  a  short  time,  he  would  kick  that  fellow  out. 
[Laughter.] 

Q.  Was  anything  further  said  7 
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A.  Yes ;  there  was  something  farther  said.  I  will  try  to  recollect  it.  [A 
pause.]  I  lepeated  again  to  him  what  the  desire.  I  presumed,  of  Delaware 
would  be»  and  he  said  I  need  not  give  myself  any  concern  about  that,  he  was 
going  to  remain  firm,  and  kick  that  fellow  out  without  fail. 

Q.  When  he  said  he  would  "kick  that  fellow  out,"  did  he  in  any  way  mdi- 
cate  to  you  to  whom  he  referred  ? 

A.  He  did  not  mention  any  name. 

Q.  The  question  was  whether  he  indicated  to  whom  he  referred? 

A.  Well,  I  think  he  referred  to  the  Secretary  of  War.  I  did  not  have  any 
doubt  on  my  mind. 

Mr.  EvARTS.  That  was  not  the  question. 

Mr.  Manager  Butlrb.  It  answers  all  I  desire.  The  witness  is  yours,  gen- 
tlemen. 

Cross-examined  by  Mr.  Stanbbry  : 

Q.  You  said  you  had  known  General  Thomas  many  years  before  1 

A.  Yes,  sir. 

Q.  Please  to  state  as  near  as  you  can  recollect  when  you  had  seen  Qeneral 
Thomas  before  this  interview  in  the  East  Room.  How  many  years  was  it  since 
you  had  seen  him  before  ? 

A.  I  was  in  this  city  during  the  war,  and  perhaps  I  might  have  seen  him 
then,  but  I  am  not  certain. 

Q.  'What  is  the  time  that  you  are  certain  that  you  last  saw  him  ? 

A.  It  was  a  good  many  years ;  I  cannot  remember  how  long  it  was.  I  can- 
not remember  the  time. 

Q.  Where]     In  Delaware,  or  here? 

A.  I  think  I  saw  him  in  New  Castle  at  one  time. 

Q.  Before,  or  after  he  went  to  West  Point  1 

A.  Long  since  he  left  West  Point;  long  since  he  was  in  the  army. 

Q.  On  what  occasion  was  it  at  New  Castle  that  you  think  you  recollect 
seeing  him  ? 

A.  I  saw  him  in  the  street.  I  do  not  recollect  that  I  had  any  conversation 
with  him  at  New  Castle.     His  father  lived  there,  and  his  brother. 

Q.  In  which  of  the  streets  of  New  Castle  did  you  see  him  ? 

A.  Well,  there  are  not  many  streets  in  New  Castle.  [Laughter.]  I  saw 
him  in  the  main  street,  I  think. 

Q.  What  part  of  the  street  ? 

A.  It  was  not  in  the  middle  of  it;  it  was  on  the  pavement,  and  I  was  stand- 
ing by  the  court-house,  to  the  best  of  my  recollection. 

Q.  You  were  standing  by  the  court-house  and  he  was  on  the  pavement? 

A.  I  think  so. 

Q.  Was  he  walking  past  or  standing  there  I 

A.  I  cannot  recollect. 

Q.  But  you  do  recollect  that  one  day  being  before  the  court-house  you  saw 
Thomas  standing  on  the  pavement? 

A.  I  was  standing  by  the  court-house. 

Q.  How  near  ? 

A.  Within  half  the  space  of  this  room. 

Q.  How  far  was  he  from  you  ? 

A.  I  think  he  was  on  the  opposite  side  of  the  street. 

Q.  On  the  other  pavement  1 

A.  Yes ;  I  think  so.  As  regards  the  time  and  whether  I  spoke  to  him  or  not 
I  cannot  tell.     I  saw  him  there. 

Q.  That  is  what  you  recollect ;  seeing  him  there  that  day  ?  Was  he  stand- 
ing or  walking? 

A.  I  presume  he  was  walking.    I  do  not  recollect 
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Q.  But  jon  recollect  seeing  him  there? 

A.  Yea. 

Q.  Can  jou  not  tell  us  whether  he  was  standing  or  walking  ? 

A.  Sometimes  it  is  a  little  difficult  for  a  person's  memory  to  run  that  well. 
That  has  been  several  years  ago,  many  years  before  the  war. 

Q.  When  did  you  ever  see  him  to  speak  with  him  ? 

A.  I  used  to  speak  to  him  a  great  many  years  ago  when  he  would  be  at  Nejr 
Castle  visiting  his  people.     He  married  his  wife  in  New  Castle. 

Q.  How  many  years  and  when  ?     That  is  the  question. 

A.  It  is  very  difficult  for  me  to  answer  how  many  years  or  when ;  but  I  saw 
him  there  and  I  saw  him  in  the  city  of  Washington. 

Q.  You  now  recollect  that  you  saw  hiin  in  the  city  of  Washington ;  a  little 
while  ago  }  ou  could  not  recollect  that  1 

A.  I  think  now  I  do  recollect  seeing  him,  but  not  to  speak  to  him.  He  was 
an  officer,  I  was  a  citizen. 

Q.  Whereabouts  in  Washington  did  you  see  him  before  this  time? 

A.  I  cannot  tell  that ;  but  I  have  seen  him  in  Washington.  I  know  him 
when  I  see  him. 

Q.  Wlien,  then,  did  you  ever  speak  to  him  before  this  time]     Name  a  time. 

A.  Every  time  I  would  come  within  speaking  distance  of  him  I  have  spoken 
to  him ;  but  to  name  a  time  I  cannot. 

Q.  You  cannot  answer  when  it  was  or  where  you  ever  spoke  to  him  before  t 

A.  No,  sir ;  not  particularly. 

Q.  On  this  occasion  did  you  come  from  Delaware  to  see  General  Thomas  7 

A.  No,  sir;  I  had  other  buniness  in  Washington. 

Q.  Did  you  expect  to  see  him  or  intend  to  see  himi 

A.  Well,  I  wished  to  see  the  President  of  the  United  States,  and  I  wished 
to  see  the  cabinet.  I  saw  them  all  except  General  Thomas  in  the  Reception 
Room.  I  then  walked  into  the  East  Room,  and  I  saw  him  there ;  I  went  to  him 
in  the  East  Room  and  spoke  to  him. 

Q.  You  wanted  to  see  him  as  well  as  the  rest  of  the  cabinet. 

A.  Well,  he  was  acting,  the  papers  stated,  as  a  member  of  the  cabinet. 

Q.  Whereabouts  in  the  East  Room  did  you  encounter  him  ? 

A.  Ou  the  west  side,  I  think,  of  the  East  Room. 

Q.  Was  it  near  the  door  of  exitt 

A.  No,  sir. 

Q.  Near  the  centre  of  the  room? 

A.  I  think  it  was.  It  was  not  the  centre  of  the  room  exactly,  but  somewhere 
in  the  centre  of  the  distance  betwe(?n  that  and  the  place  of  going  out. 

Q.  At  that  time  was  General  Thomas  apparently  going  out? 

A.  No,  sir.  When  I  first  saw  him  there  he  was  very  much  engaged,  speaking 
with  a  gentleman  very  earnestly,  and  1  waited  until  he  had  leisure  and  then  I 
approached  him. 

Q.  Did  you  know  the  gentleman  he  was  speaking  with  ? 

A.  No,  sir, 

Q;  But  you  had  something  to  say  to  him.  What  did  you  intend  to  say  to 
him  when  you  found  out  that  he  was  there  ?  You  say  you  went  over  to  see 
him;  what  did  you  intend  to  say  to  him? 

A.  Well,  his  being  a  Delawarean,  and  I  from  the  same  State,  I  wanted  to 
pass  the  compliments  with  him.  I  was  glad  to  see  him.  I  had  no  particular 
desire  to  see  him  on  any  business ;  but  I  just  said  to  him  what  I  have  already 
stated. 

Q.  You  did  not  go  there  especially  to  say  to  him  that  thing,  then,  but  only 
to  see  him  ? 

A.  I  was  drawn  there  for  the  purpose  of  seeing  Mr.  Johnson,  President  of  the 
United  States.    I  had  never  seen  him. 

15  IP 
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Q.  After  you  bad  seen  Mr.  Johnson,  and  the  other  members  of  the  cabinet, 
I  understand  you  to  say  you  then  wanted  to  see  General  Thomas? 

A.  I  asked  a  firieud  with  me  where  Greneral  Thomas  was;  said  I,  *'I  do  not 
see  him." 

Q.  Who  yras  that  friend  that  was  with  yout 

A.  It  was  John  B.  Tanner. 

Q.  Where  was  he  from  1 

A.  Wasbington.  • 

Q.  Does  he  live  here  ? 

A.  Yes,  sir. 

Q.  Did  you  go  with  Tanner  to  that  levee? 

A.  Yes,  sir. 

Q.  And  after  you  had  seen  the  President  and  cabinet,  you  then  asked  him 
where  you  would  find  Thomas  ? 

A.  No  ;  that  was  not  the  manner. 

Q.  What  was  it  I 

A.  Said  I,  **  I  see  them  all  but  General  Thomas."  I  did  not  know  the  mem- 
bers of  the  cabinet  personally,  but  they  were  pointed  out  to  me,  Mr.  Browning 
and  all  the  cabinet  except  Mr.  Thomas.  I  think  they  were  all  present  in  the 
Reception  Room. 

Q.  And  all  were  pointed  out  to  you  ? 

A.  Yes,  sir ;  they  were  pointed  out  to  me. 

Q.  Having  seen  the  President,  and  having  seen  all  the  members  of  the  cabi- 
net, then  you  asked  where  you  could  find  General  Thomas  ? 

A.  No,  sir. 

Q.  What  then? 

A.  I  did  not  ask  where  I  could  find  him.  Said  I,  "  I  miss  General  Thomas 
here ;  he  is  not  in  this  room."  My  friend  said  no,  he  was  not  in  that  room ; 
and  when  we  left  the  Reception  Room"  and  came  into  the  East  Room  I  saw  him 
there. 

Q.  Did  you  go  with  your  friend  Tanner  from  the  Reception  Room  to  the  East 
Room? 

A.  Yes,  sir. 

Q.  Did  he  point  out  Thomas  to  you? 

A.  No,  sir ;  I  pointed  him  out  myself. 

Q.  What  was  the  first  thing  you  said  to  Thomas  after  he  was  through  with 
his  conversation  with  the  gentlemen  he  was  speaking  to ;  how  did  you  first 
address  him  ? 

A.  I  have  already  stated  that. 

Q.  State  it  again. 

A.  I  addressed  him  as  a  Delawarean,  knowing  him  to  be  so.  I  told  him  I 
was  from  Delaware.  He  said  he  was  a  Delaware  boy  himself.  I  knew  that 
very  well,  and  knew  his  family. 

Q.  Did  yon  shake  hands  with  him  ? 

A.  Yea,  sir. 

Q.  What  followed  when  you  told  him  you  were  from  Delaware  ? 

A.  As  I  before  stated,  he  asked  me  how  tbings  were  coming  on  in  Delaware, 
how  we  were  all  getting  along  or  how  we  were  coming  on ;  that  was  about  the 
amount  be  asked  me. 

Q.  What  was  your  answer  ? 

A.  I  do  not  recollect  the  answer  I  gave. 

Q.  What  was  said  next,  if  you  do  not  recollect  that  answer  ? 

A.  The  next  was,  as  1  before  stated,  that  I  told  him  the  eyes  of  Delaware 
were  on  him,  and  to  stand  firm ;  that  was  the  language  I  addressed  to  him. 

Q.  Was  that  all  you  said  ? 
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A.  Well,  no ;  I  repeated,  perhaps,  some  part  of  that  or  pretty  much  all.  I 
repeated  a  portion  of  it,  at  any  rate. 

Q.  When  you  asked  him  to  stand  firm,  what  was  his  reply  ? 

A.  He  said  he  was  standing  firm. 

Q.  What  did  you  next  say  1 . 

A.  I  told  him  the  people  of  Delaware  would  expect  it  of  him.  He  said  they 
should  not  bo  disappointed. 

Q.  What  next  ? 

A.  That  ho  would  stand  firm ;  and  he  then  remarked  that  he  would  kick 
that  fellow  out  in  two  or  three  days,  or  in  a  short  time,  or  in  a  few  days  ;  I 
cannot  remember  what  hits  exact  expression  was. 

Q.  Now,  I  aak  you,  Mr.  Karsner,  if  this  idea  of  kicking  out  did  not  first  come 
from  you  :  whether  you  did  not  suggest  it  ? 

A.  No,  sir. 

Q.  You  did  not  ?  ' 

A.  No,  sir. 

Q.  You  are  sure  of  that  1 

A.  I  have  taken  an  oath  here. 

Q.  I  ask  you  if  you  are  sure  of  that  ? 

A.  I  am  sure  of  that. 

Q.  When  he  said  he  would  kick  him  out  did  you  reply  ? 

A.  I  do  not  know  what  I  did  reply  just  to  that,  for  it  was  a  pretty  Revere 
expression. 

'Q.  What  did  you  reply,  severe  or  not ;  what  did  you  say  to  him  1 

A.  I  do  not  think  I  told  him  it  would  be  all  right  even  ;  I  do  not  think  I  did. 

Q.  What  did  you  tell  him  ? 

A.  I  said  "  I  think  Delaware  wiU  expect  something  from  you."  [Great 
laughter.] 

Q.  Was  that  what  you  meant  by  the  severe  remark  you  made  to  him  ]  * 

The  Witness.  What  do  you  mean  ? 

Mr.  Stanbery.  Was  that  the  severe  remark,  "  that  Delaware  expected  ho 
would  do  something  V* 

The  WiTN  ESS.  Delaware,  I  told  him,  would  expect  him  to  stand  firm,  and  his 
conduct  would  be  viewed  by  Delaware,  or  something  to  that  eftect. 

Q.  Was  that  the  severe  remark  which  you  have  said  you  made  ? 

A.  I  did  not  make  any  severe  remark. 

Mr.  Manager  Butleii.  1  think  you  misunderstood  the  witness,  Mr.  Stan- 
bery.    He  said  simply  that  it  was  a  severe  remark  that  General  Thomas  made. 

The  Witness.  Yes,  sir  ;  that  is  what  I  intended  to  convey. 

Mr.  Stanbery,  (to  the  witness.)  Did  the  conversation  stop  there  ? 

A.  It  was  not  a  very  long  one.  There  might  have  been  some  few  words 
said  after  that.     Just  bt;fore  I  left  I  renewed  the  desires  of  Delaware.  [Laughter.] 

The  Chief  Justice.  Order!  order! 

By  Mr.  Stanbery  : 

Q.  How  did  you  renew  the  desires  of  Delaware  1  Did  you  feel  yourself 
authorized  to  speak  for  Delaware  ? 

A.  Oh,  well,  you  know,  when  we  get  away  from  home  we  think  a  good  deal 
of  home,  and  are  inclined  to  speak  in  behalf  of  our  own  State. 

Q.  At  that  time  were  you  in  sympathy  with  the  wishes  of  Delaware  that  he 
should  do  something  in  regard  to  the  War  Office  ? 

Mr.  Manager  Butler.  I  object. 

Mr.  Stanbery.  What  is  the  ground  of  the  objection  ? 

Mr.  Manager  Butler.  I  do  not  think  this  is  the  proper  mode  of  proving  the 
sympathies  of  Delaware  on  this  occasion ;  and,  if  it  is,  the  sympathies  of  Delaware 
are  a  matter  wholly  immaterial  to  this  issue. 
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Mr.  Stanbbrv.  We  agree  to  that.    The  qneetion  was  as  to  the  syrnpathies 
of  the  witness.     I  will  put  the  question  in  this  form.     (To  the  witness.)     Was 
the  line  of  conduct  he  spoke  of  taking  that  which  suited  70U  ? 
A.  I  do  not  know  whether  it  would  or  no. 

Q.  Did  yon  in  that  conversation  give  him  any  advice  beyond  standing  firm 
what  he  should  do  ? 

A.  No,  sir ;  not  any  advice  further  than  I  have  stated. 

Q.  After  you  parted  there  to  whom  did  you  first  communicate  this  conversa- 
tion that  you  had  had  there  with  General  Thomas  ? 

A.  Well,  I  communicated  it — if  the  question  is  right  for  me  to  answer 
Mr.  Stanbery.  Yes,  sir;  you  will  answer  it. 
A.  I  communicated  it  to  Mr.  Tanner. 
Q.  Your  friend? 
A.  Yes,  sir ;  that  night. 

Q.  Whereabouts  did  you  communicate  that  to  Mr.  Tanner  ? 
A.  Going  along  the  street. 
Q.  Going  away  from  there  that  night  1 

A.  Yes,  sir ;  if  my  memory  serves  me  aright,  I  think  I  did  that  night. 
Q.  To  whom  next  1 
A.  I  cannot  tell  the  next  one  exactly. 

Q.  Do  you  mean  to  say  you  have  no  recollection  now  of  telling  anybody  else 
but  Tanner  ? 

A.  Yes ;  I  told  several  that  same  thing.     I  did  not  charge  my  memory  with 
the  persons  I  told  it  to. 

Q.  You  told  several  that  night,  the  next  day,  or  when  7 
A.  The  next  day 
Q.  In  Washington  ? 
A.  Yes,  sir. 

Q.  What  did  you  tell,  and  whom  to  ? 

A.  I  say  I  cannot  recollect  precisely  the  persons  I  told  it  to.     I  told   it  to 
several.* 

Q.  Do  you  recollect  any  one  besides  Tanner  1 

A.  Yes,  I  recollect  a  gentleman  from  Delaware. 

Q.  What  was  his  name  ? 

A.  His  name  was  Smith.     [Laughter.] 

Q.  What  was  the  first  name  of  that  Mr.  Smith 

A.  It  was  not  John.     [Great  laughter.] 

Q.  What  was  it,  if  you  say  you  recollect  it  was  not  John  ? 

A.  1  think  it  was  William. 

Q.  Whereabouts  did  you  see  William  Smith  1 

A.  In  Washington. 

Q.  Whereabouts  ? 

A.  I  saw  him  on  the  street. 

Q.  Near  the  court-house  ? 

A.  No,  sir. 

Q.  Whereabouts,  then  ? 

A.  I  do  not  know  where  your  coiut-house  is  here. 

Q.  Whereabouts  in  Washington  did  you  see  Smith  ? 

A.  I  think  it  was  on  Pennsylvania  avenue. 

Q.  That  is  a  pretty  long  avenue.     Whereabouts  on  the  avenue  ? 

A.  Not  far  from  the  National  Hotel. 

Q.  On  the  street  ? 

A.   Yes   sir 

q!  What  did  yon  teU  William  Smith  ? 

A.  I  told  William  Smith  just  what  I  have  told  you.    [Laughter.]   Yes,  sir,  I 
told  him  just  what  I  have  sworn  to  here. 
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Q.  What  part  of  Delaware  was  William  Smith  from  ? 
A.  He  is  from  the  banks  of  the  Brandy wiue.   [Great  laughter.) 
Q.  Which  bank  of  the  Brandywine  does  he  live  on  ? 
A.  I  think  he  is  on  the  east  bank  of  the  Brandywine,  or  northeast. 
Q.  Does  he  live  in  town  or  country  ? 
A.  He  lives  in  the  country.     He  is  a  farmer. 

The  Chief  Justick.  The  Chief  Justice  thinks  that  this  examination  is 
irrelevant  and  should  not  be  protracted. 

By  Mr.  Staxberv  : 

Q.  Mr.  Karsuer,  when  were  you  summoned  before  any  committee  in  this 
matter  ? 

A.  I  do  not  recollect  the  day.     It  was  about  the  13th,  I  think. 

Q.  Did  you  remain  in  Washington  from  the  9th  till  the  13th  ? 

A.  Yes,  sir.  I  was  engaged  in  trying  to  get  a  mail  route  in  Delaware  to 
fiacilitate  post  office  matters,  and  I  was  detained  here.  I  had  engaged  our 
representative,  Mr.  Nicholson,  and  his  father  was  very  ill  at  the  time,  and  he 
was  some  time  out  of  the  House,  which  protracted  my  stay. 

Q.  Have  you  remained  here  ever  since  ? 

A.  No,  sir.  •  I 

Q.  Do  you  know  at  whose  instance  you  were  summoned  1 

A.  No ;  I  cannot  tell  that  exactly,  at  whose  instance,  what  particular  person 
had  me  summoned.  I  was  summoned  before  the  managers  of  the  House  of 
Representatives,  and  ordered  at  a  certain  time  to  be  at  the  judiciary  apartment 
up  stairs  over  the  House  of  Representatives. 

Re-examined  by  Mr.  Manager  Butlbr  :  ^ 

Q.  You  have  been  asked  if  you  were  summoned  before  the  managers.  Did 
you  testify  there  ? 

A.  I  did. 

Q.  After  you  had  testified  there,  was  General  Thomas  called  in  1 

A.  Yes,  sir. 

Q.  Was  your  testimony,  as  you  have  given  it  here,  read  over  before  him  ? 

Mr.  Groesbkck.  We  object  to  that. 

The  WiTiNKSS.  Yes,  sir. 

Mr.  Manager  Butlkr.  Now,  I  propgse  to  ask  whether  General  Thomas  was 
asked  if  that  was  true,  and  if  he  admitted  upon  his  oath  that  it  was  true,  all 
you  have  stated. 

Mr.  Curtis.  We  objoct  to  that,  Mr.  Chief  Justice. 

Mr.  Manager  Butler.  I  think  it  is  competent. 

Mr.  Curtis.  We  do  not  think  they  can  support  their  witness  by  showing 
what  a  third  person.  General  Thomas,  said. 

The  Chief  Justice,  (to  the  managers.)  Do  you  press  the  question? 

Mr.  Manager  Butler.  I  do  press  the  question,  Mr.  Chief  Justice,  for  this 
reason :  upon  an  innocent  and  unoffen<ling  man  there  has  been  a  very  severe 
cross-examination  within  the  duties  of  the  counsel — undoubtedly  he  did  not 
mean  to  do  more  than  his  duty — attempting  t^  discredit  him  here  by  that  cross- 
examination  as  to  a  conversation.  If  that  cross-examination  meant  anything, 
that  is  what  it  meant.  Now,  I  propose  to  show  that  the  co  conspirator  here, 
Thomas,  admitted  the  correctness  of  this  man's  statements.  This  man  was 
heard  as  a  witness  by  the  House  of  Representatives ;  the  managers  of  the 
House  of  Representatives,  having  taken  his  testimony,  not  willing  to  do  any 
injustice  to  General  Thomas,  brought  General  Thomas  in  and  sat  him  down, 
and  on  his  oath  put  the  question  to  him,  is  what  this  man  says  true  ?  being  the 
same  then  as  he  swears  here ;  and  General  Thomas  admitted  it  word  for  word. 
I  think  it  is  competent  and  do  press  it. 

Mr.  Curtis.  Our  view  of  it  is,  Mr.  Chief  Justice,  tbait,  \i«c^v(i\^  ^»5^ft\  'Oa\& 
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witness  and  pnt  him  on  the  stand,  tbej  cannot  show  that  he  has,  on  a  different 
occasion,  told  the  same  story.  That  is  a  plain  matter,  and  I  do  not  understand 
that  that  is  the  ground  which  they  take. 

Mr.  Manager  Butler.  We  do  not  propose  that. 

Mr.  CcRTis.  Tlien  they  offer  the  declarations  of  General  Thomas,  not  in 
reference  to  any  conspiracy,  not  in  reference  to  any  agreement  between  himself 
and  the  President  as  to  doing  anything,  not  in  reference  to  any  act  done  pur- 
suant to  that  conspiracy,  but  simply  the  declarations  of  General  Thomas  as  to 
something  which  General  Thomas  had  said  to  this  witness  to  support  the  credit 
of  the  witness.    We  object  to  that  as  incompetent. 

Mr.  Manager  Butlbr.  Mr.  President,  having  made  the  offer,  and  it  being 
objected  to,  and  it  being  clearly  competent,  if  General  Thomas  is  ever  brought 
here  to  contradict  it  I  will  waive  it. 

Mr.  Curtis.  Very  well. 

Mr.  Manager  Butler.  Then  we  are  through  with  the  witness ;  but  we 
must  request  him  to  remain  in  attendance  until  discharged. 

Mr.  DooLiTTLE.  Now,  Mr.  Chief  Justice,  I  move  that  the  court  adjourn 
until  to-morrow  at  12  o'clock. 

The  Chief  Justice.  It  is  moved  by  the  senator  from  Wisconsin  that  the 
*Bcnate,  sitting  as  a  court  of  impeachment,  adjourn  until  to-morrow,  12  o'clock. 

The  motion  was  agreed  to ;  and  the  Senate,  sijttiug  for  the  trial  of  the  impeach- 
ment, adjourned  until  to-morrow  at  12  o'clock. 


Thursday,  April  2,  1868. 

The  Chief  Justice  of  the  United  States  entered  the  Senate  chamber  at  five 
minutes  past  12  o'clock  and  took  the  chair. 

The  usual  proclamation  having  been  made  by  the  Sergeant-at-arms, 

The  managers  of  the  impeachment  on  the  part  of  the  House  of  Representa- 
tives appeared  and  took  the  seats  assigned  them. 

The  counsel  for  the  respondent  also  appeared  and  took  their  seats. 

The  presence  of  the  House  of  Representatives  was  next  announced,  and  the 
members  of  the  House,  as  in  Committee  of  the  Whole,  headed  by  Mr.  E.  B. 
Washbume,  the  chairman  of  that  committee,  and  accompanied  by  the  Speaker 
and  Clerk,  entered  the  Senate  chamber  and  were  conducted  to  the  seats  pro- 
vided for  them. 

The  Chief  Justice.  The  Secretary  will  read  the  minutes  of  the  last  day's 
proceedings. 

The  Secretary  read  the  journal  of  the  proceedings  of  the  Senate  yesterday 
Epitting  for  the  trial  of  the  impeachment. 

Mr.  Drake.  I  send  to  the  Chair  and  offer  for  adoption  an  amendment  to  the 
rules. 

The  Chief  Justice.  The  Secretary  will  read  the  amendment. 

The  Secretary  read  as  follows  : 

Amend  rule  seven  by  adding  the  following': 

Upon  all  snch  qnestions  the  vote  shall  bo  without  a  division,  unless  the  yeas  and  nays  be 
demanded  by  one  tifth  of  the  members  present  or  requested  by  the  presiding  officer,  when 
the  same  shall  be  taken. 

Mr.  Drake.  Please  I'ead  the  rule  as  it  would  be  if  amended. 
The  Secretary  read  as  follows : 

VII.  The  presiding  officer  of  the  Senate  shall  direct  all  necessary  preparations  in  the 
Senate  cliamoer,  and  the  presiding  officer  on  the  trial  shall  direct  all  the  iorms  ot  proceed- 
ing while  the  Senate  are  sitting  for  the  purpose  of  tryinc  an  impeachment,  and  ail  forms 
duriup:  the  trial  not  otherwise  specially  provided  for.  And  the  presiding  officer  on  the  trial 
JUBjr  luje  ail  queBtiona  of  evidence  and  inddeutal  questions,  which  ruling  shall  stand  as  the 
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judgment  of  the  Seuate,  anless  somo  member  of  the  Senate  shall  ask  that  a  formal  vote  be 
taken  thereon,  in  which  case  it  shall  be  submitted  to  the  Senate  for  decision ;  or  he  mav,  at 
his  option,  in  the  first  instance,  submit  anj  such  question  to  a  vote  of  the  members  of  the 
Senate.  IJpon  all  such  questions  the  vote  shall  be  without  a  division,  unless  the  yeas  and 
nays  be  demanded  by  one-fifth  of  the  members  present  or  requested  by  the  presiding  officer, 
when  the  same  shall  be  taken. 

Mr.  Hbndricks.  I  suppose  thi^t,  being  a  change  of  a  rule,  stands  over  for 
one  day. 

The  Chief  Justice.  If  any  senator  objects. 

Mr.  Hendricks.  Yes,  sir;  I  do  object. 

The  Chief  Justice.  It  will  lie  over  for  one  day.  The  managers  on  the  part 
of  the  House  of  Representatives  will  proceed  with  their  evidence.  Senators 
wUl  please  to  give  their  attention. 

Mr.  Manager  Butler.  We  propose  now  to  call  General  Emory. 

Mr.  Stanbery.  Before  the  managers  proceed  with  another  witness  we  wish 
«  to  recall  for  a  moment  Mr.  Karsner,  the  last  n^itness. 

Mr.  Manager  Butler.  Mr.  President,  I  submit  that  if  Mr.  Karsner  is  to  be 
recalled,  the  examination  and  cros9<  ex  ami  nation  having  been  finished  on  both 
sides,  he  must  be  recalled  as  the  witness  for  the  respondent,  and  the  proper  time 
to  recall  him  will  be  when  they  put  in  their  case. 

Mr.  Stanbery.  We  v^ish  to  recidl  him  but  a  moment  to  ask  a  question  which* 
perhaps,  would  have  been  put  if  it  had  not  been  stopped  yesterday. 

The  Chief  Justice.  Is  there  any  objection  to  recalling  the  witness  for  the 
purpose  of  putting  a  single  question  to  him  ? 

Mr.  Manager  Butler.  Nut  if  it  shall  not  be  drawn  into  a  precedent. 

George  W.  Karsner  recalled. 
By  Mr.  Stanbery: 

Q.  Mr.  Karsner,  where  did  you  stay  that  night  of  the  9th  of  March,  after  you 
had  the  conversation  with  General  Thomas? 

A.  I  staid  at  the  house  of  my  friend,  Mr.  Tanner,  in  Georgetown. 

Q.  What  is  the  employment  of  Mr.  Tanner? 

A.  1  believe  he  is  engaged  in  one  of  the  departments  here  in  Washington. 

Q.  In  which  one  ] 

A.  I  think  the  War  Department. 

Q.  Do  you  recollect  whether  on  the  next  morning  you  accompanied  Mr.  Tan- 
ner to  the  War  Department  ? 

A.  I  do  not. 

Q.  You  do  not  recollect  that  ? 

A.  I  do  not  recollect  whether  I  accompanied  him  or  not.  Sometimes  I  did 
and  sometimes  I  did  not.  I  had  other  buniness,  and  sometimes  I  was  engaged 
in  that  and  did  not  accompany  him,  and  at  other  times  I  did  accompany  him. 

Q.  At  any  time  did  you  go  with  him  to  the  War  Department  and  see  Mr. 
Stanton  in  regard  to  your  testimony  ? 

The  Witness.  1  appeal  to  the  court. 

The  Chief  Justice.  Answer  the  question. 

A.  I  saw  Mr.  Stanton.  * 

Several  Senators.  Louder;  we  cannot  hear. 

The  Chief  Justice.  Itaise  your  voice  so  that  you  can  be  heai'd  in  the  cham- 
ber. 

By  Mr.  Stanbery  : 

Q.  You  say  you  saw  Mr.  Stanton  ? 

A.  Yes,  sir  ;  I  saw  Mr.  Stanton. 

Q.  What  did  you  see  him  about  ? 

A.  Nothing  particular  about ;  only  I  was  introduced  to  him. 

Q.  Whom  by  ? 
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A.  By  Mr.  Tanner. 

Q.  What  was  your  object  in  seeing  bim  ? 

A  Well,  I  bad  seen  all  tbe  great  meir  in  Washington,  and  I  wished  to  see 
him. 

Q.  That  is  your  answer  ? 

A.  Yes,  sir. 

Q.  In  that  conversation  with  Mr.  Stanton  was  any  reference  made  to  your 
conversation  with  General  Thomas  ? 

A.  I  think  there  was. 

Q.  Did  you  receive  a  note  &om  Mr.  Stanton  at  that  time,  a  memorandum  ? 

A.  No,  sir.  » 

Q.  Did  be  give  you  any  directions  where  to  go  1 

A.  No,  sir. 

Q.  Did  he  speak  about  your  being  examined  as  a  witness  before  the  committee, 
or  that  you  should  be  ? 

A.  There  was  something  said  to  that  effect. 

Mr.  Stanbbby.  That  is  all,  sir. 

Mr.  Manager  Butlbr.    That  is  all,  Mr.  Karsner. 

Hon.  Thomas  W.  Ferry  sworn  and  examined. 
By  Mr.  Manager  Butler  : 

Q.  Were  you  present  at  the  War  Office  on  the  morning  of  the  22d  of  Febru- 
ary when  General  Thomas  came  there  ] 

A.  I  was. 

Q.  At  the  time  when  some  demand  was  made  ? 

A.  I  was. 

Q.  Will  you  state  whether  you  paid  attention  to  what  was  going  on  there, 
and  whether  you  made  any  memorandum  of  it  ? 

A.  I  did  pay  attention,  and  I  believe  1  made  a  memorandum  of  the  occur- 
rences as  far  as  I  observed  them. 

Q.  Have  you  that  memorandum] 

A.  Yes,  sir,  [producing  a  papei;,] 

Q.  Will  you  please  state,  assisting  your  memory  by  that  memorandum,  what 
took  place  there,  in  the  order  as  well  as  you  can,  and  as  distinctly  as  you  can  ? 

A.  I  believe,  if  my  recollection  serves  me,  that  the  memorandum  covers  it 
perhaps  as  distinctly  as  I  could  possibly  state  it.  I  wrote  it  immediately  atYer 
the  occurrence  of  the  appearance  of 'General  Thomas,  and  perhaps  it  will  state 
substantially  and  more  perfectly  than  I  could  state  from  memory  now  what 
occurred. 

Q.  Unless  objected  to,  you  may  read  it. 
/  Mr.  Stanbbrv.  We  shall  make  no  objection. 

The  witness  read  as  follows  : 

War  DEP.VRTMENT,  Washix(;ton  City, 

February  22,  J  868. 

In  the  presence  of  Secretary  StAnton,  JiiJge  Kelley,  Moorhead,  Dodj^e,  Van  Wyck,  Van 
Horu,  Delano,  and  Freeman  Clarke,  at  twenty-five  luiuutes  past  twelve  m.,  General  Thomas, 
Adjutant  General,  came  into  this  iSecretary  ot  War  otHce/sayinp,  '*Good  morning,"  the  Sec- 
retary replying,  '*  Good  morning,  sir."  Thomas  looked  aroun<l  and  said,  '*  I  do  not  wish 
to  disturb  these  gentlemen,  and  will  wait."  Stanton  said,  **  Nothing  private  hero ;  what  do 
you  want,  sir  ?" 

Thomas  demanded  of  Secretary  Stanton  the  surrender  of  tlie  St^crotary  of  War  office. 
Stanton  denied  it  to  him,  and  ordered  him  back  to  his  own  oilico  as  Adjutant  General. 
Thomas  refused  to  go.  "  I  claim  the  office  of  Secretary  of  War,  and  demand  it  by  order  of 
the  President." 

Stanton.  **  I  deny  your  authority  to  act,  and  order  you  back  to  your  own  office.'* 

Thomas.   "  I  will  stand  hero.     I  want  no  unpleasantness  in  the  pVeseuc^i  of  these  gentle- 


men." 


Stanton.  **  You  con  stand  there  if  you  please,  but  yon  cannot  act  as  Secretary'  of  War 
I  am  Secretary  of  War.    I  order  you  out  of  uun  office  and  to  your  owu." 
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• 

Thomas.  **I  refuse  to  f^o,  and  will  stand  here." 

Staxton.  "  How  are  you  to  got  possession ;  do.yon  mean  to  use  force  ?" 

Thomas.  *'  I  do  not  care  to  use  force,  but  my  mind  is  made  up  as  to  what  I  shall  do.  I 
want  no  unploanantness,  though.     I  shall  stay  here  and  act  as  Secretary  of  War." 

Stakton.  '*  You  shall  not,  and  I  order  you,  as  your  superior,  back  to  your  own  office.*' 

Thomas.  *'I  will  not  obey  you,  but  will  stand  h^re  and  remain  here." 

&T ANTON.  "  You  can  stand  there,  as  you  please.  I  order  you  out  of  this  office  to  your 
own.     I  am  Secretary  of  War,  and  your  superior." 

Thomas  then  went  into  opposite  room  across  hall  (General  Schriver*s)  and  commenced 
ordi>ring  General  Schriver  and  General  £.  D.  Townsend.  Stanton  entered,  followed  by 
Moorhead  and  Ferry,  and  ordered  those  generals  not  to  obey  or  pay  attention  to  General 
Thomases  orders ;  that  he  denied  his  assumed  authority  as  Secretary  of  War  ad  interim^  and 
forbade  their  obedience  of  his  directions.  '*I  am  Secretary  of  War,  and  I  now  order  yon, 
General  Thomas,  out  of  this  office  to  your  own  quarters." 

Thomas.  '*I  will  not  go.    I  shall  discharge  the  functions  of  Secretary  of  War." 

Stanton.  *' You  will  not." 

Thomas.  '*I  shall  require  the  mails  of  the  War  Department  to  be  delivered  to  me,  and 
shall  transact  the  business  of  the  office." 

Stanton.  "You  shall  not  have  them,  and  I  order  you  to  your  own  office." 

Mr.  Manager  Butler,  (to  the  couuRel  for  the  respondent.)  The  witness  is 
yours,  gentlemen. 

Gross-examined  by  Mr.  Stanbery  : 

-  Q.  Did  the  conversation  stop  there  ? 

A.  So  far  as  I  heard. 

Q.  You  then  left  the  office? 

A.  I  left  in  about  fifteen  or  twenty  minutes  after  that.  I  left  General  Thomas 
in  General  Schriver's  room,  and  returned  into  the  Secretary  of  War's  room. 

Q.  Did  the  Secretary  return  with  you,  or  did  he  remain  ? 

A.  He  remained  a  few  moments  in  General  Schriver's  room,  and  then  re- 
turned to  his  own  room.     When  I  left,  he  was  in  his  own  room. 

Q.  How  early  in  the  morning  of  the  22d  did  you  get  to  the  office  of  the  Sec- 
retary of  War? 

A.  My  impression  is  it  was  about  a  quarter  past  eleven  in  the  morning.  It 
was  a  little  after  eleven,  at  any  rate. 

Q.  Had  you  been  there  at  all  the  night  before? 

A.  I  had  not. 

Q.  Did  you  hear  the  orders  given  by  General  Thomas  in  Schriver 's  room  1 

A.  Yes,  sir. 

Q.  Were  you  in  Schriver*s  room  at  the  time  those  orders  were  given  ? 

A.  I  was  at  the  threshold ;  I  had  reached  the  threshold.  I  believe  I  was  the 
first  that  followed  Secretary  Stanton.  1  believe  I  was  the  first  and  Mr.  Moor- 
head second. 

William  H.  Emory  sworn  and  examined. 
By  Mr.  Manager  Butler  : 

Q.  State  your  full  name. 

A.  William  Helmsley  Emory. 

Q.  What  is  your  rank  and  command  in  the  army  ? 

A.  I  am  colonel  of  the  fifth  cavalry,  and  brevet  major  general  in  the  army. 
My  command  is  the  department  of  Washington. 

Q.  How  long  have  you  been  in  command  of  that  department  ? 

A.  Since  the  Ist  of  September,  1867. 

Q.  Soon  after  you  went  into  command  of  the  department  did  you  l\ave  any 
conversation  with  the  President  of  the  United  States  as  to  the  troops  in  the 
department  or  their  station  ? 

A.  Y'es. 

Q.  Before  proceeding  to  give  tliat  conversation,  will  you  state  to  the  Senate 
the  extent  of  the  department  of  Washington,  to  what  it  extends,  its  territorial 
limits,  I  mean  ? 
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A.  The  department  of  Washington  consists  of  the  District  of  Golnmhia, 
Maryland,  and  Delaware,  excluding  Fort  Delaware. 

Q.  State  as  well  as  yon  can ;  if  you  cannot  give  it  all,  give  the  substance 
of  that  conversation  which  yon  had  with  the  President  when  you  first  entered 
upon  command. 

A.  It  is  impossible  for  me  to  give  anything  like  that  conversation.  I  can 
only  give  the  substance  of  it.  It  occurred  long  ago.  Lie  asked  me  about  the 
location  of  the  troops,  and  I  told  him  the  strength  of  each  post,  and,  as  near  as 
I  can  recollect,  the  commanding  officer  of  the  post. 

Q.  Go  on,  sir,  if  that  is  not  all. 

A.  That  was  the  substance  and  important  part  of  the  conversation.  There 
was  some  conversation  as  to  whether  more  troops  should  be  sent  here  or  not. 
I  recommended  that  there  should  be  troops  here,  and  called  the  President's 
attention  to  a  report  of  General  Canby,  my  predecessor,  recommending  that 
there  should  always  be  at  the  seat  of  government  at  least  a  brigade  of  infantry, 
a*  battery  of  ai-tillery,  and  a  squadron  of  cavalry ;  and  some  conversation,  mostly 
of  my  own,  wus  had  in  reference  to  the  formation  of  a  military  force  in  Mary- 
land that  was  then  going  on. 

Q.  What  military  force  ? 

A.  A  force  organized  by  the  State  of  Maryland. 

Q,  Please  state,  as  well  as  you  can,  what  you  stated  to  the  President,  in  sub- 
stance, relative  to  the  formation  of  that  military  force. 

A.  I  merely  stated  that  I  did  not  see  the  object  of  it,  as  near  as  I  can  recol- 
lect, and  that  I  did  not  like  the  organization ;  I  saw  no  necessity  for  it. 

Q.  Did  you  state  what  your  objections  were  to  the  organization  1 

A.  I  think  it  is  likely  I  did ;  but  I  cannot  recollect  exactly  at  this  time  what 
they  were.  I  think  it  likely  that  I  stated  that  they  were  clothed  in  uniform 
that  was  offensive  to  our  people,  some  portions  of  them ;  and  that  they  were 
officered  by  gentlemen  who  had  been  in  the  southern  array. 

Q.  By  the  offensive  uniform  do  you  mean  the  gray  ? 

A.  Yes,  sir. 

Q.  Do  you  remember  anything  else  at  that  time  ? 

A.  Nothing. 
'    Q.  Did  you  call  upon  the  President  upon  your  own  thought  or  were  you  sent 
for  at  that  time  ? 

A.  1  was  sent  for. 

Q.  When  again  did  he  send  for  you  for  any  such  purpose  ? 

A.  I  think  it  was  about  the,22d  of  February. 

Q.  In  what  manner  did  you  receive  the  message  ] 

A.  I  received  a  note  from  Colonel  Moore. 

Q.  Who  is  Colonel  Moore  ? 

A.  He  is  the  secretary  of  the  President  and  an  officer  of  the  army. 

Q.  Have  you  that  note  ] 

A.  I  have  not.     It  may  be  in  my  des^k  at  the  office. 
■  Q.  Did  you  produce  that  note  before  the  committee  of  the  House  of  Repre- 
sentatives 1 

A.  I  read  from  it. 

Q.  Have  you  since  seen  that  note  as  copied  in  their  proceedings  ? 

A.  I  have. 

Q.  Is  that  a  correct  copy  ? 

A.  That  is  a  correct  copy. 

Mr.  Manager  Butler,  (^to  the  counsel  for  the  respondent.)  Shall  I  use  it, 
gentlemen  ? 

Mr.  Curtis.  Certainly. 

Mr.  EvARTS.  Use  it,  subject  to  the  production  of  the  original. 
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Mr.  Manager  Butler.  If  desired.    I  suppose  it  will  not  be  insisted  on,  [hand- 
ing a  printed  paper  to  the  witness.]     Will  you  read  it? 
The  witness  read  as  follows : 

Executive  Mansion,  Washington,  D.  C, 

February  22,  1868. 

General  :  The  President  directs  me  to  say  that  he  will  be  pleased  to  have  jou  call  on  him 
as  earl V  as  practicable. 

Very  respectfully  and  truly,  yours, 

WILLIAM  G.  MOORE, 

United  States  Arm^. 

Q.  How  early  did  you  call  ? 

A.  I  called  immediately. 

Q.  How  early  in  the  day  ? 

A.  I  think  it  was  about  midday. 

Q.  Whom  did  you  find  with  the  President,  if  anybody  1 

A.  I  found  the  President.alone  when  I  first  went  in. 

Q.  Will  you  have  t£e  kindness  to  state  as  nearly  as  you  can  what  took  place 
there  ? 

A.  I  will  try  and  state  the  substance  of  it,  hut  the  words  I  callnot  undertake 
to  state  exactly.  The  President  asked  me  if  I  recollected  a  conversation  he  had 
had  with  m^  when  I  first  took  command  of  the  department.  I  told  him  that  I 
recollected  the  fact  of  the  conversation  distinctly.  He  then  asked  me  what 
changes  had  been  made.  I  told  him  no  material  changes ;  but  such  as  had  been 
made  I  could  state  at  once.  I  went  on  to  state  that  in  the  fall  six  companies  of 
the  twenty-ninth  infantry  had  been  brought  to  this  city  to  winter;  but,  as  an 
offset  to  that,  four  companies  of  the  twelfth  infantry  had  been  detached  to 
South  Carolina,  on  the  request  of  the  commander  of  that  district;  that  two 
companies  of  artillery,  that  had  been  detached  by  my  predecessor,  one  of  them 
for  the  purpose  of  aiding  in  putting  down  the  Fenian  difficulties,  had  been 
returned  to  the  command ;  that  although  the  number  of  companies  had  been 
increased,  the  numerical  strength  of  the  command  was  very  much  the  sumet 
growing  out  of  an  order  reducing  the  artillery  and  infantry  companies  from  the 
maximum  of  the  war  establishment  to  the  minimum  of  the  peace  establishment. 
The  President  said,  **  I  do  not  refer  to  those  changes."  I  replied  that  if  he 
would  state  what  changes  he  referred  to,  or  who  made  the  report  of  the  changes, 
perhaps  I  could  be  more  explicit.  He  said,  "  I  refer  to  recent  changes,  within 
a  day  or  two,"  or  something  to  that  effect.  I  told  him  I  thought  I  could 
assure  him  that  no  changes  had  been  made;  that,  under  a  recent  order  issued 
for  the  government  of  the  armies  of  the  United  States,  founded  upon  a  law  of 
Congress,  all  orders  had  to  be  transmitted  through  General  Grant  to  the  army, 
and,  in  like  manner,  all  orders  coming  from  General  Grant  to  any  of  his  subor- 
dinate officers  must  necessarily  come,  if  in  my  department,  through  me;  that  if, 
by  chance,  an  order  had  been  given  to  any  junior  officer  of  mine,  it  was  his  duty 
at  once  to  report  the  fact.  The  President  a!?ked  me,  "  What  order  do  you  refer 
to?"  I  replied,  **To  Order  No.  17  of  the  series  of  1867."  He  said,  "I  would 
like  to  see  tlie  order,"  and  a  messenger  was  despatched  for  .it.  At  this  time  a 
gentleman  came  in  who  I  supposed  had  business  in  no  way  connected  with  the 
business  that  I  had  in  hand,  and  I  withdrew  to  the  further  end  of  the  room, 
and  while  there  the  messenger  came  with  the  book  of  orders,  and  handed  it  to 
me.  As  soon  as  the  gentleman  had  withdrawn  I  returned  to  the  President,  with 
the  book  in  my  hand,  and  said  I  would  take  it  as  a  favor  if  he  would  permit 
me  to  call  his  attention  to  that  order;  that  it  had  been  passed  in  an  appropria- 
tion bill,  and  I  thought  it  not  unlikely  had  escaped  his  attention.  He  took  the 
order  and  read  it,  and  observed,  **  This  is  not  in  conformity  to  the  Constitution 
of  the  United  States,  that  makes  me  Commander-in-chief,  or  with  the  terms  of 
your  commission." 

Mr  Howard.  Repeat  his  language,  if  yon  please. 
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The  Witness.  I  cannot  repeat  it  any  nearer  than  I  am  now  doing. 

Mr.  CoiNKLiXG.  Repeat  your  last  answer  louder,  so  that  we  may  hear. 
•  Mr.  Johnson.  What  he  said. 

The  Witness.  What  who  said,  the  President  or  me  ? 

Mr.  Howard.  The  President. 

The  Witness.  He  said,  "  This  is  not  in  conformity  with  the  Constitution  of 
the  United  States,  which  makes  me  Commander-in-chief,  or  with  the  terms  of 
your  commission."  I  replied,  "  That  is  the  order  which  you  have  approved  and 
issued  to  the  army  for  our  government,"  or  something  to  that  effect.  I  cannot 
recollect  the  exact  words,  nor  do  I  intend  to  quote  the  exact  words,  of  the  Presi- 

(dent.  He  said,  "Am  I  to  understand  tliat  the  President  of  the  United  States  can- 
not give  an  order  except  through  the  General  of  the  army,"  or  **  General  Grant  V* 
*  I  said,  in  reply,  that  that  was  my  impression  ;  that  that  was  the  opinion  that  the 
army  entertained,  and  I  thoug^ht  upon  that  subject  they  were  a  unit*  I  also 
Baid,  "  I  think  it  is  fair,  Mr.  President,  to  say  to  you  that  when  this  order  came 

(out  there  was  considerable  discussion  on  the  subject  as  to  what  were  the  obliga- 
tions of  an  officer  under  that  order,  and  some  eminent  lawyers  were  consulted — 
I  myself  consulted  one — and  the  opinion  was  given  to  me  decidedly  and  une- 
quivocally that  we  were  bound  by  the  order,  constitutional  or  not  constitutional." 
The  President  observed  that  the  object  of  the  law  was  evident. 

Mr.  Manager  Butler.  Before  you  pass  from  that,  did  you  state  to  him  who 
the  lawyers  were  that  had  been  consulted  ? 

A.  Yes. 

Q.  What  did  you  state  on  that  subject? 

A.  Perhaps,  in  reference  to  that,  a  part  of  my  statement  was  not  altogether 
correct.     In  regard  to  myself,  I  consulted  Mr.  Robert  J.  Walker. 

Q.  State  what  you  said  to  him,  whether  correct  or  otherwise  ] 

A.  I  will  state  it.  I  stated  that  I  had  consulted  Mr.  Robert  J.  Walker,  in 
reply  to  his  question  as  to  whom  it  was  I  had  consulted ;  and  I  understand  other 
officers  had  consulted  Mr.  Reverdy  Johnson.^ 

Q.  Did  you  say  to  him  what  opinion  had  been  reported  from  those  consulta- 
tions? 

A.  I  stated  before  that  the  lawyer  that  I  had  consulted  stated  to  me  that  we 
were  bound  by  it  undoubt»^dly ;  and  I  understood  from  some  officers,  who  I 
supposed  had  consulted  Mr.  Johnson,  that  he  was  of  the  same  opinion. 

Q.  What  did  the  President  reply  to  that  ? 

A.  The  President  said,  "  The  object  of  the  law  is  evident."  There  the  con- 
versation ended  by  my  thanking  him  for  the  courtesy  with  which  he  had  allowed 
me  to  express  my  own  opinion. 

Q.  Did  you  then  withdraw? 

A.  I  then  withdrew. 

Q.  Did  you  see  General  Thomas  that  morning? 

A.  I  did  not,  that  I  recollect.     I  have  no  recollection  of  it. 

•Q.  (Handing  a  paper  to  the  witness.)  State  whether  that  is  an  official  copy 
of  the  order  to  which  you  referred? 

A.  No,  sir.  It  is  only  a  part  of  the  order.  The  order  which  I  had  in  my 
hand,  and  which  I  have  in  my  office,  has  the  appropriation  bill  in  front  of  it. 
That  is,  perhaps,  another  form  issued  from  the  Adjutant  General's  office;  but  it 
is  the  substance  of  one  part  of  the  order. 

Q.  Is  it  so  far  as  it  concerns  this  matter? 

A.  So  far  as  it  concerns  this  matter  it  is  the  same  order;  but  it  is  not  the  same 
copy,  or,  more  properly,  the  same  edition.  There  are  two  editions  of  the  order, 
one  published  with  the  appropriation  bill,  and  this  is  a  section  of  the  appropria- 
tion bill,  and  probably  has  been  published  as  a  detached  section. 

Q.  Is  that  an  official  copy  ? 

A.  Yes,  sir ;  that  is  an  official  copy. 
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Q.  This,  I  observe,  is  headed  "  Order  No.  15."  I  observed  you  said  "  No. 
17."     Do  you  refer  to  the  same  or  differeut  orders  ? 

A.  I  refer  to  the  same  order,  and  I  think  Order  No.  17,is  the  one  containing 
the  appropriation  bill,  the  one  I  referred  to,  and  the  one  I  had  in  my  hand,  and, 
I  think,  the  one  that  is  on  file  in  my  office.  That  made  the  confusion  in  the 
first  place.  I  may  have  said  Order  15  or  17,  but  Order  No.  17  embraces^  I 
think,  all  the  appropriation  bill,  and  is  the  full  order. 

Q.  This  is  No.  15,  and  covers  the  second  and  third  sections  of  that  act  ? 

A.  The  sections  are  the  same. 

Mr.  Manager  Butler,  (to  the  counsel  for  the  respondent.)  I  propose  to  put 
this  paper  in  evidence,  if  you  do  not  object. 

Mr.  EvARTS.  Allow  ns  to  look  at  it. 

G!*he  paper  was  handed  to  the  counsel  and  examined.] 
r.  Stanberv.  We  have  no  objection. 
Mr.  EvARTS.  We  will  treat  that  as  equivalent  to  Order  No.  17,  unless  some 
difference  should  appear. 

Mr.  Manager  Butler.  There  is  no  difference,  I  believe,  and  it  is  the  same 
as  is  set  out  in  the  answer.     Do  you  desire  to  have  it*  read  1 
Mr.  Johnson.  The  manager  will  read  it,  if  he  pleases. 
Mr.  Manager  Butler  read  as  follows  : 

[General  Orders  No.  ]5. 1 

War  Department,  Adjutant  Generai/s  Office, 

Washington,  March  12,  ld68. 

The  following'  extract  of  an  act  of  Congress  is  published  for  the  information  and  govem- 
ment  of  all  cuueerned : 

[Public— No.  85.] 

AN  ACT  making  appropriations  for  the  support  of  the  army  for  the  year  ending  Jane  30, 

ISiiS,  and  for  other  purposes. 

Sf.c.  2.  And  he  it  further  enncttd.  That  the  headquarters  of  the  General  of  the  army  of  the 
United  States  hhall  be  at  the  city  of  Washing^ton,  and  all  orders  and  instructions  relatui^  to 
military  operations  issued  by  the  President  or  Secretary  of  War  shall  be  issued  through  the 
General  of  the  army,  aud,  in  case  uf  liis  inHbility,  through  the  next  in  rank.  The  General  of 
the  army  shall  not  b«  removed,  suspended,  or  relieved  from  command,  or  assigned  to  duty 
elsewliere  than  at  said  headquarters,  except  at  his  own  request,  without  the  previous  approval 
of  the  Senate ;  and  any  ordcra  or  instructions  relating  to  military  operations  issued  (X)ntrary 
to  the  requirements  of  this  section  shall  be  null  and  void;  and  any  ofiicer  who  shall  issue 
ord<'rs  or  instructions  contrary  to  the  provisions  of  tliis  section  shall  be  deemed  guilty  of  a 
misdemeanor  in  office  ;  and  any  officer  of  the  army  who  shall  transmit,  convey,  or  obey  any 
orders  or  instnictions  so  issued  contrary  to  tho  provisions  of  this  section,  knowing  that  such 
orders  were  so  issued,  sliall  be  liable  to  imprisonment  for  not  less  tlian  tw^o  nor  more  than 
twenty  years,  upon  conviction  thereof  in  any  court  of  competent  jmisdiction. 

Slc.  3.  And  he  it  further  enacted,  That  section  three  of  the  joint  resolution  relative  to 
appointments  to  tho  Military  Academy,  approved  June  16,  l^CO,  bo  and  the  same  is  hereby 
Tej>ealod. 

Sec.  5.  And  he  it  further  enacted.  That  it  shall  be  the  duty  of  the  officers  of  the  army  aud 
navy  and  of  the  Fre«'dmen's  Bureau  toprohibit  aud  prevent  whipping  or  maiming  of  the  per- 
son as  a  punishment  for  any  crime,  misdemeanor,  or  offence,  by  any  pretended  civil  or  mili- 
tary authority  in  any  State  lately  in  rebellion,  until  the  civil  government  of  such  St^te  shall 
have  been  restored,  and  shall  have  been  recognized  by  the  Congress  of  the  United  States. 

8kc.  G.  And  he  it  further,  enacted.  That  all  mititary  forces  now  organized  or  in  sfrvice  in 
either  of  the"  States  of  Virginia,  North  Carolina,  South  Carolina,  Georgia,  Florida,  Alabama, 
Louisiana,  Mississippi,  and  Texas,  be  forthwith  disbanded,  and  that  the  further  organization, 
arming,  or  (tailing  into  service  of  the  said  militia  forces,  or  any  part  tliereof,  is  hcsreby  pro- 
hil>ited,  under  any  circumstances  whatever,  until  the  same  shall  be  authorized  by  Congress. 


1 


Approved  March  2,  1867. 

By  order  of  the  Secretary  of  War : 

E.  D.  TOWNSEND, 

Assistant  Adjutant  Qenertd, 
Official : 

E.  D.  TOWNSEND, 

AskUtanl  Adjuloid  Gt^tToX. 
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Q.  Yon  are  still  in  commaDd  of  the  department,  as  I  understand  t 
A.  Yes,  sir. 

Cross-examined  by  Mr.  Stanbery  : 

Q.  The  paper  which  yon  had,  and  which  was  read  by  the  President  on  that 
day,  was  marked  "  Orders  No.  17,"  was  it  ? 

A.  15  or  17. 

Q.  This  is  15  ;  is  the  other  17  ? 

A.  I  think  it  was,  but  I  will  not  be  sure. 

Q.  In  that  paper  marked  No.  17  was  the  whole  appropriation  act  printed  and 
Bet  out,  and  was  it  in  other  respects  like  this  ? 

A.  In  other  respects  like  that.  There  is  one  thing  I  wish  to  state.  The 
copy  on  file  in  my  office  contains  the  appropriation  bill,  and  I  may  have  con- 
founded them.     It  is  numbered  17. 

Q.  And  it  is  your  impression  that  the  paper  read  by  you  at  the  President's 
was  the  same  you  had  ? 

A.  That  is  my  impression,  although  it  may  have  been  that  now  before  you. 
I  cannot  say. 

Q.  As  I  understand  you,  when  the  document  No.  17  was  sent  to  the  officers 
of  the  army,  there  was  a  discussion  among  them,  you  said  ? 

A.  Yes. 

Q.  I  see  this  document  contains  no  construction  of  that  act,  but  simply  gives 
the  act  for  their  information ;  is  that  so  ? 

A.  Yes,  sir. 

Q.  Upon  reading  the  act,  then,  a  discussion  arose  among  the  officers  of  the 
army? 

A   Yes. 

Q.  As  to  its  meaning,  or  what  ? 

A.  A  discut^eion  with  a  view  of  ascertaining  what  an  officer's  obligations  were 
under  that  act. 

Q.  You  had  received  no  instructions  from  the  War  Department  or  elsewhere 
except  what  are  contain'ed  in  that  document  itself  I 

A.  None  whatever. 

Q.  It  left  you,  then,  to  construe  the  act  ? 

A.  Yes,  sir. 

Q.  Upon  that  you  say  that  to  settle  your  doubts  you  applied  to  an  eminent 
lawyer  ? 

A.  I  had  no  doubt  myself,  but  to  satisfy  the  doubts  of  others. 

Q.  You  applied  to  an  eminent  lawyer  ? 

A.  Yes,  sir. 

Q.  And  that  gentleman  whom  you  applied  to  was  Mr.  Robert  J.  Walker  ? 

A.  Yes,  sir. 

Q.  Was  it  he  that  advised  you  that  you  were  bound  to  obey  only  orders 
coming  through  General  Grant,  whether  it  was  constitutional  or  unconstitutional 
to  send  orders  in  that  way  ? 

A.  The  question  of  Constitution  was  not  raised ;  it  was  only  a  question  of 
whether  we  were  bound  by  that  order. 

Q.  I  understood  you  to  say  that  the  answer  was  "  constitutional  or  not  con- 
stitutional," in  your  response  to  Genera)  Butler  1 

A.  I  made  a  mistake,  then.  The  question  was  whether  we  were  bound  by 
it,  and  I  should  like  to  correct  it. 

Mr.  Manager  Butler.  You  may  do  so. 

Mr.  Stanbery.  Certainly.  (To  the  witness.)  You  said  in  your  former  answer 
that  the  advice  was  that  you  were  bound  to  obey  it  whether  it  was  constitu- 
tional or  not. 

A.  Until  it  was  decided.  We  had  no  right  to  judge  of  the  Constitution — the 
officers  had  not. 


the  advice  you  got? 


Q.  X'ntil  it  wij"  decided — decided  by  whom  nnd  where  T 

A.  By  the  8«[ii'i'tnc  Court;  nnd  not  only  that,  after  the  dec 

aulgtttfti  to  UB  in  orders  as  null  and  void,  and  no  longi^r  ( _ 

mii  lo  ihii  I'rtiflideut  that  ho  Imd  approved  something,  <Ud  yoo^ 
D  that  Order  No.  17  which  coutuinud  the  whole  of  the  act  I 


Q.  ^^f^^^n^oD  mean  to  uy — thHt  he  had  approved  the  order,  or  had 
approved  the  «tT 

A.  As  far  as  we  are  concerned,  the  order  and  the  act  are  the  enme  thing ;  and  i 
if  you  will  ohserve,  it  ie  mnrked  "approved."     Tlint  miatis  hy  the  Preeideut. 

Q.  What  IB  marked  ■'  approved,''  tne  order  or  the  act  ? 

A.  The  act  ie  marked  "  approved,"  The  order  contains  nothing  hut  the  act  j 
not  a  word  hueidea. 

Q.  Then  the  approval  that  you  referred  to  was  to  the  act  ? 

A.  I  consider  the  act  and  the  order  the  same. 

Q.  But  the  word  "  approved"  you  speak  of  was  to  the  act  1  « 

A.  Of  course ;  bat  as  far  as  we  are  concerued  in  the  army  the  act  and  the 
order  are  the  same  thing. 

Mr.  Manager  Wilson,  Mr,  President,  we  now  offer  a  duly  authenticated  copy 
of  General  Emory's  commiasiou  ; 

The  PrtiiHtitt  of  tht  United  Slalet,  to  all  kIio  ihaU  set  Ihnt  pnscntt  grerting : 

Know  ye,  that  I  do  h^rpby  confer  on  William  H.  Emory,  of  llie  army  of  the  UuiteJ  StalM, 
by  andwitlillioaJvicoaiulconsBDt  oftho  Soiinle,  the  rank  ul' m^cir  geiiural  b/brevut  in  mtiil 
army,  to  mukssaucli  Irom  tbu  I:!tb  du^  of  Marub.  ia  thuyuar  of  our  Li)rd  IrtUTi,  for  snlluut 
and  meritoriooi  HerviceH  at  the  battle  ot  Cedar  Crock,  Virpiiia ;  *nd  I  do  strictly  chnrge  and 
require  nil  officem  and  Buldiurs  Eu  obey  and  respect  bim  airordiaifly ;  and  he  in  tu  observe  and 
follow  liucb  orders  aud  directions  from  liine  to  liuie  aa  be  shall  receive  fioin  me  cir  the  future 
Frexideul  of  the  United  States  of  America,  aud  other  officer*  set  over  him  acirurdiiig  to  law, 
and  the  rnlrs  aud  discipline  of  war.  This  cummissiuu  to  I'unlinuc  in  force  during  llie  plua- 
Bure  of  the  PreaidKiit  ot  the  United  Stnttm  for  the  time  beiug. 

Given  tinder  niy  hund  at  the  city  of  Wnabington,  Ihia  17th  day  of  July,  in  the  year  of  our 
Lord  IrqjG.  aud  of  Ibe  aiuuty-lirsl  year  of  tho  iudeuendouce  of  the  Uiato<l  Htati-K. 

AiVUKEW  JOIISSOS. 
[Seal  of  the  War  Departraeol.] 

By  (he  Ftesideut : 


This  is  duly  certified  from  the  department,  the  certificate  being  as  follows ; 
War  Devartmest,  Adjltant  General's  Office, 

March  ^,  lana 

It  appcani  from  the  retMirds  of  this  office  that  tlie  annexed  document  in  a  true  copy  of  tbe 
original  comuiiatiion  iiiiiued  tu  Ilruvut  Miijur  Gcncial  W,  1[,  Emory,  United  States  army, 
from  liiis  office. 


Ho  it  known  that  E. D. Towuaond,  who  lina  signed  the  forepoing  certificate,  ia  an  agsisl- 
ant  adjutant  genural  of  tbe  army  of  tbe  L'uited  Slated,  and  that  to  bin  titteetatiou  113  such 
full  faith  and  crvdit  are  and  onelit  to  be  pven. 

In  testimony  wliurcef  I,  E,  Si,  Stanton,  Setn;tary  of  War,  have  hereunto  net  my  bnnd,  and 
canwd  the  Sfnl  of  the  U('|iurtniuut  of  War  of  the  United  States  of  Amerien  to  be  affixed  on 
this  -J-lth  day  of  March,  IsUS, 

LsEAL,]  E.  M.  STASTOH,  SuTitntgof  liar. 


J- 


uig  §^n«n]  BittiMy  Id  iW 


-SSfof 


[MpdcislOrderi,  No.  420.] 
Headquarters  Ahmv  op  thb  UkiTBD  Rtateh,  . 
Adjutant  GckeralV  Oefil-K,  If  uaAw^Ma,  4qpW  S^i.tSer. 
[Extract.]  f-  ,^  ■■■■;.''■■.■.   ' 

S.*).  Brevet  Major  Gmentl  W.  H.  Emory  will  furtfawitb  Telirva  Bf^^'.1f|^  Gep«ial 
Cniibv,  in  (iiniiuHuil  of  tiiu  ilvpnrtiiivDt  of  WHsbiufrtun,  aiiJ  iir  tlinwti^HOff  {jjie' frmtdeiit  i( 
kiwigiied  to  dnlT  armnliu^  tu  liU  l>ruvtit  of  iiiajui  geuural  while  exiTci^flfrfltfeh  coniuiiuiiL 
Bj  commanu  of  Uviu-ral  Graul. 


We  now  offer  tlie  order  of  the  PreBident,  under  wliich  General  ThomBS 
resumed  his  daties  as  Adjutant  General  of  tim  army  of  the  United  Slates  ; 

Executive  Mansiox,  llaskingtoa,  D.  C,  February  in,  1S6%. 
GeseraL:  I  (Icgire  that  Brevet  Mnjor  GrultuI  Loteuzo  TIioidm  resuoie  hi*  duties  as 
Adjutant  Geni^rnl  of  the  army  of  the  United  Slates. 
BciipoctfnllT  youn, 

ANDREW  JOHNSON. 
G«rierAl  U,  S.  Grast, 

Comtiuiivling  Armg  of  the  f'liUtd  States   IVathingloa,  D.  C 

It  ifl  the  original  order. 

I  now  offi*  the  original  letter  of  General  Grant  retjuesting  the  President  to 

[lut  in  writing  a  verbal  onler  which  )ic  had  given  him  prior  to  the  date  of  this 
etter.     Both  the  loiter  and  the  indijnjornuiit  by  the  Presideut  arc  original. 
Mr.  Sta.nberv.  Allow  ae  to  look  at  it. 
Mr,  Manager  Wilson.  Certainly. 

[The  lutter  was  handed  to  counsel,  and  aflcr  cxamiuatlon  returned  to  the 
tnanagcre.  | 

Mr.  Manager  WiLSON.  I  will  read  it: 

Headquarters  Ar.mv  of  the  Uxitrd  Stater, 

llaMHtloii,  D.  C,  Jnnaarg  'J4,  It'" 


Sir  !  I  liiive  the  lienor  very  rwipod  fully  to  mjiiost  to  liavc  in  wriliup  ihu  onliT  which  the 
-  -■-■  -■'  — E  me  vcrbslly  on  Smiduy,  tlio  Itkli  instant,  to  diawgunl  the  orders  uf  K'"   " 
Secretary  uf  War  nutil  1  knew  from  the  Prcsideat  blnmclf  thai  they  w 


Pre'id'-ut  gave  me  verbally  on  Sunday,  the  Itkli  instant,  to  diawgunl  the  orders  uf  Hon.  E. 
■ "  ■'  "  ■  ■  ■ -     - .    .  j,iu,gt.|,-  thni  they  were  J ' 

I, 

U.  S.  GRANT,  General. 

L'poD  which  letter  is  the  following  indorsement : 


I  have  the  lioaor  (o  be,  very  respectfully,  your  ubcdioiil  servant. 

His  Excellency  A.  .loirsHON, 

Pnii'ltnl  of  the  Vnitat  States. 


EXEa'TIVK  SlAKStOS, 

IViiahmgtiin,  U.  C,  January  •£),  ItilGS. 
ADnKEW  Joiis^nx,  PrmiiUat  af  iSe  United  Statn. 

In  reply  to  rvqui;:!!  of  G>'>ii-ral  Uritat  of  the  ^ih  Jannary,  1^^,  the  President  does  so,  Bi 
follows :  ' 

As  n*()ncstei]  in  tliii  eomniiintrHtion,  General  Grant  is  iustrocted  in  wrilirif;  not  to  obey 
any  order  IVom  (he  War  Di')iHrtiiieiit  uiisuiiied  to  bi-  iiiHui-d  by  tlie  cliri>ctir>n  uf  [he  Prenideul, 
niJeM  such  onler  is  kmiwn  by  ibe  Gi-iicral  couimaiidiiig  the  ariiiits  of  the  United  States  lo 
btne  l>een  autburiied  by  tlxt  ExeenUve. 

ANDREW  JOHNSON. 
Mr,  Camrron.  I  should  he  glnd  lo  have  that  read  by  the  Clerk. 
The  Ch[KF  JcrtTlcR.  The  Si-cri>tiiry  will  rend  the  ofder. 
The  Secretary  rf-ad  llie  ktterof  GeuerjU  Grant  and  the  iudoreement  last  read 
by  Mr.  Manager  Wilaoa. 
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Mr.  Manager  Wilson.  The  next  docnment  which  we  produce  is  a  letter 
written  by  the  President  of  the  United  States  to  General  Grant  of  date  of  Feb- 
ruary 10,  1868.  It  is  the  original  letter,  and  I  send  it  to  counsel  that  they  may 
examine  it. 

[The  letter  was  handed  to  the  counsel  for  the  President,  and  examined  by 
them.] 

Mr.  Stanbbky.  Mr.  Chief  Justice,  it  appears  that  this  is  a  letter  purporting 
to  be  a  part  of  a  correspondence  between  General  Grant  and  the  Pretjident.  I 
ask  the  honorable  managers  whither  it  is  their  intention  to  produce  the  entire 
correspondence  1 

Mr.  Mana<i^er  Wilson.  It  is  not  our  intention  to  produce  anything  beyond 
this  letter  which  we  now  offer. 

Mr.  Stanbery.  No  other  part  of  the  correspondence  but  this  letter? 

Mr.  Manager  Wilson.  That  is  all  we  propose  now  to  offer. 

iThe  letter  was  returned  to  the  managers.] 
ir.  Stanbery.  We  wish  the  honorable  managers  to  state  what  is  the  pur- 
pose of  introducing  this  letter  ?     What  ia  the  object  ?     What  is  the  relevancy  1 
What  does  it  relate  to  ? 

Mr.  Manager  Wilson.  I  may  state  that  the  special  object  we  have  in  view  in 
the  introduction  of  this  letter  is  to  show  the  President's  own  declaration  of  his 
intent  to  prevent  the  Secretary  of  War,  Mr.  Stanton,  resuming  the  duties  of 
the  office  of  Secretary  of  War,  notwithstanding  the  action  of  the  Senate  on 
his  case,  and  the  requirement  of  the  tenure- of-office  bill.     Do  you  desire  it  read  ? 

Mr.  Stanbery.  Certainly,  if  it  is  to  come  in. 

Mr.  Manager  Wilson.  I  ask  the  Secretary  to  read  it. 

The  Chief  Justice.  The  Secretary  will  read  it. 

The  Secretary  read  the  letter,  as  follows  : 

•  Executive  Mansion,  February  10,  1^08. 

General:  The  extraordiuary  character  of  jour  letter  of  the  3d  itifltant  would  seem  to 
preclude  any  reply  on  my  part;  but  the  miinner  iu  which  pnblieity  has  Imh3u  ^iven  to  the 
correspondence  of  which  that  letter  forms  apart,  and  the  grave  questions  which  are  involved, 
induce  mo  to  take  ihis  mode  of  giving:,  as  a  proper  sequel  to  the  communications  which  have 
passed  between  us,  the  statements  of  the  live  members  of  the  cabinet  who  were  present  oo 
the  occasion  of  our  conversation  on  the  Nth  ultimo.  Copies  of  the  letters  which  thej'  have 
addressed  to  me  upon  the  subject  are  accordingly  herewitli  enclosed. 

You  speak  oi  my  letter  of  the  31st  ultimo  as  a  reiteration  of  the  "many  and  gross  misre- 
presentations "  contained  in  certain  newspaper  articles,  and  reassert  the  correctness  of  the 
statements  contained  in  your  communication  of  the  28th  ultimo ;  adding — and  hero  I  jjive 
your  own  words — ** anything  iu  yours  iu  reply  to  it  to  the  contrary  notwithstanding." 

Wh<*n  a  controversy  upon  matters  of  fact  reaches  the  point  to  which  this  hiis  been  bronplit, 
furtijer  asseitiouor  denial  between  the  immediate  parties  should  cease,  especially  where,  ni^m 
either  side,  it  loses  tlie  character  of  the  respectful  aiscussion  which  is  required  by  the  relations 
In  which  the  parties  stand  to  each  other,  and  degenerates  iu  tone  and  temper.  Iu  such  a 
case,  if  there  is  nothing  to  rely  upou  but  the  opposing  statements,  conclusions  nnist  be  drawn 
irom  those  stateinents  alone,  and  trom  whatever  intrinsic  probabilities  they  afford  in  favor  of 
or  against  either  of  the  parties.  I  should  not  shrink  from  this  test  in  this  controversy  ;  but, 
fortunately,  it  is  not  left  to  this  test  alone.  There  were  five  cabinet  officers  present  at  tlie 
conversation,  the  detail  of  which,  iu  my  letter  of  the  28th  ultimo,  you  allow  yourself  to  say 
contains '*  many  and  gross  misrepresentations."  These  gentlemen  heard  that  conversat ion 
and  have  read  my  statement.  They  speak  for  themselves,  and  I  leave  the  proof  without  a 
word  of  comment. 

I  deem  it  ])roper,  before  concluding  this  communicatioo,  to  notice  some  of  the  statements 
contained  iu  your  letter. 

You  say  that  a  performance  of  the  promises  alleged  to  have  been  mode  by  you  to  the  Pres- 
ident **  would  have  involved  a  resistance  to  law,  and  an  inconsistency  with  the  whole  history 
of  my  connection  with  the  suspension  of  Mr.  Stanttm."  You  then  state  that  you  had  fears 
the  l^resident  would,  on  the  removal  of  Mr.  Stanton,  appoint  some  one  in  his  place  who 
would  embarrass  the  army  in  carrying  out  the  recousiruction  acts,  and  add : 

**  It  was  to  prevent  such  an  appointment  that  I  accepted  the  otHceof  Secretary  of  War  ad 
interim,  and  not  for  the  purpose  ot  enabling  you  to  get  rid  of  Mr.  Stanton  by  my  withhoI«iing 
it  from  him  in  opposition  to  law,  or,  not  doing  so  myself,  surrendering  it  to  one  who  would, 
as  the  statements  and  assumptions  in  your  communication  plainly  inmcato  was  sovk^\^\.,*' 
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First  of  all,  you  here  admit  that  from  the  very  beginning  of  what  you  term  **the  whole 
history  "  of  your  connecrioii  with  Mr.  Stanton's  suspension,  you  intended  to  circumvent  the 
Presideut.  It  wiis  to  carry  out  that  inttnt  that  you  accepted  the  appointment.  This  was 
in  your  mind  at  the  time  of  your  acceptaueo.  It  was  not,  then,  in  obedienc**  to  the  order  of 
your  superior,  as  has  heretofore  been  su])po8ed,  that  you  assumed  the  duties  of  the  office. 
You  knew  it  was  the  President's  purpose  to  prevent  Mr.  Stanton  from  resuming  the  office  of 
Secretary  of  War ;  and  you  intended  to  defeat  that  purpose.  You  accepted  the  office,  not  in 
the  interest  of  the  President,  but  of  Mr.  Stanton.  If  this  purpose,  so  entertained  by  you, 
had  been  conli'm^d  to  yourself;  if,  when  accepting  the  office,  you  had  done  so  with  a  mental 
reservation  to  frustrate  the  President,  it  would  have  been  a  Uicit  deception.  In  the  ethics  of 
some  persons  such  a  course  is  allowable.  But  you  cannot  stand  oven  upon  that  questionable 
ground.  The  "history"  of  your  connection  with  this  transaction,  as  written  by  yourself, 
places  you  in  a  ditTerent  predicament,  and  shows  that  you  not  only  concealed  your  design 
from  the  Presideut.  but  induced  him  to  suppose  that  you  would  carry  out  his  purpose  to  keep 
Mr.  Stanton  ttut  of  office,  by  retainiug  it  yourself  after  an  attempted  restoration  by  the  Sen- 
ate, so  as  to  require  Mr.  Stanton  to  establish  his  rijjht  by  judicial  decision. 

I  now  f^ive  that  part  of  this  ** history"  as  written  by  yourself  in  your  letter  of  the  28th 
ultimo : 

*'  Some  time  aft^r  I  assumed  the  duties  of  Secretary  of  War  ad  interim^  the  President 
asked  mo  my  views  as  to  the  course  AJr.  Stanton  would  have  to  pursue,  in  case  the  Senate 
should  not  concur  in  his  suspension,  to  obuiin  possession  of  his  office.  My  reply  was,  in  sub- 
stance, that  Mr.  Stanton  would  have  to  appeal  to  the  courts  to  reinstate  him,  illustrating  my 
position  by  citing-  the  ground  I  had  taken  in  the  case  of  the  Baltimore  police  commissioners.  * 

Now,  at  that  time,  as  you  admit  in  your  letter  of  the  3d  instant,  you  held  the  (»ffice  for  the 
very  object  of  defeating  an  appeal  to  the  courts.  In  that  letter  you  say  that  in  accepting  the 
office,  oue  motive  was  to  prevent  the  President  from  appointing  some  other  person  who  would 
retain  possession,  and  tlms  make  judicial  proceedings  necessary.  You  knew  the  President 
was  unwilling  to  trust  the  office  with  any  one  who  would  not,  by  holding  it,  compel  Mr. 
Stanton  to  resort  to  the  courts.  You  perfectly  understood  that  in  this  interview,  '*some  time** 
after  you  accepted  the  ot^ce,  the  President,  nt)t  content  with  your  silence,  desired  an  expres- 
sion of  your  views,  and  you  answered  him  that  Mr.  Stanton  *' would  have  to  appeal  to  the 
courts." 

If  the  Piesident  lyid  reposed  confidence  before  he  knew  your  views,  and  that  confidence 
had  been  violated,  it  mighi  have  been  said  ho  made  a  mistake  ;  but  a  violation  of  confidence 
reposed  after  that  conveisation  was  no  mistake  of  his  nt)r  of  yours.  It  is  the  fact  only  that 
needs  be  stated,  that  at  the  date  of  this  conversation  you  did  not  intend  to  hold  the  office 
with  the  purpose  of  forcing  Mr.  Stanton  into  court,  but  did  hold  it  then,  and  had  accepted  it, 
to  prevent  that  course  from  being  carried  out.  In  other  words,  yen  said  to  the  President : 
**That  is  the  proper  course,"  and  you  said  to  yqurself :  "  I  have  accepted  this  office  and  now 
hold  it  to  deteat  that  course."  The  excuse  you  make  in  a  subsequent  paragraph  of  that  let- 
ter of  the  2b'th  ultimo,  tliat  aftenvards  you  changed  your  viens  as  to  what  would  be  a  proner 
course,  has  nothing  to  do  with  the  point  now  under  consideration.  The  point  is,  that  before 
you  chanp-ed  your  views,  you  had  secretly  determined  to  do  the  very  thing  which  at  last  you 
did — surrender  the  office  to  Mr.  Stanton.  You  may  havu'  chanojed  your  views  as  to  the  law, 
but  you  certainly  did  not  change  your  views  as  to  the  course  you  had  marked  out  for  your- 
self from  the  beginning. 

I  will  only  notice  one  more  statement  in  your  letter  of  the  3d  instant — that  the  perform- 
ance of  the  j)i  omises,  which  it  is  alleged  were  made  by  you,  would  have  involved  you  in  the 
lesistance  ol  law.  I  know  of  no  statute  that  would  have  been  violated  had  you,  canying 
out  your  promises  in  good  faith,  tendered  your  resignation  when  you  concluded  not  to  be 
made  a  party  in  any  legal  proceedings.     You  add  : 

"I  am  in  a  measure  confirmed  in  this  conclusion  by  your  recent  orders  directing  mo  to 
disobey  orders  from  the  Secretary  of  War,  my  superior  and  your  subordinate,  without  hav- 
ing <*ountermanded  his  authority  to  issue  the  orders  I  am  to  disobey." 

On  the  24th  ultimo  you  addressed  a  note  to  the  President,  requesting  in  writing  an  order 
given  to  you  verbally  five  days  before  to  disregard  orders  from  Mr.  Stanton  as  Secretary  ot 
War,  until  you  "knew  from  the  President  himself  that  they  were  his  orders." 

On  the  'iUth,  in  compliance  with  your  request,  I  did  give  you  instructions  in  writing  *'not 
to  obey  any  order  from  the  War  Department,  assumed  to  be  issued  by  direction  of  the  Presi- 
dent, unless  such  older  is  known  by  the  General  commanding  the  armies  of  the  United 
States  to  hav(!  been  authorized  by  the  Executive." 

There  are  some  orders  which  a  Secretary  of  War  may  issue  without  the  authority  of  the 
President;  there  are  others  which  he  issues  simply  as  the  agent  of  the  President,  and  which 
purport  to  be  "by  direction"  of  the  President.  For  such  orders  the  President  is  responsible, 
and  he  should  therefore  kuow  and  understand  what  they  are  before  giving  such  "direction." 
Mr.  Stanton  stales,  in  his  letter  of  the  4th  instant,  which  accompanies  the  published  corre- 
spondence, that  he  *'  has  had  no  correspondence  with  the  President  since  the  J'ith  of  August 
last ;"  and  he  further  says  that  since  he  resumed  the  duties  of  the  office  he  has  continued  to 
discharge  them  "without  any  personal  or  written  communication  with  the  President;"  and 
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be  adds,  *' no  orders  have  boen  issaed  from  this  department  in  the  name  of  the  President 
with  my  knowledge?,  and  I  have  received  no  orders  from  him." 

It  thus  sccniM  tiiat  Mr.  Stanton  now  discharpfen  the  duties  of  the  War  Department  withoat 
any  reference  to  the  President,  and  without  uning  his  name. 

My  order  to  you  had  only  reference  to  orditrs  *' assumed  to  be  issued  by  the  direction  of 
the  President."  It  would  appear  from  Mr.  Stanton's  letter  that  you  have  received  no  such 
orders  from  him.  However,  in  your  note  to  the  President  of  the  3<)th  ultimo,  in  which  you 
acknowledg-e  the  receipt  of  the  written  order  of  the  29th,  you  say  that  you  have  b^en 
informed  by  Mr.  Stanton  that  ho  has  not  received  any  order  limiting  his  authority  to  is:<ue 
orders  to  the  army,  acc4)rding  to  the  practice  of  the  department,  and  state  that  **  while  this 
authority  to  the  War  Department  is  not  countermanded,  it  will  bo  satisfactory  evidence  to 
me  that  any  orders  issued  from  the  War  Department  by  direction  of  the  President  are  author- 
ised by  the  Executive." 

The  President  issues  an  order  to  you  to  obey  no  order  from  the  War  Department,  purport- 
ing to  be  ma<le  **by  the  direction  of  the  President,"  until  you  have  referred  it  to  him  for  his 
approval.  Yon  reply  that  you  have  received  the  President*s  order  and  will  not  obey  it;  but 
will  obey  an  order  purporting  to  be  given  by  his  direction,  if  it  comes  from  the  War  Depart- 
ment. You  will  not  obey  the  direct  order  of  the  President,  but  will  obey  his  indirect  order. 
If.  as  you  say,  there  has  been  a  practice  in  the  War  Department  to  issue  orders  in  the  name 
of  the  President  without  his  direction,  does  not  the  precise  order  you  have  retiuested  and 
have  received  change  the  practice  as  to  the  General  of  the  army  7  Could  not  the  President 
countermand  any  such  order  issued  to  you  from  the  War  Department?  If  you  should 
receive  an  order  from  that  department,  issued  in  the  name  of  the  President,  to  do  a  special 
act,  and  an  order  directly  from  the  President  himself  not  to  do  the  act,  is  thero  a  doubt 
which  you  are  to  obey  J  You  answer  the  question  when  you  say  to  the  Prchident,  in  your 
letter  of  the  I3d  instant,  the  Secretary  of  War  *'is  my  superior  and  your  subordinate,"  and 
yet  rou  refuse  obedience  to  the  superior  out  of  deference  to  the  subordinate. 

Without  further  comment  upon  the  insubordinate  attitude  which  you  have  assumed,  I  am 

at  a  loss  to  know  how  you  C4in  relieve  yourself  from  ol)edience  to  the  orders  of  the  President^ 

who  is  made  by  the  Constitution  the  Commander-in-chief  of  the  army  and  navy,  and  is 

therefoic  the  official  superior  as  well  of  the  General  of  the  army  as  of  the  Secretary  of  War. 

Respectfully  yours, 

ANDREW  JOHNSON. 

General  U.  S.  Grant, 

Commanding  Armies  of  the  United  States^  Washington,  D.  C. 

[Several  senators  had  gone  out  during  the  reading  of  the  letter.] 

Mr.  Manager  Wilson.     We  now 

The  Chief  Justice.  Before  the  honorable  manager  proceeds,  he  will  wait 
niUil  the  seats  of  the  senators  arc  filled.  The  Sergeant-at-arms  will  inform 
senators  that  their  presence  is  wanted. 

Several  senators  having  returned  to  the  chamber. 

The  Chief  Justice.  The  honorable  manager  may  proceed. 

Mr.  S TANBERV.  I  ai«k  the  honorable  managtjr  if  he  is  done  reading  all  that 
belongs  to  that  lettt*r.  In  that  letter  certain  documents  are  referred  to  as 
explanatory  of  it.     Do  you  propose  to  read  those  papers  ? 

Air.  Manager  Wilson.  All  has  been  read  which  we  propose  to  offer." 

Mr.  Stanberv.  You  do  not,  therefore,  propose  to  offer  the  papers,  copies  oi 
which  accompany  that  letter  and  which  are  referred  to  in  it? 

Mr.  Manager  Wilson.  I  have  stated  to  the  counsel  that  wo  offered  a  letter 
of  the  President  of  the  United  States.  It  has  been  read.  We  proposed  to 
offer  the  letter;   we  have  offered  it;  and  it  is  in  evidence. 

Mr.  Stanbery.  You  do  not  now  propose  to  offer 

Mr.  Manager  Wilso.n.  The  entire  letter  has  been  read. 

Mr.  Stanbery.  We  do  not  understand  that.  We  ask  that  the  documents 
referred  to  be  read  with  that  letter.  They  accompany  it,  and  are  referred  to  in 
it  and  explain  it. 

Mr.  Manager  Wilson.  We  offer  nothing,  put,  but  the  letter. 

Mr.  Stanbery.  Then  we  object  to  it. 

Mr.  Managf'r  AVilson.  If  the  counsel  have  anything  to  offer  when  they  come 
to  present  their  case  we  will  then  consider  it. 

Sir.  Stanbery.  We  ask  it  as  a  part  of  the  letter.  Suppose  there  were  a 
postscript  there,  would,  you  not  read  it  ?. 
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Mr.  Manager  Wilson.     There  is  no  postscript.     That  settles  it. 

Mr.  Stanberv.  But  there  is  matter  added  to  it. 

Mr.  Manager  Wilson.  There  is  no  matter  added  to  it.  The  letter  is  there 
as  writ! en  by  the  President. 

Mr.  Stanbery.  Mr.  Chief  Justice,  we  will  take  a  ruling  upon  that  point. 
On  the  first  page  of  the  letter  the  matter  is  referred  to,  whicli  I  will  read  : 

General  :  The  extraordinary  character  of  your  letter  of  the  3d  iustant  would  seem  to  pre- 
clude any  reply  on  my  part ;  but  the  manner  in  which  publicity  ba-s  been  friven  to  the  corre- 
spondence of  which  that  letter  forms  u  part,  and  the  grave  questions  which  are  involved, 
induce  me  to  take  this  mode  of  givinjj,  as  a  proper  s«*quel  to  the  communications  which  have 
passed  between  us,  the  statements  of  the  five  members  of  the  cabinet,  who  were  present  on 
the  occasion  ot  our  conversation  on  the  14th  ultimo.  C<»pie8  of  the  letters  which  they  have 
addressed  to  me  upon  this  subject  arc  accordingly  herewith  enclosed. 

Again,  he  says  : 

There  were  five  cabinet  officers  present  at  the  conversation,  the  detail  of  which,  in  my  letter 
of  the  2Hth  ultimo,  you  allow  yourself  to  say,  contains  "  many  and  pross  misrepresenta- 
tions "  These  gentlemen  heard  that  conversation,  and  have  read  my  statement.  They  speak 
for  themselves,  and  I  leave  the  proof  without  a  word  of  comment. 

That  is  an  answer  to  the  statement  referred  to,  and  made  a  part  of  the  letter. 

Mr*  Manager  Wilson.  I  suppose  the  counsel  does  not  claim  that  this  is  not 
she  letter  c(  mplete.  We  propose  to  offer  nothing  beyond  that,  and  this  letter 
it  in  evidence. 

Mr.  Stanbery.  We  wish  to  make  the  point,  Mr.  Chief  Justice,  that  the  gen- 
tlemen are  now  bound  to  produce  those  communications  as  a  part  ofithat  letter. 
•  I'he  Chief  Justice.  Do  the  counsel  object  to  the  introduction  of  the  letter 
without  the  accompanying  papers  ? 

Mr.  Stanbery.  Certainly. 

Mr.  Manager  Wilson.  1  submit,  Mr.  President,  that  the  objection  comes  too 
late,  even  if  it  would  have  been  of  force  if  made  at  the  proper  time.  The  letter 
has  been  submitted  and  read,  and  it?  in  evidence  now. 

Mr.  Stanbery.  We  assumed  that  you  were  going  to  read  the  whole  of  it. 

Mr.  Manager  Wilson.  The  whoh;  of  the  letter  has  been  read. 

The  Chief  Justice.  The  Chief  Justice  is  of  opinion  that  the  objection  may 
now  be  taken.  (To  the  counsel  for  respondent.)  Do  you  object  to  the  intro- 
duction of  the  letter  without  the  accompanying  papers  1 

Mr.  Stanbery.  We  do,  sir. 

Mr.  EvARTS.  Our  point  is  that  these  enclosures  form  a  part  of  the  communi- 
cation made  by  .the  President  to  General  Grant;  and  we  a.-^sumed  that  they 
would  be  read  as  a  part  of  it  when  the  letter  was  offered. 

Mr.  Manager  Bingham.  We  desire  to  state,  Mr.  President,  that  we  claim  that 
we  are  under  no  obligation  by  any  rule  of  evidence  whatever,  in  introducing  a 
written  statement  of  the  accused,  to  give  in  evidence  the  statements  of  third 
persons  referred  to  generally  by  him  in  that  written  statement.  In  the  first 
place,  their  statements,  we  say,  would  not  be  evidence  against  the  President  at 
all.  They  would  be  hearsay.  They  would  not  be  the  best  evidence  of  what 
the  parties  affirmed.  The  matter  contained  in  the  letter  of  the  President  shows 
that  the  papers,  without  producing  them  here,  have  relation  to  a  question  of  fact 
between  himself  and  General  Grant,  which  question  of  fact,  so  far  as  the  Pre- 
sident is  concerned,  is  affirmed  in  his  letter  by  himself  and  for  himself,  and 
concludes  him  ;  and  we  insist  that  if  forty  members  of  his  cabinet  were  to  write 
otherwise  it  could  not  affect  this  question.  It  concludes  him  ;  it  is  his  own 
declaration  ;  and  the  matter  of  dispute  between  himself  and  General  Grant,  al- 
though it  is  referred  to  in  this  letter,  is  no  part  of  the  matter  upon  which  we  rely 
in  this  accuf?ation  against  the  President. 

Mr.  Stanbery  and  Mr.  Curtis.  We  rely  upon  it. 

Mr.  Manager  Bingham.  Of  course  the  gentlemen  rely  on  it ;  but  they  ask  us 
to  introduce  matter  which  we  say  by  no  rule  of  evidence  is  admissible  at  all, 
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and  for  the  rcaeon  which  I  have  stated  already;  it  is  not  the  highest  evidence 
of  the  fact.  If  we  are  to  have  the  testimony  of  the  members  of  his  cabinet 
about  a  matter  of  fact,  and,  as  I  said  before,  this  letter  dii^closes  that  it  is  a 
matter  of  fact,  I  claim  that  the  highest  evidence,  so  far  as  they  are  concerned, 
is  not  their  unsworn  letter,  but  is  their  sworn  testimony;  and  that  by  no  rule  of 
evidence  are  the  letters  admissible.  I  admit  that  if  the  letters,  according  to  the 
statement  here,  showed  a  statement  adopted  by  the  President  himself  in  regard 
to  the  matter  with  which  we  charge  him,  it  would  be  a  somewhat  different  ques- 
tion, although  it  would  not  take  it  then  entirely  out  of  the  rule  of  evidence;  but 
anybody  can  see  by  this  reference  that  it  is  not  the  point  at  all.  I  venture  to 
say  that  in  these  letters,  when  the  gentlemen  come  to  offer  them  in  evidence 
here  and  we  come  to  consider  them,  there  is  not  a  single  statement  of  any  cab- 
inet oflficer  whatever  that  will  in  any  manner  qualify  the  confession  of  the  Presi- 
dent written  upon  the  paper  now  read  that  his  purpose  was  to  prevent  the 
execution  of  the  tenure-of-office  act  and  prevent  the  Secretary  of  War,  after 
being  confirmed  by  the  Senate,  and  his  suspension  being  non-concurred  in,  from 
entering  upon  forthwith  and  resuming,  as  that  law  requires,  the  duties  of  his 
office.  That  is  the  point  of  this  matter  We  introduce  it  for  the  purpose  of 
showing  the  President's  confession  of  his  intent,  and  we  say  that  in  every  point 
of  light  we  can  view  it,  for  the  reasons  I  have  already  stated,  the  letters  referred 
to  of  .the  cabinet  ministers  are  foreign  to  the  case,  and  we  are  under  no  obliga- 
tion to  introduce  them,  and  in  our  judgment  have  no  right  to  introduce  them  at 
all,  being  wholly  iiTelevant. 

Mr.  EvARTS.  Mr.  President 

The  Chief  Justice.  Before  you  proceed  the  couusel  for  the  President  will 
please  to  state  their  objection  in  writing. 

The  objection  was  reduced  to  writing  and  sent  to  th(»  desk. 

The  Chief  Justice.  The  Secretary  will  read  the  objection  made  by  the 
counsel  for  the  President. 

The  Secretary  read  as  follows  : 

The  counsel  for  tbo  President  object  that  the  letter  is  not  in  evidence  in  the  cose  unless  the 
honorable  managers  shall  also  read  the  enclosures  therein  referred  to  and  by  the  letter  made 
part  of  the  same. 

Mr.  Stanberv.  Mr.  Chief  Justice,  is  the  question  now  before  your  honor  or 
before  the  court  ? 

The  Chief  Justice.  Before  the  body. 

Mr.  Stanberv.  Before  the  body? 

The  Chief  Justice.  Before  the  court. 

Mr.  Stanberv.  The  managers  read  a  letter  from  the  President  to  ufie  against 
liim  certain  statements  that  are  made  in  it,  and  perhaps  the  whole.  We  do  not 
know  the  object.  They  say  the  object  is  to  prove  a  certain  intent,  with  regard 
to  the  exclusion  of  Mr,  Stanton  from  office.  In  the  letter  the  President  refers 
to  certain  documents  which  are  enclosed  in  it  as  throwing  light  upon  the  ques- 
tion, and  explaining  his  own  views.  Now,  I  put  it  to  the  honorable  senators  : 
suppose  he  had  copied  these  letters  in  the  body  of  his  letter,  and  had  said,  just 
as  he  says  here,  *'  I  refer  you  to  these ;  these  are  part  of  my  communication," 
could  any  one  doubt  that  these  copies,  although  they  come  from  other  persons, 
would  be  admissible  {  He  makes  them  his  own.  He  chooses  to  use  them  as 
explanatory  of  his  letter.  He  is  not  willing  to  let  that  letter  go  alone  ;  he  sends 
along  with  it  certain  explanatory  matter.  Now,  you  must  admit,  if  he  had 
taken  the  trouble  to  copy  them  himself  in  the  body  of  his  letter,  they  must  be 
read.  Suppose  he  attaches  them,  makes  them  a  part,  calls  them  '*  exhibits," 
affixes  them,  attaches  them  to  the  letter  itself  by  tape  or  seal  or  otherwise,  must 
they  not  be  read  as  part  of  the  communication,  as  the  very  matter  which  he  has 
introduced  as  explanatory,  without  which  he  is  not  willing  to  send  that  letter? 
Undoubtedly.    Does  the  form  of  the  thing  alter  it  7    Is  he  not  cax^txA  \a  ^iKcA 
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the  doccment5,  not  in  a  separate  package,  not  in  another  communication,  but 
enclo?ed  in  the  letter  it.-^eir.  po  that  wheii  the  letter  ii»  read  the  documents  ma^^t 
b'.-  read  ?  It  reems  to  me  there  cannot  be  a  queT^tion  but  that  thev  must  read 
the  whole,  and  n>t  m^-rely  the  letter,  f-»r  it  wa^  the  whole  that  the  President 
sent  to  be  read  to  give  hia  views,  and  not  merL-lj  the  letter  unconnected  with 
the.^e  docnment"*. 

Mr.  Manager  Wjl>o.\  Mr.  President,  the  managers  do  not  care  to  protract 
this  discus.-'ion.  We  have  received  fn»m  the  fih-^  of  the  pn^per  department  a 
letter  complete  in  itself — a  letter  written  by  the  Pre-?!  lent,  and  signed  by  the 
Prcrsidenf— •■in  which,  it  is  true,  he  refers  to  certain  statements  made  by  members 
of  the  cabinet  touching  a  qu'Stion  of  veracity  pending  between  the  President 
and  General  Grant.  Now,  we  insist  that  that  question  has  nothing  to  do  with 
thie  case.  Everything  contained  in  the  letter  which  can  by  any  possibility  be 
cont*ider«-d  as  relevant  to  the  case  is  tendered  bv  offerinj;  the  letter  itself,  and 
the  statement  of  the  President  ref<irriu«2r  to  the  alleored  enclosures  shows  that 
those  enclo^u^es  relate  exclusively  to  that  question  of  veracity  pending  between 
himself  and  the  General,  and  are  in  nowise  connected  with  the  issue  pending 
between  the  President  and  the  rfpreseutatives  of  the  people  in  this  case.  We 
are  willing  to  submit  this  point  without  further  discussion. 

The  Chief  Jcstick.  Does  the  honora!)Ie  managf^r  consider  himself  entitled 
to  read  an  extract  from  the  letter  containing  so  much  of  it  as  would  bear  upon 
his  immediate  object  without  reading  the  whole  letter? 

Mr.  Manager  Wilson.  We  read  all  there  is  of  the  letter. 

The  Chikf  Justice.  That  is  not  the  (question.  Would  the  honorable  man- 
ager consider  himself  entitled  to  read  so  much  of  the  letter  as  bore  upon  his 
immediate  object  without  reading  the  whole? 

Mr.  Manager  Wilson.  1  will  state,  in  reply  to  the  question  propounded  by 
the  pre.-ident,  that  we.  of  course,  expect  to  use  the  letter  for  any  proper  pur- 
pose connected  with  the  issues  of  the  case. 

The  Chief  Jistice.  The  Chief  Justice  will  submit  the  objection  to  the  con- 
sideration <if  the  Senate.     The  Secretary  will  read  the  objection. 

The  Secretary  read  as  follows  : 

The  counMil  for  the  President  oly'ect  that  the  letter  is  not  evidence  in  the  case  un^ej^s  the 
honorable  uianagers  shall  also  read  the  enclosures  therein  reiVned  to  and  by  the  letter  made 
part  of  the  same. 

Mr.  Conk  LING.  Mr.  President,  may  I  ask  a  question  ?  I  call  for  the  read- 
ing of  the  words  in  the  letter  relied  upon  now  for  this  purpose.  I  send  my 
question  to  the  Chair  in  writing. 

The  Chief  Jr  stice.  The  Secretary  will  read  the  question  proposed  by  the 
bcnator  from  New  York. 

The  Secretary  read  as  follows : 

The  counsel  for  thi?  respondent  will  please  re^id  the  words  in  the  letter  relied  npon  touch- 
ing enclosures. 

Mr.  Stanbeky  read  as  follows  : 

General:  The  extraordinary  character  of  your  letter  of  the  :W  instant  would  seem  to 
preclude  any  reply  on  my  part ;  but  the  manner  in  which  publicity  has  been  piven  to  the 
correhpondcnce  of  which  that  letter  fi»rms  a  part,  and  the  grave  questions  which  are  involved, 
induce  me  to  take  this  mode  of  giving",  as  a  proper  sequel  to  the  conununications  which 
have  passed  between  us,  the  statements  of  the  five  members  of  the  cabinet  who  were  pres- 
ent on  the  occasion  of  our  conversation  on  the  14th  ultimo.  Copies  of  the  letters  which 
they  have  addressed  to  me  upon  the  subject  are  accordingly  herewith  enclosed. 

The  Chief  Jlstice.  Senators,  you  who  are  of  opinion  that  the  objection  of 

the  counsel  for  the  President  be  sustained  will  say  **ay  " 

Mr.  Conn  ess.   I  call  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered. 

The  Chief  Justice.  Senators,  you  who  are  of  opinion  that  the  objection  of 
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tlie  couneel  for  the  President  be  Bustained  will  answer  "  yea "  as  your  names 
are  called ;  thOi»e  of  tbe  contrary  opinion  will  answer  "  nay." 

Mr.  Drake.  I  a^k  for  information,  whether,  if  this  objection  is  sustained,  it 
has  the  effect  of  ruling  out  the  letter  as  evidence  altogether? 

The  Chief  Justice.  It  has. 

Mr.  Anthony.  Mr.  President,  I  would  desire,  if  it  is  proper,  that  the  ques- 
tion should  be  put  in  a  different  form  ;  that  it  should  be  an  affirmative  vote. 

The  Chief  Ji:stice.  This  is  an  affirmative  form. 

Mr.  CoNNKss.  I  wish  the  Chair  would  stAte  the  question. 

The  Chief  Jtstice.  Senators,  you  who  are  of  opinion  that  the  objection 
of  th(;  counsel  for  the  President  be  sustained  will,  as  your  names  are  called,* 
answer  "  yea  ;**  those  of  the  contrary  opinion,  "  nay."     If  the  yeas  carry  it  the 
eff^t  will  be  to  exclude  the  evidence.     If  the  nays  carry  it  the  effect  will  be  to 
admit  it. 

Mr.  Evarts.  To  exclude  it,  unless  the  enclosures  are  also  offered,  if  our 
objection  prevail. 

Mr.  Anthony.  Mr.  President,  perhaps  I  am  rather  dull,  but  I  do  not  pre- 
cisely understand  the  effect  of  the  decision  of  this  question.  A  negative  vote 
admits  the  evidence,  I  understand. 

The  Chief  JrsTicE.  It  does. 

3Ir.  Anthony.  And  an  affirmative  vote  excludes  it. 

The  Chief  Justice.  Unless  the  enclosures  are  produced  and  read. 

Mr.  Hendkrson.  Mr.  President,  listening  to  the  question  asked  by  the  sen- 
ator from  Rhode  Island,  I  presume  he  desires  to  know  whether  the  letter  with 
the  enclosures  can  afterward  be  read  as  evidence,  even  if  the  objection  be  sus- 
tained. 

The  Chief  Jujstice.  Undoubtedly  it  excludes  the  evidence  only  in  the  case 
that  the  enclosures  be  not  read. 

Mr.  Hendkrson.  So  I  understand. 

The  Chief  Justice,  (to  the  Secretary.)     Call  the  roll. 

The  Secretary  called  the  roll  down  to  the  name  of  Mr.  Cameron. 

Mr.  Johnson.  Mr.  Chief  Justice,  I  do  not  think  the  question  is  understood. 

The  Chikf  Justice.  The  roll  is  being  called. 

Mr.  Johnson.  The  question  is  not  understood,  evidently. 

The  Chief  Justick,  (to  the  Secretary.)  Proceed  with  the  call.  The  call 
of  the  roll  cannot  be  interrupted. 

The  Secretary  concluded  the  calling  of  tlie  roll,  and  the  result  was — ^yeas  20, 
nays  29 :  as  follows  : 

Ykas— Messrs.  Bayard,  Conklin^,  Davi8,  Dixon,  Doolittle,  Fowler,  Grimes,  Henderson, 
HeridrickH.  Johnsou,  McCreery,  Morrill  of  Vcriiiout,  Norton,  Patterson  of  Tennessee,  Ro!«s, 
8prapriie,  TruinbuU,  Van  Winkle,  Vickprs,  and  Willey — 20, 

Nays — Messrs.  Anthony,  linckalew,  Cameron,  Cat  tell,  Chandler,  Cole,  Conness,  Corbott, 
Crapiu,  Drake,  Edmunds,  Ferry,  Fessenden,  Frelincrbuysen,  Howard,  Howe,  Moij^an,  Mor- 
rill of  Maine,  Nye,  Patterson  of  New  Hainpsbire,  Pomeroy,  Kamscy,  Sbormau,  Stewart, 
Sumner,  '1  liayer,  Tipton,  Williams,  and  Wilson — '29. 

Not  votincj — Messrs.  Harlan,  Morton,  Saulsbury,  Wado,  andTates — 5. 

The  Chikf  Justice.  On  this  question  the  yeas  are  20  and  the  nays  29.  So 
the  objection  is  not  sustained. 

Mr.  Manager  Wilson.  1  now  offer  the  letter  in  evidence,  it  having  already 
been  read.  1  now  offer  a  copy  of  the  letter  of  appointment  of  the  President 
appointing  Lorenzo  Thomas  Secretary  of  War  ad  interim,  as  certified  to  by 
General  Thomas.  I  will,  however,  in  the  first  place,  submit  it  to  the  couusi'l 
for  examination,  [submitting  the  paper  to  \he  counsel  for  the  respondent.]  I 
call  the  attention  of  counsel  to  one  thing  in  connectnon  with  that  letter,  and  that 
is,  we  offer  it  for  the  purpose  of  showing  that  Greneral  Thomas  attempted  to  act 
as  Secretary  of  War  ad  interim^  and  that  his  signature  as  such  is  attached  to 
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tbat  copy.  If  we  are  not  called  upon  to  prove  his  signature,  of  course  we  shall 
not  hitrndncc  any  testimony  for  that  purpose. 

Mr.  Curtis.  Stop  one  moment,  if  you  please.  Let  us  look  at  this  paper 
further. 

[The  counsel  for  the  respondent  having  examined  the  paper,  returned  it  to  the 
mauagertfi.J 

Mr.  8ta.\bbrv.  We  see  that  this  is  the  copy  Mr.  Stanton  requested.  Read 
tlie  mdorseraent,  if  you  please.  ' 

Mr.  Mauager  Wilson.  Have  you  any  objection  to  its  being  read  ? 

Mr.  Stanbkry.  No;  we  want  it  read. 

.    Mr.  Manager  Wilson.  It  is  as  follows : 

Executive  Mansion, 
frashington,  D.  C,  February  2\j  1868. 

Sir:  Hon.  Edwin  M.  Stanton  havings  been  this  day  removed  fioin  office  as  Secretai/for 
the  Department  of  War,  jou  are  }iereby  authorized  and  empowered  to  act  as  Secretary  of 
War  ad  interimf  and  will  immediately  enter  upon  the  dischar^  of  the  duties  pertaining  to 
that  office. 

Mr.  Stanton  has  been  instructed  to  transfer  to  you  all  the  records,  books,  papers,  and 
other  public  property  now  in  his  custody  and  charge. 
Respectfully  yours, 

ANDREW  JOHNSON. 
Brevet  Major  General  Lorenzo  Thomas, 

Adjutant  Gtntral  United  States  Army^  Washington ^  D,  C, 

Official  copy : 

Respectfully  furnished  to  Hon.  Edwin  M.  Stanton. 

L.  THOMAS, 
Secretary  of  War  ad  interim, 

Mr.  Curtis.  We  want  the  indorsement  read. 

Mr.  Iklanager  Wilson.  The  indorsement  is,  **  Received  2.10  p.  m.,  February 
21,  1868  ;  present  General  Grant." 

Mr.  EvARTS.  That  indorsement  is  whose? 

Mr.  Stanbery.  It  is  in  the  handwriting  of  Mr.  Stanton. 

Mr.  Manager  Wilson.  I  do  not  know. 

Mr.  Stanbkry.  Is  that  fact  admitted  ? 

Mr.  Manager  Butlkr.  It  is  in  the  handwriting  of  Mr.  Stanton. 

Mr.  Manager  Wilson.  We  next  offer  copies  of  the  order  removing  Mr.  Stan- 
ton and  the  letter  of  authority  appointing  General  Tlioraas,  with  c(5rrain  indorse- 
ments tliereon,  forwarded  by  tlie  President  to  the  Secretary  of  the  Treasury  for 
his  information.  [The  document  was  handed  to  the  counsel  for  the  respondent, 
and  afterward  returned  by  them  to  the  managers.]  Have  the  counsel  for  the 
respondent  any  objection  to  the  introduction  of  that  document?  If  nOt,  I  ask 
that  it  may  be  read  by  the  Secretary. 

The  Chief  Justice,  The  Secretary  will  read  the  paper. 

The  chief  clerk  read  as  follows : 

[Copy.] 

ExECUTivK  Mansion, 
Washington,  D,  C,  February  21,  1863. 

Sir  :  By  virtue  of  the  power  and  authority  vested  in  me  us  Presideut  by  the  Constitution 
and  laws  t»f  the  United  States,  you  are  hereby  removed  from  office  as  Secretary  of  the  Depart- 
liieut  of  War,  and  your  fuuctions  as  such  will  tenniiiate  upon  receipt  of  this  comDiuuication. 
You  will  transfer  to  Brevet  Major  Geueral  Lorenzo  Thomas,  Adjutant  (leueral  of  the  army, 
who  has  this  day  beeu  authorized  and  empowered  to  act  as  Secretary  of  War  ad  interim,  all 
records,  books,  paju'rs,  and  other  public  property  now  in  your  custody  and  charge. 
Respectfully,  yours, 

•  ANDREW  JOHNSON. 

Hon.  £.  M.  Stanton,  Washington,  D,  C. 

Official 

W.  G.  MOORE,  UniUd  States  Amiy. 
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[Copy.] 

Executive  Mansion, 
IVashiHgton,  D.  C„  February  2\,  1859. 

Sir  :  Hon.  £cl\vin  M.  Stantou  having  been  tins  day  icmoved  from  office  as  Secretary  for 
the  Department  of  War,  you  are  hereby  authorized  and  empowered  to  act  as  Secretary  of 
War  ad  interim^  and  will  immediately  enter  upon  the  discharge  of  the  duties  pertaining  to 
that  office. 

Mr.  St4iiiton  has  been  instructed  to  transfer  to  you  all  the  records,  books,  papers,  and  other 
public  property  now  in  his  custody  and  charge. 
Re«i)ectfully,  yours, 

ANDREW  JOHNSON. 
Brevet  Major  General  Lorenzo  Thomas, 

Adjutant  Central  United  States  Armjff  JVashingtoUt  D,  C.  * 

Official : 

W.  G.  MOORE,  Unked  States  Army. 

February  21,  1868. 

Respectfully  referred  to  the  honorable  the  Secretary  of  the  Treasury,  for  his  information. 

By  order  of  the  President : 

W.  O.  MOORE,  United  States  Army. 

Treasury  Department,  February  29,  1868. 

I  certify  the  within  to  be  true  copies  of  the  copies  of  orders  of  the  President  on  file  in  this 
dt'partini^nt  fur  the  removal  of  Edwin  M.  Stanton  from  the  office  of  Secn'tary  for  the  Depart- 
ment of  War  and  the  appointment  of  Lorenzo  Thomas  to  be  Secretary  ad  interim, 

II.  Mcculloch,  secretary  of  the  Treasury, 

Mr.  Manager  Butler.  Mr.  President,  we  have  here  now  an  ofiicial  copy  of 
General  Order  No.  17,  of  which  General  Emory  spoke,  and  we  now  offer  it,  so 
that  there  may  be  no  mistake  that  this  document  and  the  one  shown  to  him  are 
the  same  so  far  as  regards  the  point  at  issue.  [The  document  was  handed  to 
the  counsel  for  the  respondent,  and  presently  returned  to  the  managers.]  Do 
you  want  it  read? 

Mr.  Sta\bery.  O,  no. 

Mr.  Manager  Butlbr.  Then  we  offer  it  without  reading  it. 

The  document  is  as  follows  : 

[General  Orders  No.  17.] 

War  Department,  Adjutant  Generai/s  Office, 

IVashingtoUf  March  14,  1867. 

The  following  acts  of  Congress  are  published  for  the  information  and  government  of  all 
concerned : 

I.  An  act  making  appropriations  for  the  support  of  the  Military  Academy  for  the  year 
ending  .June  30,  ]H&i. 

II.  An  act  luakjiig  appropriations  for  the  support  of  the  army  for  the  year  ending  June  30, 
IWW. 

III.  An  act  making  appropriations  for  fortifications  for  the  year  ending  June  30,  1868. 

I.— [Public— No.  54.] 

AN  ACT  making  appropriations  for  tlio  support  of  the  Military  Academy  for  the  fiscal  year 

ending  Juno  30,  1868,  and  for  other  purposes. 

Be  it  enact  d  by  the  Senate  and  House  of  Representatives  of  tfu  United  States  of  America  in 
Congress  asKtmbled,  That  the  following  sums  be,  and  the  same  are  hereby  appropriated,  out 
of  any  money  in  the  tr(>asury  not  otherwise  appropriated,  for  the  support  of  the  Military 
Academy  for  the  year  ending  the  3Uth  of  June,  lt<68: 

For  pay  of  officers,  instructors,  cadets,  and  musicians,  $154,840. 

For  commutation  of  subsistence,  ^5,050. 

For  pay  in  lieu  of  clothing  to  officers'  servants,  $156. 

For  current  and  ordinary  expenses,  $66,467. 

For  increase  and  expense  of  library,  $:{,000.  « 

For  expenses  of  Board  of  Visitors,  $5,000. 

For  forage  for  artillery  and  cavalry  horses,  $9,000. 

For  horses  for  artillery  and  cavalry  practice,  $1,000. 

For  repairs  of  officers'  quarters,  $5,000. 

For  targets  and  batteries  for  artillery  practice,  $500. 
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Fot  fdmiture  of  cfidets*  hospital,  $200. 

For  gas  pipes,  (rasometers,  and  retorts,  $600. 

For  materials  for  quarters  for  subaltern  officers,  $5,000. 

For  vcntilatinpr  and  heating  the  barracks  and  other  academic  buildings ;  improving  the 
apparatus  for  cooking  for  the  cadets ;  repairing  tlie  hospital  buildings,  including  tne  introdne^ 
tiou  of  baths  for  the  sick,  the  construction  of  water-closets  in  the  library  building,  and 
new  furniture  for  ^le  recitation-rooms,  $40,000. 

For  purchase  of  fuel  for  cadets*  mess-hall,  $3,000. 

For  the  removal  and  enlargrement  of  the  gas-works,  $20,000. 

For  additional  appropriations,  for  which  estiniates  were  not  made  last  year: 

For  enlarging  cadet  laundry,  $5,(KHJ. 

For  furniture  for  soldiers'  hospital,  $100. 

For  increasing  the  supply  of  water,  replacing  mains,  ^c,  $15,000. 
'  For  ice-house  and  additional  store  and  servants*  rooms,  $7,500. 

For  iire-proof  building  for  public  offices,  $1.5,000. 

For  breast-high  wall  of  water  battery,  $5,iK)0. 

For  permanent  derrick  on  the  wharf,  $2,500. 

Bec.  2.  And  be  it  further  enacted,  That  the  cadets  of  the  Military  Academy  be  entitled  to 
the  ration  now  received  by  the  acting  midshipmen  at  the  Naval  Academy,  commencing  at 
the  date  of  the  approval  of  the  law  authorizing  the  same. 

Sec.  3.  And  be  it  further  enacted^  That  hereafter  the  assistant  professor  of  Spanish  shall 
receive  the  same  pay  and  emoluments  allowed  to  other  assistant  professors  of  the  academy. 

Sec.  4.  And  be  it  further  enacted.  That  no  part  of  the  moneys  appropriated  by  this  or  any 
other  act  shall  be  applied  to  the  pay  or  subsistence  of  any  cadet  from  any  State  declared  to 
be  in  rebellion  against  the  government  of  tho  United  Stat(»,  appointed  after  the  Ist  day  of 
January,  1H<)7,  until  such  State  shall  have  been  restored  to  its  original  relations  to  the  Union. 

Approved  February  28, 1867. 

II.— [Public— No.  85.] 

AN  ACT  making  appropriations  for  the  support  of  the  army  for  the  year  ending  June  30, 

i>^ii6,  and  for  other  purposes. 

Btit  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America  iu 
Congress  assembled.  That  the  following  sums  be,  and  the  same  are  hereby,  appropriated, 
oat  of  any  money  in  the  treasury  not  otherwise  appropriated,  for  the  support  of  the  army 
for  tho  year  ending  the  30th  of  June,  ld68: 

For  expenses  of  recruiting,  transportation  of  recruits,  and  compensation  of  citizen  sur- 
geons for  niedidul  attendance,  $3(K),0iX). 
For  pay  of  the  army,  $14,757,952. 
For  commutation  of  officers*  subsistence,  $2,228,962. 
For  commutation  of  forage  for  officers'  horses,  $104,600. 
For  payments  in  lieu  of  clothing  for  officers'  servants,  $276,978. 
For  payments  to  discharged  soldiers  for  clothing  not  drawn,  $200,000. 
For  contingencies  of  the  army,  $100,000. 
For  artificial  limbs  for  soldiers  and  seamen,  $70,000. 
For  army  medical  museum,  $10,000. 

For  medical  works  for  library  of  Surgeon  General's  office,  $10,000. 
For  expenses  of  Commanding  Gcncrars  offices  $10,000. 

For  repairs  and  improvements  of  armories  and  arsenals : 

For  arsenal  and  armory  at  Rock  Island.  Illinois,  $686,500. 

For  the  erecti(»n  of  a  bridge  at  Kock  Island,  Illinois,  as  recommended  by  the  Chief  of  Ord- 
nance, $200,000:  Provided,  That  the  ownership  of  said  bridge  shall  be  and  remain  in  the 
United  States,  and  the  Kock  Island  and  Pacific  Railroad  Company  shall  have  the  right  of 
way  over  said  bridge  for  all  purposes  of  transit  across  the  island  and  river,  upon  the  condi- 
tion that  the  said  company  shall,  before  any  money  is  expended  by  the  government,  agree 
to  pay  and  shall  secure  to  the  United  Statej},  first,  half  the  cost  of  said  bridge ;  and  second, 
half  the  expenses  of  keeping  said  bridcre  in  repair;  and  upon  guaranteeing  said  conditions 
to  the  satisfaction  of  the  Sex.'retary  of  War,  by  contract  or  otherwise,  the  said  company  shall 
have  the  free  U!»e  of  said  bridge  for  purposes  of  transit,  but  without  any  claim  to  ownership 
thereof. 

For  Walervliet  arsenal.  West  Troy,  New  York,  $38,200. 

For  current  expenses  of  the  ordnance  service,  $300,000. 

For  Allegheny  arsenal,  Pittsburg,  Pennsylvania,  $^M,000. 

For  Champlain  arsenal,  at  Vergeunes,  Vermont,  $800. 

For  Columbus  arsenal,  Columbus,  Ohio,  $139,625. 

For  Fort  Monroe  arsenal.  Old  Point  Comfort,  Virginia,  $6,000. 

For  Fort  Union  arsenal.  Fort  Union,  New  Mexico,  $  J  0,000. 

For  Frankford  arsenal,  Bridesburg,  Pennsylvania,  $i30,000. 
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For  KeDiiebec  arsenal,  An^rnsta,  Maine,    l,5t25. 

For  Indianapolis  arsenal,  Indianapolis,  Indiana,  $169,625. 

For  Leavenworth  arsenal,  Leavenwortli,  Kansas,  $  J  5, 000. 

For  New  York  arsenal,  Governor*s  island,  New  York,  (1,200. 

For  Pikesville  arsenal,  Pikesville,  Maryland,  $^0. 

For  St.  Louis  arsenal,  8t.  Louis,  Missouri,  $65,000. 

For  Washington  arsenal,  Washington,  District  of  Columbia,  $50,000. 

For  Watcrtown  arsenal,  Watertown,  Massachusetts,  $'il,f>ti7. 

For  the  purchase  of  tlie  Willard  Sears  estate,  adjoining  the  Watertown  arsenal  grounds, 
$49,700,  or  so  much  thereof  as  may  be  necessary;  and  the  S<*x^reta^y  of  War  is  hereby  author- 
ized to  sell  at  public  auction  a  lot  of  land  belonging  to  the  United  States,  situated  in  South 
Boston,  if,  in  his  opinion,  tiie  same  is  not  needod  for  the  public  service,  and  pay  the  proceeds 
thereof  into  the  treasury. 

Bureau  of  Refugees,  Freedmen,  and  Abandoned  Lands: 

For  salaries  of  assistant  commissioners,  sub-assistant  commissioners,  and  agents,  $147,500. 

For  salaries  of  clerks,  $82,600. 

F«)r  stationery  and  printing,  $(>3,000. 

For  quarters  and  fuel,  $-J(iO,0()0. 

For  conimiKsary  stores,  $1,500,000. 

For  medical  department,  $500,000. 

For  transportation,  $K)0,000. 

For  school  superintendents,  $25,000. 

For  buildings  for  schools  and  asylums,  including  construction,  rental,  and  repairs,  $500,000. 

For  telegraphing  and  postage,  $18,0(.H) :  Provided^  That  the  Commissioner  be  hereby  author- 
ized to  apply  any  balance  on  hand,  at  this  date,  of  the  refugees  and  freedmen's  fiind, 
accounted  lor  in  his  last  annual  report,  to  aid  educational  institutions  actually  incorporated 
for  loyal  refugees  and  freedmen:  And  provided  further  y  That  no  agent  or  clerk  not  heretofore 
authorized  by  law  sliall  receive  a  monthly  allowance  exceeding  the  sum  of  $200. 

Sec.  2.  And  be  it  further  enacted^  That  the  headquarters  of  tne  General  of  the  army  of  the 
United  States  shall  be  at  the  city  of  W^ashington,  and  all  orders  and  instructions  relating  to 
miliuiry  operations  issued  by  the  President  or  Secretary  of  War  shall  be  i»isued  through  the 
General  of  the  army,  and,  in  case  of  his  inability,  through  the  next  in  rank.  The  General 
of  the  army  shall  not  be  removed,  suspended,  or  relieved  from  command,  or  assignee!  to  duty 
elsewhere  than  at  said  headquarters,  except  at  his  own  request,without  the  previous  approviu 
of  the  Senate;  and  any  orders  or  instructions  relating  to  military  operations  issued  contrary 
to  the  requirements  of  this  section  shall  be  null  ana  void;  and  any  officer  who  shall  issue 
orders  or  instructions  contnuy'  to  the  provisions  of  this  section  shall  be  deemed  guilty  of  a 
misdemeanor  in  office;  and  any  officxjr  of  the  army  who  shall  transmit,  convey,  or  obey  anv 
orders  or  instructions  so  issued  contrary  to  the  provisions  of  this  section,  knowing  that  such 
orders  were  so  issued,  shall  be  liable  to  imprisonment  for  not  less  than  two  nor  more  than 
twenty  years,  upon  conviction  thereof  in  eny  court  of  competent  jurisdiction. 

Sec.  3.  And  be  it  further  enacted^  That  section  three  of  the  joint  resolution  relative  to 
appointments  to  the  Military  Academy,  approved  June  16, 1866,  be,  and  the  same  is  hereby, 
repealed. 

Sec.  4.  And  be  it  further  enacted^  That  the  sum  of  $150,000  be,  and  the  same  is  hereby, 
appropriated  out  of  any  numevs  in  the  treasury  not  otherwise  appropriated,  to  be  disbursed 
by  the  Secretary  of  War,  in  the  erection  of  fire-proof  buildings  at  or  near  the  city  of  Jeffer- 
sonville,  in  the  State  of  Indiana,  to  be  used  as  storehouses  for  government  property. 

Sec.  5.  And  be  it  further  enacted^  That  it  shall  be  the  duty  of  the  officers  of  the  army  and 
navy  and  of  the  Freedmen's  Bureau  to  prohibit  and  prevent  whipping  or  maiming  of  the  per- 
son  as  a  punishment  for  any  crime,  misdemeanor,  or  offence,  by  any  pretended  civil  or  mili- 
tary authority  in  any  State  lately  in  rebellion  until  the  civil  government  of  such  State  shall 
have  been  restored  and  shall  have  been  recognized  by  the  Congress  of  the  Uuited  States. 

Sec.  6.  And  be  it  further  enacted.  That  all  militia  forces  now  organized  or  in  service  in 
either  of  the  States  of  Virginia,  North  Carolina,  South  Carolina,  Georgia,  Florida,  Alabama, 
Louisiana,  Mississippi,  and  Texas  be  forthwith  disbanded,  and  that  the  further  organization, 
arming,  or  calling  into  service  of  the  said  militia  forces,  or  any  part  thereof,  is  hereby  pro- 
hibited, under  any  circumstances  whatever,  until  the  same  shall  be  authorized  by  Congress. 

Sv.C.  7.  And  be  it  further  enacted.  That  the  Paymaster  General  be  authorized  to  pay,  under 
such  regulations  as  the  Secretary  of  War  shall  prescribe,  in  addition  to  the  amount  received 
by  them,  fur  the  travelling  expenses  of  such  California  and  Nevada  volunteers  as  were  dis 
charged  in  New  Mexico,  Arizona,  or  Utah,  and  at  points  distant  from  the  place  or  places  of 
enlistment,  such  proportionate  sum  according  to  the  distance  travelled  as  have  been  paid  to 
the  troops  of  other  States  similarly  situated ;  and  such  amount  as  shall  be  necessary  to  pay 
the  same  is  hereby  appropriated  out  of  any  moneys  u  the  treasury  not  otherwise  appro- 
priated. 

Approved  March  2,  1867. 
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III.— [Public— No.  86.] 

AN  ACT  making  appropriations  for  the  construction,  pnuwrvation,  and  repMre  of  certain 
fuTtificationn  and  other  works  of  defence  for  the  fiscal  year  ending  Juno  30,  ld68. 

Be  it  enacted  by  the  Senate,  and  House  of  Hepresentaticea  of  the  United  States  of  America  in 
Congress  assemlled.  That  the  foUowinpr  sums  be,  and  they  are  hereby,  appropriated  out  of 
any  money  in  the  treasury  not  otherwise  appropriated  for  tdc  construction,  preservation,  and 
repair  of  certain  fortifications  and  other  works  of  defence  for  the  year  ending  the  30th  of 
June,  \f^iyi'. 

For  Fort  Soammel,  Portland.  Maine,  $50,000. 

For  Fort  Oeorces.  on  Hoff  Island  ledpe,  Portland,  Maine,  f50,000. 

For  Fort  Winthrop,  Huston,  Massachusetts,  8r>0,CKK). 

For  Fort  Warn?n,  Bo«tt»n,  Massachusetts,  $50,000. 

For  fort  at  entrance  of  New  Bedford  harbor,  Massachusetts,  $30,000. 

For  Fori  Schuyler,  East  river.  New  York,  $:)0CM). 

For  fort  at  Wiiletfs  Pumt,  opposite  Fort  Schuyler,  New  York,  $50,000. 

For  fort  on  site  of  Fort  Tompkins,  Staten  Island,  New  York,  $50,000. 

For  fort  at  Sandy  Hook,  New  Jersey,  $50,000. 

For  repairs  of  Fort  Washinprron,  on  the  Potomac  river,  $25,000. 

For  Fort  Monr«»e,  Hampton  Koads.  Virginia,  §50,000. 

For  Fort  Taylor,  Key  West.  Florida,  $50,000. 

For  Fort  Jetferson,  Garden  Key,  Tortugas,  $50,000. 

For  Fort  Clinch,  Amelia  island,  Florida,  $25,000. 

For  Fort  at  Fort  P.nut,  San  Francisco  bay,  California,  $50,000. 

For  fort  at  Lime  Point,  California,  $50,000. 

For  fort  at  Alcatraz  island,  San  Francisco  bay,  California,  $100,000. 

For  Fort  Preble,  Portland  harbor,  Maine,  $50,000'. 

For  Fort  McClary,  Portsmouth  harbor,  New  Hampshire,  $50,000. 

For  Fort  Independence,  Boston  harbor,  Massachusetts,  $50,000. 

For  survey  of  ntirihern  and  northwestern  lakes,  $I.')0,000. 

For  Fort  Montgomery,  at  the  outlet  of  Lake  Champlain,  $25,000. 

For  purchase  and  repair  of  instruments,  $10,000. 

For  purchase  of  sites  now  occupied  and  lands  proposed  to  be  occupied  for  permanent  sea- 
coast  defences:  Provided,  That  no  such  purcha.se  shall  be  made  except  upon  the  approval  of 
its  exjKjdiencv  by  the  Secretary  of  War  and  of  the  validity  of  the  title  by  the  Attorney 
General,  $50,000. 

For  purchase  of  site^  now  occupied  by  temporary  sea-coast  defenc4*fl :  Provided,  That  no 
Buch  purchase  shall  be  made  except  upon  the  af)proval  of  its  expediency  by  the  Secretary'  of 
War  and  of  the  validity  of  the  title  by  the  Attorney  General,  $25,000. 

For  construction  and  repair  of  barracks  and  quarters  for  engineer  troops  at  the  depot  of 
engineer  supplies  near  St.  Louis,  Missouri,  $20,0<J0. 

For  construction  and  repair  of  barracks  and  quarters  for  engineer  troops  at  the  depot  of 
engineer  supplies  at  Willett's  Point,  New  York,  |25,(X)0. 

Sec.  2.  And  be  itjurtfur  enacted.  That  there  shall  not  be  over  fifty  per  cent,  of  the  fore- 
going appropriations  expended  during  the  fiscal  year  ending  30th  June,  1H08,  and  the  resi- 
due thereof  shall  not  bo  expended  till  otherwise  ordered. 

Sec.  3.  And  be  it  further  enacted.  That,  in  order  to  determine  the  relative  powers  of  resist- 
ance of  the  turret  and  the  broadside  systems  of  iron  clad  vessels  of  war,  and  whether  or  not 
our  present  heaviest  guns  are  adequate  to  the  rapid  destruction  of  the  heaviest  plated  ships 
DOW  built,  or  deemed  practicable  on  either  system,  and  whether  or  not  our  best  stone  forts 
will  resist  our  heaviest  guns,  and,  if  not,  what  increase  in  strength,  by  adding  either  stone 
or  iron,  or  variation  in  form,  is  necessary  to  that  end.  the  Secretary  of  War  and  the  Secre- 
tary of  the  Navy  are  hereby  authorized  to  detail  a  joint  board  of  not  less  than  six  compe- 
tent officers,  three  from  the  army  and  three  from  the  navy,  whose  duty  it  shall  bo  to  con- 
struct and  test,  by  firing  upon  them,  such  targets  as  they  may  deem  necessary  for  the  pur- 
poses above  named.  And  the  Secretary  of  War  and  the  Secretary  of  the  Navy  are  hereby 
authorized  and  directed  to  supply  the  board  with  such  facilities  for  this  purpose  as  they  may 
require :  Provided,  It  can  \ye  done  from  the  unexpended  funds  and  materials  now  at  their 
disposal,  the  expenses  to  be  borne  equally  by  the  War  and  Navy  Departments,  and  from 
such  funds  at  their  disposal  as  the  Secretary  of  War  and  the  Secretary  of  the  Navy  may 
designate  respectively. 

Approved  March  2,  1H67. 

By  order  of  the  Secretary  of  War : 

E.  D.  TOWNSEND, 

Assistant  Adjutant  General, 
Official : 

E.  D.  TOWNSEND, 

Assistant  Adjutant  General. 
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Georgr  W.  Wallace  sworn  and  examined  : 
By  Mr.  Manager  Butler  : 

Qnostion.  What  is  jour  name  and  rank  in  the  army  of  the  United  States,  if 
you  have  any  ? 

Answer.  George  W.  Wallace,  lieutenant  colonel  of  the  twelth  infantry,  com- 
manding the  garrison  of  Washington. 

Q.  liow  long  have  you  been  in  command  of  the  garrison  of  Washington  1 

A.  ^^ince  August  last. 

Q.  What  time  in  August  ? 

A.  The  latter  part  of  the  month.     The  exact  date  I  do  not  recollect. 

Q.  State  if  at  any  time  you  were  sent  for  to  go  to  the  Executive  Mansion 
about  the  23d  of  February  last. 

A.  On  the  22d  of  February  I  received  a  note  from  Colonel  Moore  desiring 
to  see  me  tlie  following  morning  at  the  Executive  Mansion. 

Q.  Who  is  Colonel  Moore  ? 

A.  He  is  on  the  staff  of  the  President ;  an  officer  of  the  army. 

Q.  Does  he  act  as  secretary  to  the  President  ? 

A.  I  believe  he  does. 

Q.  You  received  that  note  on  the  night  of  the  22d ;  about  what  time  at 
night  ? 

A.  About  seven  o'clock  in  the  evening. 

Q.  Was  any  time  designated  when  you  should  go? 

A.  Merely  in  the  moniing. 

Q.  Sunday  morning?     Did  you  go? 

A,  1  did. 

Q.  At  what  time  in  the  morning? 

A.  About  ten  o'clock. 

Q.  Did  you  meet  Colonel  Moore  there? 

A.  I  did. 

Q.  What  was  the  business? 

A.  He  desired  to  see  me  in  reference  to  a  matter  directly  concerning  myself. 

Q.  How  concerning  yourself? 

A.  Some  time  in  December  my  name  had  been  submitted  to  the  Senate  for 
brevets.  Those  papers  had  been  returned  to  the  Executive  Mansion,  and  on 
looking  over  them  he  was  under  the  impression  that  my  name  had  been  set 
a-side,  and  his  object  was  to  notify  me  of  that  fact  in  order  that  I  might  make  use 
of  influence,  if  I  desired  it,  to  have  the  matter  rectified. 

Q.  After  that  did  he  say  anything  about  your  seeing  the  President  ? 

A.  1  asked  how  the  President  was.  He  replied  "Very  well;  do  you  desire 
to  see  him?"  to  which  I  replied  ** Certainly ;"  and  in  the  course  of  a  few 
moments  I  was  admitted  into  the  presence  of  the  Executive. 

Q.  Was  a  mepsenger  sent  in  to  know  if  he  would  see  you  ? 

A.  I  am  unable  to  answer.  I  had  a  conversation  with  Colonel  Moore  at  the 
time.     He  notified  him. 

Q.  Did  Colonel  Moore  leave  the  room  where  you  were  conversing  with  him 
until  you  went  in  to  see  the  President? 

A.  He  left  the  room  to  bring  out  this  package  of  papers.  No  other  object, 
that  I  am  aware  of. 

Q.  Did  he  go  into  the  office  of  the  President  where  the  President  was  for 
that  purpose  ? 

A.  Yes,  sir ;  he  passed  in  the  same  door  I  did. 

Q.  And  came  out  and  brought  a  package  and  explained  to  you  that  yonr 
name  appeared  to  be  rejected,  and  then  you  went  in  to  see  the  President? 
A.  1  did.     1  went  in  at  my  own  request. 


264  DiPEACUMENT   OF  THE  PRESIDENT. 

Q.  After  70a  had  passed  the  usual  salutations,  what  was  the  first  thing  he 
said  to  you  ? 

A.  The  President  asked  mc  if  any  changes  had  heen  made  in  the  garrison 
within  a  short  time ;  any  moven\ent  of  troops. 

Q.  The  garrison  of  Washington  ? 

A.  The  garrison  of  Washington. 

Q.  What  did  you  tell  him  ? 

A.  I  replied  that  four  companies  of  the  twelfth  infantry  had  hcen  sent  to  the 
second  military  district  on  the  7th  of  January,  and  heyond  that  no  other  changes 
had  been  made.  In  doing  so  I  omitted  to  mention  another  company  that  I  have 
since  thought  of. 

Q.  Had  he  ever  sent  to  you  on  such  an  errand  before  ? 

Mr.  Curtis  and  Mr.  Evarts.  He  did  not  send  this  time. 

Mr.  Manager  Butlbr.  Is  that  quite  certain? 

Mr.  Curtis.  Yes;  it  is  proved. 

Mr.  Manager  IJutlrr.  Perhaps  we  shall  see  differently  when  we  get  through, 
(To  the  witness.)  Did  he  ever  get  you  into  his  room,  directly  or  indifectly,  in 
order  to  put  such  a  question  as  that  before? 

Mr.  Evarts.  That  we  object  to.     It  assumes  that  he  was  got  in  there. 

Mr.  Manager  Butlkr.  If  he  was  not  got  in,  how  was  he  there? 

Mr.  Evarts.  This  witness  has  said  that  upon  his  inquiry  how  the  Presi- 
dent was,  the  private  secretary  said:  "Would  you  like  to  see  him?"  and  the 
witness  said  "  Certainly,"  and  went  into  his  room.  If  that  is  being  got  into 
his  room,  directly  or  indirectly,  I  am  very  much  mistaken. 

Mr.  Manager  Butlkr.  I  assume  one  theory,  Mr.  President,  and  the  counsel 
assume  another. 

Mr.  Evarts.     No;  I  follow  the  testimony.    I  assume  nothing. 

Mr.  Manager  Butler.  1  again  say  that  I  assume  another  theory  upon  the 
testimony,  and  I  think  the  testimony  was  that  he  came  there  by  the  procure- 
ment of  the  President.  I  should  so  argue  to  the  Senate  if  it  become  my  opportunity 
to  argue;  but,  without  pausing  for  that,  I  will  ask  this  question:  (To  the  wit- 
ness.) Were  you  ever  in  thai  like  position  with  regard  to  the  President  before 
you  got  there  then  ? 

A.  Never. 

Q.  Did  he  say  to  you  anything  upon  this  subject :  "  I  asked  the  same  ques- 
tion of  your  commander,  General  Emory,  yesterday,  and  he  told  mc  the  same 
as  you  do  ? " 

A.  I  do  not  understand  the  question. 

Q.  Did  he  say  to  you  that  he  had  asked  the  same  question  the  day  before  of 
General  Emory,  and  got  the  same  answer  ? 

A.  No,  sir. 

Q.  Did  he  speak  of  it  as  a  thing  that  ho  desired  to  know,  or  a  thing  that  he 
did  know  already  ? 

Mr.  Evarts.  What  he  did  say  is  the  question. 

Mr.  Stanberv.  We  object,  Mr.  Chief  Justice,  to  that  mode  of  examination 
in  chief!     That  way  of  examining  a  witness  is  altogether  new  to  us. 

Mr.  Manager  Butler.  I  will  not  press  it,  sir.  I  always  desire  to  waive 
wherever  I  can.     (To  the  witness  )     Was  there  anything  more  said  ? 

A.  Nothing  more  said  on  that  subject. 

Q.  On  your  part  or  his  ? 

A.  Neither. 

Q.  Did  you  find  out  next  day  that  you  had  not  been  rejected  by  the  Senate? 

Mr.  Staxbkkv.     What  has  that  got  to  do  with  it? 

Mr.  Evarts.     It  is  wholly  immaterial. 

Mr.  Manager  Butler.  Not  at  all.  The  President  sends  for  an  officer  of 
the  army  through  his  secretary,  and  informs  him  that  the  Senate  has  rejected 
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him  ;  and  then  having  got  him  into  his  presence  hcgins  to  inquire  about  the 
movement  of  troops,  when  it  was  not  true  that  he  had  been  rejected. 

The  WiTNBSS.  If  I  used  the  word  •*  rejected  *' in  my  testimony  I  was  not 
aware  of  it.  I  do  not  know  that  that  was  the  expresision  ;  and  when  I  come 
to  reflect  I  think  the  language  was  that  my  name  had  been  "  set  aside." 

Mr.  Manager  Butlbr.     What  made  you  change  it? 

Mr.  Stanbkry.     He  did  not  change  it.     He  said  "  set  aside"  before. 

Mr.  Manager  Butler,  (to  the  witness.)  Do  you  say  now  that  you  did  not 
understand  that  you  were  rejected  1 

The  WiTNKSS.  That  my  name  was  set  aside.  My  own  view  of  the  matter 
was  that  I  had  been  rejected. 

Q.  If  that  was  your  view  why  did  you  change  the  language  just  now  from 
"  rejected  "  to  "  set  aside  ?" 

Mr.  EvARTS.  He  did  not  change  it.  He  said  "  set  aside  "  before.  It  was 
you  that  changed  it. 

Mr.  Manager  Butlbr.  I  understAnd  what  he  says,  perfectly. 

Mr.  EvAR  rs  and  Mr.  Stanbury.  So  do  we. 

Mr.  Manager  Butlbr,  (to  the  witness.)  Why  did  you  interrupt,  sir,  and  say, 
"  Well,  I  do  not  know  that  I  did  say  *  rejected  V  " 

The  Witness.  I  have  a  perfect  right,  sir,  I  presume,  to  make  use  of  such 
language  as  I  think  proper  in  my  replies. 

Mr.  Manager  Butlbr.  Undoubtedly.  I  also  have  a  right  to  ask  why  do  you 
use  it  ?     I  do  not  object  to  the  right.     I  only  want  to  know  the  reaijon. 

The  W^iTNESS.  My  reason  was  to  correct  any  misapprehension  in  regard  to 
the  expression  of  Colonel  Moore.  My  own  view  was  that  it  amounted  to  a 
rejection  ;  but  he  said  "  set  aside  ;*'  he  used  that  language,  I  believe. 

Q.  Did  he  make  any  difference  between  "  set  aside  "  and  "  rejected,"  that 
you  know  of,  at  that  time  ? 

A.  That  is  a  question  I  never  thought  of. 

Q.  You  did  not  think  of  it  at  that  time  ? 

A.  No,  sir. 

Q.  Did  he  advise  you  to  use  influence  with  senators  to  get  3'ourself  confirmed'? 

Mr.  Stanberv.  What  has  that  to  do  with  the  question — what  Colonel  Moore 
advised  him  ? 

Mr.  Manager  Butler.  In  order  to  show  whether  he  understood  that  he  was 
rejected,  beauise  there  was  no  occasion  to  use  influence  with  senators  if  he  did 
not  understand  that  he  was  rejected.  (To  the  counsel  for  the  respondent.)  Do 
you  continue  your  objections  1 

Mr.  Stan B BR Y.  Certainly;  but  there  is  no  use  to  continue  it ;  you  keep  on 
asking  the  question  in  that  way.  [A  pause.]  Are  you  through  with  the 
witness,  Mr.  Manager? 

Mr.  Manager  Butlbr.  I  will  let  you  kuow  when  I  am,  sir.  [A  pause.]  I 
am  now  throu^ii^h  with  the  witness. 

Mr.  Sta.nbbry.  So  are  we. 

Mr.  Drake.  Mr.  President,  I  move  that  the  Senate  take  a  recess  for  ten 
minutes. 

The  motion  was  agreed  to  ;  and  the  Senate  resumed  its  session  at  two  o'clock 
and  forty-five  minutes  p.  m. 

The  Chief  Justice.  The  honorable  managers  will  proceed  with  their  evi- 
dence. 

Mr.  Manager  WiLSO.x.  We  now  offer  a  certified  copy  of  the  order  restoring 
General  Thomas  to  the  duties  of  the  Adjutant  General's  office. 

The  Chief  Justice.  Is  there  any  objection  to  the  order? 

Mr.  Stanbery.  Has  not  that  been  put  in  before  ? 

Mr.  Manager  Wilson.  No,  sir ;  this  is  the  order  of  the  General  of  the  army, 
Bsued  in  pursuance  of  the  President's  request,  which  we  put  in  before. 
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Tbe  Chirp  Justice.  The  Secretary  will  read  the  order. 
The  Secretary  read  as  follows  : 

Headquarters  Army  of  the  United  States, 

fVashington,  D.  C.y  Fehruary  14,  1868. 

Sir  :  General  Grant  directs  me  to  say  that  the  President  of  the  United  States  desires  you 
to  resiuiie  your  duties  as  Adjutant  General  of  the  army. 

C.  B.  COMSTOCK, 
Brevet  Brii^adier  General,  A,  A.  G,  D.  C, 
General  L.  Thomas,  Adjutant  General, 

Official  copy  for  Hon.  E.  M.  Stanton,  Secretary  of  War : 

L.  THOMAS,  Adjutant  General. 
Adjutant  General*s  Office,  February  14,  18r»3. 

William  E.  Chandler  sworn  and  examined. 

By  Mr.  Manager  Butler  : 

Question.  Mr.  Chandler,  I  believe  you  were  once  Assistant  Secretary  of  the 
Treasury  ? 

Answer.  I  was,  sir. 

Q.  From  what  time  to  what  time  ? 

A.  From  June,  1865,  until  the  30th  of  November,  1867. 

Q.  While  in  the  discharge  of  the  duties  of  your  office,  did  you  learn  the  office 
routine  of  practice  by  which  money  was  drawn  from  the  treasury  for  the  use 
of  the  War  Department  ? 

A.  I  did,  sir. 

Q.  Will  you  state  the  steps  by  which  money  could  be  drawn  from  the  treasury 
for  the  use  of  the  War  Department  ? 

A.  By  requisition  of  the  Secretary  of  War  upon  the  Secretary  of  the  Treasury, 
which  requisition  passes  through  the  accounting  offices  of  the  department,  and 
is  then  honored  by  the  issue  of  a  warrant  signed  by  the  Secretary  of  the 
Treasury,  upon  which  the  money  is  paid  by  the  Treasurer  of  the  United  States. 

Q.  Please  name  the  accounting  officers  through  whose  offices  it  will  pass. 

A.  The  Second  Comptroller  of  the  Treasury  has  the  control  of  the  war  and 
navy  accounts.  Several  of  the  auditing  officers  pass  upon  war  requisitions — the 
Second  Auditor  and  the  Third  Auditor,  and  possibly  others. 

Q.  Please  trace  and  give  the  offices,  if  you  can,  through  which  a  requisition 
from  the  War  Department  lor  money  would  go,  from  one  office  to  the  other,  until 
the  money  would  get  back  to  the  War  Office. 

A.  My  attention  has  not  been  called  to  that  subject  until  now,  and  I  am  not 
sure  that  I  can  state  accurately  the  process  in  any  given  case.  My  impression, 
however,  is  that  a  requisition  from  the  Secretary  of  War  would  come  to  the 
Secretary  of  the  Treasury,  and  pass  from  the  Secretary*s  office  to  the  office  of 
the  Second  Comptroller  of  the  Treasury  for  the  purpose  of  ascertaining  whether 
or  not  the  appropriation  upon  which  the  draft  was  to  be  made  had,  or  had  not, 
been  overdrawn.  The  requisition  would  pass  from  the  office  of  the  Comptroller 
through  the  office  of  the  Auditor,  and  thence  back  to  the  Secretary  of  the 
Treasury.  Thereupon,  in  the  warrant  room  of  the  Secretary  of  tlie  Treasury 
a  warrant  for  the  payment  of  the  money  would  be  issued,  which  would  also  pass 
through  the  office  of  the  Comptroller,  being  countersigned  by  him.  Then  it 
would  pass  into  the  office  of  the  Register  of  the  Treasury  to  be  there  registered, 
and  thcjnce  to  the  Treasurer  of  the  United  States,  who,  upon  this  requisition, 
would  issue  his  draft  for  the  payment  of  the  money.  This  is  substantially  the 
process,  although  I  am  not  sure  that  I  have  stated  the  different  steps  accurately. 

Q.  Ought  it  not  to  go  to  the  Second  Auditor  first  ? 

A.  Quite  possibly  the  requisition  would  first  go  to  the  Auditor. 

Q.  The  Second  Auditor  and  then  the  Comptroller  ? 

A.  The  Second  or  Third  Auditor,  and  then  to  the  Comptroller. 


IMPEACHMENT  OF  THE  PRESIDENT.  257 

Q.  Ib  there  any  method  known  to  you  by  which  the  President  of  the  United 
States  or  any  other  person  can  get  money  from  the  treasury  of  the  United 
States  for  the  use  of  the  War  Department  except  through  a  requisition  of  the 
Secretary  of  War  ? 

A. '  There  is  not. 

Q.  I  now  desire  to  ask  you  what  is  the  course  of  issuing  a  commission  to  an 
officer,  say  who  has  been  confirmed  by  the  Senate  ?  What  is  the  official  routine 
in  the  Treasury  Department  ?     I  suppose  it  is  the  same  for  all. 

A.  A  commission  is  prepared  in  the  department  and  signed  by  the  Secre- 
tary. It  is  forwarded  to  the  President  and  signed  by  him.  It  is  then  returned 
to  the  Treasury  Department,  where,  in  the  case  of  a  bonded  officer,  it  is  held 
until  his  oath  and  bond  have  been  filed  and  approved  ;  in  the  case  of  an  officer 
not  required  by  law  to  give  bond  the  commission  is  held  until  he  qualifies  by 
taking  the  oath.  It  is  my  impression  that  this  is  the  usual  form.  There  are 
some  officers  in  the  Treasury  Department  whose  commissions  are  countersigned 
by  the  Secretary  of  State  instead  of  by  the  Secretary  of  the  Treasury.  The 
Assistant  Secretaries,  for  instance,  have  commissions  which  are  countersigned 
by  the  Secretary  of  State,  and  not  by  the  Secretary  of  the  Treasury. 

Q.  As  I  suppose  the  Secretary  of  the  Treasury's  own  commission  is  ? 

A,  It  issues  from  the  office  of  the  Secretary  of  State,  I  suppose. 

Q.  On  the  20th  of  November,  1867,  was  there  any  vacancy  in  the  office  of 
Assistant  Secretary  of  the  Treasury  1 

A.  There  was  not,  sir. 

Q.  Was  there  any  vacancy  up  to  the  30th  of  November  ? 

A.  There  was  not. 

Q.  Do  you  know  Edmund  Cooper  ? 

Mr.  Staivbery.  Will  the  honorable  manager  allow  me  to  ask  what  is  the 
object  of  this  testimony  about  Mr.  Cooper  ?     What  is  the  purpose  ? 

Mr.  Manager  Butler.  The  object  is  to  show  that  one  of  the  ways  and  means 
described  in  the  eleventh  article  by  which  the  President  proposed  to  get  control 
of  the  moneys  of  the  United  States  appropriated  for  the  use  of  the  War  Depart- 
ment was,  against  law  and  without  right,  to  appoint  his  Private  Secretary 
Assistant  Secretary  of  the  Treasury. 

Mr.  Curtis.  Is  that  all  the  answer  ? 

Mr.  Manager  Butler.  I  have  answered  so  far.  If  you  have  any  other  ques- 
tion I  shall  be  very  glad  to  answer  it. 

Mr.  Curtis.  Is  that  the  only  answer  you  make  to  the  question  ? 

Mr.  Manager  Butler.  It  is  a  sufficient  answer,  in  myjudgment,  for  the  time. 

Mr.  EvARTS.  What  part  of  the  eleventh  article  is  this  applicable  to  ? 

Mr.  Manager  Butlkr.  Both  the  eighth  and  the  eleventh  articles.  The  elev- 
enth article  charges  him  with — 

Unlawfully  devising-  and  contriving,  and  attempting  to  devise  and  contrive,  means  by 
-vrhich  he  should  prevent  Edwin  M.  Stanton  from  forthwith  resuming  the  functions  of  the 
office  of  Secretary  for  the  D<^artment  of  War,  notwithstanding  the  refusal  of  the  Senate  to 
concur,  &c. ;  and,  also,  by  further  unlawfully  devising  and  contriving,  and  attempting  to 
devise  and  contrive,  means,  then  and  there,  to  prevent  the  execution  of  an  act  entitled  *'An 
act  making  appropriations  for  the  support  of  the  army  for  the  fiscal  year  ending  June  30, 
3868,  and  for  other  purposes,**  approved  March  2,  1 867  ;  and  also  to  prevent  the  execution  of 
an  act  entitled  **An  act  to  provide  for  the  more  efficient  government  of  the  rebel  States,*' 
passed,  &c. 

And  in  order  to  get  the  means  of  doing  that,  he  wanted  to  control  the  purse 
as  well  as  the  sword,  and  he  wanted  his  man,  his  secretary,  if  in  no  warmer  and 
closer  relations  to  him,  to  be  in  the  office  of  Assistant  Secretary  of  the  Treas- 
ury, the  Assistant  Secretary  of  the  Treasury  now  by  law  being  allowed  to  siga 
warrants. 

Mr.  Manager  Bingham  and  Mr. Manager  Wilson.     Then  the  eighth  article. 

17  I  p 
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Mr.  Manager  Butlbr.    Then,  as  107  aasociates  call  to  1117  attention,  the 

eighth  article  charges  that — 

With  intent  unlawfallv  to  control  the  disbarsement  of  the  moneys  appropriated  for  the 
military  semce  and  for  the  Department  of  War,  on  the  2lBt  day  of  Februarj,  in  the  year  of 
our  Lord  1868— 


did,  unlawfully  and  contrary  to  the  provisions  of  an  act,  &c — 

Do  these  acts. 

Mr.  £vARTS.  No ;  appointed  Thomas.  Yon  now  propose  to  prove  nmder 
that  that  he  appointed  Cooper,  or  tried  to  do  so. 

Mr.  Manager  Butlbk.  This  is  the  means :  **  with  intent  nnlawfull7  to  con- 
trol." 

Mr.  EvARTS  and  Mr.  Stanbbry.  Did  what  ? 

Mr.  Manager  Butlkr  : 

Did  unlawfully  and  contrary  to  the  provisions  of  an  act  entitled  **An  act  regulatinjif  the 
tenure  of  certain  civil  offices,*' passed  March  2,  1868,  and  in  violation  of  the  Constitution  of 
the  United  States — 

And  while  the  Senate  were  in  session,  not  to  go  on  with  the  verhiage,  appoint 

Lorenzo  Thomas. 

Mr.  EvARTS.  The  allegation  is  that  with  this  intent  which  you  have  stated, 

the  President  did — 

There  being  no  vacancy  in  the  office  of  Secretary  for  the  Department  of  War,  and  with 
intent  to  violate  and  disregard  the  act  aforesaid — 

Whieh  is  the  tenure -of-office  act — 

Then  and  there  issue  and  deliver  to  one  Lorenzo  Thomas  [a  [letter  of  authority  in  writing, 
in  substance  as  follows :  that  is  to  say. 

Now,  you  propose  to  prove  under  that,  that  there  hcing  no  vacancy  in  the 
office  of  Assistant  Secretary  of  the  Treasury,  he  proposed  to  appoint  his  private 
Bccretiry,  Edmund  Cooper,  Assistant  Secretary  of  the  Treasury.  That  is  the 
idea,  is  it,  under  the  eighth  article?  We  object  to  this  as  not  admissible  under 
the  eighth  article.  As  by  reference  to  it  it  will  be  perceived,  it  charges  nothing 
but  ail  intent  to  violate  the  civil  tenure  act,  and  no  mode  of  violating  that  except, 
in  the  want  of  a  vacancy  in  the  War  Department,  the  appointment  of  General 
Thomas  contrary  to  that  act. 

As  for  the  eleventh  article  the  honorable  court  will  remember  that  in  our 

answer  we  stated  that  there  >\as  in  that  article  no  such  description,  designation 

of  ways  or  means,  or  attempts  at  ways  or  means,  whereby  we  could  answer 

definitely;  and  the  only  allegations  there  are  that,  in  pursuance  of  a  speech 

that  the  President  made  on  the  18th  of  August,  1866,  he — 

Afterward,  to  wit,  on  the  21st  day  of  February,  A.  D.  1808,  at  the  city  of  Washington,  in 
the  Di8trict  ot  Columbia,  did,  unlawfully,  and  in  disreg^ard  of  the  requireoieut  of  the  Cousti- 
tutiou  that  he  should  take  care  that  the  laws  be  faithtully  executed,  attempt  to  prevent  the 
execution  of  an  act  entitled  **Au  act  regulating  the  tenure  of  certain  civil  offices,"  passed 
March  %  J 867,  by  unlawfully  devising  and  contriving,  and  attempting  to  devise  and  con- 
trive means  by  which  he  should  prevent  £dwin  M.  8tantou  from  forthwith  resuming  the 
functions  of  the  office  of  Secretary  for  the  Department  of  War,  notwithstanding  the  refusal 
of  the  (Senate  to  concur  in  the  suspension  theretofore  made  by  said  Andrew  Johnson  of  said 
Edwin  M.  Stanton  from  said  office  of  Secretary  for  the  Department  of  War;  and  also,  by 
further  unlawfully  devising  and  contriving,  and  attempting  to  devise  and  contrive  means, 
then  and  there,  to  prevent  the  execution  of  an  act  entitled  "  An  act  making  appropriatioaa 
for  the  support  of  the  army  for  the  fiscal  year  ending  June  30,  1868,  and  for  other  purposes," 
approved  March  2,  J8<)7  ;  and,  also,  to  prevent  the  execution  of  an  act  entitled  "An  act 
to  provide  for  the  more  efficient  government  of  the  rebel  States,"  passed  March  2,  1867, 
whereby,  &c 

The  only  allegation  here  as  to  time  and  principal  action,  in  reference  to  which 
all  these  unnamed  and  undescribed  ways  and  means  were  used,  is,  that  on  the 
2 let  of  February,  1S68,  at  the  city  of  Washington,  he  did  unlawfully,  and  in 
disregard  of  the  Constitution,  attempt  to  prevent  the  execution  of  the  civil 
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tennre-of-office  act,  hy  nnlawfullj  devising  and  contriving  and  attempting  to 
devise  and  contrive  means  by  wliich  he  should  prevent  Edwin  M.  Stanton  from 
resuming  his  place  in  the  War  Department.  And  now  proof  is  offered  here, 
substantively,  of  efforts  in  November,  1867»  to  appoint^  in  the  want  of  a  vacancy 
in  the  office  of  Assistant  Secretary  of  the  Treasury,  Mr.  Edmund  Cooper. 
We  object  to  that  evidence. 

Mr.  Manager  Butlbr.  The  objection,  Mr.  President  and  senators,  is  twofold : 
first,  that  the  evidence  is  not  competent ;  second,  that  the  pleading  is  not  suffi- 
cient. I  do  not  propose  now  to  discuss  the  question  of  pleading.  It  is  said 
that  the  pleading  is  too  general.  If  we  were  trying  an  indictment  at  common 
law  for  a  conspiracy,  or  for  any  acts  in  the  nature  of  a  conspiracy,  and  we  made 
the  allegation  too  general,  the  only  objection  to  that  would  be  tbaf  it  did  not 
sufficiently  inform  the  defendant  under  it  what  acts  might  be  given  in  evidenice ; 
and  the  remedy  for  a  defendant  in  that  case  would  be  to  move  for  a  specifica- 
tion or  for  a  bill  of  particulars ;  and  if  he  neglects  to  move  for  that,  the  court 
lake  care  in  the  course  of  the  case,  if  any  surprise  is  upon  him,  becaose  of  evi- 
dence that  he  could  not  have  known  of,  or  could  not  have  expected  to  allow  him 
to  come  in  and  meet  that  new  evidence.  Therefore  indictments  for  conspiracies 
are  generally  drawn  as  was  the  indictment  in  the  Martha  Washington  case, 
which  1  now  have  in  my  mind,  it  having  been  drawn  by  an  exceedingly  good 
pleader,  as  tradition  says,  giving  one  general  count,  and  then  several  specific 
counts,  or  setting  out  specific  acts  in  the  nature  of  specifications ;  so  that,  if  the 
pleader  fail  in  setting  out  his  specific  acts,  he  still  may  hold  under  the  general 
count,  and  the  count  setting  out  specifications  is  instead  of  a  bill  of  particulars. 
Now,  then,  I  say  we  need  not  discuss  the  question  of  pleading. 

The  only  question  is,  is  this  competent,  if  we  can  show  it  was  one  of  the 
ways  and  means  ?  The  difficulty  that  rests  in  the  minds  of  my  learned  friends 
on  the  other  side  is  that  tliey  cluster  everything  about  the  21st  of  February, 
1868.  They  seem  to  forget  that  the  act  of  the  21st  of  February,  1868,  was 
only  the  culmination  of  a  purpose  formed  long  before,  as  in  the  President's 
answer  he  sets  forth,  to  wit :  as  early  as  the  12th  of  August,  1867,  that  he  was 
determined  then  to  get  out  Mr.  Stanton,  at  any  rate — ^1  would  use  the  words 
*'  at  all  hazards ;''  but  perhaps  they  might  be  subject  to  criticism  until  we  get 
through  our  case — certainly  by  the  use  of  force,  as  the  evidence  now  in  shows. 
He  formed  his  purpose. 

To  carry  it  out  tnere  are  various  things  to  do.  He  must  get  control  pf  the 
War  Office;  but  what  good  does  that  do  if  he  cannot  get  somebody  who  shall 
be  his  servant,  his  slave,  dependent  on  his  breath,  to  answer  the  requisitions  of 
his  pseudo  officer  whom  he  may  appoint ;  and  therefore  he  began  when  ?  Stan- 
ton was  suspended,  and  as  early  as  the  12th  of  December  he  had  got  to  put 
that  suspension  and  the  reasons  for  it  before  the  Senate,  and  he  knew  it  would 
not  live  there  one  moment  after  it  got  fairly  considered.  Now  he  begins. 
What  is  the  first  thing  he  does  ?  <*  To  get  somebody  in  the  Treasury  Depart- 
ment that  will  mind  me  precisely  as  Thomas  will,  if  I  can  get  him  in  the  War 
Department.''  That  is  the  first  thing ;  and  thereupon,  without  any  vacancy, 
he  must  make  an  appointment.  The  difficulty  that  we  find  is  that  we  are 
obliged  to  argue  our  case  step  by  step  upon  a  single  point  of  evidence.  It  is 
one  of  the  infelicities  always  of  putting  in  a  case  that  sharp,  keen,  ingenious 
counsel  can  insist  at  all  steps  on  impaling  you  upon  a  point  of  evidence ;  and 
therefore  I  have  got  to  proceed  a  little  further. 

Now,  our  evidence,  if  yon  allow  it  to  come  in,  is,  first,  that  he  made  this  appoint- 
ment ;  that  this  failing,  he  sent  it  to  the  Senate,  and  Cooper  was  rejected.  Still 
determined  to  have  Cooper  in,  he  appointed  him  ad  interim,  precisely  as  this 
ad  interim  Thomas  was  appointed,  without  law  and  against  right.  We  put  it 
as  a  part  of  the  whole  machinery  by  which  to  get  hold,  to  get,  if  he  could,  his 
hand  into  the  treasury  of  the  United  States,  although  Mr.  Chandler  bsA  y^^"^ 
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rtated  there  was  no  way  to  get  it  except  by  a  reqniBitioii  throogli  the  War 
Ilepartm^nt ;  and  at  the  same  moment,  to  show  that  this  was  part  of  the  aame 
illegal  means,  we  show  yon  that  although  Mr.  McCalloch,  the  Secretary  of  the 
Trfii^ury,  must  have  known  that  Thomas  was  appointed,  yet  the  President  took 
pains — we  have  put  in  the  paper — to  serre  on  Mr.  3IcCal]oeh  an  attested  copy 
of  the  appointment  of  Thomas  ad  interim,  in  order  that  he  and  Cooper  might 
recognize  his  WMrrants. 

Did  I  not  answer  my  friends  that  this  was  a  sufficient  ground  ?  More  than 
that,  I  have  yet  to  learn  in  a  somewhat  extended  practice  of  the  law,  (not  extend- 
iogy  however,  so  long  as  that  of  most  of  the  gentlemen  on  the  other  side,)  that 
it  was  ever  objected  anywhere,  when  I  was  tracing  a  man's  motives,  when  I  was 
tracing  thid  course,  that  I  had  not  a  right  to  put  in  every  act  that  he  did,  vmleat 
auantwm,  Everytliing  that  comes  out  of  his  month,  every  act  that  he  does,  I 
nave  a  right  to  put  in. 

I^et  us  see  if  that  is  not  sustained  by  authorities.  The  question  arose  in  the 
trial  of  James  Watson  for  high  treason  in  the  year  1817  before  one  of  the  beet 
lawyers  of  England,  Lord  Ellenborough,  assisted  by  Mr.  Justice  Holroyd,  Mr. 
Justice  Bayly,  and  Mr.  Justice  Abbott.  The  objection  there  was  precisely  the 
one  the  learned  counsel  raise  here.  It  was  alleged  that  certain  speeches  had 
been  made  which  were  treasonable  speeches.  That  was  all  that  was  said  about 
them ;  they  were  not  set  out  any  further.  I  got  this  book  (32  State  Trials)  for 
an  entirely  different  purpose ;  but  it  contains  an  authority  directly  in  point. 
Certain  speeches  were  alleged ;  the  indictment  charged  that  certain  speeches 
were  made  without  setting  them  out ;  and  it  was  claimed  that  they  could  not  be 
proved  as  overt  acts ;  and  the  question  was  whether  certain  other  speeches  could 
De  put  in  as  tending  to  show  the  animus  with  which  the  first  set  of  speeches 
had  been  spoken.     Lord  Ellenborough  closed  the  discussion  by  saying : 

Lord  FAlenhorougk,  If  there  had  boon  no  particular  overt  act  under  which  this  evidence 
was  receivaV)le,  it  is  a  universal  rule  of  evidence  that  what  a  party  himself  says  may  be 
given  in  evidence  af^aiust  hioi,  to  explain  ntiy  part  of  his  conduct  to  which  it  bears  reference. 

Mr.  Wethtrell,  (the  counsel  for  the  defendant.)  Wo  do  not  object  that  it  is  not  evidence, 
but  that  it  iR  not  proof  of  the  overt  act. 

Lord  EiUnborovgh.  There  cannot  be  a  doubt  that  whatever  proceeds  from  the  mouth  of 
man  may  be  ffiven  in  evidence  against  him ;  it  shows  the  intention  with  which  he  aots.-^ 
32  State  Trials,  page  9J. 

"  Whatever  proceeds  from  his  mouth.**  A  fortiori^  senators,  when  it  is 
nnder  his  hand  like  the  seal  of  a  commission,  if  his  declarations  can  be  given, 
may  not  his  acts  ?  I  would  not  have  troubled  the  presiding  officer,  I  would  not 
have  troubled  senators  so  long  upon  this  matter^  had  it  not  been  that  there  may 
be  other  acts  all  clustering  around  this  grand  conspiracy  which  we  propose,  if 
we  arc  permitted,  to  put  in. 

The  Chibf  Justice.  The  manager  will  reduce  his  question  to  writing. 

Mr.  Manager  Butlkr.  The  simple  question  was,  who  was  Edmund  Cooper  t 
I  suppose  my  friends  do  not  mean  to  object  to  that  alone.  The  question  was, 
do  you  know  him  and  who  is  he  ? 

Mr.  Stanbbry,  We  asked  what  you  intended  to  prove  in  reference  to 
Edmund  Cooper  ? 

Mr.  Manager  Butlrr.  I  have  stated  that  at  very  considerable  length.     I 

fropose  to  prove  that  Mr.  Edmund  Cooper  took  possession  in  the  Treasury 
)epnrtment  before  the  30th  of  November,  and  that  he  had  this  commission, 
showing  that  the  President  gave  a  commission  illegally  in  violation  of  the  ten- 
nre-of-office  act  to  which  I  wish  to  call  your  attention.  The  tenure-of-office  act 
provides  that  "  in  such  case  and  in  no  other,**  to  wit,  where  an  officer  has  been 

fuilty  of  misconduct  or  crime,  or  for  any  reason  becomes  incapable  or  legally 
isqualified  to  pcrforiA  the  duties  of  his  office,  the  President  may  suspend  him ; 
and  then  the  sixth  section  provides  that — 

The  making,  signing,  sealing,  countersigpiing,  or  issuing  of  any  commission  or  letter  of 
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anthority  for  or  in  respect  to  uij  such  appointment  or  employment,  shall  bo  deemed,  and  are 
erebj  declared  to  be,  high  misdemeanors. 

Therefore  the  very  signing  and  issuing  of  this  commission — the  signing  it, 
if  he  did  not  isne  it ;  the  issuing  of  it,  if  he  did  not  sign  it — there  beiog  no 
vacancy  which  is  contemplated  by  the  act,  is  a  crime,  and  another  crime  in  and 
part  of  the  great  conspiracy.  Therefore  the  question  will  be  whether  we  shall 
be  allowed  to  go  into  the  condition  of  Mr.  Cooper.  I  cannot  put  the  whole  of 
my  offer  in  one  question,  because  I  cannot  prove  it  all  by  one  witness. 

The  OiiiRP  Justice.  It  will  be  necessary  to  reduce  the  question  to  writing* 
in  order  that  it  may  be  submitted  to  the  Senate. 

Mr.  MaTiager  Butlbb.  I  will  put  it  rather  in  the  form  of  an  offer  to  prove. 
I  will  write  it  as  an  offer  to  prove,  in  a  moment. 

Mr.  Stan  BE RV.  It  is  not  a  question  so  much,  Mr.  Chief  Justice,  as  to  who 
Edmund  Cooper  is,  but  what  Edmund  Cooper  has  got  to  do  with  this  case; 
what  the  illegal  appointment  of  Edmund  Cooper  to  be  Assistant  Secretary  of 
the  Treasury  ad  interim^  or  otherwise,  has  to  do  with  this  case;  or  what  the 
appointment  of  Edmund  Cooper  for  the  purpose  of  controlling  the  moneys  in  the 
Treasury  Department  has  to  do  with  this  case.    That  is  the  material  inquiry. 

Now,  I  understand  the  learned  manager  to  say  that  the  proof  he  intends  to 
make  in  regard  to  Mr.  Cooper  is,  in  the  first  place,  that  there  was  an  illegal 
appointment  of  Mr.  Cooper,  and  in  that  the  President  violated  the  Constitution 
of  the  United  States,  and  violated  the  tenure-of-office  act  Well,  Mr.  Chief 
Justice,  have  they  given  us  notice  to  come  here  to  defend  any  such  delinquency 
as  that,  if  it  be  a  delinquency  ?  Have  the  House  of  Representatives  impeached 
the  President  for  anything  done  in  the  removal  of  Mr.  Chandler,  if  he  was 
removed,  or  in  the  appointment  of  Mr.  Cooper,  if  he  was  appointed  in  his  place  ? 
They  selected  one  instance  of  what  they  claim  to  be  a  violation  of  the  Constitu- 
tion and  of  the  tenure-of-office  act  in  regard  to  a  temporary  appointment  made 
daring  the  session  of  the  Senate ;  and  that  was  the  case  of  General  Thomas, 
and  of  General  Thomas  alone.  As  to  that,  of  course,  we  have  no  objection  to 
their  going  into  evidence,  because  we  have  had  notice  of  it,  and  are  here  ready 
to  meet  it;  but  as  to  any  high  crime  and  misdemeanor  in  reference  to  the 
appointment  of  Mr.  Cooper,  certainly  the  gentlemen  have  no  authority  to  make 
such  a  charge,  because  they  come  here  with  a  delegated  authority ;  they  come 
here  only  to  make  the  charges  found  good  by  the  House  of  Representatives, 
and  not  the  charges  that  they  choose  to  manufacture  here.  The  managers  have 
no  right  to  ameud  these  articles.  They  must  go  to  the  House  even  for  that. 
If  they  choose  to  go  to  the  House  and  get  a  new  article  founded  upon  an  illegal 
act  in  the  appointment  of  Mr.  Cooper,  let  them  go,  and  let  us  have  time  to 
answer  it  and  to  meet  it. 

So  much  for  the  admissibility  of  the  testimony  as  to  th^  illegal  appointment 
of  Mr.  Cooper.  It  is  a  matter  not  charged.  That  is  enough.  It  is  a  matter 
they  are  not  authorized  to  charge ;  they  have  no  such  delegated  authority  here. 

What  is  the  next  ground,  Mr.  Chief  Justice,  upon  which  they  ask  to  prove 
anything  in  relation  to  Mr.  Cooper  ?  They  say  they  expect  to  prove  that  Mr. 
Cooper  was  put  into  that  place  of  Assistant  Secretary  of  the  Treasury  by  the 
President  in  order  to  control  the  disbursement  of  the  moneys  in  that  department. 
That  I  understand  to  be  the  next  ground.  Now,  let  us  see  what  they  have 
charged  about  that.  Here  they  have  got  an  article  charging  an  illegal  act  of 
the  President  in  reference  to  the  disbursement  of  the  public  money—- article 
eight.  Let  us  see  what  Mr.  Cooper  has-  to  do  with  that. 

That  Bald  Andrew  Johnson,  President  of  the   United   StAteR,  nnmindfiil  of  the  big^h 
duties  of  his  uiiiee  and  of  his  oath  of  office,  with  intent  unlawfully  to  control  the  disburse 
ineuts  of  the  moneys  appropriated  fur  the  military  service  and  for  the  Dopartuieut  of  War, .     ^ 
on  the  21st  day  of  February — 

Did  a  certain  thing.     What  was  itt     Appoint  Mr.  Cooper  )<    Q^v^^  \lycql  ^ 
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^  anthoritj  to  net  in  any  office?  No.  He  appointed  Thomas,  and  that  appointment 
is  the  only  appointment  set  oat  as  the  means  to  control  those  disbursements.  If 
it  was  necessary  to  frame  an  article  founded  upon  the  appointment  of  Thomas 
as  a  means  used  by  the  President  to  get  control  of  these  public  moneys,  was  it 
not  equally  necessary  to  have  an  article  founded  upon  the  same  line  of  conduct 
in  reference  to  Mr.  Cooper  ?     Unouestionably. 

Then,  in  the  eleventh  article,  what  is  there  that  authorizes  the  introduction 
of  this  testimony  1     That  he  made  certain  speeclies.     What  then  ? 

Afterward,  to  wit,  on  the  *21st  day  of  Fobrnary,  A  D.  1R(W,  at  the  city  of  Washington, 
in  the  Dintrictof  Cohinibia,  did,  nniawftilly  and  in  dinregard  of  tho  reqniremont  of  the  Con 
stitution  that  he  should  take  care  t)iat  the  laws  be  faithfniiy  exocut(*d,  attempt  to  prevent  the 
execution  of  an  act  entitled  "An  act  regulating^  the  tenure  of  certain  civil  offices.*' 

That  is  the  unlawful  thing ;  and  how  ? 

By  unlawfully  devising  and  contriving,  and  attempting  to  devise  and  contrive,  means 
by  which  he  should  prevent  Edwin  M.  Stanton  from  forthwith  revuniing  the  functions  of  the 
ofBce  of  Secretary  for  the  Department  of  War,  notwithstanding  the  refusal  of  the  Senate  to 
concur  in  the  suspension  theretofore  made  by  said  Andrew  Johutfon  of  said  Edwin  M.  Stan- 
ton from  said  office  of  Secretary  for  the  Department  of  War ;  and,  also,  by  further  unlaw- 
fnlly  devising  and  contriving,  and  attempting  to  devise  and  contrive,  means,  then  and  there, 
to  prevent  the  execution  of  an  act  entitled  **  An  act  making  appropriations  fur  the  support  of 
the  army  for  the  fiscal  year  ending  Juno  30,  1868,  and  for  other  purposes." 

That  is  the  act  which  contains  the  section  requiring  the  orders  for'  military 
operations  to  go  through  Grenerai  Grant.  That  is  the  means  he  contrived  there 
to  get  Stanton  out.     So  that  has  nothing  to  do  with  this.     What  further  ? 

And,  also,  to  prevent  the  execution  of  an  act  entitled  **  An  act  to  provide  for  the  more 
efficient  govommcnt  of  the  rebel  States.*' 

Now,  what  relevancy  has  the  appointment  of  Cooper  with  the  government  of 
the  rebel  States,  or  with  the  execution  of  the  reconstruction  acts,  or,  in  fact, 
with  any  offence  charged  in  any  one  of  the  eleven  articles  ? 

Mr.  Manager  Bingham.  Mr.  President,  we  consider  the  law  to  be  well  settled 
and  accepted  everywhere  in  this  country  and  England  to-day,  that  where  an 
intent  is  the  subject-matter  of  inquiry  in  a  criminal  propecution,  other  and  inde- 
pendent acts  on  the  part  of  the  accused,  looking  to  the  same  result,  are  admissible 
in  evidence  for  the  purpose  of  establishing  that  fact.  And  we  go  further  thsn 
that.  We  undertake  to  say,  upon  very  high  and  commanding  authority,  not  to  be 
challenged  here  or  elsewhere,  that  it  is  settled  that  such  other  and  independent 
acts,  showing  the  purpose  to  bring  about  the  same  general  result,  although  at 
the  time  of  the  inquiry  the  subject-matter  of  a  separate  indictment,  are  never- 
theless admissible.  I  dout)t  not  that  it  will  occur  to  the  recollection  of  honor- 
able senators  that  among  other  cases  illustrative  of  the  rule  which  I  have  just 
cited  it  has  been  stated  in  the  books — ^thc  cases  have  been  ruled  first  and  then 
incorporated  into  bo5ks  of  standard  authorities — that  where  a  party,  for  example, 
was  charged  with  shooting  with  intent  to  kill  a  person  named,  it  was  compe- 
tent, in  order  to  show  the  malice,  the  malicious  intent  of  the  act,  to  show  that  at 
another  time  and  place  he  laid  poison.  A  party  is  charged  with  passing  a  coun- 
terfeit note ;  it  is  competent,  in  order  to  prove  the  scienter,  to  show  that  he  was 
in  possession  of  other  counterfeit  notes  of  a  different  denomination ;  and  the 
rule,  as  stated  in  the  books,  is,  that  what  is  competent  to  prove  the  scitnteTf  as 
a  general  principle,  is  competent  to  prove  the  intent. 

r^ow,  what  is  the  allegation  in  the  eleventh  article  ?  That  this  procedure 
was  taken  on  the  part  of  the  President  for  the  purpose  of  setting  aside  and 
defeating  the  operation  of  that  law.  That  law  stands  with  the  other  legialation 
of  this  country. 

Mr.  Stanbbrv.  What  law  ? 

^Mr.  Manager  Bingham.  The  tenure- of-office  act.  That  law  stands  with  the 
•other  legislation  of  this  country ;  and  I  undcTt^ke  to  say,  without  stopping  to 
cite  the  statutes,  that  by  the  existing  law  of  the  United  States  the  appropria- 
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tions  made  for  tb«  support  of  the  Department  of  War  and  for  the  Bnpport  of  the 
army  can  only  be  reached  in  the  treasury  of  the  nation  through  the  reqaiaitions 
drawn  by  the  Secretary  of  War.  Here  is  an  independent  act  done  by  the 
accused,  as  is  well  said  by  my  associate,  for  the  purpose  of  aiding  this  result. 
How  1  By  appointing  an  Assistant  Secretary  of  the  Treasury,  who,  under  the 
law  and  regulations,  is  authorized  to  act  upon  the  warrants  that  may  be  drawn 
upon  the  treasury  through  that  department  or  any  other  department ;  by  appoint- 
ing a  person,  in  other  words,  to  discharge  the  very  duty  which  he  desires  bim 
to  discharge  in  aid  of  his  design  ;  and  what  is  that?  That  the  money  appro- 
priated by  Congress,  and  not  to  be  drawn  from  the  treasury  except  in  pursu- 
ance of  law,  to  wit,  through  the  Secretary  of  War,  duly  constituted  such  by 
the  appointment  of  the  President  with  the  advice  and  consent  of  the  Senate, 
may,  nevertheless,  be  drawn  out  of  the  treasury  by  a  person  acting  as  an  officer, 
without  the  advice  and  consent  of  the  Senate,  through  the  requisitions  made  on 
the  treasury  by  his  Secretary  of  War  ad  interim^  appointed  in  the  presence  of 
the  Senate,  in  defiance  of  the  Senate,  and  in  violation  of  the  law. 

If  the  appointment  of  such  an  officer  throws  no  light  on  this  subject,  of 
eourse  it  has  nothing  to  do  with  the  matter ;  if  it  does,  it  has  a  great  deal  to 
do  with  it.  If  the  question  stops  with  the  inquiry  who  Edmund  Cooper  is,  of 
course  it  throws  no  light  upon  this  subject ;  but  if  the  testimony  discloses  such 
relations  with  the  President  and  his  appointment  under  such  circumstances  as* 
indicate  a  purpose  on  the  part  of  Cooper  to  co-operate  with  the  President  in 
this  general  design,  I  apprehend  it  will  throw  a  great  deal  of  light  upon  this 
subject.  And,  in  the  event  of  the  removal  of  the  head  of  the  department,  (and 
if  this  rule  is  to  be  established  that  might  happen  any  hour,  without  regard  to 
the  opinions  of  the  Senate  to  the  contrary  or  to  the  requirements  of  the  law,) 
this  Assistant  Secretary  of  the  Treasury  would  have  the  control  of  the  whole 
question.  I  am  free  to  say,  so  far  as  I  am  concerned  in  this  matter,  if  nothing 
further  be  shown  than  the  mere  inquiry  of  the  appointment  of  Cooper,  it  may 
not  throw  any  light  upon  the  subject ;  but  I  do  not  so  understand  the  matter. 
There  is  more  than  that  in  it, 

Mr.  Manager  Bijtlkr.  In  order  that  there  may  be  a  distinct  proposition 
before  the  Senate,  we  offer  to  prove  thati  there  being  no  vacancy  in  the  office 
of  Assistant  Secretary  of  the  Treasury,  the  President  unlawfully  appointed  his 
friend  and  theretofore  private  secretary,  Edmund  Cooper,  to  that  position,  as 
one  of  the  means  by  which  he  intended  to  defeat  the  tenure  of  civil  office  act 
and  other  laws  of  (/ongress. 

Mr.  EvARTS.  Will  you  be  so  good  as  to  insert  the  date  in  your  offer? 

Mr.  Manager  Butlbr.  I  will,  sir.  [After  a  pause.]  I  have  inserted  a 
date  satisfactory  to  myself,  and  I  hope  it  will  be  to  the  counsel  for  the  President. 

Mr.  EvARTs.  I  have  no  doubt  it  is  correct. 

Mr.  Manager  Butler.  We  offer  to  prove  that  after  the  President  had 
determined  on  the  removal  of  Mr.  Stanton,  Secretary  of  War,  in  spite  of  the 
action  of  the-  Senate,  there  being  no  vacancy  in  the  office  of  Assistant  Secretary 
of  the  l-reasury,  the  President  unlawfully  appointed  his  friend  and  theretofore 
private  secretary,  Edmund  Cooper,  to  that  position,  as  one  of  the  means  by 
which  he  intended  to  defeat  the  tenure  of  civil  office  act  and  other  laws  of 
Congress. 

Mr.  EvARTs.  I  do  not  understand  that  to  be  a  date.  I  ask  you  to  be  good 
enough  to  put  it  on  the  20th  of  November. 

Mr.  Manager  Butlbr.  I  want  to  have  it  appear  in  relation  to  that. 

Mr.  EvARTS.  Put  in  what  vou  have  also,  if  you  please. 

Mr.  Manager  Butler.  If  tne  learned  counsel  will  allow  me,  I  will  make  my 
offer  as  I  like. 

Mr.  EvAKTS.  Undoubtedly.  I  only  asked  you  to  name  the  date.  You  can 
do  as  you  please  about  it. 
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The  Chibf  Justice.  Tbe  Secretarj  will  read  the  proposition. 

The  Secretary  read  as  follows : 

We  offer  to  prove  tbat^  after  the  President  had  determined  on  the  Temoval  of  Ifr.  Stanton, 
Secretary  of  War,  in  spite  of  tbe  action  of  the  Senate,  there  being  ho  vacancy  in  the  oflloe 
of  Assistant  Secretary  of  tbe  Treasury,  the  President  unlawfully  appointed  his  friend  and 
theretofore  private  secretary,  Edmund  Cooper,  to  tbat  position,  as  one  of  the  means  by 
which  he  intended  to  defeat  the  tenure  of  civil  office  act  and  o^er  laws  of  Congress. 

Mr.  EvARTS.  The  action  of  tbe  Senate,  I  think,  was  in  December,  1867. 

Mr.  Stanbbry.  February  13. 

Mr.  Manager  Butler.  January  13. 

Mr.  Stanr£RY.  Yes ;  that  is  it. 

Mr.  EvARTs.  January  13,  1868 ;  so  that  what  yon  now  offer  was  after  that. 

Mr.  Manager  Butler.  Oh,  no.  The  President  formed  the  purpose,  ias  he 
tells  us  in  the  letter  to  General  Grant,  and  as  he  tells  us  in  his  answer,  on  the 
12th  of  August,  1867,  when  he  suspended  Mr.  Stanton,  to  suspend  him  indefi- 
nitely ;  to  try  to  see  if  the  Senate  would  not  agree  to  that ;  if  they  would  not, 
then  to  keep  him  suspended  indefinitely,  and  remove  him  as  soon  as  ever  he 
could  get  anybody  to  aid  him.  That  is  our  proposition  of  what  the  evidence 
and  the  claims  of  the  President  show;  he  lueant  to  do  that  in  spite  of  what 
happened ;  and  we  say  after  that  intent  was  formed  he  made  the  appointment 
,  of  Cooper. 

Mr.  EVarts.  After  the  12th  of  Angnst,  1867,  then.  We  want  to  get  at  the 
date ;  that  is  all. 

The  Chief  Justice.  Do  the  counsel  for  the  President  desire  to  be  heard 
further? 

Mr.  EvARTS.  No,  sir;  but  we  object  to  it.  It  is  not  within  any  article  of 
impeachment. 

The  Chief  Justice.  The  Chief  Justice  will  submit  the  question  to  the 
Senate.  The  question  is,  whether  the  evidence  proposed  by  the  honorable 
managers  shall  be  admitted  ? 

Mr.  Sherman.  1  should  like  to  have  the  managers  answer  a  question  before 
the  vote  is  taken. 

The  Chief  Justice.  The  Secretary  will  read  the  question  proposed  by  the 
senator  from  Ohio. 

The  Secretary  read  as  follows  : 

Will  the  managers  read  the  particular  clauses  of  the  eighth  and  eleventh  articles  to  prove 
which  this  testimony  is  offered  ? 

Mr.  Manager  Butler.  As  I  understand  it,  it  is  to  prove  the  intent  alleged  in 
the  eighth  article  in  these  words : 

With  intent  unlawfnllv  to  control  the  dishiirsements  of  the  moneys  appropriated  for  the 
niilitary  service  and  for  the  Department  of  War. 

'    He  did  a  certain  act  with  that  intent.     Now,  to  prove  that  intent,  we  show  ho 
did  a  certain  other  act  which  would  enable  him  to  control  the  moneys. 

The  Chief  Justice.  The  eighth  article  seems  to  say  nothing  about  money. 

Mr.  Manager  Butler.  The  eighth  article  reads  : 

That  said  Andrew  Johnson,  Presidept  of  the  United  States,  unmindful  of  the  high  duties 
of  his  office,  and  of  his  oath  of  office,  with  intent  unlawfully  to  control  the  disbursemeats 
of  moneys  appropriated. 

The  Chief  Justice.  What  act  is  charged? 

Mr.  Manager  Butler.*  The  act  charged  is,  that,  with  that  intent,  he 
appointed  Thomas.  Now,  to  prove  the  intent  with  which  he  appointed  Thomas, 
)  we  prove  that  he  also  prepared  a  man  who,  in  the  office  of  Assistant  Secretary 
of  the  Treasury,  would  answer  Thomas's  requisitions. 

Now,  as  to  the  other  point,  I  will  read,  in  answer  to  the  question  of  the  sen- 
ator, from  the  eleventh  article  : 

By  unlawfully  devising  and  contriving,  and  attempting  to  devise  and  contrive,  means 
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bv  which  he  should  pievent  Edwin  M.  Stanton  from  forthwith  rMumtiu^  the  fanctions  of  the 
office  of  Secretary  for  the  Department  of  War,  notwithstanding  the  rerasal  of  the  S<^nate  to 
concur  in  the  Buspension  theretofore  made  by  said  Andrew  Johnson  of  said  Edwin  M.  Stan- 
ton from  said  office  of  Secretary  for  the  Department  of  War ;  and  also,  by  further  unlawfully 
devising  and  contriving,  and  attempting  to  devise  and  contrive,  moans,  then  and  there,  to 
prevent  the  execution  of  an  act  entitled  *'  An  act  making  appropriations  for  the  support  of  the 
army  for  the  fiscal  year  ending  June  30,  1868,  and  for  other  purposes,*'  approved  March  2, 
and,  also,  to  prevent  the  execution  of  an  act  entitled  '*  An  act  to  provide  for  the  more  efficient 
government  of  the  rebel  States,"  passed  March  2,  1867. 

He  had  done  what  he  has  been  charged  to  have  done.  And  now,  in  that 
connection,  we  claim  that  this  was  a  part  of  the  machinenr  to  carry  out  this 
thing ;  because,  suppose,  looking  forward  to  have  happened  exactly  what  did 
happen,,  to  wit,  that  Mr.  Stanton  would  not  give  up  the  War  Department,  then 
the  question  was,  would  Mr.  McOulloch  answer  the  requisitions  of  Thomas  or 
of  anybody  else  he  should  put  in,  if  Stanton  should  hold  on  ?  It  is  clear  that 
the  President  knew  he  would  not,  because,  although  he  served  a  notice  upon 
McGulloch  to  do  it,  McCnUoch  will  not  to-day,  and  he  has  not  been  able  to  get 
one  through  Thomas.  Now,  then,  he  gets  Thomas  in  ;  he  must  put  in  some- 
body in  the  Treasury  Department  who  will  ohey  Thomas.  Thereupon  he  puts 
Cooper  in ;  and  with  a  single  stroke  of  his  pen  he  claims  to  have  the  right 
to  remove  McCulIoch ;  and  he  also  claims,  and  has  put  it  in  his  answer,  that 
HcGulloch,  as  one  of  his  cabinet,  has  agreed  to  go  at  a  stroke  of  his  pen  ;  so  that 
be  has  got  the  whole  army  and  treasmy  of  the  United  States  within  his  con- 
trol. It  was  with  intent  to  do  that  that  he  made  the  appointment  of  Cooper ;  and 
to  show  that  it  was  with  that  intent,  we  show,  so  anxious  was  he  to  do  it,  that 
be  did  not  muke  the  appointment  lawfully  ;  that  he  first  made  it  when  the  Senate 
was  not  in  session,  by  issuing  a  full  commission ;  then  he  sent  it  to  the  Senate, 
and  the  Senate  rejected  Cooper ;  but  still,  so  bent  was  he  on  having  Cooper  not 
private  secretary,  but  Assistant  Secretary  of  the  Treasury,  where  he  could  con- 
trol the  moneys  of  the  United  States,  that  he  first  appointed  him  ad  interimf 
showing  that  he  got  him  under  the  same  designation  as  Thomas ;  and  the  desig- 
nation shows  something. 

The  Chief  Justice.  Are  senators  ready  for  the  question? 

Mr.  Johnson.  I  request  the  managers  to  answer  a  question  which  I  have  sent 
to  the  Chair. 

The  Chikf  Justice.  The  Secretary  will  read  the  question  propounded  by 
the  senator  from  Maryland. 

The  Secretary  read  as  follows : 

The  mana^rers  are  requested  to  say  whether  they  propose  to  show  that  Cooper  was  appointed 
by  the  Prcsiileiit  in  November,  It^,  as  a  means  to  obtain  the  unlawful  possession  of  the 
public  muuoy,  other  thau  by  the  fact  of  the  appointment  itself? 

Mr.  Manager  Butler.  We  certainly  do— is  that  an  answer  ? — more  than  by 
the  appointment.  That  we  may  not  be  misunderstood  hereafter,  we  propose  to 
show  that  he  appointed  him,  and  thereupon  Mr.  Cooper  went  into  the  exercise 
of  the  duties  of  the  office  before  his  appointment  could  by  any  possibility  be 
legal ;  and  that  he  has  been,  we  hope  and  believe  we  shall  show  that  he  has 
been,  controlling  other  public  moneys  since. 

The  Chief  Justice  having  put  the  question  on  the  admissibility  of  the  evidence, 
declared  that  the  negative  appeared  to  prevail, 

Mr.  Howard  and  Mr.  Sumner  called  for  the  ^eas  and  nays ;  and  they  were 
ordered. 

Mr.  HbiXDErsox.  Before  the  vote  is  taken,  I  desire  that  some  testimony  shall 
be  read.     I  send  my  request  to  the  Chair. 

The  Secretary  read  Mr.  Henderson's  request,  as  follows : 

It  is  requested  that  the  testimony  of  the  witness.  Chandler,  in  regard  to  the  mode  and  man- 
ner of  obtaining  money  on  a  requisition  of  the  Secretary  of  War  he  read. 

The  Chief  Ji^stice.  It  can  only  be  read  from  the  notes  of  the  short-liaad 
reporter ;  but  the  witness  can  restate  it. 
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Mr.  Hbndrrson.  I  will  inquire  if  the  witness  will  be  permitted  to  restate  UT 

The  Ohibf  Justicb.  Certainly. 

Mr.  Hkndbrson.  Mj  object  is  to  know  whether  money  can  be  obtained  npoa 
the  requisition  of  the  Aissistant  Secretary,  and  not  of  the  Secretary  himself;  just 
to  that  point. 

Mr.  EvARTS.  Let  him  answer  to  that  very  point. 

Mr.  Manager  Butlbr.  Let  him  answer. 

The  Chief  Justicb,  (to  the  witness.)  Answer  the  qnestion  proposed  by  the 
senator  from  Missouri.     Will  the  senator  state  the  question  to  the  witness  t 

Mr.  Hbndbrso.v.  I  prefer  that  the  managers  should  do  so. 

Mr.  Manager  Butler,  (to  the  witness.)  Will  you  state  now  whether  the 
Assistant  Secretary  can  sign  warrants  ? 

Mr.  Curtis  and  Mr.  Evarts.  That  is  not  the  question. 

Mr.  Manager  Butler.  For  the  payment  of  money  ^ 

Mr.  Curtis.  The  question  is,  whether  on  requisitions  of  the  War  Depart- 
ment  

Mr.  Manager  Butlbr.  Whether,  upon  the  requisition  of  any  department  of 
the  government,  the  Assistant  Secretary  of  the  Treasury  can  sign  warrants  on 
the  treasury  for  the  payment  of  money  1 

The  Witness.  Until  the  passage  of  a  late  statute,  whenever  the  Secretary 
of  the  Treasury  was  present  and  acting,  money  could  not  be  drawn  from  the 
treasury  upon  the  signature  of  the  Assistant  Secretary  of  the  Treasury.  An  act 
has  been  passed  within  a  year  allowing  the  Assistant  Secretary  to  sign  covering- 
in  warrants  and  warrants  for  the  payment  of  money  upon  accounts  stated ;  but 
the  practice  still  continues  of  signing  all  customary  warrants  by  the  signature 
of  the  Secretary  of  the  Treasury.  The  warrants  are  prepared  and  the  initials 
of  the  Assistant  Secretary  in  charge  of  the  warrants  placed  upon  them,  and  then 
they  are  signed  by  the  Secretary  of  the  Treasury  when  he  is  present. 

Mr.  Fbssenden.  I  ask  that  that  law  may  be  read.  I  should  like  to  know 
what  it  is  exactly. 

Mr.  Manager  Butlbr,  (to  the  witness.)  Do  you  remember  the  date  of  it? 

The  Witness.  It  is  within  a  year.  I  can  find  it  if  you  give  me  the  statutes 
for  the  last  year. 

The  Chief  Justice.  The  Chief  Justice  will  put  a  question  to  the  witness  : 
whether  before  the  passage  of  the  act  to  which  he  refers  any  warrant  could  be 
drawn  by  the  Assistant  Secretary,  unless  he  was  Acting  Secretary  in  the 
absence  of  the  Secretary  7 

A.  There  could  not.  Prior  to  the  passage  of  this  act  no  money  could  be 
drawn  from  the  treasury  upon  the  signature  of  an  Assistant  Secretary,  unless 
when  Acting  Secretary  under  an  appointment  for  that  purpose. 

By  Mr.  Manager  Butler  : 

Q.  When  the  Assistant  Secretary  acts  for  the  Secretary,  does  he  sign  all 
warrants  for  the  payment  of  money  ? 

A.  When  Acting  Secretary,  of  course  he  signs  all  warrants  for  the  payment 
of  money. 

Mr.  Cameron.  I  desire  to  ask  a  question. 

The  Chief  Justice.  The  senator  will  reduce  his  question  to  writing  and 
send  it  to  the  Chair. 

Mr.  Cameron.  I  did  not  nrrderstand  that.  I  desire  to  ask  a  question  merely 
as  to  the  practice.    I  can  do  it  in  less  time  than  by  writing  it. 

The  Chief  Justice.  The  rule  requires  it  to  be  reduced  to  writing. 

Mr.  Manager  Butlbr.  I  will  read  the  law  to  which  reference  has  been  made  : 

AN  ACT  supplemental  to  an  act  to  establiRh  the  Treasury  Department,  approved  Septem- 
ber 2,  1789. 

Be  it  enacted  by  tke^  Senate  and  House  of  Representatives  of  the  United  States  of  America  in 
Congress  assembled.  That  the  Secretary  of  the  Treasury  snail  have  power,  by  an  appoint 
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ment  under  his  hand  and  officisl  seal,  to  delef^ate  to  one  of  the  Assistant  Secretaries  of  the 
treasarj  authority  to  sign  in  his  stead  all  warrants  for  the  payment  of  money  into  the  public 
Treasury  and  all  warrants  for  the  disbursement  from  the  public  treasury  of  money  certified 
by  the  proper  accounting  officers  of  ^he  treasury  to  be  due  upon  accounts  duly  audited  and 
settled  oy  them ;  and  such  warrants  so  signed  shall  be  in  all  cases  of  the  same  yalidity  as  if 
they  had  been  signed  by  the  Secretary  of  the  Treasury  himself." 

Mr.  CoNKLiNG  and  others.  What  is  the  date  of  thati  ' 

Mr.  Manager  Butlbr.  The  date  is  March  2,  1867,  the  same  date  as  the 
tenure-of-6fl5ce  act. 

A  single  other  qaestion,  which,  perhaps,  is  rather  a  conclaeion  of  law  than  of 
fact.  (To  the  witness.)  In  case  of  the  removal  or  absence  of  Mr.  McCulioch 
or  the  Secretary  of  the  Treasury,  as  I  understand,  the  Assistant  Secretary  per- 
forms all  the  acts  of  the  Secretary  T 

Mr.  EvART8.  That  is  a  question  of  law. 

Mr.  Manager  Butlbr.  I  said  I  doubted  as  to  that.  I  was  only  asking  for 
the  practice.     (To  the  witness.)     Is  that  the  practice  ? 

A.  I  am  not  certain  that  it  is,  without  an  appointment  as  Acting  Secretary  for 
the  Assistant  Secretary,  signed  by  the  President. 

Mr.  Gambron.  I  desired  to  put  a  question,  and  I  think  it  is  contrary  to  the 

Practice  to  require  me  to  put  it  in  writing ;  but  I  have  reduced  it  to  writing,  and 
ask  thut  it  be  read. 

The  Chief  Justice.  The  Secretary  will  read  the  question  proposed  by  the 
senator  from  Pennsylvania. 

The  Secretary  read  as  follows  : 

Can  the  Assistant  Secretary  of  the  Treasury,  under  the  law,  draw  warrants  for  the  pay- 
ment of  moneys  by  the  Treasurer  without  the  direction  of  the  Secretary  of  the  Treasury  T 

The  WiTNBSS.  Since  the  passage  of  the  act,  I  understand,  the  Assistant  Sec- 
retary can  sign  a  warrant  for  the  payment  of  money  in  the  cases  specified. 

By  Mr.  Evarts: 

Q.  Is  not  that  by  deputation  ? 

A.  Which  is  presumed  rather  to  be  with  the  assent  and  approval  of  the  Sec- 
retary of  the  Treasury. 

Mr.  Cambron.  I  will  ask  another  question  without  reducing  it  to  writing. 

The  Ghibf  Justice.  If  there  be  no  objection,  the  senator  from  Pennsylvania 
will  be  allowed  to  put  a  question  without  reducing  it  to  writing. 

Mr.  Williams.  Mr.  President,  I  object. 

The  Chief  Justice.  The  senator  from  Oregon  objects. 

Mr.  Cameron.  The  question  I  intended  to  ask  was,  has  it  been  the  prac- 
tice  

The  Chief  Justice.  The  senator  is  not  in  order. 

Mr.  Manager  Butler.  (To  the  witness.)  Has  it  been  the  practice  for  him  to 
sign  warrants  ? 

A.  Since  the  passage  of  the  act  in  question  it  has. 

The  Chief  Justice.  Senators,  the  question  is  :  Shall  the  evidence  proposed 
by  the  managers  be  received  ? 

Mr.  Fessk.nden.  I  should  like  to  put  a  question  as  soon  as  I  have  an  oppor- 
tunity to  write  it.  [After  writing.]  There  are  two  questions  which  I  wish  to 
put. 

The  Chief  Justice.  The  Secretary  will  read  the  questions  proposed  by  the 
senator  from  Maine. 

The  Secretary  read  as  follows  : 

Q.  Has  it  been  the  practice  since  the  passage  of  the  law  for  an  Assistant  Secretary  to  sign 
warrants  unless  specially  appointed  and  authorized  by  the  Secretary  of  the  Treasury  ? 

Q.  Has  any  Assistant  Secretary  been  authorized  to  sigu  any  warrauts  except  such  as  are 
specified  in  the  act  ? 

The  Witness.  It  has  not  been  the  practice  for  an  Assistant  Secretary^  ^lw<^ 
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the  passage  of  the  act,  to  sign  warrantB  except  npon  an  appointment  by  the 
Secretary  for  that  purpose,  in  accordance  with  the  provisions  of  the  act.  Imme- 
diately upon  the  passage  of  the  act,  the  Secretary  authorized  one  of  his  Aflsut- 
ant  Secretaries  to  sign  warrants  of  the  character  described  in  the  act,  and  they 
have  been  customarily  signed  by  that  Assistant  ISecretary  in  all  cases  sinee  that 
Ume. 

Mr.  Fbssbndbn.  Now  let  the  second  question  be  read. 

The  Secretary  read  the  second  question  as  follows : 

Q.  Has  any  AMistant  Secretary  been  authorized  to  sign  any  warrants  except  sach  b»  are 
q>ecified  by  the  act  7 

The  WiTNKSs.  No  Assistant  Secretary  has  been  authorized  to  6igu  warrants 
except  such  as  are  specified  in  tliis  act,  uuless  when  Acting  Secretary. 

The  Chief  Justice.  Senators,  you  who  are  of  opinion  that  the  evidence 
offered  on  the  part  of  the  managers  should  be  admitted,  will,  as  your  names  are 
called,  answer  yea;  those  who  are  of  the  contrary  opinion  will  say  nay.  The 
Secretary  will  call  the  roll. 

The  question  being  taken,  the  result  was  announced — ^yeas  23,  nays  26. 

Mr.  Con  NESS.  I  desire  to  know  how  my  name  is  recorded  ? 

The  Chief  Justice.  The  senator  is  recorded  among  the  yeas. 

Mr.  Con  NESS.  That  is  a  mistake.  I  voted  in  the  negative,  and  I  wish 
myself  recorded  correctly. 

The  change  being  made,  the  result  was  announced — ^yeas  22,  nays  27,  as 
follows : 

Teas — Messrs.  Anthony,  Cameron,  Cattell,  Chandler,  Cole,  Conkling,  Corbett,  Cragin, 
Duke,  Howard,  Howe,  Morgan,  Morrill  of  Vermont,  Nye,  Pomeroy,  Ramsey,  Bods, 
Sprague,  Sumner,  Thayer,  Tipton,  and  Wilson — 22. 

Nays — Messrs.  Bayard,  Backalew,  Conness,  Davis,  Dixon,  Doolittle,  Edmunds,  Ferry, 
Fessenden,  Fowler,  Frelinghuysen,  Grimes,  Henderson,  Hendricks,  Johnson,  McCreery, 
Morrill  of  Maine,  Norton,  Patterson  of  Now  Hampshire,  Pnttnrson  of  Tennessee,  Sherman, 
Stewart,  Trumbull,  Van  Winkle,  Vickers,  Willey,  and  Williams — 27, 

Not  voting — Messrs.  Harlan,  Morton,  Saulsbury,  Wade,  and  Yates — 5. 

The  Chief  Justicb.  The  yeas  are  22,  the  nays  are  27.  So  the  evidence  is 
not  received. 

Mr.  Manager  Butlbr.  Then  I  have  nothing  further  to  ask  this  witness  at 
present  We  may  wish  to  call  him  again,  however,  at  another  part  of  the  case, 
when  we  get  alon^  further,  so  that  we  can  offer  this  in  another  view. 

Mr.  EvARTS.  We  shall  reserve  our  questions  till  then. 

Charles  A.  Tinker  sworn  and  examined. 
By  Mr.  Manager  Butler  : 

Question.  What  is  yonr  full  name  ? 

Answer.  Charles  A.  Tinker. 

Q.  What  is  your  business  ? 

A.  I  am  a  telegraph  operator. 

Q.  Are  you  in  charge  of  any  office  7 

A.  I  am  in  charge  of  the  Western  Union  Telegraph  office  in  this  city. 

Q.  Were  you  at  any  time  in  charge  of  the  military  telegraph  office  of  the 
War  Department  1 

A.  I  was. 

Q.  From  what  time  to  what  time  ? 

A.  I  can  hardly  tell  from  what  time.  I  was  in  charge  of  the  military  tele- 
graph office  of  the  War  Department  up  to  August,  1867.  I  think  I  was  per- 
sonally in  charge  something  like  a  year.  I  was  connected  with  the  office  for 
something  like  five  years. 

Q.  While,  in  charge  of  that  office,  state  whether  a  despatch  from  Lewis  E. 
Parsons,  of  Montgomery,  Alabama,  came  to  Andrew  Johnson,  President  of  the 
United  States,  and  if  so,  at  what  date  1 
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A.  I  think  while  in  that  office  I  saw  a  great  many  such  despatches. 

Q.  What  paper  have  you  in  your  hand  T 

A.  I  have  wnat  professes  to  oe  a  copy  of  a  telegram  from  Lewis  E.  Parsons, 
Montgomery,  Alabama,  addressed  to  '*HiB  Excellency  Andrew    Johnson, 
President." 
"    Q.  Do  you  know  whether  that  telegram  came  through  the  office  7 

A. '  I  recognize  this  as  being  the  character  of  despatch  which  passed  through, 
or  was  received,  at  the  military  telegraph  office. 

Mr.  Curtis.  That  we  must  object  to. 

Mr.  Manager  Butlbr,  (to  the  witness.)  Were  there  duplicate  originals  of 
telegrams  received  kept  at  the  military  telegraph  office  7 

A.  What  is  called  a  press  copy  was  taken  of  each  despatch  before  being 
delivered  from  the  office. 

Q.  Was  such  a  press  copy  taken  of  each  despatch  before  it  was  sent  t 

A.  Not  before  being  sent. 

Q.  The  original  waa  kept,  then  ? 

A.  The  original  was  kept  on  file  in  the  office. 

Q.  State  whether,  at  my  request,  you  examined  those  press  copies  T 

A.  I  did. 

Q.  Did  you  find  such  a  despatch  as  I  have  described  among  those  press 
copies  ? 

A.  I  did. 

Q.  Did  you  copy  it  f 

A.  I  made  a  copy. 

Q.  Have  you  got  that  in  your  hand  ? 

A.  No,  sir,  I  have  not. 

Q.  Can  you  give  an  explanation  as  to  that  copy  you  now  hare  in  your  hand? 

A.  I  made  a  copy  of  the  despatch,  and  answered  the  summons  of  the  man- 
agers, and  I  placed  the  copy  in  your  hands,  and  I  heard  you  order  your  clerk 
to  make  a  copy  of  that ;  and  after  a  short  time  the  derk  returned  with  that 
copy,  and  read  the  copy  which  he  had  made,  and  yon  returned  to  me  the  copy 
I  had  made. 

Q.  Have  you  that  copy  ? 

A.  I  have. 

Q.  Very  well ;  produce  the  original  despatch  and  the  copy  both. 

Mr.  EvARTs.  I  ask  what  is  meant  by  the  **  original  despatch."  I  under- 
stood this  was  a  despatch  received  here. 

Mr.  Manager  Butlkr.  The  original  press  copy  is  meant. 

The  WiTNRSS.  I  me^n  to  say  that  I  have  the  original  press  copy.  [Pro- 
ducing a  bound  letter-book,  the  pages  of  which  were  press  copies  of  despatches.] 

Q.  Have  you  that  original  press  copy  ? 

A.  I  have  it. 

Mr.  Manager  Butler.  Read  from  it,  please. 

Mr.  Stanbery.  Oh,  no. 

Mr.  EvARTs.  Let  us  see  what  it  is. 

[The  book  was  handed  to  the  counsel  for  the  respondent.] 

Mr.  Stanbery.  I  wish  to  ask  a  preliminary  question.  (To  the  witness.) 
Did  you  make  this  press  copy  yourself? 

A.  The  press  copy  is  made  by  the  clerk.  The  telegram  is  written  by  one 
of  the  operators. 

Mr.  Evart.s.  By  you  t 

The  WrnvESS.  Not  by  me  personally. 

Mr.  Curtis.  We  object. 

Mr.  Evarts.  This  book  does  not  prove  itself. 

Mr.  Manager  Butler.  I  do  not  understand  the  objection,  if  there  is  any. 

Mr.  Evarts.  We  do  not  understand  that  a  telegraph  company 'a  boQk&^x^'^^ 
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themselves  like  a  record.    You  bring  no  living  witness  that  verifies  anything 
here. 

Mr.  Manager  Butler.  I  will  pass  from  this  for  a  moment.  (To  the  witness.) 
Do  yon  remember,  as  an  act  of  memory,  whether  such  a  telegram  as  that  paaaed 
through  the  office  ? 

A.  I  do  not  remember  this  despatch  having  passed  through  the  office ;  I 
cannot  take  my  oath  that  I  remember  the  particular  despatch. 

Q.  Will  you  state  whether  you  have  an  original  despatch  of  the  same  date 
signed  "Andrew  Johnson]*' 

A.  I  have.  , 

Q.  Produce  it. 

A.  I  have  a  book  in  which  the  despatch  is  filed.  (Producing  a  bound  letter- 
book  on  the  pages  of  which  were  pasted  despatches.) 

Q.  Are  you  so  familiar  with  the  signature  of  Andrew  Johnson  as  to  know 
whether  that  is  his  nume  signed  to  it  ?   • 

A.  I  believe  that  to  be  his  signature ;  I  am  very  familiar  with  it. 

Q.  Have  you  any  doubt  in  your  own  mind  as  to  that  ? 

A.  None  whatever. 

Q.  Is  this  book  which  I  hold  in  my  hand  and  you  have  just  produced,  the 
record  book  of  the  United  States  military  telegraph  of  the  executive  office 
wherein  original  despatches  are  put  on  record  1 

A.  It  is  the  book  iu  which  the  original  despatches  were  filed. 

Q.  Do  you  know  whether  this  despatch  passed  through  the  office  to  Lewis 
E.  Parsons  ? 

A.  I  do  know  from  the  marks  it  contains. 

Mr.  Curtis.  That  is  an  inference. 

The  Witness.     I  can  answer  that.     I  saw  the  despatch  in  the  office. 

By  Mr.  Manager  Butler  : 

Q.  And  it  bears  the  marks  of  having  been  sent  t 

A.  Yes,  sir. 

Mr.  Stanbery.  Now,  let  us  see  the  despatch.  [The  book  was  handed  to 
the  counsel  for  the  respondent  and  examined  by  them.  ]  This  is  very  good 
reading ;  but  will  you  tell  lis  what  is  the  object  of  this  testimony  ?  We  like 
the  document ;  but  what  is  the  object  of  it  here  1 

Mr.  Manager  Bu'I'LER.  Do  you  object  to  this  document,  whatever  the  object  is? 

Mr.  Stanbery.  We  object  until  we  know  the  purpose. 

Mr.  Manager  Butler.  The  question  that  I  put  now  is  simply  whether  you 
object  to  the  vehicle  of  proof  ? 

Mr.  EvARTS.  No. 

Mr.  Manager  Butler.  If  it  is  proper  to  read  it  at  all,  the  question  is  whether 
it  is  proved. 

Mr.  EvARTS.  It  proceeded  from  the  President,  and  therefore  it  is  proved. 

Mr.  Johnson.  What  is  the  date  ? 

Mr.  Manager  Butler.  January  17,  1867;  the  same  date  with  Parsons's 
despatch. 

Mr.  Stanbery.  Now,  the  object? 

Mr.  Manager  Butler.  Not  yet,  sir.  (To  the  witness.)  On  the  same  day 
that  this  is  dated  do  you  find  in  the  records  of  the  department  a  press  copy  of 
a  despatch  from  Lewis  E.  Parsons  to  which  this  is  in  answer  1 

A.  I  find  in  the  press  copy  book*a  copy  of  a  despatch  which  that  was  ia 
answer  to. 

Mr.  EvARTS.  How  does  that  appear? 

Mr.  Manager  Butler.  It  appears  because  the  witness  has  sworn  to  it 

Mr.  EvARTS.  If  it  is  an  answer,  it  speaks  for  itself. 

Mr.  Manager  Butler.  Again  I  must  reply,  if  the  question  is  put  to  me  how 


UiPEiLCHlCENT  OF  TUE  PRESIDENT.  271 

it  appears,  he  has  sworn  that  it  is  an  answer.  (To  the  witness.)  Now,  what 
was  this  telegraph  office?  The  heading  of  the  despatch  is  '*  United  States 
Military  Telegraph."  Was  this  telegaaph  under  the  control  of  the  War  Depart- 
ment ? 

A.  At  that  time  it  was  not  nnder  the  control  of  the  War  Department. 

Q.  Where  were  the  hooks  kept  ? 

The  Witness.  Do  I  understand  yon  to  mean  the  lines? 

Mr.  Manager  Butlbr.  I  do  not  mean  the  lines.  I  mean  the  office ;  was  it  in 
the  War  Department  building  ? 

A.  It  was. 

Q.  And  were  the  officers  employds  of  the  War  Department  t 

A.  They  were. 

Q.  Were  the  records  of  its  doings  at  that  office  kept  in  the  War  Department  ? 

A.  They  were. 

Q.  And  are  these  books  and  these  papers  produced  from  the  War  Depart 
mcnt? 

A.  No,  sir;  they  are  not. 

Q.  Where  do  they  come  from  now  ? 

A.  They  come  from  the  War  Department  through  the  telegraph  office;  it  has 
the  original  despatches  of  the  War  Department. 

Q.  They  came  to  the  telegraph  office  from  the  War  Department  t 

•A.  Yes,  sir. 

Q.  They  came  originally  as  records  from  the  War  Department  ? 

A.  From  the  War  Department  to  the  telegraph  office,  and  I  bring  them  here. 

Mr.  Manager  Butlbr.  I  submit  now  to  the  Senate  that  I  propose  to  use  in 
evidence,  if  it  is  otherwise  competent,  the  despatch  of  Lewis  E.  Parsons  to 
which  Andrew  Johnson  made  reply.  Having  proved  what  I  have  proved,  is 
there  any  objection — I  mean  now  as  to  the  vehicle  of  evidence  simply,  not  as  to 
the  competency  of  the  contents  ? 

Ml.  EvARTs.  On  that  point  in  this  present  case,  although  we  regard  the 
proof  of  Mr.  Parsons's  despatch  as  incompetent  and  insufficient,  we  shall  waive 
any  objection  of  that  kind,  and  the  question  may  now  stand  upon  the  compe 
tency  of  the  proof. 

Mr.  Manager  Butler.  On  the  question  of  relevancy,  I  suppose? 

Mr.  Evarts.  Yes,  and  competency ;  its  admissibility  in  any  way. 

Mr.  Manager  Butler.  Admissibility  of  the  proof  of  the  contents  ? 

Mr.  Evarts.  Yes.  We  have  had  no  notice  to  produce  the  original,  but  we 
care  nothing  about  that. 

Mr.  Manager  Butler.  To  that  I  answer  we  have  the  original  here. 

'Mr.  Evarts.  No ;  but  the  original  of  Mr.  Parsons's  despatch  delivered  to  the 
President.  We  have  had  no  notice  to  produce  that;  we  know  nothing  about 
it;  but  we  waive  that.  Now,  we  inquire  in  what  view  and  under  what  article 
these  despatches  dated  prior  to  the  civil-tenure  act  are  introduced  ? 

Mr.  Manager  Butler.  In  order  that  the  Senate  acting  hoth  as  court  and  jury 
may  understand  whether  these  papers  are  admissible  in  evidence,  it  becomes 
necessary,  with  the  leave  of  the  President  and  the  Senate,  to  read  them  de  bene 
es9e,  in  order  that  we  may  show  how  they  become  competent. 

Mr.  Curtis.  We  do  not  object  to  your  reading  them  de  bene  esse. 

Mr.  Manager  Butler.  The  despatch  of  Mr.  Parsons  is  : 

Montgomery,  Alabama,  January  17,  1867. 

Legpfllature  in  session.  Efforts  making  to  reconsider  vote  on  constitational  amendment. 
Report  from  VVashin|;ton  sajs  it  is  probable  an  enabling  act  will  pass.  We  do  not  know 
what  to  believe.     I  iiud  nothing  here. 

LEWIS  E.  PARSONS, 

Exchange  Hotel 
His  Excellency  Andrew  Johnson,  PrMufeiU 
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The  respoDse  Is : 

United  States  Military  Telegraph,  Executive  Office, 

Haskington,  D,  C,  Janwiry  17,  16^. 

What  possible  good  can  be  obtained  by  reconsidering  the  constitutional  amendment  ?  I 
know  of  none  in  the  present  posture  of  aflTaizB ;  and  I  do  not  believe  the  people  of  the  whole 
country  will  sustain  any  set  of  individuals  in  attempts  to  change  the  whole  character  of  our 
government  by  enabling  acts  or  otherwise.  I  believe,  on  the  contrary,  that  they  will  eventu- 
alljr  uphold  all  who  have  patnotism  and  courage  to  stand  by  the  Constitution  and  who  place 
their  confidence  in  the  people.  There  should  be  no  faltering  on  the  part  of  those  who  are 
honest  in  their  determination  to  sustain  the  several  coordinate  departments  of  the  government 
in  accordance  with  its  original  design. 

ANDREW  JOHNSON. 

Hon.  Lewis  £.  Parsons,  Montgomery^  Alabama, 

I  have  no  further  call,  after  having  read  these  despatches,  so  that  they  may  be 
seen  of  the  Senate,  to  argue  the  question  whether  this  is  competent  evidence 
upon  articles  charging  Andrew  Johnson  with  attempting  to  overthrow  the  acts 
of  Congress,  to  oppose  their  validity,  and  to  bring  its  legislation  into  contempt. 
It  is  either  under  the  tenth  or  the  eleventh  article  quite  competent. 

Mr.  Evarts.  The  tenth  is  confiued  to  the  President's  speeches.  It  alludes 
to  nothing  else. 

Mr.  GuKTis.  Speeches,  not  telegrams. 

Mr.  Manager  Butlbr.  I  am  reminded  by  the  learned  counsel  that  that  article 
refers  to  speeches  and  not  telegrams.  I  know  it ;  but  with  what  intent  were 
those  speeches  made?  For  what  purpose  were  they  made ?  They  were  made 
for  the  purpose  of  arraying  the  country  against  the  Congress  of  the  United 
States  and  its  lawful  acts,  and  to  bring  it  into  ridicule  and  contempt  Now,  I 
am  upon  the  point  where  the  attempt  is  made  to  array  the  people  against  the 
lawful  acts  of  Congress  and  to  **  destroy  the  re^rd  and  respect  of  all  the  good 
people  of  the  United  States  for  the  Congress  and  legislative  power  thereof,"  and 
"  to  excite  the  odium  and  resentment  of  all  the  good  people  of  the  United  States 
against  Congress  and  the  laws  by  it  duly  and  constitutionally  enacted." 

We  must  go  back  a  moment,  if  the  Senate  please,  and  I  shall  take  but  a 
moment,  because  I  think  this  is  too  clear  for  argument.  The  President  had 
gone  forward  in  August  and  September,  1866,  declaring  everywhere  that  Con- 
gress had  no  power  to  do  what  it  was  proposing  to  do.  Congress  had  proposed 
the  constitutional  amendment  to  the  people  of  the  States,  anafijr  the  purpose  of 
preventing  that  constitutional  amendment  from  being  accepted,  every  possible 
contumely  was  thrown  upon  Congress  and  every  possible  step  taken  to  prevent 
its  acceptance,  and- this  is  one  of  the  steps. 

I  will  not  argue  further  under  that  proposition.  Then  the  eleventh  article 
charges  that  '*  intending  to  deny  the  power  of  the  thirty-ninth  Congress  to 
propose  amendments  to  the  Constitution  of  the  United  States,"  he  did  declare 
so  and  so.  We  find  with  that  intent  that  when  Congress  had  passed  an  act  for 
the  pacification  of  the  southern  States  and  for  the  settlement  of  the  difficulty,  in 
the  shape  of  a  proposed  amendment  to  the  Constitution,  and  when  that  was  being 
considered  by  the  southern  States,  the  President  of  the  United  States,  from  his 
high  position,  was  absolutely  telegraphing  to  the  legislature,  in  answer  to  a 
question  of  those  States  when  they  were  asking  for  advice,  urging  them  not  to 
accept  the  amendment  to  the  Constitution.  I  do  not  care  to  argue  this  any 
farther. 

Mr.  £vART8.  If  we  understand  the  honorable  managers  aright,  this  evidence 
is  supposed  to  be  relevant  and  competent  only  in  reference  to  the  crimes  charged 
in  the  tenth  and  eleventh  articles.  Is  that  so  1  Was  that  your  proposition,  Mr. 
Butler  ? 

Mr.  Manager  Butler.  My  proposition  is  that  it  is  relevant  under  those.  I 
have  made  no  proposition  as  to  the  rest 

Mr.  Evarts.  You  did  not  name  any  others. 
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Mr.  Manager  Butler.  I  did  not  think  it  necessary. 

Mr.  EvARTS.  Very  well ;  I  shall  not  think  it  necessary  to  consider  any  others. 

Mr.  Manager  Butler.  Very  well;  we  are  agreed  on  that. 

Mr.  EvARTS-  Now,  if  the  Chief  Justice  and  senators  will  give  their  attention 
to  the  tenth  article,  it  will  he  found  that  the  entire  charge  there  is  that  the  Presi- 
dent— 

Desi^niD^  and  intending  to  set  aside  the  rightfal  authority  and  powers  of  Congress,  did 
attempt  to  bring  into  disgrace,  ridicule,  hatred,  contempt,  ana  reproach,  the  Congress  oif  thib 
United  States  and  the  sereral  branches  thereof,  to  impair  and  destroy  the  regard  and  respect  of 
all  the  good  people  of  the  United  States  for  the  Congress  and  legislative  power  thereof,  (whi(^ 
all  officers  of  the  government  ought  inviolably  to  preserve  and  maintain,)  and  to  excite  the 
odium  and  resentment  of  all  the  good  people  of  the  United  States  against  Congress  and  the 
laws  by  it  duly  and  constitutionally  enacted., 

That  is  the  entire  purview  of  the  intent.  Now,  the  only  acts  charged  as 
done  with  this  intent  are  the  delivery  of  a  speech  at  the  Executive  Mansion  in 
August,  1 866,  and  two  speeches,  one  at  St.  Louis  and  the  other  at  Cleveland, 
in  September,  1866.     The  article  concludes  that  hy  means  of  these  utterances — 

Said  Andrew  Johnson  has  brought  the  high  office  of  the  President  of  the  United  Statei 
into  contempt,  ridicule,  and  disgrace,  to  the  great  scandal  of  all  good  citizens,  whereby 
said  Andrew  Johnson,  President  of  the  United  States,  did  commit,  and  was  then  and  there 
guilty  of,  a  high  misdemeanor  in  office. 

That  is  the  gravamen  of  the  crime;  that  he  hrought  the  presidential  office 
into  scandal  by  these  speeches  made  with  this  intent.  Senators  will  judge  from 
the  reading  of  this  telegram,  dated  in  January,  1867,  whether  that  supports  the 
principal  charge  or  intent  of  his  derogating  from  the  credit  of  Congress  or  bring- 
ing the  presidential  office  into  discredit. 

The  eleventh  article  has  for  its  substantive  charge  nothing  but  the  making  of 
the  speech  of  the  18th  of  August,  1866,  saying  that  by  that  speech  he  declared 
and  affirmed — 

In  substance,  that  the  thirty-ninth  Congress  of  the  United  States  was  not  a  Congress  of 
the  United  States  authorized  by  the  Constitution  to  exercise  le^slative  power  under  the 
same,  but,  on  the  contrary,  was  a  Congress  of  only  part  of  the  States,  thereby  denying,  and 
intending  to  deny,  that  the  legislation  of  said  Congress  was  valid  or  obligatory  upon  him, 
the  said  Andrew  Johnson,  except  in  so  far  as  he  saw  fit  to  approve  the  same,  and,  also, 
thereby  denying,  and  intending  to  deny,  the  power  of  the  said  thirty-ninth  Congress  to  pro- 
pose amendments  to  the  Constitution  of  the  United  States  ;  and  in  pursuance  of  said  declara- 
tion— 

That  is,  in  pursuance  of  the  speech  made  at  the  Executive  Mansion  on  th& 
18th  of  August,  1866— 

The  said  Andrew  Johnson,  President  of  the  United  States,  afterward,  to  wit,  on  the  2184 
day  of  Februarv,  A.  D.  1868,  at  the  city  of  Washington,  in  the  District  of  Columbia,  did^ 
unlawfully,  and  in  disregard  of  the  requirement  of  the  Constitution  that  he  should  take  care 
that  the  laws  be  faithfully  executed,  attempt  to  prevent  the  execution  of  an  act  entitled  '*An 
act  regulating  the  tenure  of  certain  civil  offices,"  passed  March  2,  1867 — 

Which  was  after  the  date  of  this  despatch — 

By  unlawfullv  devising  and  contriving,  and  attempting  to  devise  and  contrive,  means  by 
which  he  shoula  prevent  Edwin  M.  Stanton  from  forthwith  resuming  the  functions  of  the 
office  oC  Secretary  for  the  Department  of  War. 

The  court  will  consider  whether  this  despatch  touches  that  suhject. 

And  also  by  further  unlawfully  devising  and  contriving,  and  attempting  to  devise  and  con- 
trive, means,  then  and  there,  to  prevent  the  execution  of  an  act  entitled  **  An  act  making 
appropriations  for  the  support  of  the  army  for  the  fiscal  year  ending  June  30,  1866,  and  for 
other  purposes,"  approved  March  2, 1867 ;  and  also  to  prevent  the  execution  of  an  act  entitled 
* '  An  act  to  provide  for  the  more  efficient  government  of  tne  rebel  States,"  passed  March  2,  1867. 

Also,  after  the  date  of  this  despatch.     It  is  under  one  or  the  other  of  these 
18  1  P 
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two  articles  that  this  despatch  is,  in  its  date  and  in  its  substance,  sapposed  to  he 
relevant.     I  will  read  it : 

Washington.  D.  C,  January  17,  1887. 

What  pmsible  good  can  be  obtained  bj  reconsidering  the  constitutional  amendment?  I 
know  of  none  in  the  present  posture  of  affairs  :  and  1  do  not  believe  that  tlie  ptsople  of  tkt 
whole  country  will  sustain  any  set  of  individuals  in  attempts  to  change  the  whole  chareeiv 
of  our  government  by  enabling  acts  or  otherwise.  I  believe,  on  the  cuutrary,  that  thej  wiB 
eventually  uphold  all  who  have  patriotism  and  courage  to  stand  by  the  Constitution,  and 
who  place  their  confidence  in  the  people.  There  should  be  no  faltering  on  the  part  of  thoM 
who  are  honest  in  thf  ir  determination  to  sustain  the  several  co-ordinate  departments  of  tis 
government  in  accordance  with  its  original  design. 

ANDREW  JOHNSON. 

Hon.  Lewis  E.  Parsons,  Montgomery,  Alabama. 

There  is  nothing  here  pertinent  in  depreciation  of  Congress,  nothing  thai 
tends  to  the  scandal  of  the  presidential  office,  nothing  that  has  relation  to  the 
defeat  of  laws  not  then  passed,  and  not  possible  to  be  the  subject  of  crime  or 
misdemeanor  on  the  part  of  the  President  in  reeiisting  or  opposing;  and  we  find 
nothing  whatever  in  these  transactions — if  introduced  undoubtedly  leading  into 
a  wide  field  of  inquiry — that  touches  any  crime,  or  any  intent,  or  any  purpose 
mentioned  in  these  articles. 

Mr.  Manager  Boutwell.  Mr.  President  and  Senators,  if  this  evidence  is 
admissible  under  either  of  the  articles — and  I  have  no  doubt  it  is  admissible 
under  both  the  t<:nth  and  eleventh — it  is  sufficient  for  our  purpose.  It  is  enough 
that  w^e  show  it  to  be  admissible  under  one ;  and  therefore  1  treat  the  proposi- 
tion to  introduce  this  evidence  under  th«  eleventh  article  only — from  which  I 
think  it  must  appear  to  senators  that  there  can  be  no  doubt  upon  this  point.  If 
attention  be  given  to  the  eleventh  article  it  will  be  seen  that  we  charge  that  the 
President  did — 

On  the  18th  day  of  August,  A.  D.  IHTfG,  at  the  city  of  Washington,  and  in  the  District 
of  Columbia,  by  public  spc*e('h,  declare  and  affirm,  in  substance,  that  the  39th  Congress  of 
the  United  States  was  not  a  Cong^rcss  of  the  United  iStates  authorized  by  the  Constitution 
to  exercise  legislative  power  under  tho  same,  but,  on  the  contrury,  was  a  Congress  of  only 
part  of  the  States,  thereby  denying  and  intending  to  deny  that  the  legislation  of  said  Con- 
gress was  v^lid  or  obligatory  upon  him,  and  also  thereby  denying  and  intending  to  deny 
tlie  power  of  the  IK^th  Congress  to  propose  amendments  to  the  Constitution  of  the  United 
States— 


The  very  subject  of  these  telegraphic  despatchef 

And  in  pursuance  of  said  declaration,  the  said  Andrew  Johnson,  President  of  the  United 
States,  afterward,  to  wit,  on  the  21  st  day  of  February,  A.  D.  JHtie^ — 

Which  we  understand  to  include  all  these  dates  between  the  time  when  the 
declaration  which  is  the  basis  of  this  article,  to  wit,  August  18,  18G6,  up  to  and 
including  the  21st  of  February,  1868,  so  that  all  that  period  is  open  to  us  for 
the  introduction  of  testimony  showing  the  transactions  of  the  President  on  this 
point — 

On  the  21st  day  of  February,  A.  D.  18G8,  at  the  city  of  Washinpton,  in  the  district  of 
Columbia,  did,  unlawfully,  and  in  disregard  of  the  requirements  of  tne  Constitution  that  he 
should  take  care  that  the  laws  be  faithfully  executed,  attempt  to  prevent  the  execution  of  an 
4hct  entitled  "An  act  regulatiuf^  the  tenure  of  certain  civil  unices,^'  passed  March  2,  ]867,  by 
nnlawfully  devisinc:  and  contriving,  and  attempting  to  devise  and  contrive,  means  by  whicn 
he  should  prevent  Edwin  M.  Stanton  from  forthwith  resuming  the  functions  of  the  office  of 
Secretary  for  the  Department  of  War,  notwithstanding  the  refusal  of  the  Senate  to  concur 
in  the  suspension  theretofore  made  by  said  Andrew  Jotmson  of  said  Edwin  M.  Stanton  from 
■aid  officc<  of  Secretary  for  the  Department  of  War;  and,  also,  by  further  unlawfully  devis- 
ing and  contriving,  and  attempting  to  devise  and  contrive  means,  then  and  there,  to  prevent 
the  execution  of  an  act  entitled  **  An  act  making  appropriations  for  the  support  of  the  army 
for  the  fiscal  year  ending  June  3(»,  ItKW,  and  for  other  purposes,"  approved  March  2,  iy457; 
and,  also,  to  prevent  the  execution  of  an  act  entitled  "  An  act  to  provide  for  the  more  efficient 
government  of  the  rebel  States,"  passed  March  2,  1R67. 

Herein  we  see  the  nature  and  extent  of  the  influence  of  the  conduct  of  the 
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President  in  sending  ont  this  telegram.  Here  was  Mr.  Parsons,  who  is  known 
upon  public  fame  to  hare  been  the  provisional  governor  of  the  State  of  Ala- 
bama in  the  year  1865  and  1866,  a  man  of  inflaence  in  that  part  of  the  country, 
who  asks  the  President's  opinion  upon  the  very  matter  of  tne  reconstruction  of 
the  rebel  States.    He  says  : 

Lef^slatore  in  session.    Efforts  makinp^  to  reconsider  vote  on  constitutional  amendment. 
Report  from  Washlun^n  says  it  is  probable  an  enabling  act  will  pass. 

Which,  undoubtedly,  related  to  those  acts  which  have  come  to  be  called  acts 
for  the  government  of  the  rebel  States,  enabling  acts ;  measures  of  Oongress, 
by  and  through  which  these  States  were  to  be  restored  to  the  Union.  He  asks 
the  opinion  of  the  President  as  to  what  they  shall  do.    He  says : 

We  do  not  know  what  to  believe. 

Now,  what  does  the  President  say? 

What  possible  good  can  be  obtained  by  reconsidering  the  ocnstitntional  amendment  T 

Which  had  been  rejected. 

I  know  of  none  in  the  present  posture  of  affairs ;  and  I  do  not  believe  the  people  of  the 
whole  country  will  sustain  any  set  of  individuals — 

Here  is  the  gist  of  the  offence  of  this  particular  telegraphic  despatch,  and 
showing,  also,  wherein  it  applies  nnder  the  charge  contained  in  the  eleventh 
article.  We  set  forth  in  the  eleventh  article  that  in  August,  1865,  he  had 
charged  that  Congress  was  not  a  constitutional  body  representing  all  the  States 
of  the  Union.  In  this  despatch  he  speaks  of  Congress,  because  he  can  refer 
to  no  other  set  of  men,  as  a  *'  set  of  individuals."    He  says : 

I  do  not  believe  the  people  of  the  whole  conntr j  will  sustain  any  set  of  individuals — 

Thus  characterizing  Cong^ress  as  a  set  of  individuals,  which  is  seen  in  what 
he  says  in  regard  to  them — 
in  attempts  to  change  the  whole  character  of  our  government  by  enabling  acts  or  otherwise. 

And  we  eay  that  herein  we  have  evidence  of  the  intent  of  the  President  to 
defeat  the  will  of  Congress  in  regard  to  the  enforcement  of  the  reconstruction 
laws,  which  is  precisely  the  offence  charged  against  him  in  the  eleventh  article 
preferred  by  the  House  of  Representatives.  I  am  reminded,  too,  that  the  origi- 
nal reconstruction  act  provides  for  the  adoption  of  the  constitutional  amendment 
as  one  of  the  conditions  precedent  to  or  coincident  with  the  right  of  a  State 
organized  under  the  reconstruction  laws  to  be  admitted  to  representation  in 
Congress. 

The  Chief  Justice.  Do^the  counsel  for  the  respondent  desire  to  say  any- 
thing further?  • 

Mr.  EvARTs  and  Mr.  Curtis.  Nothing  further. 

Mr.  Manager  Butler.  I  wish,  if  the  presiding  officer  will  allow  me,  to  call 
attention  to  the  fifth  section  of  the  act  of  March  2,  1867,  known  as  the  recon- 
struction act,  which  is  the  act  described  in  the  eleventh  article,  which  provides  : 

And  when  such  constitution  shall  be  ratified  by  a  majority  of  the  persons  voUng  on  the 
question  of  ratification  who  are  qualified  as  electors  for  delegates,  and  when  such  constitu- 
tion shall  have  been  submitted  to  Congress  for  examination  and  approval,  and  Congress 
shall  have  approved  the  same,  and  when  said  State,  by  a  vote  of  its  legislature  elected  under 
said  constitution,  shall  have  adopted  the  amendment  to  the  Constitution  of  the  United  States 
proposed  by  the  thirty-ninth  Congress,  and  known  as  article  fourteen,  and  when  said  article 
shall  have  become  a  part  of  the  Constitution  of  the  United  States,  said  State  shall  beentitled 
to  representation  in  Congress,  and  senators  and  representatives  shall  be  admitted  therefrom 
on  their  taking  the  oaths  prescribed  by  law. 

So  that  the  adoption  of  the  fourteenth  article  is  a  part  of  the  reconstruction 
acts. 

The  Chief  Justice.  Do  the  counsel  for  the  respondent  desire  to  be  heard 
further  ? 

Mr.  Stanbery.  No,  sir. 
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Mr  Howard.  I  offer  a  question  to  the  managers. 

The  Ghikp  Justice.  The  question  offered  by  the  senator  from  Michigan  will 
be  read. 

The  Secretary  read  as  follows : 

Whut  amendment  of  the  Constitution  is  referred  to  in  Mr.  Parsons's  despatch  ? 

Mr.  Manager  Butlkr.  I  can  answer.  There  was  but  one  amendment  at 
that  time  pending  before  the  country,  and  that  was  known  as  the  fourteenth 
article,  the  one  concerning  which  I  have  just  read,  and  which  is  required  to  be 
adopted  by  every  State  legislature  before  the  State  can  be  admitted  to  repre- 
sentation in  Congress. 

The  Chief  Justice.  Senators,  the  managers  offer  in  support  of  the  accusa* 
dons  of  the  House  of  Representatives  two  telegraphic  mepsages,  one  signed  by 
Lewis  E.  Parsons,  and  one  signed  by  Andrew  Johnson.  The  question  is,  is  the 
evidence  proposed  on  the  part  of  the  managers  admissible  ? 

Mr.  Drake.  I  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered ;  and  being  taken,  resulted — yeas  27,  nays 
17  ;  as  follows : 

Yeas — Messrs.  Anthony,  Cameron,  Cattell,  Chandler,  Cole,  Conkling,  Conness,  Corbett, 
Qra^^D,  Drake,  Henderson,  Howard,  Morgan,  Morrill  of  Vermont,  Nye,  Patterson  of  New 
Hampshire,  Pomeroj,  Ramsey,  Ross,  Sherman,  Sprague,  Stewart,  Sumner,  Thayer,  Tipton, 
Willey^  and  Wilson— 27. 

Nays — Messrs.  Buckalew,  Davis,  *Dixon,  Doolittle,  Edmundfl,  Ferry,  Fessenden,  Fowler, 
Frelin^hnysen,  McCreery,  Moirill  of  Maine,  Norton,  Patterson  of  Tennessee,  Trumbull, 
Van  Winkle,  Vickers,  and  Williams— 17. 

Not  voting — Messrs.  Bayard,  Grimes,  Harlan,  Hendricks,  Howe,  Johnson,  Morton, 
Saulsbary,  Wade,  and  Tates — 10. 

So  the  evidence  was  admitted. 

Mr.  Manager  Butler.  I  suppose  that  the  despatches  need  not  be  read  again  ; 
they  have  been  read  once  or  twice. 

Mr.  Curtis.  No ;  we  waive  the  further  reading. 

Mr.  Doolittle.  Mr.  Chief  Justice,  the  hour  of  five  having  arrived,  I  move 
that  the  court  adjourn  until  to-morrow  at  twelve  o'clock. 

The  Chief  Justice.  It  is  moved  that  the  Senate  sitting  as  a  court  of  impeach- 
ment now  adjourn  until  to-morrow  at  twelve  o'clock. 

The  question  being  put,  it  was  declared  that  the  motion  was  not  agreed  to. 

Mr.  Fowler.  I  call  for  a  division, 

The  Chief  Justice.  The  result  has  been  announced.  It  is  too  late  to  call 
for  a  division. 

Mr.  Ramsey.  The  questiop  was  not  understoodt  I  think. 

The  Chief  Justice.  If  that  be  the  case,  the  question  will  be  put  again. 

The  question  being  put  again,  the  Chief  Justice  declared  that  the  motion 
appeared  to  be  agreed  to. 

Mr.  COiVNESS  and  Mr.  Sumner  called  for  the  yeas  and  nays,  and  they  were 
ordered  ;  and  being  taken,  resulted — yeas  22,  nays  22 ;  as  follows  : 

Teas- -Messrs.  Anthony,  Buckalew,  Cameron,  Corbett,  Cragfin,  Davis,  Dixon  Doolittle, 
Fowler,  Frelinghuysen,  Henderson,  McCreery,  Morrill  of  Vermont,  Norton,  Patterson  of 
Tennessee,  Ramsey,  Sprague,  Tipton,  Trumbull,  Van  Winkle,  Vickers,  and  Willey — 22. 

Kays— Messrs.  Cattell,  Chandler,  Cole,  Conkling,  Conness,  Drake,  Edmunds,  Fessenden, 
Howard,  Howe,  Morgan,  Morrill  of  Maine,  Nye,  Patterson  of  New  Hampshire,  Pomeroy, 
Boss,  Sherman,  Stewart,  Sumner,  Thayer,  Williams,  and  Wilson— -22. 

Not  voting— Messrs.  Bayard,  Ferry,  Grimes,  Harlan,  Hendricks,  Johnson,  Morton, 
Saulsbury,  Wade,  and  Tates — 10. 

The  Chief  Justice.  On  this  question  the  yeas  are  22,  and  the  nays  are  22. 
The  Chief  Justice  votes  in  the  affirmative.  The  Senate,  sitting  as  a  court  of 
impeachment,  stands  adjourned  until  to-morrow  at  12  o'clock. 
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Friday,  April  3,  1868. 

The  Chief  Justice  of  the  United  States  entered  the  Senate  chamber  at  five 
minutes  past  12  o'clock  and  took  the  chair. 

The  usual  proclamation  having  been  made  by  the  Sergeant-at-arms, 

The  managers  of  the  impeachment  on  the  part  of  the  House  of  Representa- 
tives appeared  and  took  the  seats  assigned  them. 

The  counsel  for  the  respondent  also  appeared  and  took  their  seats. 

The  presence  of  the  House  of  Representatives  was  next  announced,  and  the 
members  of  the  House,  as  in  Committee  of  the  Whole,  headed  by  Mr.  E.  B. 
Washbume,  the  chairman  of  that  committee,  and  accompanied  bj  the  Speaker 
and  Clerk,  entered  the  Senate  chamber,  and  were  conaucted  to  the  seats  pro- 
vided for  them. 

The  Chief  Justice.  The  Secretary  will  read  the  minutes  of  the  last  day's 
proceedings. 

The  Secretary  read  the  journal  of  the  proceedings  of  the  Senate  yesterday 
sitting  for  the  trial  of  the  impeachment. 

Mr.  I>RAKR.  Mr.  President,  I  move  that  the  Senate  take  up  the  proposition 
which  I  offered  yesterday,  to  amend  the  seventh  rule,  and  have  a  vote  upon  it. 

The  Chief  Justice.  Theamendment  will  be  considered  as  before  the  Senate 
unless  objected  to. 

Mr.  Edmunds.  Let  it  be  read. 

The  Chief  Justice.  The  Secretary  will  read  the  amSndment, 

The  Secretary  read  as  follows : 

Amend  the  seventh  rule  by  adding  the  following : 

Upon  all  snch  qnestions  the  vote  shall  be  without  a  division,  unless  the  yeas  and  nays  be 
demanded  by  one-fifth  of  the  members  present*  or  requested  by  the  presiding  officer,  when 
the  same  shall  be  taken. 

Mr.  Edmunds.  Mr.  President,  I  move  to  strike  out  that  part  of  it  relating  to 
the  yeas  and  nays  being  taken  upon  the  request  of  the  presiding  officer. 

Mr,  Conk  LING.  Not  having  heard  the  motion  of  the  senator  from  Vermont, 
I  ask  for  the  reading  of  the  seventh  rule  as  it  is  now,  which  is  not  before  ua, 
and  which  we  have  no  meaus  of  knowing  anything  about. 

The  Chief  Justice.  The  Secretary  will  read  the  seventh  rule. 

The  Secretary.  The  seventh  rule  is  as  follows: 

yil.  The  presidinfif  officer  of  the  Senate  shall  direct  all  necessary  preparations  in  the 
Senate  chamber,  and  the  presiding  officer  on  the  trial  shall  direct  all  the  forms  of  proceeding 
while  the  Senate  are  sitting  for  the  purpose  of  trying  an  impeachment,  and  all  forms  during 
the  trial  not  otherwise  specially  provided  for.  And  the  presiding  officer  on  the  trial  may 
rule  all  questions  of  evidence  and  incidental  questions,  which  ruling:  shall  stand  as  the . 
judgment  of  the  Senate,  unless  some  member  of  the  Senate  shall  ask  that  a  formal  vote  be 
taken  thereon,  in  which  case  it  shall  be  submitted  to  the  Senate  for  decision ;  or  he  may,  at 
his  option,  in  the  first  instance,  submit  any  such  question  to  a  vote  of  the  members  of  the 
Senate. 

It  is  proposed  to  add  the  following  to  the  rule : 

Upon  all  such  questions  the  vote  shall  be  without  a  division,  unless  the  yeas  and  nays  be 
demanded  by  one-fifth  of  the  members  present,  or  requested  by  the  presiding  officer,  when 
the  same  shall  be  taken. 

Mr.  Drake.  I  have  no  objection  to  the  amendment  proposed  by  the  honorable 
senator  from  Vermont. 

The  Chief  Justice.  The  amendment  to  the  rule  will  be  so  modified  if  there 
be  no  objection.     (To  the  chief  clerk.)     Read  the  amendment  as  modified. 

The  chief  clerk  read  the  amendment  as  modified,  as  follows : 

At  the  end  of  rule  seven  insert: 

Upon  all  such  questions  the  vote  shall  be  without  a  division,  unless  the  yeas  and  nays  be 
demanded  by  one-fifth  of  the  members  present,  when  the  same  shall  be  taken. 

The  amendment  to  the  rules,  as  modified,  was  agreed  to. 
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Mr.  Drake.  I  more  that  the  rales,  as  now  amended,  be  printed  for  the  use  of 
the  Senate. 

The  motion  was  agreed  to. 

The  Chief  Justice.  The  managers  on  the  part  of  the  Honse  of  Representa- 
tives will  proceeil  with  their  evidence. 

'  Mr.  Manager  Butler.  Before  patting  any  qnestion  to  Mr.  Tinker,  the  witness 
ander  examination  at  the  adjournment*  I  will  pat  in  a  single  paper  with  the  leave 
of  the  court.  The  paper  is  a  "message  of  the  President  of  the  United  States, 
communicating  to  uie  Senate  a  report  of  the  Secretary  of  State,  showing  the 
proceedings  under  the  concurrent  resolution  of  the  two  houses  of  Congress  of 
the  13th  instant,  requesting  the  President  to  submit  to  the  legislatures  of  the 
States  an  additional  article  to  the  Constitution  of  the  United  States." 

Mr.  Stanbery.   What*  article  is  that  ?     What  date  t 

Mr.  Manager  Butler.  The  fourteenth  article.  The  document  is  dated  June 
22,  1866.  It  is  the  same  article  to  which  the  despatch  related.  We  offer  it  in 
order  to  show  to  what  the  despatch  referred. 

(The  document  was  handed  to  the  counsel  for  the  respondent.) 

Mr.  Stanbeby,  (returning  it.)  Mr.  Chief  Justice,  we  do  not  see  the  particu- 
lar relevancy  of  this  message  to  any  article  which  we  are  called  upon  to  answer. 
However,  we  have  no  objection  to  the  gentleman  reading  it. 

Mr.  Manager  Butler.  Mr.  Clerk,  will  you  read  the  message  1 

The  chief  clerk  read  as  follows  : 

Message  from  the  President  of  the  United  States ^  eommunieating  to  the  Senate  a  report  of  the 
Seerttary  of  Slate,  showing  the  proceedings  under  concurrent  resolutions  of  the  two  houses 
of  Congress  of  the  IZthinstant^  requesting  the  President  to  submit  to  the  legislatures  of  the 
States  an  additional  article  to  the  Constitution  of  the  United  States. 

To  the  Senate  and  House  of  Representatives  : 

I  submit  to  Confi^ress  a  report  of  the  Secretary  of  State,  to  whom  was  referred  the  concur- 
rent resohition  of  the  18th  instautf  respecting  a  submission  to  the  legislatures  of  the  States 
of  an  additional  article  to  the  Constitution  of  the  United  States.  It  will  be  seen  from  this 
report  that  the  Secretary  of  State  had,  on  the  16th  instant,  transmitted  to  the  governors  of 
the  several  States  certined  copies  of  the  joint  resolution  passed  on  the  13th  instant,  proposing 
an  amendment  to  the  Constitution. 

Even  in  ordinary  times  any  question  of  amending  the  Constitution  must  be  justly  regarded 
as  of  paramount  importance.  This  importance  is  at  the  present  time  enhanced  by  the  fact 
that  the  joint  resolution  was  not  submitted  by  the  two  houses  for  the  approval  of  the  Presi- 
dent, and  that  of  the  thirty-six  States  which  constitutes  the  Union  eleven  are  excluded  from 
representation  in  either  house  of  Congress,  although,  with  the  single  exception  of  Texas, 
they  have  been  entirely  restored  to  all  their  functions  as  States,  in  conformity  with  the 
or^nic  law  of  the  land,  and  have  appeared  at  the  national  capital  by  senators  and  represen- 
.tatives  who  have  applied  for  and  have  been  refused  admission  to  the  vacant  seats.  Nor  have  the 
sovereign  people  of  the  nation  been  afforded  an  opportunity  of  expressing  their  views  upon 
the  important  questions  which  the  amendment  involves.  Grave  doubts,  therefore,  may 
naturally  and  justly  arise  as  to  whether  the  action  of  Congress  is  in  harmony  with  the  senti- 
ments of  the  people,  and  whether  State  legiHlatures,  elected  without  reference  to  such  an 
issue,  should  be  called  upon  by  Congress  to  decide  respecting  the  ratification  of  the  proposed 
amendment. 

Waiving  the  c^uestion  as  to  the  constitutional  validity  of  the  proceedings  of  Confess  upon 
the  joint  resolution  proposing  the  amendment,  or  as  to  the  merits  of  the  article  which  it  sub- 
mits, through  the  executive  department,  to  the  legislatures  of  the.  States,  I  deem  it  proper  to 
observe  that  the  steps  taken  by  the  Secretary  of  State,  as  detailed  in  the  accompanying  report, 
are  to  be  considered  as  purely  ministerial,  and  in  no  sense  whatever  committing  the  Execu- 
tive to  an  approval  or  a  recommendation  of  the  amendment  to  the  State  legislatures  or  to  the 
people.  On  the  contrary,  a  proper  appreciation  of  the  letter  and  spirit  of  the  Constitution, 
as  well  as  of  the  interests  of  national  order,  harmony,  and  union,  and  a  due  deference  for  an 
enlightened  public  judgment,  may  at  this  time  well  suggest  a  doubt  whether  any  amendment 
to  the  Constitution  ougnt  to  be  proposed  by  Congress,  and  pressed  upon  the  legislatures  of 
the  several  States  for  nnal  decision,  until  after  the  admission  of  such  loyal  senators  and  rep- 
resentatives of  the  now  unrepresented  States  as  have  been  or  as  may  hereafter  be  chosen  in 
conformity  with  the  Constitution  and  laws  of  the  United  States. 

ANDREW  JOHNSON. 

Washington,  D.  C,  June  22,  1866. 
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Dbpartmbnt  of  State,  WmMkiugiam,  Jmm  fiO,  1866. 

The  Secretary  of  State,  to  whom  was  referred  the  concurrent  reedation  of  the  two  hoveet 
of  CoDffress  of  the  18th  instant  in  the  following^  words:  '*  That  the  President  of  the  United 
States  be  reqaosted  to  transmit  forthwith  to  the  execntives  of  the  seyeral  States  of  the  United 
States  copies  of  the  article  of  amendment  proposed  by  Cong^ress  to  the  State  Ic^latnres,  to 
amend  the  Constitntion  of  the  United  States,  passed  June  13,  1866,  respectinff  dtixenship, 
the  basis  of  representation,  disqualification  for  office,  and  validity  of  the  pobho  debt  of  toe 
United  States,  &.c,,  to  the  end  that  the  said  States  may  proceed  to  act  upon  the  said  article 
of  amendment,  and  that  he  request  the  executive  of  each  State  that  may  ratify  said  amend- 
ment to  transmit  to  the  Secretary  of  State  a  certified  copy  of  such  ratification,'*  has  tiie  honor 
to  submit  the  following  report,  namely :  that  on  the  16th  instant  Hon.  Amasa  Cobb,  of  the 
committee  of  the  House  ot  Eepresentatives  on  Enrolled  Bills,  broug^ht  to  this  department  aod 
deposited  therein  an  enrolled  resolution  of  the  two  houses  of  Congress,  which  was  thereupon 
received  by  the  Secretary  of  State  and  deposited  among  the  rolls  of  the  department,  a  copy 
of  which  is  hereunto  annexed.  Thereupon  the  Secretary  of  State,  on  tfte  16th  instant,  in 
conformity  with  the  proceeding  which  was  adopted  by  him  in  1865  in  regard  to  the  then  pro- 
posed and  afterward  adopted  congressional  amendment  of  the  Constitution  of  the  United 
States  concerning  the  prohibition  of  slavery,  transmitted  certified  copies  of  the  annexed  res- 
olution to  the  goveinors  of  the  several  States,  together  with  a  certificate  and  circular  letter. 
A  copy  of  both  of  these  communications  is  hereunto  annexed. 
Respectfully  submitted : 

WHiLIAM  H.  SEWABD. 

The  President. 

[Circular.] 

Department  of  State, 

Watkington,  Jmu  16,  1866. 

Sir  :  I  have  the  honor  to  transmit  an  attested  copy  of  a  resolution  of  Congress,  proposing 
to  the  legislatures  of  the  several  States  a  fourteenth  article  to  the  Constitution  of  tne  Unitea 
States.  The  decisions  of  the  several  legislatures  upon  the  subject  are  required  by  law  to  be 
communicated  to  this  department. 

An  acknowledgment  of  the  receipt  of  this  communication  is  requested  by  your  excellen- 
cy's most  obedient  servant, 

WILLIAM  H.  SEWABD. 

His  Excellency  the  Governor  of  the  8taU  of . 

United  States  of  America, 

Department  of  State. 

To  all  to  whom  these  presents  shall  come,  greeting  : 

I  certify  that  the  annexed  is  a  true  copy  of  a  concurrent  resolution  of  Couflpress,  entitled 
'*  Joint  resolution  proposing  an  amendment  to  the  Constitution  of  the  United  States,*'  the 
original  of  which  resolution,  received  to-day,  is  on  file  in  this  department. 

In  testimony  whereof,  I,  William  H.  Seward,  Secretary  of  State  of  the  United  States, 
have  hereunto  subscribed  my  name  and  caused  the  seal  of  the  Department  of  State  to  be 
affixed. 

Done  at  the  city  of  Washington  this  16th  day  of  June,  A.  D.  1866,  and  of  the  independ- 
ence of  the  United  States  of  America  the  ninetieth. 

[seal.1  WILLUM  H.  SEWABD.    ' 

[Concurrent  resolution  received  at  Department  of  State,  June  16, 1866.] 

JOINT  RESOLUTION  proposing  an  amendment  to  the  Constitution  of  the  United  States. 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America  in 
Congress  assembled^  (two-thirds  of  both  houses  concurring,)  That  the  following  article  be 
proposed  to  the  legislatures  of  the  several  States  as  an  amendment  to  the  Constitution  of  the 
United  Statos,  which,  when  ratified  by  three-fourths  of  said  legislatures,  shall  be  valid  as 
part  of  the  Constitution,  namely : 

ARTICLE  XIV. 

Section  1.  All  persons  bom  or  naturalized  in  the  United  States  and  subject  to  the  juris- 
diction thereof  are  citizens  of  the  United  States  and  of  the  State  wherein  they  reside.  No 
State  shall  make  or  enforce  any  law  which  shall  abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States ;  nor  shall  any  State  deprive  any  person  oflife,  liberty,  or  property 
without  due  process  of  law,  nor  deny  any  person  within  its  jurisdiction  the  equal  protection 
of  the  laws. 

Sec.  2.  Representatives  shall  be  apportioned  among  the  several  States  according  to  ^eir 
respective  numbers,  counting  the  whole  number  of  persons  in  each  State,  excluding  Indians- 
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not  taxed.  Bat  when  the  riffht  to  vote  at  any  election  for  the  choice  of  electors  for  President 
and  Vice-President  of  the  United  States,  representatives  in  Congress,  the  executive  and 
judicial  officers  of  a  State,  or  the  inemhers  of  the  legislature  thereof^  is  denied  to  any  of  the 
male  inhabitants  of  such  State  being  twenty-one  j^ears  of  age  and  citizens  of  the  United 
States,  or  in  any  way  abridged,  except  for  participation  in  robeUion  or  other  crime,  the  basis 
of  repreeeiitation  therein  shall  be  reduced  in  the  proportion  which  the  number  of  such  male 
citiaens  shall  bear  to  the  whole  number  of  male  citiiens  twenty*  one  years  of  age  in  such  State. 
.  Sec.  3.  No  person  shall  be  a  senator  or  representative  in  Congress,  or  elector  of  President 
and  Vice-President,  or  hold  any  office,  civil  or  military,  under  the  United  States,  or  under 
any  State,  who,  having  previously  taken  an  oath  as  a  member  of  Congress,  or  as  an  officer 
of  the  United  States,  or  as  a  member  of  any  State  legislature,  or  as  an  executive  or  judicial 
officer  of  any  State,  to  support  the  Constitution  of  the  United  States,  shall  have  engaged  in 
ioanrrection  or  rebellion  against  the  same,  or  given  aid  or  comfort  to  the  enemies  thereof. 
Bnt  Congress  may  by  a  vote  of  two-thirds  of  each  house  remove  such  disability. 

Sbc.  4.  The  vaMdity  of  the  public  debt  of  the  United  States,  authorized  by  law,  including 
debts  incurred  f(ir  payment  of  pensions  and  bounties  for  services  in  suppressing  insurrection 
«r  rebellion,  shall  not  be  questioned.  But  neither  the  United  States  nor  any  State  shall  assume 
or  pay  any  debt  or  obligrution  incurred  iu  aid  of  insurrection  or  rebellion  against  the  United 
States,  or  any  claim  for  the  loss  or  emancipation  of  any  slave ;  but  all  such  debts,  obligations, 
and  claims  shall  be  held  illegal  and  void. 

Sec.  5.  The  Congress  shall  have  power  to  enforce,  by  appropriate  legislation,  the  pro- 
TiaioM  of  this  article. 

SCHUYLER  COLFAX, 
Speaker  of  the  House  of  Representatives. 
LA  FAYETTE  S.  FOSTER, 
President  of  the  Senate  pro  tempore. 

Attest: 

Edward  McPherson, 

CUrk  of  the  House  of  Representatives, 

J.  W.  Forney, 

Secretary  of  the  Senate, 

[To  which  is  appended  the  certificate  of  J.  W.  Forney,  Secretary  of  the 
Senate,  dated  April  2, 1868,  that  the  foregoing  are  true  extracts  from  the  records 
of  the  Senate.] 

Ghablbs  a.  Tinker's  examination  resumed. 

By  Mr.  Manager  Butlbr  : 

Question.  You  told  us  yesterday  you  were  manager  of  the  Western  Union 
telegraph  office.  Have  you  from  that  office  what  purports  to  be  a  copy  of  a 
speech  which  was  telegraphed  to  the  country  or  any  portion  of  the  country,  as 
made  by  Andrew  Johnson  on  the  18th  of  August,  1866  ?  if  so,  produce  it. 

Mr.  Drake.  I  will  state  that  we  have  not  heard  the  question  put  by  the  lion- 
4Hrable  manager. 

The  Chirp  Justice.  The  manager  will  be  good  enough  to  repeat  the  question. 

Mr.  Manager  Butler.  It  is  whether,  being  agent  of  the  Western  Union 
Telegraph  Company,  you  have  what  purports  to  be  a  copy  of  a  speech  which 
was  telegraphed  over  that  line,  made  by  Andrew  Johnson  on  the  18th  day  of 
August,  1866 ;  if  so,  produce  it. 

Answer.  I  have  the  files  of  the  Associated  Press  despatches  sent  on  that  day, 
eontaining  what  purports  to  be  a  copy  of  the  speech  delivered  by  the  President. 
[Producing  a  roll  of  manuscript  ] 

Q.  From  the  course  of  business  of  the  office  are  you  enabled  to  state  whether 
this  was  sent  ? 

A*.  It  has  the  "  sent"  marks  put  upon  all  despatches  sent  over  the  line. 

Q.  And  this  is  the  original  manuscript  ? 

A.  That  is  the  original  manuscript  telegraphed. 

Q.  By  what  association  was  this  speech  telegraphed  ? 

A.  By  the  Associated  Press,  by  their  agent  in  the  city  of  Washington. 

Mr.  Curtis.  We  must  object  to  this.  General  Butler.  He  says  it  has  a 
mark  on  it.  He  does  not  say  he  put  the  mark  on  it,  or  that  he  knows  that  any- 
thing was  done,  thus  far. 
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Mr.  Manager  Butlbr,  (to  tbe  witness.)  Can  yon  tell  me,  sir,  to  wliat extent 
over  the  conntry  the  telegpraphic  messages  sent  by  the  Associated  Press  go  t 

A.  I  suppose  they  go  to  all  parts  of  the  country ;  I  cannot  state  positivdy. 
They  are  telegraphed  direct  from  Washington  to  Mew  York,  Philadelphia,  and 
Baltimore,  there  addressed  to  the  aeents  of  the  Associated  Press,  and  mm  New 
York  they  are  distributed  through  the  country. 

Mr.  Manager  Butlbb,  (to  the  counsel  for  the  respondent.)  The  witness  is 
yours,  gentlemen. 

Mr.  Curtis.  We  will  not  detain  yon,  Mr.  Tinker. 

Mr.  Manager  Butlbr.  You  can  step  down  for  the  present,  Mr.  Tinker ;  but 
do  not  leave. 

Jambs  B.  Shbridan  sworn  and  examined. 

By  Mr.  Manager  Butlbr  : 

Q.  Your  whole  name,  Mr.  Sheridan  ? 

A.  James  Bernard  Sheridan  t 

Q.  What  is  your  business  t 

A.  I  am  a  stenographer. 

Q.  Where  employed  ? 

A.  At  present  in  New  York  city. 

Q.  What  was  your  business  on  the  18th  of  August,  1866  T 

A.  I  was  a  stenographer. 

Q.  State  whether  you  reported  a  speech  of  the  President  on  the  I8th  of 
August,  1866,  in  the  East  Room  of  the  President's  Mansion. 

A.  I  did. 

Q.  Have  you  the  notes  taken  at  the  .time  of  that  speech  7 

A.  I  have ;  [producing  a  note-book  containing  short-hand  notes.] 

Q.  Did  you  take  down  that  speech  correctly  as  it  was  given  ? 

A.  I  did.  to  the  best  of  my  ability. 

Q.  How  long  experience  have  you  had  as  a  reporter  T 

A.  Some  fourteen  years  now. 

Q.  Did  you  write  out  that  speech  at  the  time  7 

A.  I  wrote  out  a  part  of  it 

Q.  Where? 

A.  At  the  Presidential  Mansion. 

Q.  Who  was  present? 

A.  There  were  several  reporters  present — ^Mr.  Glephane,  Mr.  Smith. 

Q.  What  Glephane?     Do  you  remember  his  first  name  ? 

A.  James,  I  think,  is  his  first  name. 

Q.  What  Mr  Smith? 

A.  Francis  H.,  I  believe,  is  his  name. 

Q.  The  oflfffcial  reporter  of  the  House? 

A.  At  that  time,  I  believe,  he  was  connected  with  the  House. 

Q.  Who  else  ? 

A.  I  think  Colonel  Moore  was  in  the  room  part  of  the  time ;  I  do  not  know 
that  he  was  in  all  the  time. 

Q.  What  Colonel  Moore  7 

A.  The  President's  private  secretary,  William  G. 

Q.  After  it  was  written  out,  what,  if  anything,  was  done  with  it? 

Mr.  Curtis.  He  says  he  wrote  a  part. 

Mr.  Manager  Butlbr.  The  part  tnat  you  wrote  out? 

A.  I  do  not  know.  I  think  Mr.  Moore  took  it.  I  was  very  sick  at  the  time, 
and  did  not  pay  much  attention  to  what  was  going  on. 

Q.  You  think  Mr.  Moore  took  it  ? 

A.  I  think  either  he  or  Mr.  Smith  took  it,  as  I  wrote  out  my  share  of  it. 
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We  divided  it  among  us  ;  Mr.  Clephane,  Mr.  Smith,  and  I  wrote  out  the  speech, 
I  think. 

Q.  Look  at  that  manuscript,  [handing  to  the  witness  the  manuscript  pro- 
duoed  by  G.  A.  Tinker,]  and  see  whether  you  recognize  your  handwriting. 

The  WiTi\BS8,  (having  examined  the  manuscript.)  No,  sir;  I  do  not  recog- 
nise any  of  the  writing  here  as  mine. 

Q.  Have  you  since  written  out  from  your  notes  any  portion  of  the  speech  as 
you  reported  iti 

A.  I  wrote  out  a  couple  of  extracts  from  it. 

Q.  (Handing  a  paper  to  the  witness.)  Is  that  your  writing? 

A.  Yes,  sir. 

Q.  State  whether  what  you  hold  in  your  hand  is  a  correct  transcript  of  that 
speech  made  from  your  notes  ? 

A.  It  is. 

Q.  When  was  that  written  ? 

A.  It  was  written  when  I  appeared  before  the  hoard  of  managers. 

Q.  Will  yon  have  the  kindness  to  put  your  initials  upon  it  ?  (The  witness 
marked  it  J.  B.  S  ) 

Mr.  Manager  Butler,  (to  the  counsel  for  the  respondent.)  The  witness  is 
yours,  gentlemen. 

Mr.  STAXnBRV.  Have  you  got  through  with  this  witness  ? 

Mr.  Manager  Butlrr.  I  said  the  witness  was  yours,  gentlemen. 

Mr.  Stanbbrv.  Is  this  all  you  expect  of  this  witness  ? 

Mr.  Manager  Butler.  All  at  present,  and  we  may  never  recall  him. 

Cross-examined  by  Mr.  Evarts  : 

Q.  You  have  produced  a  note-book  of  originaf  stenographic  report  of  a  speech 
of  the  President  ? 

A.  Yes,  sir. 

Q.  Is  it  of  the  whole  speech  ? 

A.  Of  the  whole  speech. 

Q.  Was  it  wholly  made  by  you  ? 

A.  By  me  J  yes,  sir. 

Q.  How  long  did  the  speech  occupy  in  the  delivery? 

A.  Well,  I  suppose  some  twenty  or  twenty-five  minutes. 

Q.  By  what  method  of  stenographic  reporting  did  you  proceed  on  that  occa- 
sion? 

A.  Pitman's  system  of  phonography. 

Q.  Which  is,  as  1  understand,  reporting  hy  sound,  and  not  by  sense  ? 

A.  We  report  the  sense  by  the  sound. 

Q.  I  understand  you  report  by  sound  wholly  ? 

A.  Signs.  ^ 

Q.  And  not  by  memory  of  or  attention  to  sense  ? 

A.  No  good  reporter  can  report  unless  he  always  pays  attention  and  under- 
stands the  sense  of  what  he  is  reporting. 

Q.  That  is  the  very  point  I  wish  to  arrive  at,  whether  you  are  attending  to 
the  sound  and  setting  it  down  in  your  notation,  or  whether  you  are  attending 
to  the  sense  and  setting  it  down  from  your  memory  or  attention  to  the  sense  ? 

A.  Both. 

Q.  Both  at  the  same  time  ? 

A.  Yes,  sir. 

Q.  Your  characters  are  arbitrary,  are  they  not ;  that  is,  they  are  peculiar  to 
your  art  ? 

A.  Yes,  sir. 

Q.  They  are  not  letters  ? 

A.  No,  sir. 
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Q.  Nor  words  ? 

A.  We  have  word  Bigns. 

Q.  Bat  generally  Bound  signs  t 

A.  We  have  signs  for  sounds,  just  as  the  letters  of  the  alphabet  represent 
sounds. 

Q.  But  not  the  same  t 

A.  No,  sir. 

Q.  This  transcript  that  you  made  of  a  portion  of  your  report  for  the  use  of 
the  committee  was  made  recently,  I  suppose} 

A.  Yes,  sir ;  a  few  weeks  ago. 

Q.  Now,  sir,  what  in  the  practice  of  your  art  is  the  experience  as  to  the 
accuracy  of  transcribing  from  these  stenographic  notes  after  the  lapse  of  a  oon- 
siderable  period  of  time  ? 

A.  Perhaps  I  can  illustrate  better  by  the  present  case^-this  report  which  I 
made  here — the  extract  I  gave  when  I  was  called  before  the  managers,  as  I  had 
accompanied  the  President  on  his  tour.  I  did  not  know  what  they  wanted  me 
for  ;  and  when  they  told  me  to  turn  to  this  speech  I  did  not  even  know  that  I  bad 
the  notes  of  it  with  me ;  but  I  turned  to  the  speech,  and  found  it  there  in  the 
bouk,  and  I  read  off,  as  they  requested  I  should,  the  extracts  which  the  mana- 
gers for  the  prosecution  handed  me,  which  I  identified. 

Q.  You  read,  then,  from  your  stenographic  notes  } 

A.  Yes,  sir, 

Q.  And  it  was  taken  down  7 

A.  The  reporter  of  the  managers,  I  believe,  took  it  down ;  but  I  afterward 
wr«>)te  it  out  for  them. 

Q.  You  do  not  make  a  sign  for  every  word  t 

A.  Almost  every  word.  "  Of  the  "  we  generally  drop,  and  indicate  that  by 
putting  the  two  words  closer  together.  Of  course,  we  have  rules  governing  us  in 
writing. 

Q.  That  is,  you  have  signs  which  belong  to  every  word,  excepting  when  you 
drop  the  particles  ? 

A.  Yes,  sir. 

Q  But  not,  as  a  matter  of  course,  a  sign  that  is  the  representative  of  a  whole 
word  ?  • 

A.  Yes,  sir ;  we  have  signs  representing  words. 

Q.  Some  signs  ? 

A.  Yes,  sir. 

Q.  For  instance,  for  the  word  ''jurisprudence,"  you  have  no  one  sign  that 
represents  it  ? 

A.  No,  sir;  I  should  write  that  "j-r-s-p." 

Q.  And  that  is  an  illustration  of  your  course  of  proceeding,  is  it  not } 

A.  Yes,  sir. 

Q   Are  these  letters  that  you  thus  use,  or  only  signs  that  represent  letters  7 

A,  Yes,  sir. 

Mr.  EvARTS,  ^to  the  witness.)  That  is  all. 

Mr.  Manager  Butlbr.  That  is  all  for  the  present ;  remain  within  call. 

James  O.  Ci.bphanr  sworn  and  examined. 

By  Mr.  Manager  Butlbr  : 

Q.  What  is  your  business  ? 

A.  I  am  at  present  deputy  clerk  of  the  supreme  court  of  the  District  of 
Columbia. 

Q.  What  was  your  employment  on  the  18th  of  August,  1866 1 
A.  I  was  then  secretary  to  Governor  Seward,  Secretary  of  State. 
Q.  Are  you  a  phonographic  reporter  1 
A.  I  am. 
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Q.  How  considerable  has  been  yoor  experience  ? 

A.  Some  eight  or  nine  years. 

Q.  Were  you  employed  on  the  18th  of  Angast,  1866,  to  make  a  report  of  the 
President's  speech  in  reply  to  Mr.  Johnson  ? 

A.  I  was.  I  was  engaged  in  connection  with  Mr.  Smith  for  the  Associated 
Press,  and  also  for  the  Daily  Chronicle  at  Washington. 

Q.  Did  yoa  make  a  report  ? 

A   I  did. 

Q.  Where  was  this  speech  made  ? 
*  A.  In  the  East  Room  of  the  White  House. 

Q.  You  say  it  was  in  reply  to  Mr.  Johnson  ? 

A.  It  was  in  reply  to  Hon.  Reverdy  Johnson. 

Q.  State  partially  who  were  present  ? 

A.  There  were  a  great  many  persons  present — the  committee  of  the  con- 
vention. I  noticed  among  the  prominent  personages  General  Grant,  who  stood 
beside  the  President  during  the  delivery  of  the  speech.  Several  reporters  were 
present— -Mr.  Murphy,  Mr.  Sheridan,  Mr.  Smith,  and  some  others. 

Q.  Were  any  of  the  cabinet  officers  present  ? 

A.  I  do  not  recollect  whether  any  of  them  were  present  or  not. 

Q.  Did  you  report  that  speech  ? 

A.  I  did. 

Q.  What  was  done  with  that  report  ?     State  all  the  circumstances. 

A.  With  regard  to  the  Associated  Press  report  I  will  state  that  Colonel 
Moore,  the  President's  private  secretary,  desired  the  privilege  of  revising  jt 
before  publication  ;  and,  in  order  to  expedite  matters,  Mr.  Sheridan,  Mr  Smith, 
and  myself  united  in  the  labor  of  transcribing  it ;  Mr  Sheridan  transcribed  one 

e»rtion,  Mr.  Smith  another,  and  I  a  third.  After  it  was  revised  by  Colonel 
oore  it  was  then  taken  and  handed  to  the  agent  of  the  Associated  Press,  who 
telegraphed  it  throughout  the  country. 

Q.  Look  at  that  roll  of  manuscript-  lying  before  you  and  see  if  that  is  the 
speech  that  you  transcribed  and  Moore  corrected. 

A.  (Having  examined  the  manuscript  produced  by  C.  A.  Tinker.)  I  will 
state  here  that  I  do  not  recognize  any  of  my  writing.  It  is  possible  I  may 
have  dictated  to  along-hand  writer  on  that  occasion  my  ptrtion,  though  I  am  not 
positive  in  regard  to  that. 

Q.  Who  was  present  at  the  time  of  the  writing  out  ? 

A.  Mr.  Smith,  Mr.  Sheridan,  and  Colonel  Moore,  as  far  as  I  recollect. 

Q.  Do  you  know  Colonel  Moore's  handwriting  ? 

A.  I  do  not. 

Q.  Did  you  send  your  report  to  the  Chronicle  ? 

A.  I  would  state  that  Mr.  McFarland,  who  had  engaged  me  to  report  for  the 
Chronicle,  was  unwilling  to  take  the  revised  report  of  the  President's  speech  as 
made  by  Colonel  Moore.  He  desired  to  have  the  speech  as  it  was  delivered,  as 
he  stated,  with  all  its  imperfections,  and,  as  he  insisted  upon  my  rewriting  the 
speech,  I  did  so,  and  it  was  published  in  the  Sunday  Morning  Chronicle  of  the 
19th. 

Q.  Have  you  a  copy  of  that  paper  t 

A.  I  have  not. 

Q.  After  that  report  was  published  in  the  Chronicle  of  Sunday  morning,  the 
19th,  did  you  see  the  report  ? 

A.  I  did,  sir,  and  examined  it  very  carefully,  because  I  had  a  little  curiosity 
to  see  how  it  would  read  under  the  circumstances,  being  a  literal  report,  with 
the  exception  of  a  word,  perhaps,  changed  here  and  there. 

Q.  You  say  with  the  exception  of  a  word  changed  here  and  there ;  how  ? 

A.  Where  the  sentence  was  very  awkward,  and  where  the  meaning  was 
obscure,  doubtless  in  that  case  I  made  a  change.    I  recollect  doing  it  in  one  or 


IMPEACHMENT  OF  THE  PSE8ID1HT.  285 

two  instances,  tliongh  I  may  not  be  4ble  to  point  them  out  just  now.  If  I  had 
mj  original  notes  I  could  do  so. 

Q.  With  what  certainty  can  you  speak  as  to  the  Chronicle's  report  being  an 
accurate  one  ? 

A.  I  think  I  can  speak  with  certainty  as  to  its  being  accurate,  a  literal  report, 
with  the  exception  that  I  have  named — perhaps  a  word  or  two  here  and  there 
changed,  in  order  to  make  the  meaning  more  intelligible,  or  to  make  the  sentence 
a  little  more  round. 

Q.  Will  yow  give  us  an  illustration  of  that  change  t 

Mr.  EvARTS.  Some  instance.  * 

Mr.  Manager  Butler.    Yes,  some  instance. 

Mr.  Stanbery.  He  said  he  could  not  recollect. 

The  Witness.  I  will  state  that  my  attention  was  called  to  a  particular 
instance ;  I  think  it  was  a  day  or  two  after.  Some  correspondent,  learning  that 
the  Chronicle  had  published  a  verbatim  report,  had  carefully  scrutinized  it-^ 
some  correspondent  who  had  listened  to  the  delivery  of  the  speech ;  and  he 
wrote  to  the  Chronicle  a  complaint  of  its  not  being  so,  as,  in  one  instance,  there 
was  an  expression  of  '*  you  and  I  has  saw,"  or  something  of  that  sort,  and  that 
sentence,  of  course,  was  corrected  in  the  report  published  in  the  Chronicle.  It 
appeared  in  the  notes  **  you  and  I  has  saw,"  as  this  correspondent  stated. 

By  Mr.  Manager  Butler: 

Q.  How  was  it  corrected  in  the  Chronicle? 

A.  "You  and  myself  have  seen,"  or  something  to  that  effect;  I  do  not  now 
remember. 

Mr.  Manager  Butler.  I  am  informed,  Mr.  President,  there  being  two  manu- 
scripts, that  Mr.  Tinker  has  given  nie  the  one  which  was  written  out  at  length 
as  a  duplicate,  and  not  the  original,  as  I  had  supposed,  and  I  shall  have  to  ask 
to  bring  him  on  again.  I  have  sent  for  him  for  that  purpose.  He  will  be  here 
in  a  moment.  This  witness  is  yours,  gentlemen,  (to  the  counsel  for  the 
respondent.) 

Cross-examined  by  Mr.  Evarts  : 

Q.  You  acted  upon, the  employment  of  the  Associated  Press? 

A.  Yes,  sir;  in  connection  with  Mr.  Smith. 

Q.  You  were  jointly  to  njake  a  report,  were  you? 

A.  We  were  to  take  notes  of  the  entire  speech,  each  of  us,  and  then  we  were 
to  divide  the  labor  of  transcribing. 

Q.  Now,  did  you  take  phonographic  notes  of  the  whole  speech  ? 

A.  I  did, 

Q.  Where  are  your  phonographic  notes  ? 

A.  I  have  searched  for  them,  but  cannot  find  them. 

Q.  Now,  sir,  at  any  time  after  you  had  completed  the  phonographic  notes 
did  you  translate  or  write  them  out  ? 

A.  I  did. 

Q.  The  whole  ? 

A.  The  whole  speech. 

Q.  Where  is  that  translation  or  written  transcript  ? 

A.  I  do  not  know,  sir.  The  manuscript,  of  course,  was  left  in  the  Chronicle 
office.     I  wrote  it  out  for  the  Chronicle. 

Q.  You  have  never  seen  it  since,  have  you  ? 

A.  I  have  not. 

Q.  Have  you  made  any  search  for  it  ? 

A.  I  have  not. 

Q.  And  these  two  acts  of  yours,  the  phonographic  report  and  the  translation 
or  writing  out,  are  all  that  you  had  to  do  with  the  speechi  are  they  ? 
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A.  TeB,  sir. 

Q.  Now,  you  saj  that  sabseqnently  you  read  a  printed  newspaper  copy  of 
the  speech  in  the  Washington  Chronicle  ? 

A.  Yes,  sir. 

Q.  When  was  it  that  yon  read  that  newspaper  copy  ? 

A.  On  the  morning  of  the  publication,  August  U*,  Sunday  morning. 

Q.  Where  were  you  when  you  read  it  ? 

A.  I  presume  I  was  at  my  room.     I  generally  saw  the  Chronicle  there. 

Q.  And  you  there  read  it  ? 

A.  Yes,  sir. 

Q.  From  this  curiosity  that  yon  had  ? 

A.  Yes.     I  read  it  more  carefully  because  of  that  reason. 

Q.  Had  you  before  you  your  phonographic  notes,  or  your  written  transcript 
from  them  ? 

A.  I  had  not. 

Q.  And  had  not  seen  and  have  never  seen  them  in  comparison  with  the  news- 
paper copy  before  you  ? 

A.  No,  sir. 

Re-examined  by  Mr.  Manager  Bdtlbr  : 

Q  (Handing  to  the  witness  a  bound  volume  of  the  Washington  Daily  Chron- 
icle.) Have  you  before  you  a  copy  of  the  Sunday  Morning  Chronicle  of  the 
19th  of  August,  1866  ? 

A.  I  have. 

Q.  Look  upon  the  page  before  you  and  see  if  you  can  find  the  speech  as  you 
reported  it. 

A.  I  find  it  here,  sir. 

Q.  Look  at  that  speech,  look  at  it  a  little  carefully,  and  tell  me  whether  you 
have  any  doubt  that  that  is  a  correct  report,  a  verbatim  report  of  the  speech  of 
Andrew  Johnson  on  that  occasion  ;  and  if  so,  what  ground  have  you  for  doubt  ? 

Mr.  EvARTS.  Mr.  Chief  Justice,  we  object  to  that  as  a  mode  of  proving  the 
speech.  It  is  apparent  that  there  is  a  report  of  this  speech,  and  that  it  has  been 
written  out,  and  that  is  the  best  and  most  trustworthy  evidence  of  the  actual 
speech  as  made.  In  all  legal  proceedings  we  are  entitled  to  that  degree  of 
accuracy  and  trustworthiness  which  the  nature  of  the  case  admits  ;  and  when- 
ever evidence  of  that  degree  of  authenticity  is  presented,  then,  for  the  first  time, 
will  arise  the  consideration  of  whether  the  evidence  is  competent  and  should  be 
received.  Now,  it  is  impossible  to  contend,  upon  the  te?timony  of  this  witness, 
as  it  stands  at  present,  that  he  remembers  the  speech  of  the  President  so  that 
he  can  pn>duce  it  by  recital,  or  so  that  he  can  say  upon  any  memorandum  (if  his 
own  shown  him  (for  none  is  shown)  that  from  ^memory  he  can  say  it  is  the 
speech.  What  is  offered  ?  The  same  kind  of  evidence,  and  that  alone,  which 
^  would  grow  out  of  some  person  who  heard  the  President  deliver  the  speech,  and 
subsequently  read  in  the  Chronicle  the  report  of  it,  that  he  thinks  that  report 
was  a  true  statement  of  the  speech ;  for  this  witness  has  told  us  distinctly  that 
reading  this  speech  from  curiosity,  to  see  how  it  would  appear  when  reproduced, 
without  the  ordinary  guarantees  of  accuracy,  ho  had  neither  his  original  notes 
nor  his  written  transcript,  and  he  read  the  newspapers  as  others  would  read  it, 
but  with  more  care,  from  this  degree  of  curiosity  which  he  had.  If  the  true 
%  character  of  a  production  of  this  kind,  as  imputed  to  its  author,  is  to  be  regarded 
as  important,  we  insist  that  this  kind  of  evidence  concerning  a  newspaper  report 
of  it  is  not  admissible. 

Mr.  Manager  Butlbr.  Mr  President,  if  I  understand  there  is  no  question  of 
degree  of  evidence.  We  must  take  the  business  of  the  world  as  we  find  it,  and 
must  not  burrow  ourselves  and  insist  that  we  have  awakened  to  matters  as  they 
were  a  hundred  years  ago.    The  art  of  stenography  and  stenographic  writing 
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and  phonography  has  progressed  to  a  point  which  makes  ns  rely  upon  it  in 
all  the  hnsiness  of  life.  There  is  not  a  gentleman  of  this  Senate  who  does  not 
rely  upon  it  every  day.  There  is  not  more  than  one  memher  of  the  Senate 
who  in  this  trial  is  taking  notes  of  the  evidence.  Why  ?  Because  you  rely 
upon  the  busy  fingers  of  the  reporter  who  sits  by  my  side  to  give  you  a  tran- 
script of  it,  upon  which  yon  must  judge.  Therefore,  in  evexy  business  of  life, 
ay,  in  the  very  business  of  this  court,  we  rely  upon  stenography. 

Now,  this  gentleman  says  that  he  made  a  stenographic  report  of  that  speech  ; 
that  that  was  jointly  made  up  by  himself,  Mr.  Sheridan,  and  Mr.  Smith  ;  that 
his  employer,  not  being  satisfied  with  that  joint  report,  which  was  the  Presi- 
dent's utterance  distilled  through  the  alembic  of  Colonel  Moore's  critical  dis- 
crimination, he  drew  out  with  care  an  exact  literal  transcript  under  the  chiding 
of  his  employer,  and  for  a  given  purpose ;  and  that  the  next  day,  having  cari- 
osity to  see  what  would  be  the  difference,  and  how  the  President  of  the  United  * 
States  would  appear  if  put  to  paper  literally,  he  exan^ined  that  speech  in  the 
Chronicle,  and  then  with  the  matter  fresh  in  his  mind,  only  a  few  hours  inter- 
vening, with  his  attention  freshly  called  to  it,  he  said  then  he  knew  that  that 
was  a  correct  copy  ;  that  that  was  the  correct  speech. 

Now,  the  learned  counsel  say  the  manuscript  is  the  better  evidence.  If  there 
was  any  evidence  that  that  manuscript  had  been  preserved  perhaps  we  might 
be  called  upon  to  produce  it  in  some  technicality  of  criticism  of  law  as  adminis- 
tered in  a  very  technical  manner.  But  who  does  not  know  the  ordinary  course 
of  business,  and,  if  that  is  to  be  disnated,  I  will  ask  the  witness ;  who  does 
not  know  that  the  ordinary  course  of  business  in  a  newspaper  office,  afler  such 
manuscripts  are  got  through  with,  is  to  throw  them  into  the  waste-paper  basket ; 
they  are  not  preserved.  Therefore  I  act  npon  the  usual  and  ordinary  and 
common  understanding  of  the  business  of  life  as  all  courts  must  act  upon  it 

Then  this  is  a  question  for  the  witness,  and  he  testifies.  The  question  that 
was  objected  to,  the  one  we  are  discussing,  is,  looking  at  that  report,  from  your 
knowledge  of  the  report,  having  twice  written  it  out,  portions  of  it  certainly, 
and  from  having  seen  it  the  next  morning,  with  your  curiosity  awakened,  can 
you  tell  the  Senate  whether  that  is  a  correct  report  ?  Thereupon  the  learned 
counsel  for  the  President  gets  up  and  says  he  cannot.  How  does  the  learned 
counsel  for  the  President  know  that?  How  does  he  know  that  Mr.  Clephaneis  g 
not  one  of  those  gentlemen  who,  in  his  profession,  having  once  read  a  speech, 
can  repeat  it  the  next  day  ? 

The  difficulty  is  that  I  do  not  see  how  the  objection  arises.  The  question  I 
put  to  the  witness  is  a  plain  one  :  "  Sir,  there  is  what  I  say  is  a  copy  of  that 
speech,  is  a  transcript  of  that  speech ;  from  your  knowledge,  having  heard  it, 
having  written  it  down  in  short-hand,  having  written  it  once  for  correction  by 
the  President's  private  secretary,  and  then  having  rewritten  it  again  from  your 
notes  for  publication  in  the  Chronicle,  and  then  having  examined  it  immediately 
after  publication — from  all  these  sources  of  knowledge  can  you  say  that  that  is 
a  correct  copy?"  Thereupon  the  counsel  for  the  President  says  you  cannot. 
How  does  he  know  that  the  witness  cannot  repeat  every  word  of  it  ?  % 

The  difficulty  is  the  objection  does  not  apply ;  and  I  should  have  contented 
myself  with  this  statement  except  that,  once  for  all,  I  propose  to  put  before  the 
Senate,  so  as  not  ever  to  have  to  argue  it  again  in  the  course  of  putting  in  this 
class  of  testimony,  the  argument  as  to  stenographic  reporting.  Now,  allow  mo 
to  state,  once  for  all,  two  authorities  upon  this  point,  because  I  am  not  going  to 
take  the  time  of  the  Senate  with  arguing  these  questions  hereafter,  for  hy  doine 
so  I  should  play  into  the  hands  of  this  delay  which  has  been  so  often  attempted 
here.  In  O'Connell's  case,  to  prove  his  speeches  on  that  great  trial,  the  news- 
papers were  introduced ;  and  no  trial  was  ever  fought  with  more  sharpness  or 
bitterness— rnewspapers  were  introduced  containing  Mr.  O'Connell's  speecheg, 
or  what  purported  to  be  his  speeches,  and  the  only  proof  adduced  waA  vk<aX\^^^ 
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had  been  properly  stamped  and  iRsued  from  the  office,  and  the  court  held  that 
Mr  O'Conne]!,  allowing  those  speeches  to  go  out  without  contradiction  for 
months,  must  be  held  responsible  for  them  to  the  public. 

In  the  trial  of  James  Watson,  for  high  treason,  reported  in  32  State  Trials, 
this  question  arose,  and  the  question  was  whether  a  copy  might  be  used,  that 
copy  made  even  of  partially  obliterated  short- hand  notes. 

Mr.  Attorney  General^  (to  Mr.  Dowling.)  Ton  state  that  jon  took  in  short-hand  the  address 
of  Mr.  Watson  to  the  people  ? 

A.  I  did. 

Q.  Have  jou  your  short-hand  notes  here  ? 

A.  I  have. 

Q.  Be  so  good  as  to  read  to  my  lords  and  the  jnry  what  it  was  he  said. 

Mr.  Wtiherdl,  Pray,  Mr.  Short-hand  Writer,  when  did  you  take  that  note  ? 

A.  I  took  it  on  the  2d  of  December,  in  Spatields. 

Q.  When  did  yon  oopy  it  out  ? 

A.  I  copied  it  out  the  same  evoning. 

Q.  Is  that  the  copy  you  made  that  evenin?  ? 

A.  No ;  it  is  not.  This  is  the  short-hand  note  I  took,  and  this  is  a  literal  copy.  The 
short-hand  note  I  took  with  a  pencil,  and  in  the  crowd,  and,  perhaps,  having  been  taken 
six  months  back,  it  may  be  somewhat  defaced  ;  but  I  can  road  the  short-hand  note  with  a 
little  difficulty,  though  certainly  I  could  read  the  transcript  with  more  ease.  I  will  read  the 
short-hand  note  if  it  is  wished. 

Mr,  Justice  Abbott,  You  made  that  transcript  the  same  evening? 

A.  I  made  this  transcript  yesterday.     I  made  another  transcript  the  same  evening. 

And  he  was  allowed  to  read  his  transcript.  While  this  authority  is  not 
exactly  to  the  point  of  difference  raised  here,  I  say  I  put  it  once  for  all  upon 
the  question,  because  I  have  heard  a  cross-examination  as  to  the  merits  of  Pit- 
man's system  of  short-hand  writing  as  if  we  were  to  have  it  put  in  controversy 
here,  that  the  whole  system  of  stenography  was  an  unavailable  means  of  fur- 
nishing information.  Therefore  my  present  proposition  is  the  right  to  put  this 
question  :  Mr.  Witness,  looking  at  that,  can  you  tell  me  whether  that  is  a  cor- 
rect transcript  of  the  speech  made  by  the  President  ? 

Mr.  EvARTS.  The  learned  manager  is  quite  correct  in  saying  that  I  do  not 
know  but  that  this  witness  can  repeat  from  memory  the  President's  speech ; 
and  whenever  he  offers  him  as  a  witness  so  to  do  I  will  not  object.  It  is 
entirely  competent  for  a  person  who  has  heard  a  speech  to  repeat  it  under  oath, 
he  asserting  that  he  remembers  it  and  can  do  so,  and  whenever  Mr.  Clephanc 
undertakes  that  feat  it  is  within  the  competency  of  evidence.  What  success  he 
will  have  in  it  we  shall  determine  when  that  experimeut  has  been  tried.  That 
method  of  evidence  from  this  witness  is  not  attempted,  but  another  form  of 
trustworthy  evidence  is  sought  to  be  made  competent ;  that  is,  that  by  hia  notes, 
and  through  his  transcript  of  those  notes,  he  is  able  to  present,  under  his  pres- 
ent path  and  belief  in  his  accuracy  and  competency  as  a  reporter,  this  form  of 
evidence.  Whenever  that  is  attempted  we  shall  make  no  objection  to  that  as 
trustworthy. 

But  when  the  managers  seek  to  avoid  responsibility  and  accuracy  through 
the  oath  of  the  witness  applied  in  either  form,  and  seek  to  put  it,  neither  upon 
present  memory  nor  upon  his  own  memoranda,  but  upon  the  accuracy  with 
which  he  has  followed  or  detected  inaccuracies  in  a  newspaper  report  made  the 
subsequent  day,  and  thereupon  to  give  credit  and  authenticity  to  the  newspaper 
report  upon  his  wholesale  and  general  approval  of  it,  then  we  must  contend  that 
the  sacred  right  of  freedom  of  speech  is  sought  to  be  invaded  by  overthrowing 
certainly  one  of  the  responsible  and  important  protections  of  it ;  and  that  the 
rule  requiring  the  oath  of  somebody  who  heard  and  can  remember,  or,  accord- 
ing to  the  rules  of  evidence,  preserved  the  aids  and  assistances  by  which  he 
presently  in  the  court  of  justice  may  speak,  should  be  adhered  to.  And  we  are 
not  to  be  told  that  it  is  technical  to  maintain  in  defence  of  what  has  been  regard- 
ed as  one  of  the  commonest  and  surest  righte^  in  any  free  country,  freedom  of 
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speech,  that  whenever  it  is  drawn  in  question  it  shall  be  drawn  in  question  upon 
the  surest  and  most  faithful  evidences. 

The  learned  manager  has  said  that  you  are  familiar,  as  a  part  of  the  dailj 
routine  of  your  congressional  duties,  with  the  habit  of  stenographic  reporting 
and  reproduction  in  the  newspapers,  and  that  you  rely  on  it  habitually ;  and  I 
may  add  rely  on  it  habitually  to  be  habitually  misled.  Correction  is  the  first 
demand  of  every  public  speaker — correction  and  revision,  in  order  that  this 
apparatus,  depending  upon  the  ear  and  the  sudden  strokes  of  the  ready  writer, 
may  not  be  the  firm  judgment  against  him  of  what  was  said  by  him.  Now, 
when  sedulously  this  newspaper  has  undertaken  that  no  such  considerations  of 
accuracy  shall  be  afforded  to  the  President  of  the  United  Statet  in  respect  of 
this  speech  to  be  spread  before  the  country,  but  that  express  orders  shall  be 
given  that  it  shall  be  reported  with  all  its  imperfections 

Mr.  Manager  Butlrr.  I  pray  correction,  sir.  I  have  not  sedulously  done 
that ;  but  offer  it  that  the  speech  of  the  President's  private  secretary  should 
not  go  before  the  country. 

Mr.  EvARTS.  The  instructions  of  the  editor  were  that  it  should  be  reported 
"  with  all  its  imperfections"  as  caught  by  the  short-hand  writer,  without  the 
opportunity  of  that  revision  which  every  public  speaker  at  the  hustings  or  in 
the  halls  of  debate  demands  as  a  primary  and  important  right.  Whenever, 
therefore,  Mr.  Clcphane  shall  rise  and  speak  from  memory  the  speech  of  the 
President  here,  swearing  to  its  accuracy,  or  whenever  he  shall  produce  his  notes 
and  their  transcript  as  in  Watson's  case,  some  foundation  for  the  proof  of  the 
speech  will  have  been  laid. 

Mr.  Manager  Butler.  Stand  down,  Mr.  Glephane,  for  a  moment.  I  will 
offer  this  directly.    Now  I  will  call  Mr.  Tinker. 

Charles  A.  Tinker  recalled : 

The  Chief  Justice.  The  witness  states  that  he  desires  to  make  an  explana- 
tion.    He  will  make  it. 

The  Witness.  Yesterday  when  called  upon  the  stand  I  was  attending  to  my 
duties  in  charge  of  the  telegraph  office  in  the  gallery ;  I  had  not  a  moment's 
notice  that  I  was  to  be  called.  I  then  telegraphed  to  my  office  for  the  docu- 
ments contained  in  packages  that  were  there,  which  I  had  been  previously  ex- 
amined about  before  the  managers.  These  documents  were  brought  to  me  by  a 
boy  from  the  office,  and  I  put  them  upon  the  stand.  Last  night  when  taken 
from  the  stand  I  deposited  them  in  the  office  of  the  Sergeant-at-arms,  and  this 
morning  btought  one  of  these  packages  upon  the  stand,  and  I  opened  it  here, 
supposing  it  to  be  the  one  on  which  I  was  to  be  examined.  As  1  saw  that  the 
reporters  were  in  trouble  about  it,  I  thought  I  had  made  a  mistake,  and  I  con- 
sequently went  to  my  office  after  Mr.  Clephane  came  upon  the  stand,  and  I  have 
now  the  speech  of  the  President  telegraphed  by  the  agent  of  the  Associated 
Press  on  the  18th  of  August,  1866. 

Mr.  Stanberv.  Mr.  Tinker,  what  document  was  that  General  Butler  handed 
you  ? 

Answer.  This  is  one  of  the  documents. 

Mr.  Stanberv.  Is  that  the  speech  of  the  18th  of  August  at  all  ? 

Answer.  This  is  not  the  speech  of  the  18th  of  August. 

Mr.  Manager  Butler.  That  is  the  22d  of  February  speech,  is  it  ?     [Laughter.^ 

Mr.  Stanberv.  No  matter  what  it  is. 

The  Witness.  I  have  not  looked  to  see  what  this  is. 

Mr.  Manager  Butler.  You  will  find. out  what  that  document  is  in  good  time. 

Mr.  Stanberv.  You  had  better  put  it  in  "in  good  time." 

Mr.  Manager  Butler.  It  was  simply  a  mistake.  (To  the  witness.)  Now 
give  me  the  document  I  asked  for. 

19  I  p 
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The  Witness.  Yes,  sir.  (Producing  a  roll  of  manoscript.) 
By  Mr.  Manager  Butlbr  : 

Q.  Is  this  the  document  you  supposed  you  were  testifying  about  before  7 

A.  This  is. 

Q.  Do  yon  give  the  same  testimony  about  that  that  you  did 

Mr.  Curtis  and  Mr.  Stanbbry.  That  will  not  do.  liOt  us  have  his  testi- 
mony about  this. 

Mr.  Manager  Butleb.  Well,  sir,  we  will  give  all  the  delay  possible.  (To  the 
witness.)  Now,  sir,  will  you  tell  us  whether  that  was  sent  through  the  Associ- 
ated Press  ?   • 

A.  It  bears  the  marks  of  having  been  sent,  and  is  filed  with  their  despatches 
of  that  date. 

Q.  From  the  course  of  business  of  your  office,  have  you  any  doubt  that  it 
was  so  sent  T 

A.  None  whatever. 

Mr.  GuBTis.  We  object  to  that.  If  the  witness  can  say  it  was  sent  from  any 
knowledge  he  has,  of  course  he  will  say  so.     He  cannot  reason  on  facts. 

Mr.  Manager  Butlbe,  (to  the  witness.)  After  that  speech  was  sent,  if  it  was, 
did  you  see  it  published  in  the  Associated  Press  reports  t 

A.  I  cannot  state  positively ;  I  think  I  did. 

Q.  Was  that  brought  to  your  office  for  the  purpose  of  being  transmitted, 
, whether  it  was  or  not  1 

A.  I  did  not  personally  receive  it ;  but  it  is  in  the  despatches  of  the  Asso- 
ciated Press  sent  on  that  day. 

Mr.  Manager  Butlbr.  That  is  all  at  present.  Now  we  will  recall  Mr.  Sher- 
idan. 

Jambs  B.  Sheridan  recalled. 

By  Mr.  Manager  Butler  : 

Question.  (Handing  to  the  witness  the  manuscript  last  produced  by  Mr. 
Tinker.)  Now,  examine  that  manuscript  and  see  whether  you  find  any  of  your 
handwriting  in  it. 

Answer,  (having  examined  the  manuscript.)  I  see  my  writing  here. 

Q.  What  is  it  you  have  there  ? 

A.  I  have  a  report  of  the  speech  made  by  the  President  on  the  18th  of 
August. 

Q.  In  what  year  ? 

A.  1866. 

Q.  Have  you  ever  seen  Mr.  Moore  write  ? 

A.  A  good  many  years  ago,  when  he  was  reporter  for  the  Intelligencer  and 
I  reported  for  the  Washington  Union,  and  we  had  seats  together. 

Q.  He  was  a  reporter  for  the  Intelligencer,  was  he  1 

A.  Yes,  sir. 

Q.  Are  there  any  corrections  made  in  that  report  ? 

A.  Yes,  sir. 

Q.  Do  you  see  any  corrections  there  ] 

A.  Yes,  sir. 

Q.  Is  that  the  manuscript  which  was  prepared  in  the  President's  office  ] 

A.  I  think  it  is ;  I  am  pretty  certain  it  is. 

Q.  Have  you  any  doubt  in  your  mind  t 

A.  Not  the  least. 

Q.  Was  the  President  there  to  correct  it  1 

A.  No,  sir. 

Q.  Then  he  did  not  exercise  that  great  right  of  revision  there,  did  he,  to  your 
knowledge  f 
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A.  I  did  not  see  the  President  after  he  left  the  East  Boom. 

Q.  Do  70a  know  whether  Colonel  Moore  took  any  memoranda  of  that  speech  t 

A.  I  do  not  There  was  quite  a  crowd  there.  I  had  no  opportunity  of 
observing. 

Q.  Will  70a  pick  out  and  lay  aside  the  portions  that  are  in  70ur  handwriting  1 

(The  witness  proceeded  to  do  so.) 

Mr.  Manager  Butlbr.  I  will  give  7on  time  to  do  that  in  a  moment.  (To 
the  counsel  for  the  respondent.)    An7thing  further  with  this  witness  t 

No  response. 

Q.  Do  70U  think  70U  know  all  that  are  in  70ur  handwriting  1 

A.  Yes,  sir. 

(Selecting  certain  sheets  and  handing  them  to  Mr.  Manager  Butlbr.) 

Mr.  EvARTS.  We  will  now  put  a  few  questions. 

Cross-examined  b7  Mr.  Evarts  : 

Q.  You  have  selected  the  pages  that  are  in  your  handwriting  and  have  them 
before  70U.    How  large  a  proportion  do  the7  make  of  the  whole  manuscript  ? 

A.  I  can  hardl7  tell.    I  have  not  examined  the  rest. 

Q.  Well,  no  matter ;  was  this  whole  manuscript  made  as  a  transcript  from 
jour  notes! 

A.  This  part  that  I  wrote  out. 

Q.  Was  the  whole  ? 

A.  No,  sir. 

Q.  The  whole  was  not  made  from  jour  notes  t 

A.  No,  sir ;  Mr.  Clephane  wrote  his  part  from  his  noteSi  and  Mr.  Smith  frwm 
his. 

Q.  Then  it  is  onl7  the  part  that  70U  now  hold  in  vour  hands  that  was  pro- 
duced from  the  original  stenographic  notes  that  70U  have  brought  in  evidence 
here? 

A.  That  is  all. 

Q.  Did  70a  write  it  out  7our8elf  from  70ur  stenographic  notes,  following  the 
latter  with  7our  eje,  or  were  70ur  notes  read  to  70U  b7  another  person  ? 
,  A.  I  wi'ote  out  from  m7  own  notes,  reading  m7  notes  as  I  wrote. 

Q.  Have  70U  made  an7  subsequent  comparison  of  the  manuscript  now  in 
7our  hands  with  jour  stenographic  notes  ? 

A.  I  have  not. 

Q.  When  was  this  completed  on  70ur  part  ? 

A.  A  vcr7  few  minutes  after  the  speech  was  delivered. 

Q.  And  what  did  70U  do  with  the  manuscript  after  70U  had  completed  it  T 

A.  I  hardlj  know.  I  eat  at  the  table  there  writing  it  out,  and  1  think  Mr. 
Smith  took  it  as  I  wrote  out ;  I  am  not  certain  about  that. 

Q.  That  ended  7our  connection  with  it  ? 

A.  That  ended  m7  connection  with  it.    I  left  for  New  York  the  same  night. 

Q.  I  desire  that  70U  should  leave  7our  original  stenographic  notes  as  a  part 
of  the  case  subject  to  our  disposal  f 

A.  Certainl7. 

Mr.  Manager  Butler.  Put  70ur  initials  upon  these  papers. 

The  Witness.  I  will  do  so. 

(The  notes  were  marked  "  J.  B.  S.") 

Mr.  Manager  Butlbr.  One  of  m7  associates  desires  me  to  put  this  questiou 
which  I  suppose  70U  have  answered  before :  whether  that  manuscript  which 
70U  have  produced  in  7our  handwriting  was  a  true  manuscript  of  jour  not^  ot 
that  speech  t 

A.  It  wad.    I  will  not  say  it  was  written  out  exactlj  as  it  was  spoken. 

Q.  What  is  the  thange,  if  apj  t 

A.  I  do  not  know  that  there  were  anj  changes,  but  frequendj  in  writing  out 
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we  exercise  a  little  judgment.    We  do  not  always  write  out  a  epeech  just  as  it 
18  delivered. 

Q.  Is  that  substantially  a  true  version  of  what  the  President  said  ? 

A.  It  is  undoubtedly. 

Francis  H.  Smith  sworn  and  examined. 
By  Mr.  Manager  Butler  : 

Question.  Are  yon  the  official  reporter  of  the  House  of  Representatives  T 

Answer.  I  am,  sir. 

Q.  How  long  have  yon  been  so  engaged  I 

A.  In  the  position  I  now  hold  since  the  5th  of  January,  1865. 

Q.  How  long  have  you  been  in  the  business  of  reporting  ? 

A.  For  something  over  eighteen  years. 

Q.  Were  you  employed,  and  if  so  by  whom,  to  make  a  report  of  the  Pres- 
ident's speech  in  August,  1866  ?. 

A.  I  was  employed  at  the  instance  of  one  of  the  agents  of  the  Associated 
Press  at  Washington. 

Q.  Who  aided  in  this  report  ? 

A.  Mr.  James  O.  Glephane  and  Mr.  James  B.  Sheridan. 

Q.  Did  you  make  such  report  ? 

A.  I  did. 

Q.  Have  you  got  your  short-hand  notes  ? 

A.  I  have. 

Q.  Here? 

A.  Yes,  sir. 

Q.  Produce  them. 

A.  I  will  do  so,  (producing  a  note-book.) 

Q.  After  you  had  made  your  short-hand  report,  what  did  you  do  then  ? 

A.  In  company  with  Mr.  Glephane  and  Mr.  Sheridan,  I  retired  to  one  of  the 
offices  of  the  Executive  Mansion  and  wrote  out  a  portion  of  my  notes. 

Q.  What  did  the  others  do  ? 

A.  The  others  wrote  out  portions  of  the  same  speech. 

Q.  What  was  done  with  tne  portion  that  you  wrote  1 

A.  It  was  delivered  to  Colonel  Moore,  private  secretary  of  the  President, 
sheet  by  sheet  as  written  by  me,  for  revision. 

Q.  How  came  you  to  deliver  it  to  Colonel  Moore  ? 

A.  I  did  it  at  his  request. 

Q.  What  did  he  do  with  it  ? 

A.  He  read  it  over  and  made  certain  alterations. 

Q.  Was  the  President  present  while  that  was  being  done  ? 

A.  He  was  not. 

Q.  Had  Colonel  Moore  taken  any  memoranda  of  the  speech,  to  your  know- 
ledge ? 

A.  I  am  not  aware  whether  he  had  or  not. 

Q.  Did  Colonel  Moore  show  you  any  means  by  which  he  knew  what  the 
President  meant  to  say,  so  that  he  could  correct  the  speech  ? 

A  He  did  not.  He  stated  to  me  prior  to  the  delivery  of  the  speech  that  he 
desired  permission  to  revise  the  manuscript,  simply  to  correct  the  phraseology, 
not  to  make  any  change  in  any  substantial  matter. 

Q.  (Handing  to  the  witness  the  manuscript  last  produced  by  C.  A.  Tinker.) 
Will  you  look  and  see  whether  you  can  find  any  portion  of  the  manuscript 
that  you  wrote  out  there  7 

A.  I  recognize  some  portion  of  it. 

Q.  Separate  it  as  quickly  as  you  can. 
.    (The  witness  separated  the  sheets  written  by  him.) 

A.  I  find  what  1  wrote  in  two  different  portions  of  the  speech. 
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Q.  Have  jon  now  got  the  portions,  occorring,  7011  say,  in  two  different  por- 
tions of  the  speech,  which  you  wrote  ont  t 

A.  I  have. 

Q.  Are  there  any  corrections  on  that  mani^tcript  7 

A.  There  are  quite  a  number. 

Q.  In  whose  handwriting,  if  you  know  t 

A.  In  the  handwriting  of  Colonel  Moore,  so  far  as  I  see. 

Q.  Have  you  written  out  from  your  notes  since  the  speech  ? 

A.  I  have. 

Q.  (Handing  a  manuscript  to  the  witness.)  Is  that  it  T 

A.  It  is. 

Q.  Is  that  speexsh,  as  written  out  by  you,  a  correct  transcript  of  your  notes  t 

A.  (Having  examined  the  manuscript.)  It  is,  with  the  exception  of  two 
important  corrections,  which  I  handed  to  ihe  committee  a  day  or  two  afterward. 
I  GO  not  see  them  here. 

Q.  Do  you  remember  what  they  were  t 

A.  In  the  sentence  "  I  could  express  more  by  remaining  silent  and  letting 
silence  speak  what  I  should  and  what  I  ought  to  say,"  I  think  the  correction 
was  **  and  letting  silence  speak  and  you  infer,*'  the  words  "  you  infer  "  having 
been  accidentally  omitted.  The  other  I  do  not  see ;  it  is  the  insertion  of  the 
word  *•  overruling  "  before  the  words  "  unerring  Providence." 

Gross-examined  by  Mr.  Evabts  : 

Q.  Is  the  last  paper  that  has  been  shown  you  a  transcript  of  the  whole  speech  7 

A.  Of  the  entire  speech. 

Q.  And  from  your  notes  exclusively  ? 

A.  From  my  notes  exclusively. 

Q.  Have  you  any  doubt  that  the  transcript  that  you  made  at  the  Executive 
Mansion  from  your  notes  was  correctly  made  T 

A.  I  have  no  doubt  the  transcript  I  made  from  my  notes  at  the  Executive 
Mansion  was  substantially  correctly  made.     I  remember  that,  having  learned 
that  the  manuscript  was  to  be  revised,  I  took  the  liberty  of  making  certain  revi-« 
sion  myself  as  I  went  along,  correcting  nngrammatical  expressions  and  chang- 
ing the  order  of  words  in  sentences  in  certain  instances — corrections  of  that  sort. 

Q.  Those  two  liberties,  then,  you  took  in  writing  out  your  own  notes  ? 

A.  Yes,  sir. 

Q.  Have  you  ever  made  any  examination  to  see  what  changes  you  thus  made! 

A.  I  have  not. 

Q.  And  you  cannot  now  point  them  out  ? 

A.  I  cannot  now  point  them  out. 

Q.  You  have  made  a  more  recent  transcript  from  your  notes  ? 

A.  Yes,  sir. 

Q.  Did  you  allow  yourself  the  same  liberties  in  that  ? 

A.  I  did  not. 

Q.  That,  then,  you  consider  a  transcript  of  the  notes  ad  they  are  ? 

A.  A  literal  transcript  of  the  notes  as  they  are,  and  as  they  were  taken. 

Q.  Do  you  report  by  the  same  system  of  sound,  phonography,  as  it  is  called, 
that  was  spoken  of  by  Mr.  Sheridan  7 

A.  I  hardly  know  what  system  I  do  report  by.  I  studied  shorthand  when 
I  was  a  boy  going  to  school,  a  system  of'  phonography  as  then  pnblished  by 
Andrews  &  Boyle,  which  I  have  used  for  my  own  purposes  since  then,  and 
made  various  changes  from  year  to  year. 

Q.  Can  you  phonographic  reporters  write  out  from  one  another's  notes  7 

A.  I  do  not  think  any  one  could  write  out  my  notes  except  myself. 

Q.  Can  you  write  out  anybody  else's  T 

A.  Probably  not,  unless  written  with  a  very  great  degree  of  accuracy  and  care. 
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James  0.  Clbphanb  recalled. 

By  Mr.  Manager  Butlbr  : 

Q.  (Handing  to  the  witness  a  part  of  tlie  manuscript  last  produced  bj  G.  A. 
Tinker.)  You  have  already  told  us  that  you  took  the  speech  and  wrote  it  eat. 
Is  what  I  now  hand  you  the  manuscript  of  your  writing  out  7 

A.  It  is. 

Q.  Has  it  any  corrections  upon  it  T 

A.  It  has  quite  a  number. 

Q.  Who  made  those? 

A.  I  presume  they  were  made  by  Colonel  Moore.  He  took  the  manuscript 
im  I  wrote  it.  I  cannot  testify  positively  as  regards  his  handwriting.  I  am 
not  sufficiently  familiar  with  it. 

Q.  Was  that  manuscript  as  you  wrote  it  a  correct  copy  of  the  speech  as 
made? 

A.  I  cannot  say  that  I  adhered  as  closely  to  the  notes  in  preparing  this 
report  as  I  did  in  regard  to  the  Chronicle. 

Q.  Was  it  substantially  accurate  ? 

A.  It  was. 

Q.  Did  you  in  any  case  change  the  sense  ? 

A.  Not  at  all,  sir;  merely  the  form  of  expression. 

Q.  And  the  form  of  expression,  why  ? 

A.  Oftentimes  it  tended  to  obscure  the  meaning,  and  for  that  reason  it  was 
changed  ;  or  the  sentence,  perhaps,  was  an  awkward  one,  and  it  was  changed 
to  make  it  more  readable. 

Cross-examined  by  Mr.  Evarts  : 

Q.  What  rules  of  change  did  you  prescribe  to  yourself  in  the  deviations  you 
made  from  your  phonographic  notes  ? 

A.  As  I  have  said,  I  merely  changed  the  form  of  expression  in  order,  per- 
haps, to  make  the  meaning  more  intelligible  or  the  sentence  less  awkward. 

Q.  That  is  to  say,  when  the  meaning  did  not  present  itself  to  you  as  it 
should,  you  made  it  clearer,  did  you  ? 

A.  I  will  state,  sir,  Mr.  Johnson  is  in  the  habit  of  using  quite  often 

Q.  I  do  not  ask  you  about  Mr.  Johnson.  What  I  asked  you  was  this : 
When  the  meaning  did  not  present  itself  to  you  as  it  should,  you  made  it 
clearer  ? 

A.  I  do  not  know  that  I  in  any  case  altered  the  meaning. 

Q.  But  you  made  the  meaning  clearer  ? 

A.  I  endeavored  to  do  so. 

Q.  And  you  did,  did  you  not  ? 

A.  I  cannot  say  whether  I  succeeded  or  not. 

Q.  That  was  one  rule  ;  what  other  rule  of  change  did  you  allow  yourself? 

A.  No  other. 

Q.  No  grammatical  improvement  ? 

A.  Yes,  sir ;  I  may  say,  if  you  will  allow  me,  that  very  often  the  singular 
verb  was  used  where  perhaps  the  plural  ought  to  be. 

Q.  You  corrected,  then,  tne  grammar  ? 

A.  Yes,  sir ;  in  some  instances. . 

Q.  Can  you  suggest  any  other  rule  of  change  ? 

A.  I  cannot  at  the  present  time. 

William  G.  Moorb  sworn  and  examined. 
By  Mr.  Manager  Butlbr  : 

Q.  What  is  your  rank? 

A.  I  am  a  paymaster  in  the  army  with  the  rank  of  major. 


\  • 
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Q.  When  were  70a  appointed  ? 

A.  On  the  14th  daj  or  November,  1866. 

Q.  Did  you  ever  pay  anybody. 

A.  No,  sir ;  not  with  government  funds.    [Laughter.] 

Q.  What  has  been  your  duty  ? 

A.  I  have  been  on  duty  at  the  Executive  Mansion. 

Q.  What  kind  of  duty  I 

A.  I  have  been  acting  in  the  capacity  of  secretary  to  the  President. 

Q.  Were  you  so  acting  before  you  were  appointed  ? 

A.  I  was. 

Q.  How  long  had  you  acted  as  secretary  before  you  were  appointed  major  t 

A.  I  was  directed  to  report  to  the  President  in  person  in  the  month  of  Novem- 
ber, 1865. 

Q.  Had  you  been  in  the  army  prior  to  that  time? 

A.  I  had  been  a  major  and  assistant  adjutant  general. 

Q.  In  the  War  Department  t 

A.  Yes,  sir. 

Q.  Did  you  hear  the  President's  speech  of  the  18th  of  August,  1866  ? 

A.  I  did. 

Q.  Did  you  take  any  notes  of  it  i 

A.  I  did  not. 

(Placing  the  manuscript  last  pipduced  by  Mr.  0.  A.  Tinker  before  the  witness.) 

Q.  Look  at  the  manuscript  which  lies  before  you  and  see  whether  you  cor- 
rected it.  (The  witness  proceeded  to  examine  the  manuscript.)  I  do  not  care 
whether  you  corrected  it  all ;  did  you  correct  any  portion  of  it  i 

A.  Yes,  sir. 

Q.  Where  were  the  corrections  made  i 

A.  In  an  apartment  in  the  Executive  Mansion. 

Q.  Who  was  in  the  apartment  when  you  made  the  corrections  I 

A.  Messrs.  Francis  M.  Smith,  James  B.  Sheridan,  James  0.  Glephane,  and, 
I  think,  Mr.  Holland,  of  the  Associated  Press. 

Q.  Had  you  any  memorandum  from  the  President  by  which  to  correct  it  t 

A.  None,  sir. 

Q.  Do  you  claim  to  have  the  power  of  remembering,  on  hearing  a  speech, 
what  a  man  says  ? 

A.  I  do  not,  sir. 

Q.  Do  you  not  know  that  the  President,  on  that  occasion,  had  been  exercising 
his  great  constitutional  right  of  freedom  of  speech  ? 

The  Witness.  Will  you  repeat  that  question,  if  you  please! 

Q.  Did  you  not  know  that  on  that  occasion  the  President  had  been  exercis- 
ing his  great  constitutional  right  of  freedom  of  speech  ? 

Mr.  Curtis.  That  puts  a  question  of  law  to  the  witness,  and  I  do  not  think 
it  is  admissible. 

Mr.  Manager  Butler.  I  am  not  asking  a  question  of  law,  but  a  question  of 
fact.    (To  the  witness :)  Did  you  not  so  understand  it  ? 

A.  I  so  understood  it,  sir. 

Mr.  Stanberv.  Then  we  are  to  understand  the  fact  that  it  was  constitutional 
to  exercise  freedom  of  speech  ? 

Mr.  Manager  Butler.  In  the  idea  of  the  President  and  this  witness,  ho  thinks 
it  is  constitutional  to  exercise  it  in  this  way.  It  may  be  constitutional,  but  I 
think  not  decent. 

Mr.  Stan  B  BR  Y.  That  is  a  matter  of  taste. 

By  Mr.  Manager  Butler  : 

Q.  Now,  then,  sir,  how  dare  you  correct  the  President's  great  constitutional 
right  of  freedom  of  speech  without  any  memorandum  to  do  u  by  t 
A.  It  was  an  authority  I  assumed. 
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Q.  How  cameyoa  to  aBsume  the  authority  to  exercise  this  great  constitutional 
right  for  the  President  ? 

A.  Well,  that  is  a  difficult  question  to  answer. 
Mr.  EvARTS.  It  ought  to  be  a  difficult  one  to  ask. 

By  Mr.  Manager  Butler  : 

Q.  Why  should  you  assume  the  authority  to  correct  his  speech  7 

A.  My  object  was,  as  the  speech  was  an  extemporaneous  one,  simply  to 
change  the  language,  and  not  to  change  the  substance. 

Q.  Did  you  change  the  substance  anywhere  1 

A.  Not  that  I  am  aware  of. 

Q.  Are  there  not  pages  there  where  your  corrections  are  the  most  of  it  t 

A.  I  am  not  aware  of  that  fact. 

Q.  Look  and  see  if  there  is  not  a  larger  number  of  corrections  on  some 
pages? 

A.  (After  examining  the  manuscript^  In  the  hasty  examination  that  I  have 
made,  I  find  no  one  page — perhaps  there  may  be  a  single  exception — where  my 
writing  predominates.  There  is  a  page  in  which  several  lines  are  erased ;  but 
whethei  or  not  I  erased  them  I  cannot  say. 

Q.  Do  you  know  of  anybody  else  that  had  anything  to  do  with  revising  it  ? 

A.  No,  sir. 

Q.  Did  you  do  that  revision  by  the  direction  of  the  President  ? 

A.  I  did  not,  sir,  so  far  as  I  can  recollect. 

Q.  He  did  not  direct  you  ? 

A.  No,  sir. 

Q.  Did  you  say  to  Mr.  Smith  then  and  there  that  you  did  it  by  the  direction 
of  the  President  ? 

A.  Not  that  I  remember. 

Q.  Do  you  mean  to  say  that  you  made  these  alterations  and  corrections  upon 
the  very  solemn  occasion  of  this  speech  without  any  authority  whatever  ? 

A.  That  is  my  impression. 

Q.  After  you  made  the  revision  did  you  show  it  to  the  President  ? 

A.  No,  sir. 

Q.  Did  you  ever  tell  him  that  you  had  taken  that  liberty  with  his  constitu- 
tional rights  ? 

A.  I  cannot  recall  the  fact  that  I  did. 

Q.  What  did  you  do  with  the  manuscript  1 

A.  The  manuscript,  as  it  was  revised,  was  handed,  I  think,  to  the  agent  of 
the  Associated  Press,  who  despatched  it  from  the  office  in  order  that  it  might  be 
published  in  the  afternoon  papers. 

Q,  Was  it  published  in  the  papers  ? 

A.  I  think  it  was. 

Q.  Have  you  any  doubt  of  that  ? 

A.  I  cannot  say  positively,  as  I  have  not  examined  the  papers.  That  was 
the  object. 

Q.  Was  the  speech — whether  correctly  or  not  I  do  not  ask — ^but  was  that 
speech,  purporting  to  come  from  the  President,  published  in  the  Associated  Press 
despatches  ? 

A.  I  do  not  know.  I  refer  more  to  the  city  papers  than  to  those  to  which 
the  Associated  Press  furnished  information. 

Q.  Was  the  same  speech  published  in  the  Intelligencer  ? 

A.  The  speech  was  published  in  the  Intelligencer. 

Q    Is  that  newspaper  taken  at  the  Executive  Mansion  ? 

A.  It  is. 

Q.  Was  it  at  that  time  I 

A.  It  was  at  that  time. 

Q.  Seen  by  the  President? 
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A.  Yes,  sir ;  I  presTime  it  was. 

Q.  Did  he  ever  chide  70a,  or  bbj  anything  to  you  that  yon  had  done  wrong 
in  the  correction,  or  had  misrepresented  him  in  this  speech  at  all  I 

A.  He  did  not. 

Q.  Even  down  to  this  day  I 

A.  He  has  never  chided  or  rebuked  me  for  the  correction  of  a  speech. 

Q.  Has  he  ever  said  there  was  anything  wrong  about  it  ? 

A.  I  have  never  heard  him  saj  so. 

No  cross-examination. 

Mr.  Manager  Butler.  I  now  propose,  with  your  Honor's  leave  and  the  Sen- 
ate's, to  read  the  speech  as  corrected  by  Colonel  Moore,  unless  that  is  objected 
to.  If  that  is  objected  to  I  propose  to  put  in  evidence  the  report  of  Mr.  Smith, 
the  Associated  Press  report,  ana  the  report  of  the  Chronicle,  reading  one  only. 
iTou  are  aware,  sir,  that  the  President  complains  in  his  answer  that  we  do  not 
give  the  whole  speech.  We  have  now  brought  all  the  versions  that  we  can 
conveniently  of  his  whole  speech,  and  if  not  objected  to  we  will  put  them  all  in. 
Otherwise  I  will  only  put  in  the  extracts. 

Mr.  EvARTS.  What  version  do  yon  now  offer? 

Mr.  Manager  Butler.  All,  hoping  to  get  the  truth  out  of  the  whole  of  them. 

Mr.  EvARTS.  The  speech  as  proved  now  by  the  witnesses  iu  the  version 
which  passed  under  Colonel  Moore's  eye  t 

Mr.  Manager  Butler.  I  think  I  must  ask  that  the  objection,  if  any  is  to  be 
taken  to  my  offer,  shall  be  put  in  writing. 

Mr.  EvARTS.  Before  it  is  made  ? 

Mr.  Manager  Butler.  No,  sir;  as  it  is  made. 

Mr.  EvARTS.  Well,  the  speech  as  proved  in  Mr.  Smith's  and  Mr.  Sheridan's- 
copy  we  regard  as  in  the  shape  of  evidence,  the  accuracy  of  the  report  to  be 
judged  of,  there  being  competent  evidence  on  the  subject.  The  speech  in  the 
Chronicle  we  do  not  understand  to  be  supported  by  any  such  evidence,  and  we 
shall  object  to  that  as  not  authentically  proved.  The  speech  in  the  Intelli- 
gencer, which  seems  to  have  been  supported  in  the  intent  of  the  honorable 
managers  by  proof  of  that  newspaper  being  taken  at  the  Executive  Mansion 
has  not  been  produced,  and  has  not  been  offered,  as  I  understand. 

Mr.  Manager  Butler.  No. 

Mr.  EvARTS.  Therefore  we  dismiss  that.  The  Chronicle  speech,  then,  we 
consider  not  proved  by  authentic  evidence  submitted  to  the  court.  The  steno- 
graphic reports  in  the  two  forms  indicated  we  suppose  have  proof  to  support 
them,  which  is  competent,  and  enable  the  court  under  competent  evidence  to 
judge  of  their  accuracy,  their  accuracy  to  be  the  subject  of  remark,  of  course, 
as  the  cause  proceeds,  and  without  desiring  here  to  anticipate  the  discussion  as 
to  whether  any  evidence  concerning  them  (as  we  have  excepted  and  objected 
in  our  answer  to  the  tenth  and  eleventh  articles)  is  admissible.  Saving  that 
for  the  purpose  of  discussion  in  the  body  of  the  case,  we  make  no  other  objec- 
tion to  the  reading  of  the  speeches. 

Mr.  Manager  Butler.  Do  you  want  the  whole  of  them  read  ?  We  are  con- 
tent with  one,  the  others  being  subject  to  be  used  by  either  pa^-ty. 

Mr.  EvARTS.  Whichever  version  you  put  in  evidence  we  wish  read. 

Mr.  Manager  Butler.  We  put  all  versions  in  evidence,  and  we  will  read  one. 

Mr.  EvARTS.  We  should  like  to  have  the  one  read  that  you  rely  on. 

]V[r.  Tipton.  Mr.  Chief  Justice,  I  move  that  we  now  take  a  recess  of  fifteen 
minutes. 

Mr.  Trumbull.  Before  that  motion  is  put  I  wish  to  put  it  in  the  form  of  an  adjourn- 
ment until  three  o'clock,  that  we  may  do  some  legislative  business.  ["  No,  no."  I 
There  is  a  rule  that  ought  to  be  altered,  and  if  the  senator  from  Neoraska  will 
allow  me  I  will  move  that  the  court  adjourn  until  three  o'clock. 

The  Chief  Justice.  The  senator  from  Illinois  proposes  that  the  court  adjount 
until  three  o'clock. 
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Mr.  Johnson.  What  for? 
'   The  Ohibp  JusTfcB.  The  senator  from  niinoiB  will  state  the  object  of  the 
adjournment. 

Mr.  Johnson.'  I  think  the  honorable  member  did  state  the  purpose,  bat  I 
did  not  hear  him. 

The  Ghibf  Justice.  The  senator  from  Illinois  states  that  he  desires  an 
adjournment  for  the  purpose  of  taking  up  a  rule  in  legislative  session.  You 
who  are  in  favor  of  adjoumiug  until  three  o'clock  will  say  ay ;  the  contrary 
opinion,  no. 

The  motion  was  not  agreed  to. 

The  Chief  Justice.  The  question  now  is  on  the  motion  of  the  senator  from 
Nebraska,  (Mr.  Tipton.) 

•    Mr.  Drake.  I  suggest  an  amendment  to  the  motion  of  the  senator  from 
Nebraska,  that  we  take  a  recess  for  20  minutes. 

The  Chief  Justice.  The  Chair  will  put  the  question  on  the  longest  time 
first.    The  motion  is  to  take  a  recess  for  20  minutes. 

The  motion  was  not  agreed  to. 

The  Chief  Justice.  The  question  now  recurs  on  the  motion  of  the  senator 
from  Nebraska,  to  take  a  recess  for  15  minutes. 

The  motion  was  agreed  to ;  and  at  the  expiration  of  15  minutes  the  Chief 
Justice  resumed  the  chair,  and  called  the  Senate  to  order  at  two  o'clock  and 
45  minutes  p.  m. 

Mr.  Grlmes.  I  move  that  this  court  stand  adjourned  until  Monday  at  12 
o'clock. 

Mr.  Conn  ess.  I  hope  not. 

Mr.  Drake.  I  ask  for  the  yeas  and  nays  upon  that  motion. 

The  Chief  Justice.  It  is  moved  that  the  Senate  adjourn  until  Monday  at 
12  o'clock,  and  on  this  question  the  yeas  and  nays  are  demanded. 

The  yeas  and  nays  were  not  ordered. 

Mr.  Drake.  The  rule  requires  us  to  sit  every  day. 

jir.  Johnson.  No,  it  does  not.    It  is  '*  unless  otherwise  ordered." 

The  Chief  Justice.  The  questiun  is  on  the  motion  to  adjourn. 

Mr.  Sumner.  The  yeas  and  nays  have  been  called  for. 

The  Chief  Justice.  There  was  not  a  sufficient  number  rising  to  demand  the 
yeas  and  nays,  and  they  were  not  ordered. 

Mr.  Sumner.  Then  there  was  a  misapprehension,  if  the  Chair  will  pardon  me. 

The  Chief  Justice.  The  Chief  Justice  will  put  the  question  again  on  order- 
ing the  yeas  and  nays. 

The  yeas  and  nays  were  ordered ;  and  being  taken,  resulted — ^yeas  19,  nays  28, 
as  follows : 

Teas — Messrs.  Buckalew,  Corbett,  Davis,  Dixon,  Fessenden,  Fowler,  Grimes,  Render- 
son,  Hendricks,  Johnson.  McCreery,  Norton,  Patterson  of  Tennessee,  Ramsey,  Saulsboiy, 
Thimbull,  Van  Winkle,  Vickers,  and  Wilson — 19. 

Nays — Messrs.  Anthony,  Cameron,  Cattell,  Chandler,  Cole,  Conklin^,  Conness,  Cragin, 
Drake,  Edmunds,  Ferry,  Frelinf^huyseu,  Howard,  Howe,  Morgan,  Morrill  of  Maine,  Morrill 
of  Vermont,  Nye,  Patterson  of  New  Hampshire,  Pomoroy,  Boss,  Spragne,  Stewart,  Sumner, 
Thayer,  Tipton,  Willoy,  and  Williams— 28. 

Not  voting — ^Messrs.  Bayard,  Doolittle,  Harlan,  Morton,  Sherman,  Wade,  and  Yates— 7. 

So  the  motion  was  not  agreed  to. 

Mr.  Manager  ButLER.  I  now  offer  the  version  of  the  speech  sworn  to  by 
Mr.  Smith : 

Speech  of  the  President  of  the  United  States,  August  18,  1866. 

The  President  said : 

Mr.  Chairman,  and  Qentlemenof  the  Committee:  Langna^  is  inadequate  to  express  the 
emotions  and  feelings  of  this  occasion ;  and  perhaps  I  could  express  more  bv  remaininir 
silent  and  letting  silence  speak  what  I  would  and  what  I  ought  to  say.    I  confess,  though. 
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haviDg  had  some  experience  in  public  life,  hayinr  been  before  manj  public  andiences — I 
confess  tbe  present  occasion  and  audience  is  well  calculated,  and  not  only  well  calculated,  but 
has  in  fact,  partially  overwhelmed  me.  I  have  not  lang^uage  to  express,  or  to  convey,  as  I 
have  said,  in  an  adequate  manner,  the  feelings  and  emotions  produced  by  the  present  occa- 
sion.  In  listening  to  the  address  that  your  distinguished  and  eloquent  chairman  has  just 
delivered,  the  proceedings  of  the  convention,  as  thev  transpired,  recur  to  my  mind,  and  seem- 
ingly, that  I  partook  here  of  the  enthusiasm  which  seemed  to  prevail  there.  And  upon  the 
reception  of  the  despatch,  sent  by  two  distinguished  members  of  that  convention,  conveying 
in  terms  the  scenes  that  liave  just  been  descnbed,  of  South  Carolina  and  Massachusetts  arm 
in  arm,  marching  into  that  convention  giving  evidence  that  the  two  extremes  could  come  to- 
gether, that  they  could  peril  in  future,  for  the  preservation  of  the  Union,  as  they  had  in  the 
past,  when  the  accompanying  statement  that  in  that  vast  assembly  of  distinguished,  eloquent, 
and  intellectual  persons  that  were  there,  every  face  was  suffused  with  tears — when  I  under- 
took to  read  the  despatch  to  one  associated  with  me  in  office,  I  could  not  give  utterance  to 
the  feelings  it  produced.     [Applause.] 

I  think  we  may  justly  conclude  we  are  moving  under  proper  inspirations ;  I  think  I  can- 
not be  mistaken  that  an  unerring  Providence  is  in  this  matter.  The  nation  is  imperiled;-  it 
has  just  passed  through  a  mighty,  bloody,  and  momentous  ordeal;  and  while  we  have  passed 
through  that  we  do  not  find  ourselves  free  from  difficulties  and  dangers  that  surround  us. 
While  our  brave  men  have  performed  their  duties  in  the  field — officers  and  men — while  they 
have  won  laurels  that  are  imperishable,  there  are  still  greater  and  more  important  duties  yet 
to  perform ;  and  while  we  have  had  their  co-operation  m  the  field  we  want  their  support  out 
of  the  field  when  we  are  trying  to  bring  about  peace. 

Every  effort  has  been  made,  so  far  as  the  executive  department  of  the  government  was 
•concerned,  to  restore  the  Union ;  to  heal  the  breach ;  to  pour  oil  into  the  wound  which  had  been 
inflicted,  and — to  speak  in  common  phrase — to  prepare,  as  the  learned  and  wise  physician 
would,  a  plaster  that  was  coextensive  with  the  wound,  and  that  was  healing  in  its  character. 
[Applause.] 

We  think,  or  thought,  we  had  partially  succeeded ;  but  as  the  work  progressed,  as  recon- 
ciliation seemed  to  be  restored  and  the  country  become  united,  we  found  a  disturbing  and 
marring  element  of  opposition  thrown  in ;  and  in  making  any  allusion  to  that,  I  shall  make 
no  more  allusion  than  nas  been  in  the  convention  and  by  the  distinguished  gentleman  who 
has  placed  the  proceedings  of  the  convention  before  me — I  shall  make  no  more  allusion  than 
I  think  tbe  times  justify.  We  have  witnessed  in  one  department  of  the  government  every 
effort,  as  it  were,  to  prevent  the  restoration  of  peace,  harmony,  and  union ;  we  have  seen, 
as  it  were,  hanging  upon  tbe  verge  of  the  government,  as  it  were,  a  body,  calling  or  assuming 
to  be  the  Congress  of  the  United  States,  when  it  was  but  a  Congress  of  a  part  of  the  States ; 
we  have  seen  Congress  assuming  to  be  for  the  Union  when  every  step  they  took  was  to  per- 
petaato  dissolution,  and  make  disruption  permanent.  We  have  seen  every  stop  that  nas 
been  taken,  instead  of  bringing  about  reconciliation  and  harmony,  has  been  legislation  that 
took  the  character  of  penalties,  retaliation,  and  revenge.  This  has  been  the  course ;  this  has 
been  the  policy  of  one  department  of  your  government.  The  humble  individual  who  has 
been  addressed  here  to-day,  and  now  stands  here  before  you,  has  been  occupying  another 
department  of  the  government.  The  manner  of  his  getting  there  I  shall  not  allude  to  now — 
suffice  it  to  say,  I  was  there  by  the  Constitution  of  my  country,  [applause,]  and  being  there 
by  the  Constitution  of  my  country,  I  placed  my  foot  upon  the  Constitution  as  the  great  ram- 
part of  civil  and  religious  liberty,  [applause,]  having  been  taught  in  early  life,  and  having 
practiced  through  my  whole  career  to  venerate,  respect,  and  make  the  Constitution  of  my 
fathers  my  guide  through  my  public  life.     [Applause.] 

I  know  it  has  been  said,  and  I  must  be  permitted  to  indulge  in  this  line,  that  the  executive 
department  of  tbe  government  has  been  despotic  and.  tyrannical.  Why,  lot  me  ask  this 
audience  here  to-dav^  and  the  distinguished  gentlemen  who  stand  around  me ;  where  is  the 
vote  I  ever  gave,  where  is  tbe  speech  I  over  made,  where  is  a  single  act  of  my  w  hole  publio 
life  but  what  has  been  arrayed  against  tyranny  and  against  despotism?  [Applause]  What 
position  have  I  ever  occupied,  what  ground  have  I  ever  stood  upon,  when  I  failed  to  advo- 
cate the  amelioration  and  elevation  of  the  great  mass  of  my  countrymen?   [Applause.] 

So  far  as  charges  of  that  kind  is  concerned,  it  is  simply  intended  to  deceive  and  delude  the 
public  mind,  that  there  is  some  one  in  power  who  is  seeking  to  trample  upon  and  pervert  the 
principles  of  the  Constitution  by  endeavoring  to  cover  and  delude  tne  people  so  far  as  their 
own  public  acts  are  concerned.  I  have  felt  it  my  duty,  in  vindication  of  'the  principles  of 
the  Constitution  of  my  country,  to  call  their  attention  to  these  proceedings ;  but  when  we  go 
forward  and  examine  who  has  been  playing  tyrant,  and  where  has  been  the  tyranny  and 
despotism  exercised,  the  elements  of  my  nature,  and  the  pursuits  of  my  life,  has  not  mado 
me  in  my  practice  aggressive,  nor  in  my  feelings;  but,  my  nature,  rather  on  the  contrary, is 
defensive ;  and  having  placed  my  feet,  or  taken  my  stand  upon  the  broad  principles  of  liberty 
and  the  Constitution,  there  is  not  enough  power  on  earth  to  drive  me  from  it.  [Great 
applause.  ] 

Upon  that  broad  platform  I  have  taken  my  stand.    I  have  not  been  awed,  or  dismayed,  or 
intimidated  by  their  words  or  encroachments ;  but  I  have  stood  there,  in  conjunction  with 
patriotic  spirits,  sounding  the  tocsin  of  alarm  that  the  citadel  of  liberty  was  encioaAhed^^Ks^^ 
[Applause.] 
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I  said  on  one  olccasion  before,  and  I  repeat  now,  that  all  that  was  necessary  ik  tiiis  freat 
stmj^gle  was  here,  in  the  contest  with  tyranny  and  despotism,  was  for  the  stmggk  to  be  raf- 
ficiently  audible  that  the  great  mass  of  the  American  people  could  hear  the  strvi^le  tliat  was 
going  on,  and  when  they  understood  and  heard  the  struggle  going  on,  and  eame  up  and 
'  look^  in  and  saw  who  the  contestants  were,  and  understo^  a^ut  what  that  oootest  w»b» 
th^  would  settle  that  question  upon  the  side  of  the  Constitution  and  principle.     ["Qood.*M 

it  has  been  said  here  to-day,  my  faith  is  abiding  in  the  great  mass  of  the  people.  It  is,  and 
in  the  darkest  moment  of  the  struggle,  when  the  clouds  seemed  to  be  the  most  lowering,  my 
faith,  instead  of  giving  way,  loomed  up  as  from  the  gloom  of  the  cloud,  through  which  I  saw 
that  all  would  be  safe  in  the  end. 

But  tyranny  and  despotism !  We  all  know  that  tyranny  and  despotism  even,  in  the  lan- 
guage of  Thomas  Jefferson,  can  be  exercised,  and  exercised  more  effectually  by  many  than 
one.  We  have  seen  Congress  organized ;  we  have  seen  Congress  in  its  advance,  step  by 
step,  has  gradually  beenenroaching  upon  cx)nstitutional  rights  and  violating  the  fundamental 
principles  of  the  government,  day  after  day,  and  month  after  month.  We  have  seen  a  Con- 
gress that  seemed  to  forget  that  tnere  was  a  Constitution  of  the  United  States,  that  there  was 
limits,  that  there  was  boundaries  to  the  sphere  or  scope  of  legislation.  We  have  seen  Con- 
gress in  a  minority  assume  to  exercise,  and  have  exercised  powers,  if  carried  out  and  con- 
summated, will  result  in  despotism  or  monarchy  itself.  Tnis  is  truth,  and  because  I  and 
others  have  seen  proper  to  appeal  to  the  country,  to  the  patriotism  and  republican  feeling  of 
the  country,  I  have  been  denounced ;  slander  after  slander,  vituperation  after  vituperation  of 
the  most  virulent  character,  has  made  its  way  through  the  press.  What,  then,  has  been  my 
sin  ?  What  has  been  your  sin?  What  has  been  the  cause  of  your  offending?  Because  you 
dare  stand  by  the  Constitution  of  our  fathers.     [Applause.] 

I  look  upon  the  proceedings  of  this  convention  as  being  more  important  than  any  conven- 
tion that  ever  sat  in  the  United  States.  [Applause.]  When  I  look  at  that  collection  of  citi- 
zens coming  together  voluntarily  and  sitting  in  council,  with  ideas,  with  principles  and 
views,  commensurate  with  all  the  States  and  coextensive  with  the  whole  people ;  and  when  I 
contrast  it  with  a  collection  of  gentlemen  who  were  trying  to  destroy  the  country,  I  look  upon 
it  as  more  important  than  any  convention  that  has  sat,  at  least,  since  1787 ;  and  I  think  I 
may  say  here,  too,  that  in  the  declarations  that  it  has  made,  which  are  equally  important  with 
the  Declaration  of  Independence  itself;  and  I  here,  to-day,  pronounce  it  a  second  declaration 
of  independence.    [Great  applause.] 

In  this  connection,  I  may  remark,  when  you  talk  about  declarations  of  independence, 
there  are  a  great  manv  people  in  the  United  States  who  want  to  be  free,  that  cannot  claim, 
exactly,  and  in  fact,  that  they  are  free  at  this  time.  I  may  say  that  vour  address  and  the 
declarations  made,  are  nothing  more  nor  less  than  a  reaffirmation  of  the  Constitution  of  the 
United  States.  [Great  applause.]  Yes,  I  will  go  further,  and  say  that  the  declarations 
that  you  have  there  made,  and  the  principles  enunciated  in  that  address,  is  a  second  procla- 
mation of  emancipation  to  the  people  of  the  United  States;  [applause;]  for  in  the  promul- 
gation, in  the  proclamation  reamrming  these  great  truths,  you  nave  laid  down  a  platform, 
a  constitutioual  platform,  upon  which  all  can  make  common  cause,  and  stand,  rallying  for 
the  restoration  of  the  States  and  the  restoration  of  the  Union,  without  reference  to  whether 
they  belong  to  this  association,  or  this  party,  or  that  party ;  but  the  theory  is,  my  country 
rises  above  party.     Upon  this  common  ground  they  can  stand.     [Applause.] 

How  many  are  there  in  the  United  States  that  now  require  to  be  free  ?  They  have  got 
shackles  upon  their  limbs  and  are  bound  as  tight  as  though  they  were,  in  fact,  in  slavery. 
Then,  I  repeat,  it  is  a  second  proclamation  of  emancipation  to  the  people  of  the  United  States, 
and  fixes  a  common  ground  upon  which  all  may  stand. 

I  have  said  more  now,  Mr.  Chairman,  and  gentlemen  of  the  committee,  than  I  intended 
to  have  said ;  but,  in  this  connection,  and  in  conclusion,  let  me  ask  this  intelligent  audience 
and  committee  here  to-day,  what  have  I  or  you  to  do  other  than  the  promotion  or  advance- 
ment of  the  common  weal  ?  I  am  opposed  to  egotism — as  much  so  as  any  one — but  here,  in 
a  conversational  manner,  and  in  the  reception  of  the  proceedings  of  this  convention,  I  must 
add,  what  have  I  to  gain,  consulting  human  ambition^  more  than  I  have  gained,  excepting 
one  thing  ?  My  race  is  run.  I  have  been  placed  here  by  the  Constitution  of  the  country, 
and  I  may  say  here,  from  the  lowest  to  the  highest  position  in  the  government  I  have  occu- 
pied. I  passed  through  every  single  position  from  alderman  in  a  village  to  the  Presidency 
of  the  United  States;  and  now,  in  standing  before  you,  don't  you  think  that  all  reasonable 
ambition  should  be  gratified  ?  If  I  wanted  power,  if  I  wanted  to  perpetuate  my  own  power 
and  that  of  those  who  are  around  me,  how  easy  it  would  have  been  for  me  to  have  held  the 
power  placed  in  my  hands. 

With  the  bill  called  the  Freedmen's  Bureau,  and  the  army  placed  at  my  discretion, 
[laughter  and  applause,]  I  could  have  remained  at  the  capital  witii  fifty  or  sixty  millions  of 
appropriations,  with  the  machinery  to  be  worked  by  my  own  hands,  with  ray  satraps  and 
dependants  in  every  township  and  civil  district  in  the  United  States,  where  it  might  be 
necessary,  with  the  Civil  Rights  bill  coming  along  as  an  auxiliary  [laughter]  and  all  the 
other  patronage  of  the  government,  I  could  have  proclaimed  myself  dictator.  [''That's  a 
fact."  J  My  pride  and  my  power  is,  if  I  have  any,  to  occupy  that  position  which  retains  the 
power  in  the  oands  of  the  people.    [  **  Good"  and  applause.]    It  is  upon  them  I  have  always 
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lelM ;  it  ia  upon  them  I  now  relj.  ["And  they  will  not  desert  you  either*'— applause. ] 
And  I  repeat,  neither  the  taunts  nor  jeers  of  Congpress,  nor  of  a  subsidized  and  calumniating 
press,  can  drive  me  from  my  purpose.     [Applause.] 

I  acknowledge  no  superior  out  two— my  God,  the  author  of  my  existence,  and  the  people 
of  the  United  States.  [Applause.]  The  one,  I  try  to  obey  all  his  commands  as  best  t  can, 
compatible  with  mortal  mau ;  the  other,  in  a  political  and  representative  sense,  the  hi^ 
behest  of  the  people  has  always  been  in  strict  respect,  has  always  been  obeyed  by  me. 
[Applause.] 

Mr.  Chairman,  I  have  said  more  than  I  intended  to  say.  For  the  kind  allusions  made  in 
the  address  and  in  the  resolutions  or  propositions  adopted  by  your  convention,  I  want  to  say 
to  you  that  in  this  crisis,  in  this  period  of  mv  public  life,  I  prize  that  last  resolution,  more 
than  all  that  has  come  to  me.  To  have  the  indorsement  of  a  convention,  constituted  as 
that  was,  emanating^  spontaneously  from  the  great  mass  of  the  people,  I  prize  it  above  con- 
sideration, and  I  trust  and  hope  my  future  conduct  will  not  cause  the  convention  that 
adopted  that  to  have  regretted  the  assurance  they  have  given.    ["  Very  sure  of  it."] 

Before  separating,  and  leaving  you,  gentlemen,  one  and  all,  committee  and  strangers, 
please  accept  my  thanks  for  this  kind  manifestation  of  regard  and  respect  that  you  nave 
manifested,  on  this  occasion,  and  to  one  that  feels  so  little  entitled  to  it,  except  upon  the 
simple  consideration  of  having  performed  his  duty. 

I  repeat  again,  as  I  ha^  e  saioi  in  substance,  that  I  have,  and  shall  always  continue  to  be 
guided  by  a  CDnscicntious  conviction.  That  always  gives  me  courage.  Tbe  Constitution  I 
have  made  my  guide.  Then,  accept  my  sincere  thanks  for  this  manifestation  of  your  appro- 
bation and  regard. 

Mr.  Manager  Butler,  having  concluded  the  reading,  continued  : 

I  do  not  propose,  gentlemen,  to  read  any  more  of  these  versions,  but  to  leave 
them  here  for  any  correction  that  may  be  desired. 

Mr.  Anthony.  I  offered  an  order  in  legislative  session,  and  I  do  not  know 
that  it  is  proper  to  call  it  up  at  this  time.     If  not,  I  should  like  to  repeat  it. 

The  Ghibp  Justice.  The  Chief  Justice  thinks  it  is  not  in  order  to  call  up 
any  business  transacted  in  legislative  session. 

Mr.  GoNKLiNG,  (to  Mr.  Anthony.)  Offer  it  originally  now. 

Mr.  Anthony.  Then  I  move  that  the  presiding  officer  be  authorized  to  assign 
a  place  upon  the  floor  to  the  reporter  of  the  Associated  Press. 

Mr.  GoNKLiNO.  A  single  reporter. 

The  Ghibp  Justice.  The  Chief  Justice  thinks  it  not  in  order  to  interrupt 
the  husiness  of  the  trial  with  such  a  motion. 

Mr.  EvARTS.  General  Butler,  will  you  allow  as  to  ask  what  copies  or  ver- 
sions of  the  speech  of  Auguat  18,  1866,  you  consider  included  in  the  testimony 
received  ?     One  has  been  read. 

Mr.  Manager  Butler.  I  consider  the  two  copies,  one  that  Mr.  Smith  made, 
which  has  been  read,  and  the  corrected  version,  as  the  substantial  copies. 

Mr.  EvARTS.  And  no  others  ? 

Mr.  Manager  Butlkr.  I  do  not  offer  the  Chronicle,  not  because  it  is  not  evi- 
dence, but  because  I  have  the  same  thing  iu  Mr,  Smith's  report. 

Mr.  EvARTS.  Then  it  is  only  those  two,  and  they  will  both  be  printed  as 
part  of  the  evidence  in  the  case  ? 

Mr.  Manager  Butler.  For  aught  I  care. 

The  other  report  offered  in  evidence — the  one  revised  by  Colonel  Moore  and 
published — is  as  follows  : 

Mr.  Chairman  and  Gentlemen  of  the  Committee  :  Language  is  inadequate  to 
express  the  emotions  and  feelings  produced  hy  this  occasion.  Perhaps  i  could  express  more 
hy  permitting  silence  to  speak  and  you  to  infer  what  1  ought  to  say.  1  confess  that,  not- 
witnstanding  the  experience  1  have  had  in  public  life,  and  the  audiences  I  have  addressed, 
this  occasion  and  this  assembly  are  well  calculated  to,  and  do  overwhelm  me.  As  I  have 
scud,  I  have  not  language  to  convey  adequately  my  present  feelings  and  emotions.  In  listen* 
ing  to  the  address  which  your  eloquent  and  distinguished  chairman  has  just  delivered,  the 
proceedings  of  the  convention,  as  they  transpired,  recurred  to  my  mind.  Seemingly  I  par- 
took of  the  inspiration  that  prevailed  in  the  convention  when  1  received  a  despatch  sent  by 
two  of  its  distinguished  members,  conveying  in  terms  the  scene  which  has  jnst  been  described 
of  South  Carolina  and  Massachusetts,  arm  in  arm,  marching  into  that  vast  assemblage,  and 
thus  giving  evidence  that  the  two  extremes  had  come  together  again,  and  that  for  the  future 
they  were  united  as  they  had  been  in  the  past,  for  the  preservation  of  the  Union.  When  the 
despatch  informed  me  that  in  that  vast  body  of  men,  distinguished  for  intellect  and  wi&doiD^ 
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every  eye  was  saffused  with  tears  on  beholding  the  scene,  I  oonld  not  finish  reading  the 
despatch  to  one  associated  with  me  in  the  office,  fur  my  own  feelings  overcame  me.  [  Applaase.  ] 

1  think  we  may  jnstly  conclude  that  we  are  moving  under  a  proper  inspiration,  and  that 
we  need  not  be  mistaken  that  the  finger  of  an  overmling  and  unerring  Providence  is  in  this 
matter.  The  nation  is  in  peril.  We  have  just  passed  through  a  mighty,  a  bloody,  a 
momentous  ordeal,  yet  do  not  find  ourselves  free  from  the  difficulties  and  danglers  that  at 
first  surrounded  us.  While  our  brave  men  have  pertbrmed  their  duties,  both  officers  and 
men,  (turning  to  General  Grant,  who  stood  at  his  right,)  while  they  have  won  laurels  imperish- 
able, there  are  still  greater  and  more  important  duties  to  perform  ;  and  while  we  have  had 
their  co*operation  in  the  field,  we  now  need  their  support  m  our  efforts  to  perpetuate  peace. 
[Applause.]  So  far  as  the  executive  department  of  the  government  is  concerned,  the  effort 
has  been  made  to  restore  the  Union,  to  heal  the  breach,  to  pour  oil  into  the  wounds  ^hich 
were  consequent  upon  the  struggle,  and,  to  speak  in  common  phrase,  to  prepare,  as  the 
learned  and  wise  physician  would,  a  plaster,  healing  in  character  and  coextensive  with  the 
wound.  [Applause.]  We  thought,  and  yet  think,  tliat  we  had  partially  succeeded,  but  as 
the  work  progressed,  as  reconciliation  seemed  to  be  taking  place,  and  the  country  becoming 
imited,  we  found  a  disturbing  and  marring  element  opposing  us. 

In  alludiug  to  that  element  I  shall  go  no  further  than  did  your  convention  and  the  distin- 
guished gentleman  who  has  delivered  to  me  the  report  of  its  jsroceediugs.  I  shall  make  no 
reference  to  it  that  I  do  not  believe  the  time  and  the  occasion  justify.  We  have  witnessed  in 
one  department  of  the  government  every  effort,  as  it  wore,  to  prevent  the  restoration  of  peace 
and  harmony  in  the  Union.  We  have  seen  hanging  upon  the  verge  of  the  government,  as  it 
were,  a  body  called,  or  which  assumes  to  be,  the  Congress  of  the  United  States — but,  in  fact, 
a  Congress  of  only  part  of  the  States.  We  have  seen  this  Congress  assume  and  pretend  to 
be  for  the  Union,  when  its  every  step  and  act  tended  to  perpetuate  disunion  and  make  a 
disruption  of  the  States  inevitable.  Instead  of  promoting  reconciliation  and  harmony,  its 
legislation  has  partaken  of  the  character  of  penalties,  retaliation,  and  revenge.  Tliis  has 
been  the  course  and  the  policy  of  one  department  of  your  government.  The  humble  indi- 
vidual who  is  now  addressing  you  stands  the  representative  of  another  department  of  the 
gfovemment.  The  manner  in  which  he  was  called  upon  to  occupy  that  position  I  shall  not 
allude  to  on  this  occasion ;  suffice  it  to  say  that  he  is  here  under  the  Constitution  of  the 
country,  and  being  here  by  virtue  of  its  provisions,  he  takes  his  stand  upon  that  charter  of 
our  liberties  as  the  great  rampart  of  civil  and  religious  liberty.  [Prolonged  cheerinp^.] 
Having  been  taught  in  my  early  life  to  hold  it  sacrea,  and  having  practiced  upon  it  dunng 
my  whole  public  career,  I  shall  ever  continue  to  reverence  the  Constitution  of  my  fathers  and 
to  make  it  my  guide.  [Hearty  applause.]  I  know  it  has  been  said — and  I  must  be  permitted 
to  indulge  in  this  remark — that  the  executive  department  of  the  government  has  been  despotic 
and  tyrannical.  Let  me  ask  this  audience  of  aistinguished  gentlemen  around  me  here  to- 
day to  point  to  a  vote  I  ever  gave,  to  a  speech  I  ever  made,  to  a  single  act  of  my  whole 
public  life,  that  has  not  been  against  tyranny  and  despotism.  What  position  have  1  ever 
occupied,  what  ground  have  I  ever  assumed,  where  it  can  be  truthfully  cliarged  that  I  failed 
to  advocate  the  amelioration  and  elevation  of  the  great  masses  of  my  countrymen  7  [Cries 
of  "Never,"  and  great  applause.] 

So  far  as  charges  of  that  kind  are  concerned,  I  will  say  that  they  are  simply  intended  to 
deceive  and  delude  the  public  mind  into  the  belief  that  there  is  some  one  in  power  who  is 
usurping  and  trampling  upon  the  rights  and  perverting  the  principles  of  the  Constitution. 
It  is  done  by  those  who  make  such  charges  for  the  purpose  of  covering  their  own  acts. 
["That's  so,"  and  applause.]  I  have  felt  it  my  duty,  in  vindication  of  principle  and  the 
Constitution  of  my  country,  to  call  the  attention  of  my  countrymen  to  these  proceedings. 
When  we  come  to  examine  who  has  been  playing  the  tyrant,  by  whom  do  we  find  that  des- 
potism has  been  exercised  ?  As  to  myself,  the  elements  of  my  nature,  the  pursuits  of  my 
life,  have  not  made  me,  either  in  my  feelings  or  in  my  practice,  aggressive.  My  nature,  on 
the  contrary,  is  rather  defensive  in  its  character ;  but  I  will  say  that,  having  taken  my  stand 
upon  the  broad  principles  of  liberty  and  the  Constitution,  there  is  not  power  enough  on  earth 
to  drive  me  from  it.  [Loud  and  prolonged  applause.]  Having  placed  myself  upon  that 
broad  platform,  I  have  not  been  awed,  dismayed,  or  intimidated  by  either  threats  or  encroach- 
ments, but  have  stood  there,  in  conjunction  with  patriotic  spirits,  sounding  the  tocsin  of 
alarm  when  I  deemed  the  citadel  of  liberty  in  danf^er.  [Great  applause.]  f  said  on  a  pre- 
vious occasion,  and  repeat  now,  that  all  that  was  necessary  in  this  great  struggle  against 
tyranny  and  despotism  was,  that  the  struggle  should  be  sufficiently  audible  for  the  American 
people  to  hear  and  properly  understand.  They  did  hear,  and  looking  on  and  seeing  who  the 
contestants  were  and  what  that  struggle  was  about,  they  determined  that  they  would  settle 
this  question  on  the  side  of  the  Constitution  and  of  principle.  [Cries  of  '* That's  so,"  and 
applause.] 

I  proclaim  here  to-day,  as  I  have  on  other  occasions,  that  my  faith  is  abiding  in  the  great 
maaa  of  the  people.  In  the  darkest  moment  of  this  struggle,  when  the  clouds  seemed  to  be 
most  lowering,  my  faith,  instead  of  givine  way,  loomed  up  through  the  dark  cloud  far 
beyond-^I  saw  that  all  would  be  safe  in  tne  end.  My  countrymen,  we  all  know  that,  in 
the  language  of  Thomas  Jefferson,  "  tyranny  and  despotism  even  can  be  exercised  and 
exerted  more  effectually  by  the  many  than  the  one."     We  have  seen  a  Congress  gradually 
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encroach,  step  by  step,  upon  constitntional  rightSf  and  violate,  daj  after  day  and  monih  after 
month,  the  fundamental  principles  of  the  government.  [Cries  of  *  *  ThaVs  so !  '*  and  applause.  1 
We  have  seen  a  Congress  that  seemed  to  forget  that  there  was  a  Constitution  of  the  United 
States,  and  that  there  was  a  limit  to  the  sphere  and  scope  of  legislation.  We  have  seen  a 
Congress  in  a  minority  assume  to  exercise  powers  which,  if  allowed  to  be  carried  out,  would 
result  in  despotism  or  monarchy  itself.  [Enthusiastic  applause.  ]  This  is  truth ;  and  because 
others  as  well  as  myself  have  seen  proper  to  appeal  to  the  patriotism  and  republican  feeling 
of  the  country  wo  have  been  denounced  in  the  severest  terms.  Slander  upon  slander,  vitu 
peration  upon  vituperation,  of  the  most  villanous  character,  has  made  its  way  through  the 
press. 

What,  gentlemen,  has  been  your  and  my  sin  ?     What  has  been  the  cause  of  our  offending  7 
I  will  tell  you — daring  to  stand  by  the  (constitution  of  our  fathers. 

[Approaching  Senator  Johnson.]  I  consider  the  proceedings  of  this  convention,  sir,  as 
more  important  than  those  of  any  convention  that  ever  assembled  in  the  United  States. 
(Great  applause.)  When  I  look  with  my  mind^s  eye  upon  that  collection  of  citizens,  coming 
together  voluntarily,  and  sitting  in  council  with  ideas,  with  principles  and  views  commen- 
surate with  all  the  States,  and  coextensive  with  the  whole  people,  and  contrast  it  with  the 
collection  of  gentlemen  who  are  trying  to  destroy  the  country,  I  regard  it  as  more  important 
than  any  convention  that  has  sat  at  least  since  1787.  (Renewed  applause.)  I  think  I  may 
say  also  that  the  declarations  that  were  there  made  are  equal  with  tne  Declaration  of  Inde- 
pendence itself,  and  I  here  to-day  pronounce  it  a  second  Declaration  of  Independence.  (Cries 
of  "Glorious,"  and  most  enthusiastic  and  prolonged  applause.)  Your  adaress  and  declara- 
tions are  nothing  more  nor  less  than  a  reaffirmation  of  the  Constitution  of  the  United  States. 
(Cries  of  **  Good !"  and  applause. )  Yes,  I  will  go  further,  and  say  that  the  declarations 
you  have  made,  that  the  principles  you  have  enunciated  in  your  address,  are  a  second  pro- 
clamation of  emancipation  to  tne  people  of  the  United  Staters — (renewed  applause) — for  in 
proclaiming  and  reproclaiming  these  great  truths  you  have  laid  down  a  constitutional  ))lat- 
form  upon  which  all  can  make  common  cause,  and  stand  united  together  fur  the  restoration 
of  the  States  and  the  preservation  of  the  government  without  reference  to  party.  The  query 
only  is  the  salvation  of  the  country,  for  our  country  rises  above  all  party  considerations  or 
influences.  (Cries  of  "Good!  "  and  applause.)  How  many  are  there  in  the  United  States 
that  now  require  to  be  free  ^— they  have  the  shackles  upon  their  limbs,  and  are  bound  as 
rigidly  as  though  they  were  in  fact  in  slavery  ?  I  repeat,  then,  that  your  declaration  is  the 
second  proclamation  of  emancipation  to  the  people  of  the  United  States,  and  offers  a  common 
ground  upon  which  all  patriots  can  stand.     (Applause.) 

Mr.  Chairman  and  Gentlemen :  Let  me,  in  this  connection,  ask  you  what  have  I  to  gain 
more  than  the  advancement  of  the  public  welfare  ?  I  am  as  much  opposed  to  the  indulgence 
of  egotism  as  any  one ;  but  here,  in  a  conversational  manner,  while  formally  receiving  the 
proceedings  of  this  convention,  I  may  be  permitted  again  to  ask,  what  have  I  to  gain,  con- 
sulting human  ambition,  more  than  I  have  gained,  except  in  one  thing?  My  race  is  ucarly 
run.  I  have  been  placed  in  the  high  office  which  I  occupy  under  the  Constitution  of  the 
country,  and  I  may  say  thut  I  have  held,  from  lowest  to  highest,  almost  every  position  to 
which  tt  man  may  attain  in  our  government.  I  have  passed  through  every  position,  from  an 
alderman  of  a  village  to  the  presidency  of  the  United  otates;  and  surely,  gentlemen,  this 
should  be  enough  to  gratify  a  reasonable  ambition.  If  I  wanted  authority,  or  if  I  wished  to 
perpetuate  my  power,  how  easy  would  it  have  been  to  hold  and  wield  that  which  was  placed 
in  my  hands  by  the  measure  called  the  "Freedmen's  Bureau  bill."  (Laughter  and 
applause.)  With  an  army  which  it  placed  at  my  discretion  I  could  have  remained  at  the 
capital  of  the  nation,  and  with  lifty  or  sixty  millions  of  appropriations  at  my  disposal, 
with  the  machinery  to  be  worked  by  my  own  hands,  with  my  satraps  and  dependents  in 
every  town  and  village,  and  then  with  the  "Civil  Kiglits  bill"  following  as  an  auxiliary — 
(laughter) — in  connection  with  all  the  other  appliances  of  the  government,  I  could  have 
proclaimed  myself  Dictator!     ("That's  true,"  and  applause.) 

But,  gentlemen,  my  pride  and  ambition  have  been  to  occupy  that  position  which  retains 
all  power  in  the  hands  of  the  people.  (Great  ciieeriug.)  it  is  upon  that  I  have  always 
relied;  it  is  upon  that  I  rely  now.  (A  voice — "And  the  people  will  not  disappoint  you.") 
And  I  repeat,  that  neither  the  taunts  nor  jeers  of  Congress,  nor  of  a  subsidized,  calumnia- 
ting press,  can  drive  me  from  my  purpose.  (Great  applause.)  I  acknowledge  no  superior 
except  my  God,  the  author  of  my  existence,  and  the  people  of  the  United  States.  (Prolonged 
and  enthusiastic  cheering.)  For  the  one,  I  try  to  obey  all  his  commands  as  best  I  can  com- 
patible with  my  poor  humanity;  for  the  other,  in  a  political  and  representative  sense,  the 
nigh  behests  ot  the  people  have  always  been  respected  and  obeyed  by  me.  (Applause. )  Mr. 
Chairman,  I  have  said  more  than  I  intended  to  say.  For  the  kind  allusions  to  myself  con- 
tained in  your  address,  and  in  the  resolutions  adopted  by  the  convention,  let  me  remark  that, 
in  this  crisis,  and  at  this  period  of  my  public  life,  I  hold  above  all  price,  and  shall  ever  recur 
with  feelings  of  profound  grati6catiou  to  the  last  resolution  containing  the  indorsement  of  a 
convention  emanating  spontaneously  from  the  great  mass  of  the  people.  I  trust  and  hope 
that  my  future  action  may  be  such  that  yon  and  the  convention  that  you  represent  may  not 
regret  the  assurance  of  confidence  you  have  expressed.  ("We  are  sure  of  it.")  Before  sep- 
arating, my  friends,  one  and  all,  committee  and  strangers,  please  accept  my  shicerQ  thanks 
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for  the  kind  manifestatioDS  of  regard  and  respeet  70a  have  exhibited  on  this  occasion.  I 
repeat,  that  I  shall  always  continue  to  be  guided  by  a  conscientious  conviction  of  duty,  and 
ifaikt  always  gives  me  courage^  under  the  Constitution,  which  I  have  made  my  guide. 

William  N.  Hudson  sworn  and  examined. 
By  Mr.  Manager  Butler  : 

Q,  What  is  your  bnsiness  ? 

A.  I  am  a  journalist  by  occupation.  • 

Q.  Where  is  your  home  ? 

A.  In  Cleveland,  Ohio. 

Q.  What  paper  do  you  have  charge  of  ? 

A.  The  Cleveland  Leader. 

Q.  Where  were  you  about  the  3d  or  4th  of  September,  1866  1 

A.  I  was  in  Cleveland. 

Q.  What  was  your  business  then  ? 

A.  I  was  then  one  of  the  editors  of  the  Leader. 

Q.  Did  you  hear  the  speech  that  President  Johnson  made  there  from  the 
balcony  of  a  hotel  ? 

A.  I  did. 

Q.  Did  you  report  it  ? 

A.  I  did,  with  the  assistance  of  another  reporter. 

Q.  Who  is  he  ? 

A.  His  name  is  Johnson. 

Q.  Was  your  report  published  in  the  paper  the  next  day  *? 

A.  It  was. 

Q.  Have  you  a  copy  ? 

A.  I  have. 

Q.  Will  you  produce  it  ? 

The  witness  produced  a  copy  of  the  Cleveland  Leader  of  September  4,  1866. 

Q.  Have  you  your  original  notes  ? 

A.  I  have  not. 

Qs  Where  are  they  ? 

A.  I  cannot  tell.     They  are  probably  destroyed. 

Q.  Have  you  the  report  in  the  paper  of  which  you  are  the  editor,  which  was 
published  the  next  day  ? 

A.  I  have  the  report  which  I  have  submitted. 

Q.  What  can  you  say  as  to  the  accuracy  of  that  report  ? 

A.  It  is  not  a  verbatim  report,  except  in  portions.  There  are  parts  of  it 
which  arc  verbatim,  and  parts  are  synopses. 

Q.  Does  the  report  distinguish  the  parts  which  are  not  verbatim  from  those 
which  are  ? 

A.  It  does. 

Q.  Is  all  put  in  that  Mr.  Johnson  did  say  f 

Mr.  EvARTS,  He  says  not. 

By  Mr.  Manager  Butler  : 

Q.  Is  anything  left  out  which  Johnson  said  ? 
A.  Yes. 

Mr.  EvARTf».  Do  you  mean  the  President  or  reporter  Johnson  1 
Mr.  Stanberv.  Whom  do  you  mean  by  Johnson  1 
Mr.  EvARTS.  There  was  another  Johnson  mentioned. 
Mr.  Manager  Butler.  Not  on  this  occasion. 
Mr.  EvARTS.  Yes,  reporter  Johnson. 

Mr.  Manager  Butler.  I  mean  Andrew  Johnson  "  last  aforesaid." 
A.  The  report  leaves  out  some  portions  of  Mr.  Johnson's  speech  ;  states  them 
in  synoptical  form. 
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Q.  Is  there  anytbing  pat  in  there  that  he  did  not  say  t 

A.  There  are  words  need  which  he  did  not  use,  in  stating  the  substance  of  what 
he  said.    There  is  nothing  substantially  stated  that  he  did  not  state. 

Q.  When  was  that  report  prepared  by  yonrdelf  f 

A.  It  was  prepared  on  the  evening  of  the  delivery  of  the  speech. 

Q.  Did  you  see  it  aflter  it  was  printed  i  ^ 

A.  I  did. 

Q.  Did  you  examine  it  f 

A.  I  did. 

Q.  Now,  sir,  what  can  you  say  as  to  the  accuracy  of  the  report  wherever  the 
words  are  professed  to  be  given  f 

A.  To  the  best  of  my  remembrance  it  is  accurate, 

Q.  You  now  believe  it  to  be  accurate  t 

A.  I  do. 

Q.  How  far  do  you  say  it  is  accurate  where  substance  is  professed  to  be 
given! 

A.  It  gives  the  substance — the  sense  without  the  words. 

Q.  Taking  the  synoptical  part  and  the  verbatim  part,  does  the  whole  give 
the  substance  of  what  he  said  on  that  occasion  f 

A.  It  does. 

Q.  By  way  of  illustration  of  what  I  mean,  take  this  part ;  '*Haven't  you  got 
the  court  ?  Haven't  you  got  the  Attorney  General  i  Who  is  your  Chief 
Justice !"     Is  that  the  synoptical  part  or  is  that  the  verbatim  part  f 

A.  That  is  part  of  the  verbatim  report. 

Mr.  Manager  Butler,  (to  the  counsel  for  the  respondent.)  I  propose,  now, 
gentlemen,  to  put  this  in  evidence. 

Mr«  EvARTS.  We  will  cross-examine  him  before  you  put  the  paper  in  evidence. 

Mr.  Manager  Butler.  Yes,  sir. 

Cross-examined  by  Mr.  Evarts: 

Q.  Mr.  Hudson,  was  this  newspaper  that  you  edited  and  for  which  you 
reported  of  the  politics  of  the  President  or  of  the  opposite  opinion  T 
A.  It  was  republican  in  politics. 

Q.  Opposite  to  the  views  of  the  President,  as  you  understood  them  f 
A.  It  was. 

Q.  At  what  time  was  this  speech  made  f 
A.  On  the  3d  of  September,  186i(>. 
Q.  At  what  hour  of  the  day? 
A.  About  nine  Sq  the  evening. 
Q.  It  oomraenae^  t)ien  f 
A.  It  commenced- 
Q.  When  did  it  eonelude  ? 
A.  I  think  about  a  quarter  before  ten. 
Q.  And  was  there  a  large  crowd  there  ? 
A.  There  was. 

Q.  Of  the  people  of  Cleveland  t 
A.  Of  the  people  of  Cleveland  and  surrounding  towns. 
Q.  Was  this  balcony  from  which  the  President  spoke  also  crowded  f 
A.  Yes. 

Q.  And  where  were  you  ? 
A.  I  was  upon  the  balcony. 

Q.  What  convenience  or  arrangement  had  you  for  taking  notes  ? 
A.  I  took  my  notes  upon  my  knee  as  I  sat. 
Q.  Where  did  you  get  light  from  I 
A.  From  the  gas  above.        ^ 
Q.  At  what  time  that  evening  did  you  begin  to  write  out  your  notes  % 
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A.  To  the  best  of  my  remembrance  aboat  11  o'clock. 

Q.  And  when  did  yon  finish  1 

A.  Between  twelve  and  one. 

Q.  And  when  did  it  go  to  press? 

A.  Abont  three  o'clock  in  the  morning — ^between  three  and  four. 

Q.  Did  you  write  the  synoptical  parts  from  your  notes,  or  from  your  recollec- 
tion of  the  drift  of  the  speech  7 

A.  From  my  notes. 

Q.  Yon  added  nothing,  yon  think,  to  the  notes  ? 

A.  Nothing. 

Q.  Bat  you  did  not  produce  all  that  was  in  the  notes  ?    Is  that  it  7 

A.  I  did  not. 

Q.  You  omitted  wholly  some  parts  that  were  in  your  notes,  did  you  not  t 

A.  I  endeavored  to  give  the  substance  of  all  the  President  said. 

Q.  Yon  mean  the  meaning,  do  you  not  ? 

A.  The  meaning. 

Q,  As  you  understood  it  f 

A.  As  I  understood  it. 

Q.  That  is  the  drift  of  it  I 

A.  Exactly. 

Q.  That  is  what  you  mean  exactly.  You  think  you  meant  te  give  the  drift 
of  the  whole  that  you  did  not  report  verbatim  ? 

A,  Yes. 

Q.  Did  you  not  leave  out  any  of  "  the  drift  V 

A.  Not  intentionally. 

Q.  But  actually  f 

A.  Not  to  my  remembrance. 

Q.  Have  you  ever  looked  to  see  1 

A.  I  have  not  compared  the  speech  with  any  Ml  report  of  it. 

Q.  Nor  with  your  notes  ? 

A.  I  did  subsequently  comparethe  speech  with  my  notes. 

Q.  Do  you  mean  this  drift  part  ? 

A.  I  mean  to  say  that  I  compared  the  speech  as  reported  here  with  my  notes. 

Q.  I  mean  the  part  that  is  synoptical ;  did  you  compare  that  with  your  notes? 

A.  I  did. 

Q.  When? 

A.  On  the  next  day,  and  I  have  had  occasion  to  refer  to  it  several  times  since. 

Q.  When  did  your  notes  disappear  1 

A.  In  the  course  of  a  few  weeks.    They  were  not  preserved  at  all. 

Q.  Are  you  sure,  then,  that  you  ever  compared  it  with  your  notes  after  the 
immediately  following  day  ? 

A.  I  am. 

Q.  Did  you  destroy  your  notes  intentionally  1 

A.  I  did  not. 

Q.  Where  are  they  I 

A.  I  cannot  tell. 

Q.  In  regard  to  the  part  of  the  speech  which  you' say  you  reported  verhatimf 
did  you  at  any  time,  after  writing  it  out  that  night,  compare  the  transcript  with 
the  notes  1 

A.  I  did. 

Q.  For  the  purpose  of  seeing  that  it  was  accurate  I 

A.  I  did. 

Q.  When  wa?  that  ? 

A.  That  was  on  the  next  day. 

<^.  With  whose  assistance  ? 

A.  I  think  without  assistancei  to  the  best  of  my  remembrance. 
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Q.  Did  you  find  any  changes  necessary  ? 

A.  There  were  typographical  errors  in  the  reading  of  the  proof.  There  were 
no  material  errors. 

Q.  Bat  were  there  no  errors  in  your  transcript  firom  the  notes  1 

A.  I  may  have  misapprehended  the  question.  I  did  not  compare  my  manm- 
Bcript  transcript ;  I  compared  the  speech  as  printed. 

Q.  WitJrwhat? 

A.  With  my  notes. 

Q.  That  was  not  my  question ;  hut  you  say  yon  did  compare  the  speech  as 
printed  with  your  notes,  and  not  with  your  transcript  ? 

A.  Not  with  the  transcript. 

Q.  Did  you  find  that  there  were  no  errors  in  the  print  as  compared  with  the 
original  notes  ? 

A.  There  were  some  typogra{>hical  errors. 

Q.  No  others  ? 

A.  No  others  to  the  best  of  my  remembrance. 

Q.  Not  a  word*? 

A.  I  remember  no  others. 

Q.  Were  there  any  others  ? 

A.  Not  that  I  remember. 

Q.  Are  you  prepared  to  say  that  yon  observed  in  comparing  your  printed 
paper  of  that  morning  with  your  phonographic  notes  that  the  printed  paper  waf 
absolutely  accurate  ? 

A.  My  note's  were  not  phonographic. 

Q.  What  are  they  ? 

A.  They  were  made  in  writing. 

Q.  Written  out  in  long  hand  ? 

A.  Yes. 

Q.  Do  you  mean  to  say,  sir,  that  you  can  write  out  in  long  hand,  word  for 
word,  a  speech  as  it  comes  from  the  mouth  of  a  speaker  ? 

A.  I  mean  to  say  that  in  this  instance  I  did  parts  of  the  speech. 

Q.  Then  you  did  not  even  have  notes  that  were  verbatim  except  for  part  of 
the  speech  1 

A.  That  was  all. 

Q.  And  then  you  made  your  synopsis  or  drift  as  it  went  along  ? 

A.  Yes. 

Q.  How,  and  upon  what  rule  did  you  select  the  parts  that  you  should  report 
accurately  and  those  of  which  you  should  give  "  the  drift  ?" 

A.  Whenever  it  was  possible  to  report  accurately  and  fully,  I  did  so.  When 
I  was  unable  to  keep  up  with  the  speaker  I  gave  the  substance  as  I  could  give 
it.  There  were  times  during  the  speech  when,  owing  to  the  slowness  with 
which  the  speaker  spoke  and  the  interruptions,  a  reporter  was  able  to  keep  up 
writing  in  long  hand  with  the  remarks  of  the  President. 

Q.  Then  that  is  your  report  of  his  speech  ? 

A.  It  is. 

Q.  Not  by  the  aid  of  phonography  or  short-hand  ? 

A.  No. 

Q.  Did  you  abbreviate  or  write  in  full  the  words  that  you  did  write  1 

A.  I  abbre^nated  in  many  instances. 

Q.  Do  you  remember  that  ? 

A.  I  do. 

Q.  Can  you  give  us  an  instance  of  one  of  your  abbreviations  that  is  now 
written  out  here  in  full  { 

A.  I  cannot. 

Q.  You  cannot  recall  one  ? 

A.  I  cannot. 

Q.  Now»  nr,  without  any  printed  paper  before  yont  htim  jbs^^  ^Y'tx&SssaiX, 


368  .DfPEACHKENT  OF  THB  PRESIDENT. 

Jolinson's  speech,  as  made  at  Cleveland  on  the  thurd  of  September,  can  you 
rapeat? 

A.  I  can  repeat  none  of  it. 
'  Q.  None  whatever  ? 

A.   Verbatim,  none. 

Q.  Do  you  think  yon  could  give  "  the  drift"  of  some  of  it  I 

A.  I  think  I  might. 

Q.  As  you  understand  it  and  remember  it  ? 

A.  Yes,  sir, 

Q.  Do  you  mean  to  be  understood  that  yon  wrote  down  one  single  sentence 
of  the  President's  speech,  word  for  word,  as  it  came  &om  his  mouth  7 

A.  I  do. 

Q.  Will' you  point  out  anywhere  any  such  sentence  ? 

A.  The  sentences  which  were  read  by  the  manager  were  written  out  word 
for  word. 

Q.  Those  three  questions  which  he  read  ?  Now,  do  you  mean  to  say  that 
any  ten  consecutive  lines  of  the  printed  report  of  your  newspaper  you  wrote 
down  in  leng-hand,  word  for  word,  as  they  came  from  the  President's  mouth  ? 

A.  I  cannot  tell  how  much  of  it  I  wrote  down  at  this  distance  of  time.  It 
is  my  impression,  however,  that  there  were  as  much  as  that,  and  more. 

'Q.  Can  you  say  anything  more  than  this,  that  you  intended  to  report  as 
nearly  as  you  could  and  as  well,  under  the  circumstances,  without  the  aid  of 
short-hana  faculty,  what  the  President  said  ? 

A.  I  can  say,  in  addition  to  that,  that  there  are  parts  of  this  speech  which 
were  reported  as  he  said  them. 

Q.  Ftom  present  memory  1 

A.  From  memory  of  the  method  in  which  those  notes  were  taken. 

Q.  What  parts  can  you  so  state  1  As  to  all  that  purports  to  be  verbatim  are 
you  ready  so  to  swear  ? 

A.'  I  cannot  swear  that  it  is  the  absolute  language  in  all  cases.  I  can  swear 
that  it  is  an  accurate  report. 

Q   What  do  you  mean  by  an  accurate  report,  and  not  an  absolute  report  ? 

A.  I  mean  to  say  a  report  which  gives  the  general  form  of  each  sentence  as 
it  was  uttered,  perhaps  varying  in  one  or  two  words  occasionally. 

Q.  I  asked  you  just  now  if  yon  could  say  any  more  than  that  you  intended 
to  report  as  well  as  you  could  under  the  circumstanced  in  which  you  were 
placed  and  without  the  aid  of  short-hand  faculty  ? 

A.  I  can  say  in  addition  to  that,  that  there  are  portions  of  this  which  are 
reported  verbatim. 

Q.  Now,  I  want  you  to  tell  me  whether  all  that  purports  to  be  verbatim  is, 
IB  your  memory  and  knowledge,  accurately  reported  f 

A.  It  is  accurately  reported ;  I  should  not  say  with  absolute  accuracy. 

Q.  The  whole  ? 

A.  Yes,  sir. 

Q.  Now,  in  regard  to  the  portion  of  the  speech  that  you  did  not  profess  to  report 
verbatim,  what  assurance  have  you  that  you  did  not  omit  some  part  of  the  speech  ? 

A.  There  are  portions  which  are  not  given  with  entire  fullness ;  but  the  sub- 
stance and  meaning  in  all  cases  I  intended  to  give. 

Q.  What  assurance  have  you  that  some  portions  of  the  speech  are  not  omitted 
entirely  from  your  synoptical  view  ? 

A.  I  was  able  to  take  notes  of  nearly  every  sentence  uttered  by  the  President, 
and  I  am  confident  that  I  did  not  fail  to  take  notes  of  at  least  any  paragraph  ot 
the  report. 

Q.  Any  paragraph  of  the  speech !  That  is  to  say,  you  are  confident  that 
nothing  that  would  nave  been  aparagraph  after  it  was  printed  was  left  out  by  yon  ? 

A  Yea,  sir. 
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Q.  He  did  not  speak'  in  paragraphs,  did  he  f 

A.  Of  course  not 

Q.  Yon  are  sure  yon  did  not  leave  out  what  would  be  the  whole  of  a  para- 
graph ;  did  you  leave  out  what  would  be  half  of  a  paragraph  f 

A.  I  endeavored  to  state  the  substance  of  the  President's  remarks  on  each 
subject  which  he  took  up. 

Q.  That  is  the  result ;  that  you  intended  to  state  the  substance  of  his  remarks 
on  each  subject  that  he  took  up  ? 

A.  Yes,  sir. 

Q.  And  you  supposed  that  you  did  so  1 

A.  Yes,  sir. 

Q.  Now,  was  this  synoptical  report  that  you  wrote .  out  anything  but  your 
original  notes  that  you  wrote  out  that  night  ? 

A.  Condensed  from  them. 

Q.  Condensed  from  your  original  notes  t 

A.  Yes,  sir. 

Q.  That  is  to  say,  your  original  synoptical  view,  as  written  down,  was  again 
reduced  in  a  shorter  compend  by  you  that  night  7 

A.  The  part  of  the  speech  so  reported. 

Q.  And  still  you  think  that  in  this  last  analysis  you  had  the  whole  of  the 
President's  speech  1 

A.  I  endeavored  to  state  his  meaning. 

Q.  Now,  can  you  pretend  to  say,  sir,  that  in  respect  to  any  of  that  portion  of 
your  report  it  is  presented  in  a  shape  in  which  any  man  should  be  judged  as 
coming  from  his  own  mouth  ? 

Mr.  Manager  Butlbb.  Stop  a  moment.    I  object  to  the  question. 

Mr.  EvARTS.  It  is  as  a  test  of  his  accuracy. 

Mr.  Manager  Butler.  You  may  ask  him  how  accurate ;  I  do  not  object  to 
that ;  but  whether  he  thinks  the  man  should  be  judged  upon  it  is  not  a  proper 
question. 

Mr.  EvARTS.  I  ask  him  if  he  professes  to  state  in  this  synoptical  portion  of 
the  printed  speech  made  by  him  it  is  so  produced  as  to  be  properly  judged  as 
having  come  from  the  mouth  of  the  speaker  1 

The  WiTiXRSS,  I  can  only  say  that  it  gives,  to  the  best  of  my  belief,  a  fair 
report  of  what  was  seen,  ' 

Q.  In  your  estimate  ? 

A.  In  my  estimate. 

Q.  And  view  ? 

A.  And  belief. 

Q.  You  spoke  of  a  reporter  Johnson,  who  took  part,  as  I  understand  you,  in 
this  business ;  what  part  did  he  take  ? 

A.  He  also  took  notes  of  the  speech. 

Q.  But  independently  from  you  1 

A.  Independently  of  me. 

Q.  But  the  speech  as  printed  in  your  paper  was  made  from  your  notes,  not 
from  his  ? 

A.  From  mine  with  the  assistance  of  his. 

Q.  Then  you  brought  his  in  also  { 

A.  Yes,  sir. 

Q.  You  condensed  and  mingled  the  reporter  Johnson's  report  and  your  own, 
and  produced  this  printed  result  ? 

A.  I  did. 

Q.  What  plan  did  Johnson  proceed  with  in  giving  the  drift  or  effect  of  the 
President's  speech  ]     Do  you  know  ? 

A.  Johnson  took  as  full  notes  as  possible. 

Q.  As  possible  for  him  1 
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A.  As  fnll  notes  as  possible  for  him  of  the  President's  speech. 

Q.  How  much  of  this  report,  or  how  much  of  this  analysis  or  estimat-e  of  what 
the  President  said,  was  made  ont  of  yonr  notes,  and  how  much  oat  of  Johnson's? 

A.  The  substance  of  the  report  was  made  from  my  notes,  the  main  portion 
of  it. 

Q.  What  as  to  the  rest  ? 

A.  Whenever  Mr.  Johnson's  notes  were  fuller  than  mine  I  used  them  to  cor- 
rect mine. 

Q.  Was  that  so  in  many  instances  1 

A.  That  was  not  so  in  a  majority  of  instances. 

Q.  But  in  a  minority  ? 

A.  In  a  minority. 

Q.  A  considerable  minority  ? 

A.  Considerable. 

Q.  Did  Johnson  write  long-hand  too  ? 

A.  Yes. 

Q.  What  connection  had  Johnson  with  you  or  the  paper  ? 

A.  He  was  the  reporter  of  the  paper. 

Q.  Was  there  no  phonographic  reporter  to  take  down  this  speech  1 

A.  There  was  none  for  our  paper.  There  were  reporters  present,  I  believe, 
for  other  papers ;  but  I  cannot  swear  to  that  of  my  own  knowledge. 

Mr.  EvARTS.  We  submit  upon  this,  Mr.  Chief  Justice 

Mr.  Manager  Butler.  Wait  for  a  moment.  I  have  not  yet  got  through  with 
the  witness. 

Mr.  EvARTS.  Go  on,  sir. 

Re-examined  by  Mr.  Manager  Butler  : 

Q.  Yon  have  been  asked,  Mr.  Hudson,  about  the  crowd  and  about  the  man- 
ner in  which  you  took  the  speech ;  were  there  considerable  interruptions  ? 

A.  There  were. 

Q.  Were  there  considerable  pauses  by  the  President  from  step  to  step  in  his 
speech  ? 

A.  There  were ;  and  necessary  pauses. 

Q.  Why  "necessary?" 

A.  Because  of  the  interruptions  of  the  crowd. 

Q.  Was  the  crowd  a  noisy  one  1 

A.  It  was. 

Q.  Were  they  bandying  back  and  forth  epithets  with  the  President  ? 

Mr.  EvARTs.  We  object  to  that.     The  question  is.  What  was  said  ? 

Mr.  Manager  Butler.  I  do  not  adopt  that  question.  I  will  repeat  my  ques- 
tion, Whether  epithets  were  thrown  back  and  forward  between  the  President 
and  the  crowd  ? 

Mr.  EvARTS  and  Mr.  Curtis.  We  object  to  the  question.  The  proper  ques- 
tion is,  What  was  said  ? 

Mr.  Manager  Butler.  That  is  your  question. 

Mr.  EvARTS.  The  question,  as  put,  is  leading  and  assuming  a  state  of  facts. 
It  is  asking  if  they  bandied  epithets.  Nobody  knows  what  *•  bandying  "  is  or 
what  "  epithets  "  are.  ^ 

Mr.  Manager  Butler,  (to  the  witness.)  Do  you  know  what  ''bandying" 
means,  Mr.  Witness  1     Do  you  not  know  the  meaning  of  the  word  ? 

Mr.  Curtis.  I  suppose  our  objection  is  first  to  be  disposed  of,  Mr.  Chief 
Justice  1 

Mr.  Manager  Butler.  I  wanted  to  see  whether,  in  the  first  place,  I  had  got 
an  intelligible  English  word.  However,  I  withdraw  the  question.  [A  pause.] 
My  proposition  is  this,  sir :  it  is  not  to  give  language ' 

Mr.  Evabts.  There  is  no  objection  if  you  have  withdrawn  your  question. 
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Mr.  Manager  Butlbr.  I  have  not.  I  have  only  withdrawn  the  qnestion  as 
to  the  meaning  of  a  word  which  one  of  the  counsel  for  the  President  did  not 
understand.  I  was  about,  sir,  stating  the  question.  In  Lord  Greorge  Gordon's 
ease,  when  he  was  upon  trial,  as  your  honor  will  remember,  the  cries  of  the 
crowd  were  allowed  to  be  put  in  evidence  as  cries,  though  it  was  objected  that 
thej  could  not  be  put  in  evidence.  But  that  question  precisely  is  not  raised 
here,  because  I  am  now  upon  the  point,  not  of  showing  what  was  said,  not 
repeating  language,  but  of  showing  what  was  said  and  done  bj  way  of  inter- 
ruption. I  am  following  the  line  of  cross-examination  which  was  opened  to  me. 
It  was  asked  what  interruptions  there  were ;  whether  there  was  a  crowd  there ; 
how  far  he  was  interrupted ;  how  far  he  was  disturbed ;  if  the  President  stopped 
in  the  midst  of  a  speech  to  put  back  an  epithet  which  was  thrown  to  him  from 
the  crowd,  and  if  the  crowd  was  answering  back  and  he  replying ;  if  they  were 
answering  backward  and  forward,  a  man  could  very  well  write  down  in  long- 
hand what  he  had  just  said. 

Mr.  EvARTS.  The  witness  stated  that  there  were  interruptions. 

Mr.  Manager  Butlbr.  And  I  am  following  that  up. 

Mr.  Evarts.  That  is  the  only  point  of  your  inquiry. 

Mr.  Manager  Butlbr.  I  asked  the  nature  of  them  to  know  whether  they 
would  be  likely  to  disturb  a  speaker  and  make  him  pause. 

Mr.  Evarts.  The  question  to  which  we  objected  was,  <<  Was  there  a  bandy- 
ing of  epithets  backward  and  forward  between  the  President  and  the  crowd  I" 

The  Chibp  Justice.  The  honorable  manager  will  be  good -enough  to  reduce 
his  question  to  writing. 

Mr.  Manager  Butlbr.  I  will  not  stop  to  do  it  in  that  form,  but  I  will  put  it 
in  iinother  shape.  (To  the  witness.)  What  was  said  by  the  crowd  to  the  Pres- 
ident, and  what  was  said  by  the  President  to  the  crowd  t 

A.  The  President  was  frequently  interrupted  by  cheers,  by  hisses,  and  by 
cries,  apparently  from  those  opposed  to  him  in  the  crowd. 

Mr.  Manager  Butlbr,  (to  the  witness.)  You  have  the  right  to  refresh  your 
memory  by  any  memorandum  which  you  have,  or  copy  of  memorandum  made 
at  the  time. 

Mr.  Evarts.  Not  a  copy. 

Mr.  Manager  Butlbr.  Yes,  sir ;  any  copy  of  a  memorandum  which  you  know 
is  a  copy  made  at  the  time ;  and  state,  if  you  please,  what  kind  of  epithets  passed. 

The  witness,  placing  a  newspaper  before  him,  was  about  to  read  therefrom. 

Mr.  Evarts.  We  do  not  regard  the  newspaper  as  a  memorandum  made  at 
the  time. 

Mr.  Manager  Butler.  He  may  refer  to  it. 

Mr.  ElvARTS.  Our  objection  is  that  it  is  not  a  memorandum. 

Mr.  Manager  Butlbr.  We  may  as  well  have  that  settled  at  once,  if  it  is  to 
be  done.  When  a  man  says,  "  I  wrote  down  the  best  I  could,  and  put  it  in 
type  within  four  hours  of  that  time,  and  I  know  it  was  correct,  for  I  examined 
it,""  I  insist  that  on  every  rule  of  law  in  every  court  where  any  man  ever  prac- 
ticed that  is  a  mcmorandnm  by  which  the  witness  may  refresh  his  recollection. 

The  Chibp  Justice.  Do  the  counsel  for  the  President  object  to  the  proof  of 
the  loss  of  the  original  notes  ? 

Mr.  Evarts.  We  do  not  on  this  qnestion.  This  witness  is  to'  speak  by  his 
recollection  if  he  can ;  if  he  cannot  he  is  allowed  to  refresh  it  by  the  presence  of 
a  memorandum  which  he  made  at  the  time. 

Mr.  Manager  Butlkr.  We  deny  that  to  be  the  rule  of  law.  It  may  be  by 
any  memorandum  which  was  correct  at  the  time  to  his  knowledge.  On  this 
point  I  am  not  without  authority.  In  Starkie  on  Evidence  is  a  reference  to  a 
ease  2  Adolphus  and  Ellis,  210,  where  it  was  said  : 

In  many  cases,  such  as  where  an  agent  has  been  employed  to  make  a  plan  or  map  and  hm 
lost  the  items  of  actaal  admeasurement,  all  he  caa  state  is  that  the  plan  or  ma|»  is  Qon«Ai^ 
apd  has  been  constmcted  from  malariaUwUdi  he  kiMTifMihft^kiiiibWYA 
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He  has  then  a  right  to  use  the  map  or  plan  which  he  made  afterward  haThig 
lost  his  field-notes,  to  refresh  his  memory,  saying  he  knew  them  to  he  true.  H 
the  witness  puts  down  these  cries  at  the  time  and  these  interruptions  and  these 
epithets,  and  he  is  willing  to  state  that  he  knows  them  to  he  true,  because  he 
copied  them  off  from  his  original  notes,  which  lie  has  not  now,  he  has  a  right  to 
refresh  his  memory  by  that  copy.     I  read  again  from  Starkie : 

If  the  witness  be  correct  in  that  which  he  positively  states  from  present  recollection, 
namelj,  that  at  a  prior  time  he  had  a  perfect  recollection,  and  having  that  recollection,  tmlj 
stated  it  in  the  dqpument  produced  in  writing,  though  its  contents  are  thus  but  mediately 
proved,  must  be  true. 

Mr.  EvARTS.  If  he  presently  recollects. 

Mr.  Manager  Butlkr.  The  question  now  is  upon  his  using  that  memorandum 
to  refresh  that  recollection.     We  cannot  be  drawn  from  the  point. 

The  Chief  Justice.  The  honorable  manager  will  please  reduce  his  questiom 
to  writing. 

Mr.  Manager  Butler  baring  reduced  the  question  to  writing,  read  it  as  fol- 
lows : 

Q.  I  desire  jou  to  refresh  your  recollection  from  any  memorandum  made  by  yon  at  or  near 
the  time  which  you  have,  which  you  know  to  be  correct,  and  from  that  state  what  was  said  by 
the  crowd  to  the  President,  and  what  he  said  to  the  crowd  ? 

Mr.  Evarts.  That  question  I  do  not  object  to. 

Mr.  Manager  Butler,  (to  the  witness.)  Look  at  the  memorandum  and  go  on. 

Mr.  Evarts.  That  is  not  a  memorandum ;  it  is  a  newspaper. 

The  Ohibf  Justice,  (to  the  witness.)  Is  that  a  memorandum  made  by  you 
at  the  time  ? 

The  Witness.  This  is  a  copy  of  the  memorandum  made  by  me  at  the  time. 

The  Chief  Justice.  Are  the  notes  from  which  you  made  that  memorandum 
lost? 

The  Witness.  They  are. 

The  Chief  Justice.  You  may  look  at  it  unless  there  is  some  objection  on 
the  part  of  some  senator. 

Mr.  Johnson.  Mr.  Chief  Justice,  I  do  not  understand  the  question  asked  by 
the  manager. 

Mr.  Manager  Butler.  I  do  not  understand  the  counsel  for  the  President  as 
objecting. 

Mr.  Johnson.  I  am  not  objecting  at  all ;  I  only  want  to  know  what  the 
question  is. 

The  Chief  Justice.  It  is  inquired  on  the  par):  of  the  managers  what  inter- 
ruptions there  were,  and  the  witness  is  requested  to  look  at  a  memorandum  made 
at  the  time  in  order  to  refresh  his  memory.  Of  that  memorandum  he  has  no 
copy,  but  he  made  one  at  the  time,  and  it  is  lost  The  Chief  Justice  rules  that 
he  is  entitled  to  look  at  a  paper  which  he  knows  to  bo  a  true  copy  of  that 
memorandum.  If  there  is  any  objection  to  that  ruling,  the  question  will  be  put 
to  the  Senate. 

Mr.  Manager  Butler,  (to  the  witness.)  Go  on  now,  sir,  beginning  at  the 
beginning. 

The  Witness,  (with  a  newspaper  before  him.)  The  first  interruption  of  the 
President  by  the  crowd  occurred  on  his  referring  to— — 

Mr.  Evarts.  Mr.  Chief  Justice,  we  understand  the  ruling  of  the  court,  to 
which  of  course  we  submit,  to  be  that  the  witness  is  allowed  to  refresh  himself  by 
looking  at  a  memorandum  made  at  the  time,  which  this  is  considered  equivalent 
to,  and  thereupon  state  from  his  memory,  thus  refreshed,  what  occurred.  He 
must  swear  from  memory  refreshed  by  the  memorandum,  and  not  by  reading 
the  memorandum. 

Mr.  Manager  Butler.  He  may  read  the  memorandum  to  refresh  his  memory, 
and  then  testify. 

Mr.  Evarts.  Yes,  sir ;  bat  not  to  read  it  aloud  to  us. 
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The  Ghibf  Justice,  (to  the  witneBS.)  Look  at  the  memonuidiiiii  ftnd  then 
testify. 

Mr.  Manager  Butler.  You  may  read  it  if  you  please. 

The  Witness.  The  first  interruption  of  the  President  occurred  when  he 
referred  to  the  name  of  General  Grant.  He  said  that  a  large  number  in  the 
crowd  desired  to  see  General  Grant,  and  to  hear  what  he  had  to  say,  whereupon 
there  wore  three  cheers  given  for  General  Grant.  The  President  went  on.  and  ' 
the  next  interruption  occurred  when  he  spoke  of 'his  visit,  and  alluded  to  the 
name  of  Stephen  A.  Douglas,  at  which  there  were  cheers.  The  next  serious 
interruption  occurred  at  the  time  that  the  President  used  this  language :  "  I  was 
placed  upon  that  ticket/'  the  ticket  for  the  Presidency,  "  with  a  distinguished 
citizen  now  no  more ;  "  whereupon  there  were  cries,  "  It's  a  pity ;  '*  "  Too  bad ;" 
'<  Unfortunate."  The  President  proceeded  to  say,  "Yes,  I  know  there  are  some 
who  say  'unfortunate.' " 

Mr.  EvARTs  and  Mr.  Curtis.  That  will  not  do. 

Mr.  Manager  Butler.  What  was  then  done  by  the  crowd? 

The  Witness,  (consulting  the  newspaper.)  The  President  went  on  to  say 
that  it  was  unfortunate  for  some  that  God  rules  on  high  and  deals  in  justice,  and 
there  were  then  cheers. 

Mr.  Evarts.  Mr.  Chief  Justice,  the  point  made  by  the  learned  manager  was 
this,  that  in  following  his  examination  of  this  witness,  in  order  to  prove  that  he 
had  times  and  chances  to  write  out  in  long-hand  what  the  President  had  said, 
he  could  show  that  there  were  interruptions  of  space.  That  is  the  whole  matter 
as  I  understand  it,  and  now  he  is  reading  the  President's  speech,  which  is  not 
yet  in  evidence,  nor  permitted  to  be  given  in  evidence,  as  a  part  of  the  question 
whether  there  were  iuterruptions  or  not  to  allow  him  to  write  it  out. 

Mr.  Manager  Butler.  He  is,  I  understand,  n6t  giving  the  President's  speech> 
but  he  is  giving  such  portions  only  as  show  where  the  interruptions  come  in, 
because  he  has  skipped  long  passages.  Now,  when  we  compare  these  interrup- 
tions with  that  which  he  took  accurately,  we  shall  see  how  iie  had  time  to  take 
verbatim  certain  portions  of  the  speech.     We  go  on  unless  stopped. 

The  Chief  Justice,  (to  the  witness.)  The  witness  will  look  at  the  mem- 
orandum, and  testify  as  well  as  he  can  from  his  present  recollection. 

Mr.  Manager  Butler,  (to  the  witness.)  Go  on,  sir,  from  where  you  left  off. 

The  WiTxN  ESS.  The  next  inteiTuption  occurred  where  the  President  renoarked 
that  if  his  predecessor  had  lived 

Mr.  EvARTS.  The  question  is  of  the  interruption  and  its  duration  and  form, 
not  of  its  being  when  the  President  said  this  or  that,  or  what  he  said. 

Mr.  Manager  Butler.  I  beg  your  pardon.  I  put  the  Question,  and  it  was 
expressly  said  there  was  no  objection  to  ij;,  "  What  did  the  President  say  to  the 
crowd  and  what  did  the  crowd  say  to  the  President  ?"  That  was  not  objected 
to,  but  it  was  said,  ''  That  is  what  we  want."  I  put  it  in  writing  and  the  wri- 
ting is  on  the  desk,  that  I  want  what  the  crowd  said  to  the  President,  and  what 
the  President  said  to  the  crowd.  That  was  not  objected  to.  (To  the  witness.) 
Go  on,  sir. 

The  Witness.  When  this  remark  was  made  the  crowd  responded  "  Never,** 
"Never,"  and  gave  three  cheers  for  the  Congress  of  the  United  States.  The 
President  went  on :  ''I  came  here  as  I  was  passing  along,  and  having  been 
called  upon  for  the  purpose  of  exchanging  views  and  ascertaining  if  we  could"—— 

The  Chief  Justice.  Mr.  Manager,  do  we  understand  that  the  witness  is  to 
read  the  speech  ? 

Mr.  Manager  Butlrr.  No,  sir ;  he  is  not  reading  the  speech  ;  ha  is  skipping 
whole  paragraphs,  whole  pages  of  it  almost ;  it  is  only  where  the  interruptions 
come  in.  (To  the  witness.)  Now  just  read  the  last  words  before  the  interrup- 
tions come  in,  if  you  please,  which  will  bring  out  all  we  want,  and  that  wul 
save  all  trouble. 
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The  Witness.  When  the  President  remarked  that  he  came  here  for  the  pur- 
pose of  ascertaining,  if  he  could,  who  was  wrong  and  responsible,  the  crowd 
said,  "  You  are,"  and  there  were  long-continued  cries.  The  President  inquired 
later  in  his  speech,  who  could  place  his  finger  upon  any  act  of  the  President's 
deviating  from  right,  whereupon  there  were  cheers  and  counter-cries  of  "  New 
Orleans"  long  continued ;  and  that  cry  was  repeated,  frequently  breaking  the 
sentences  of  the  President  into  clauses,  and  at  the  close  of  each  sentence  it  wafl 
of  some  lenpjth.  At  the  same  time  there  were  cries,  **  Why  don't  you  hang 
Jeff.  Davis?"  The  President  responded,  **  Hang  Jeff.  Davis  !"  Then  there 
were  shouts  and  cries  of  "  Down  with  him, "  and  there  were  other  cries  of 
"Hang  Wendell  Phillips."  The  President  asked,  "  Why  don't  you  hang  him  ?" 
There  were  answers  given,  "  Give  us  an  opportunity."  The  President  went 
on  to  ask  :  Haven't  you  got  the  court  ?  Haven't  you  got  the  Attorney  Gen- 
eral ?  Who  is  yonr  Chief  Justice  who  has  refused  to  sit  on  his  trial  ?"  He 
was  then  interrupted  by  "  groans  and  cheers."  He  went  on  to  speak  of  calling 
upon  Congress,  "  that  is  trying  to  break  up  the  government" 

Mr.  Staxberv.  Stop. 

Mr.  Manager  Butlrr,  (to  the  witness.)  Well,  sir,  state  what  took  place  then. 

The  Witness.  When  he  said, "  I  called  upon  your  Congress,  that  is  trying  to 
break  up  the  government,"  there  were  cries  of  "  A  lie !  "  from  the  crowd, 
hisses,  and  voices  cried  **  Don't  get  mad ;  "  and  the  President  responded,  "  I  am 
not  mad."  There  were  then  hisses.  After  a  sentence  or  two  there  were  three 
more  cheers  given  for  Congress.  Then,  after  another  sentence,  voices  cried, 
•*  How  about  Moses  1 " 

Q.  What  next  ? 

A.  The  next  interruption  I  find  noted  here 

Mr.  EvARTS.  That  is  not  what  you  are  to  testify  to  ;  not  what  you  find  there, 
but  what  you  remember. 

Mr.  Manager  Butler.  The  question  is  whether,  after  seeing  it,  you  can 
remember  it  to  tell  it  to  us  1 

A.  The  next  interruption,  I  remember,  was  a  cry  of  "  Yes,"  when  the  Presi- 
dent inquired,  "Will  you  hear. me?"  These  cries  were  taken  up  and  were 
repeated,  sometimes  for  several  minutes.  There  was  all  this  time  great  confu- 
sion; cheers  by  the  friends  of  the  President,  and  counter- cries  by  those  opposed 
to  him.  The  President  repeated  his  question,  asking  if  the  people  would  hear 
him  for  his  cause,  and  for  the  Constitution  of  his  country,  and  there  were  again 
cries,  **  Yes,  yes,"  '*  Go  on."  He  proceeded  in  the  next  sentence  to  inquire 
whether,  in  any  circumstances,  he  ever  violated  the  Constitution  of  the  country, 
to  which  there  were  cries  in  response  of  **  Never,  never,"  and  counter-cries. 
The  interruptions  continued.  When  Mr.  Seward's  name  was  mentioned,  there 
was  a  voice,  "  God  bless  him,"  and  cheers  for  Mr.  Seward.  He  said  that  he 
would  bring  Mr.  Seward  before  the  people,  show  them  his  gaping  wounds  and 
bloody  garments,  and  ask  who  was  the  traitor.  There  were  cries  of  "  Thad. 
Stevens,"  when  the  President  asked,  "  Why  don't  you  hang  Thad.  Stevens  and 
Wendell  Phillips  ?"  and  there  were  cheers  and  hisses.  The  President  pro- 
ceeded to  say  that,  having  fought  traitors  at  the  south,  he  would  fight  them  at 
the  north,  when  there  were  cheers  and  hisses  ;  and  there  were  also  cries, 
when  the  President  said  that  he  would  do  this  with  the  help  of  the  people, 
"  We  won't  give  it."  The  interruptions  continued  in  the  shape  of  cheers  and 
hisses  and  cries  of  the  same  sort  throughout  the  speech. 

Q.  Were  those  cries  and  cheers  and  hisses  continued  so  as  to  make  the  inter- 
ruption go  on  for  some  time  ? 

A.  Frequently  for  several  minutes. 

Q.  In  what  time  would. you  be  enabled  to  get  up  with  him  and  get  your 
report  out  ?  , 

A.  I  was  able  to  make,  daring  most  of  these,  a  verbatim  report  of  what  the 
President  Baii. 
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Re-cross-examined  by  Mr.  Evarts  : 

Q.  Tou  made  a  memorandum  at  the  time  of  these  interruptions  ? 

A.  I  did. 

Q.  Of  these  cries  and  hisses  ? 

A.  I  did. 

Q.  And  while  you  were  doing  that,  you  could  catch  up  with  reporting  the 
President's  speech,  could  you  ? 

A.  Yes,  sir. 

Q.  Now,  sir,  have  you  not  in  every  statement  that  you  have  made  of  these 
interruptions  read  from  that  newspaper  before  you? 

A.  I  have  read  from  the  newspaper  some.  I  think  that  every  one  was  in  the 
newspaper. 

Q.  Are  you  not  quite  sure  of  it  ? 

A.  I  will  not  be  positive. 

Q.  Not  positive  but  that  you  remember  some  that  are  not  in  the  newspaper  1 

A.  Possibly. 

Q.  Have  you  forgotten  any  that  were  in  the  newspaper? 

A.  No.     I  have  not  given  all  that  occurred  in  the  newspaper. 

Q.  Without  that  newspaper,  do  you  recollect  any  of  those  interruptions  ? 

A.  I  do. 

Q.  All  of  them? 

A.  I  should  not  be  able  to  give  all  of  them  without  the  aid  of  the  memorandum. 

Q.  Did  you  not  make  a  full  report  of  these  interruptions  on  your  notes? 

A.  I  did. 

Q.  Of  all  that  the  crowd  said  ? 

A.  Not  of  all  that  they  said. 

Q.  Why  not  of  all  that  they  said  ? 

A.  Of  all  that  I  was  able  to  catch. 

A.  All  that  you  could  put  down  ? 

A.  Yes. 

Q.  You  got  all  that  you  could  put  down,  and  you  left  out  some  of  what  they 
said  because  you  had  not  time  to  put  it  down ;  and  yet  you  were  catching  up 
with  the  President? 

A.  I  gave  my  first  attention  to  reporting  the  President.  Whatever  time  I 
had  for  putting  down  cries  besides  that  I  did  so. 

By  Mr.  Senator  Grimes  : 

Q.  I  desire  the  witness  to  specify  the  particular  part  of  the  report,  as  pub- 
lished, which  was  supplied  by  the  reporter  Johnson  ? 

A.  It  is  impossible  for  me  to  do  that  at  this  time. 

Mr.  Manager  Bltler.  If  the  senator  will  allow  me,  I  will  ask  the  witness 
whether  any  special  part  of  the  report  itself  was  supplied  by  Johnson  or  whether 
it  was  only  corrected  by  Johnson's  notes  ? 

The  Witness.  The  report  was  made  out  from  my  notes,  corrected  by  Mr. 
Johnson's  notes.  I  cannot  say  whether  there  were  entire  sentences  from  Mr. 
Johnson's  notes  or  not. 

By  Mr.  Manager  Butler  : 

Q.  I  will  ask  you  whether  there  can  be  such  practice  in  reporting  as  to  enable 
a  person  by  long-hand  to  make  out  a  substantially  accurate  report  ? 

Mr.  Evarts.  To  that  we  object.  You  can  ask  whether  this  witness  by  his 
practice  can  do  it,  not  whether  other  people  can  do  it. 

Mr.  Manager  Butler,  (to  the  witness.)     Have  you  had  such  practice  ? 

A.  I  have  had  considerable  practice  in  reporting  in  this  way,  and  can  make 
out  a  substantially  accurate  report. 

[The  witness,  at  the  request  of  the  honorable  manafi^er,  put  his  initials  on  the 
^newspaper  to  which  he  bad  referred,  the  Cleveland  Lea^  of  Se^\«aAMst  ^^\%^^\ 
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Daniel  C.  McEwbn  sworn  and  examined. 

Bj  Mr,  Manager  Butlbr  : 

Q.  What  is  your  profession  1 

A.  Short-hand  writer. 

Q.  How  long  has  that  been  your  profession  ? 

A.  For  about  four  or  five  years,  I  should  judge. 

Q.  Were  you  employed  in  September,  1866,  in  reporting  for  any  paper  t 

A.  I  was. 

Q.  What  paper? 

A.  The  New  York  World. 

Q.  Did  you  accompany  Mr.  Johnson  and  the  presidential  party  when  they 
went  to  lay  the  corner-stone  of  a  monument  in  honor  of  Mr.  Douglas  ? 

A.  I  did. 

Q.  Where  did  you  join  the  party  1 

A.  I  joined  the  party  at  West  Point,  New  York. 

Q.  How  long  did  you  continue  with  the  party  ? 

A.  I  continued  with  them  till  they  arrived  at  Cincinnati  on  their  return. 

Q.  Did  you  go  professionally  as  a  reporter  ? 

A.  I  did. 

Q.  Had  you  accommodation  on  the  train  as  such  ? 

A.  I  had. 

Q.  The  entree  of  the  President's  car  ? 

A.  I  had. 

Q.  Were  you  at  Cleveland  ? 

A.  I  was. 

Q.  Did  you  make  a  report  of  his  speech  at  Cleveland  from  the  balcony  t 

A.  I  did. 

Q.  How,  phonografihically  or  stenographically  ? 

A.  Stenographically. 

Q.  Have  you  your  notes  1 

A.  I  have. 

Q.  Herel 

A.  Yes,  sir. 

Q.  Produce  them.  [The  witness  produced  a  memorandum-book.]  Have 
you,  at  my  request,  copied  out  those  notes  siuce  you  have  been  here  ? 

A.  I  have. 

Q.  (Exhibiting  a  manuscript  to  the  witness.)     Is  that  the  copy  of  them  7 

A.  It  appears  to  be. 

Q.  Is  that  an  accurate  copy  of  your  notes  1 

A.  It  is. 

Q.  How  accurate  a  report  of  the  speech  are  your  notes  ? 

A.  My  notes  are,  I  consider,  very  accurate  so  far  as  I  took  them.  Some  few 
sentences  in  the  speech  were  interrupted  by  confusion  in  the  crowd,  which  I 
have  indicated  in  making  the  transcript,  and  the  parts  about  which  I  am  uncer- 
tain I  enclose  in  brackets. 

Q.  Where  you  have  not  enclosed  in  brackets,  how  is  the  transcript  ? 

A.  Correct. 

Q.  Was  your  report  published  1 

A.  I  cannot  say.  I  took  notes  of  the  speech,  but  owing  to  the  lateness  of 
the  hour — it  was  eleven  o'clock  or  after — it  was  impossible  for  me  to  write  out 
a  report  of  the  speech  and  send  it  to  the  paper  which  I  represented.  There- 
fore I  went  to  the  telegraph  oflSce  after  the  speech  was  given,  and  dictated  some 
of  my  notes  to  other  reporters  and  correspondents,  and  we  made  a  report  which 
we  gave  to  the  agent  of  the  Associated  I'ress,  Mr.  Gobright. 

Q.  Did  the  agent  of  the  Associated  Press  accompany  the  presidential  party 
for  a  pnrpose  ? 


DIPEAGHMENT  OF  THE  PRESIDENT.  317 

A,  Yes,  sir. 

Q.  Was  it  his  business  and  iaty  to  forward  reports  of  speeches  7 

A.  I  supposed  it  to  be. 

Q.  Did  you  so  deal  with  him  ? 

A.  I  did. 

Q.  Have  you  put  down  the  cheers  and  interruptions  of  the  crowd  or  any 
portion  of  them  ? 

A.  I  have  put  down  a  portion  of  them.    It  was  impossible  to  take  them  all. 

Q.  State  whether  there  was  a  good  deal  of  confusion  and  noise  there  ? 

A.  There  was  a  great  deal  of  it. 

Q.  Exhibition  of  ill-feeling  and  temper  t 

A.  I  thought  there  was. 

Q.  On  the  part  of  the  crowd  1 

A.  On  the  part  of  the  crowd. 

Q.  How  on  the  part  of  the  President  t 

A.  He  seemed  a  little  excited. 

Q.  Do  you  remember  anything  said  there  to  him  by  the  crowd  about  keeping 
his  dignity  ? 

A.  I  have  not  it  in  my  notes. 

Q.  Do  you  remember  it  ? 

A.  I  do  not  remember  it  from  hearing. 

Q.  Was  anything  said  about  not  getting  mad  t 

A.  Yes,  sir. 

Q.  Did  the  crowd  caution  him  not  to  get  mad  1 

A.  The  words  used  were,  "Don't  get  mad,  Andy." 

Q.  Was  he  then  speaking  in  considerable  excitement,  or  otherwise  7  Did 
he  appear  considerably  excited  at  that  moment  when  they  told  him  not  to  get 
mad? 

Mr.  EvARTS.  That  is  not  any  part  of  the  present  inquiry,  which  is  to  verify 
these  notes,  to  see  whether  they  shall  be  in  evidence  or  not. 

Mr.  Manager  Butler.  I  understand ;  but  I  want  to  get  as  much  as  I  can  from 
memory,  and  as  much  as  I  can  from  notes,  and  both  together  will  make  a  per- 
fect transcript  of  the  scene. 

Mr.  EvAKTS.  Bat  the  present  inquiry,  I  understand,  is  a  verification  of  notes. 
Whenever  that  is  abandoned  and  you  go  by  memory  let  us  know  it. 

Mr.  Manager  Butlbr.  The  alle^tion  is  that  it  was  a  scandalous  and  dis- 
graceful Bc^ne.  The  difference  between  us  is  that  the  counsel  for  the  President 
clium  the  freedom  of  speech  and  we  claim  the  decency  of  speech.  We  are  now 
trying  to  show  the  indecency  of  the  occasion.  That  is  the  point  between  us, 
and  the  surroundings  are  as  much  part  of  the  occasion  as  what  was  said. 

Mr.  EvARTS.  I  understand  you  regard  the  freedom  of  speech  in  this  country 
to  be  limited  to  the  right  of  speaking  properly  and  discreetly. 

Mr.  Manager  Butler.  Oh,  no.  I  regard  freedom  of  speech  in  this  country 
the  freedom  to  say  anything  by  a  private  citizen  in  a  decent  manner. 

Mr.  EvARTS.  That  is  the  same  thing. 

Mr.  Manager  Butler.  Oh,  no. 

Mr.  EvARTS.  And  who  is  the  judge  of  the  decency  f 

Mr.  Manager  Butler.  The  court  before  whom  the  man  is  tried  for  breaking 
the  laws  of  decency. 

Mr.  EvARTS.  Did  you  ever  hear  of  a  man  being  tried  for  freedom  of  speech 
in  this  country  1 

Mr.  Manager  Butler.  No  ;  but  I  have  seen  two  or  three  women  tried ;  I 
never  heard  of  a  man  being  tried  for  it  before.  [Laughter.]  (To  the  witness.) 
I  was  asking  you  whether  there  was  considerable  excitement  in  the  manner  of 
the  President  at  the  time  he  was  cautioned  by  the  crowd  not  to  get  mad  } 
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A.  I  was  not  standing  where  I  conld  see  the  President.  I  did  not  notice 
his  manner ;  I  only  heard  his  tone  of  voice. 

Q.  Jadging  from  what  70a  saw  and  heard  ? 

A.  I  did  not  see  the  President. 

Q.  What  you  heard  1 

A,  He  seemed  excited ;  I  do  not  know  what  his  manner  is  from  personal  ac- 
quaintance when  he  is  angry. 

Mr.  Manager  Butler,  (to  the  counsel  for  the  respondent.)  The  witness  is 
yours,  gentlemen. 

Mr.  EvARTS.  Do  you  propose  to  offer  this  report  of  the  speech  ? 

Mr.  Manager  Butler.  1  do. 

Mr.  Evarts.  Very  well ;  then  I  will  cross-examine  the  witness. 

Cross-examined  by  Mr.  Evarts  : 

Q.  Did  you  report  the  whole  of  the  President's  speech  ? 
#>  A.  No,  sir.     The  hour  was  late  and  I  left  shortly  before  the  close ;  I  do 
not  know  how  long  before  he  closed  his  speech. 

Q.  So  your  report  does  not  profess  to  be  of  the  whole  of  the  speech  f 

A.  No,  sir. 

Q.  From  the  time  that  he  commenced  till  the  point  at  which  you  left  off  did 
you  report  the  whole  of  his  speech  ] 

A.  No.  sir.  Certain  sentences  were  broken  off  by  the  interruption  of  the  crowd, 
as  I  before  stated. 

Q.  But  aside  from  the  interruption,  did  you  continue  through  the  whole  tenor 
of  the  speech  till  the  point  at  which  you  left  ? 

A.  I  did. 

Q.  Did  you  make  a  report  of  it  word  for  word  as  you  supposed  ? 

A.  Yes,  sir ;  as  I  understood  the  speech. 

Q.  And  did  you  attempt  to  include,  word  for  word,  the  interruptions  of  the 
assemblage  ? 

A.  I  did.  I  took  what  appeared  to  be  the  principal  exclamations  of  the  crowd ; 
I  could  not  hear  all  of  them. 

Q.  When  did  you  make  the  copy  or  transcript  that  you  produce  here  ? 

A.  I  made  that  about  two  weeks  since,  after  I  was  summoned  before  the 
managers  of  the  impeachment,  and  gave  evidence  concerning  the  speech  there. 

Q.  Can  you  be  as  accurate  or  as  confident  in  a  transcript  made  after  a  lapse 
of  two  years  as  if  it  had  been  made  presently,  when  the  speech  was  fresh  ? 

A.  I  generally  find  that  when  a  speech  is  fresh  in  my  mind  I  read  the  notes 
with  more  readiness  than  when  they  become  old ;  but  as  to  the  accuracy  of  the 
report,  I  think  I  can  make  as  accurate  a  transcript  of  the  notes  now  as  at  that 
time. 

Q.  When  you  transcribe  after  the  lapse  of  time  you  have  nothing  to  help 
you  except  the  figures  that  are  before  you  in  your  notes  1 

A.  That  is  all,  with  me. 

Q.  Are  you  not  aware  that  in  phonographic  reporting  there  is  frequent  obscurity 
in  the  haste  and  brevity  of  the  notation  ? 

A.  There  sometimes  is. 

By  Mr.  Manager  Butler  : 

Q.  I  observe  that  the  counsel  on  the  other  side  asked  for  the  politics  of  the 
Leader.     May  I  ask  you  for  the  politics  of  the  World? 
A.  I  have  understood  them  to  be  democratic. 

Evbrbtt  D.  Stark  sworn  and  examined. 

By  Mr.  Manager  Butler  : 

Question.  What  is  your  profession  7 
Answer.  I  practice  law  now, 
,   Q.  What  WAS  yonr  piofosion  in  September,  1866  7 
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A.  I  practiced  law  then. 

Q.  Where? 

A.  In  Cleveland.  I  may  say  I  was  formerly  a  short-hand  reporter,  and  do 
more  or  less  of  it  now  in  law  business. 

Q.  Did  you  report  the  speech  of  Andrew  Johnson,  President  of  the  Urited 
States,  from  the  balcony  of  the  Cleveland  hotel  on  the  night  of  the  3d  of  Septem- 
ber, 1866  ? 

A.  Yes,  sir. 

Q.  For  what  paper  ? 

A.  For  the  Cleveland  Herald. 

Q.  Did  you  take  it  in  short-hand  ? 

A.  I  did. 

Q.  Was  it  written  out  by  you  and  published  ? 

A.  It  was. 

Q.  Was  it  published  as  written  out  by  you  1 

A.  Yes,  sir. 

Q.  Have  you  your  short-hand  notes  ? 

A.  I  have  not. 

Q.  Ajre  they  in  existence  ? 

A.  I  suppose  not.  I  paid  no  attention  to  them.  I  suppose  they  were  thrown 
in  the  chip-basket. 

Q.  Did  yon  ever  compare  the  printed  speech  in  the  Herald  with  your  notes 
for  any  purpose,  or  with  the  manuscript  ? 

A.  I  did  with  the  manuscript  that  night.  That  is,  I  compared  the  slips  of 
proofs  that  were  furnished  with  the  copy  as  I  took  it  firom  the  original  notes. 

Q.  How  did  it  compare  ? 

A.  It  was  the  same. 

Q.  Were  the  slips  of  proofs  the  same  as  the  paper  published  the  next  day  7 

A.  Just  the  same,  with  such  typographical  corrections  as  were  made  there. 

Q.  Have  you  a  copy  of  the  paper  1 

A.  I  have. 

Q.  Will  you  produce  it  ?  [The  witness  produced  a  copy  of  the  Cleveland 
Herald,  of  September  4,  1866.J  Can  you  now  state  whether  this  is  a  substan- 
tially accurate  report  in  this  paper  of  what  Andrew  Johnson  said  the  night 
before  1 

A.  Yes,  sir ;  it  is  generally.  There  are  some  portions  there  that  were  cut 
down,  and  I  can  point  out  just  where  those  places  are. 

Q.  By  being  "  cut  down"  do  you  mean  the  substance  given  instead  of  the 
words  ? 

A.  Yes,  sir. 

Q.  Does  it  appear  in  the  report  which  are  substantial  and  which  are  the  ver^ 
batim  parts  1 

A.  Not  to  any  other  person  than  myself,  as  I  can  tell  from  my  i*ecollection. 

Q.  Can  you  point  out  that  which  is  substantial  and  that  which  is  accurate 
in  the  report  ? 

The  Witness.  Do  you  wish  me  to  go  over  the  whole  speech  for  that  purpose  1 
Mr.  Manager  Butler.  I  will,  for  Uie  present,  confine  myself  to  such  por- 
tions as  are  in  the  articles.     If  my  learnea  friends  want  you  to  go  over  the  rest 
they  will  ask  you.  « 

The  Witness.    Commencing  a  little  before  where  the  specification  in  the 
articles  of  impeachment  begins,  I  can  read  just  what  Mr.  Joiinson  said  at  that 
point. 
,    Q.  Do  so. 

A.  (Reading )  "Where  is  the  man  living,  or  the  woman,  in  the  community » 
that  I  have  wronged,  or  where  is  the  person  that  can  place  their  finger  apou 
one  single  hairbreadth  of  deviation  from  one  single  pledge  I  have  made,  or  oqa 
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single  violation  of  the  Constitution  of  the  country  ?  What  tongue  does  he  speak  f 
What  religion  does  he  profess  ?  Let  him  come  forward  and  place  his  finger 
upon  one  pledge  I  have  violated."  There  was  some  interruption  by  the  crowd, 
and  various  remarks  were  made,  of  which  I  have  noted  one,  because  only  one  did 
Mr.  Johnson  pay  any  attention  to,  and  that  was  a  voice  that  cried  **  Hang  Jeff.  Da- 
vis." ThePresidentsaid,"  Hang  Jeff.  Davis?  hang  Jeff.  Davis?  Why  don't  you?" 
There  was  then  some  applause  and  interruption,  and  he  repeated  ''why  don't 
you?"  and  there  was  again  applause  and  interruption ;  and  the  President  went  on, 
"  Have  not  you  got  the  court  ?  Have  not  you  got  the  court  ?"  repeating  it  twice. 
"Have  not  you  got  the  Attorney  General?  Who  is  your  Chief  Justice — and 
that  refused  to  sit  upon  the  trial  ?"  There  was  then  interruption  and  applause, 
and  he  went  on  to  say  :  **  I  am  not  the  prosecuting  attorney ;  I  am  not  the  jury ; 
but  I  will  tell  you  what  I  did  do :  I  called  upon  your  Congress  that  is  trying 

to  break  up  the  governfnent" .     At  that  point  there  was  interruption  and 

confusion,  and  there  may  have  been  words  there  uttered  by  the  President  that  I 
did  not  hear,  but  I  think  not.  "  Yes,  did  your  Congress  order  hanging  Jeff. 
Davis  ?"  and  then  there  was  confusion  and  applause.  And  then  the  President 
went  on  to  say,  •*  but  let  prejudices  pass,"  and  so  on. 

Q.  Will  you  now  come  toward  the  conclusion  of  the  other  point  menti6ned 
ia  the  specifications,  and  state  whether  you  reported  that  accurately  ? 

A.  Commencing  a  little  before  where  the  specification  is  of  the  speech  he 
said:  "  In  bidding  you  farewell  here  to  night,  I  would  ask  you,  with  all  the 
pains  Congress  has  taken  to  calumniate  and  malign  me,  what  has  Congress  done  T 
Has  it  done  anything  to  restore  the  Union  of  the  States  ?  But,  on  the  contrary, 
has  It  not  done  everything  to  prevent  it  ?  And  because  I  stand  now  as  I  did 
when  the  rebellion  commenced  I  have  been  denounced  as  a  traitor.  My  country- 
men, here  to-night,  who  has  suffered  more  than  I  ?  Who  has  run  greater  risk  ? 
Who  has  borne  more  than  I?  But  Congress,  factious,  domineenng,  tyranni- 
cal Congress,  has  undertaken  to  poison  the  minds  of  the  American  people  and 
create  a  feeling  against  me  " — so  far  Mr.  Johnson's  wprds,  and  I  concluded  the 
sentence  here  in  this  fashion — "  in  consequence  of  the  manner  in  which  I  have 
distributed  the  public  patronage."  These  were  not  Mr.  Johnson's  words,  but 
contained  in  a  summary  way  the  reasons  that  he  gave  just  at  that  point  for  his 
action. 

Mr.  EvARTS,  (to  the  managers.)  Do  you  propose  to  offer  this  report  of  the 
Cleveland  speech  also  ? 

Mr.  Manager  Butler.  I  propose  to  read  one  and  offer  all,  so  that  the  Presi- 
dent may  have  the  privilege  of  collating  them  in  order  to  have  no  injustice 
done  him  as  to  what  he  said. 

Mr.  EvARTS.  We  do  not  claim  any  privileges  of  that  kind;  on  the  contrary, 
we  propose  to  object  to  all  of  them  that  they  are  not  properly  proved. 

Mr.  Manager  Butlbr.  Certainly.  I  observed  that  the  President  objected  in 
his  answer  that  we  did  not  put  in  all  he  said,  and  I  mean  to  do  the  best  I  can 
in  that  regard  now. 

Mr.  EvARTS.  That  is  exactly  what  we  desire,  if  anything  is  to  come  in.  Now, 
I  will  proceed  with  the  witness. 

Cross-examined  by  Mr.  Evarts  : 

Q.  You  have  a  newspaper  report  here  1 

A.  I  have. 

Q.  And  that  is  all  you  have  ? 

A.  That  is  all  the  memorandum  I  have. 

Q.  The  only  memorandum  is  the  newspaper  report? 

A.  The  newspaper  report 

Q.  What  is  the  date  of  the  newspaper  ? 

A.  September  4,  1866. 
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Q.  Did  yon  make  a  stenographic  report  of  the  whole  of  the  President's 
speech? 

A.  I  did  with  one  exception. 

Q.  What  exception  is  that  t 

A.  It  was  a  part  of  what  he  said  abont  the  Freedmen's  Bnrean.  Somewhere 
about  the  commencement  of,  I  shonld  gay,  the  latter  half  of  his  speech  by  time, 
he  went  somewhat  into  details  and  figures  which  I  omitted  to  take  down. 

Q.  Did  you  write  out  your  notes  in  full  ? 

A.  No,  sir. 

Q.  You  never  did  that  1 

A.  I  never  did  that. 

Q.  And  you  have  not  now  either  the  notes  or  any  transcript  of  them  ? 

A.  Only  this. 

Q.  You  have  got  a  newspaper ;  I  understand  that.  Now,  did  you  prepare 
for  the  newspaper  the  report  that  is  there  contained  ] 

A.  I  did. 

Q.  And  you  prepared  it  on  the  plan  of  some  part  verbatim  and  some  part 
condensed  1 

A.  Yes,  sir. 

Q.  What  was  your  rule  of  condensation  and  the  motive  of  it? 

A.  I  had  no  definite  rule  that  I  can  give.  The  reason  why  I  left  out  a  part 
of  what  he  said  of  the  Freedmen's  Bureau  was 

Q.  That  was  not  condensed  at  all,  was  it  ? 

A.  That  part  was  not  taken.     That  I  did  take  was  somewhat  condensed. 

Q.  1  am  only  asking  about  what  you  did  take,  not  what  you  did  not  take. 
What  was  your  rule  in  respect  to  what  you  put  verbatim  into  your  report  and 
what  you  condensed  ?  How  did  you  determine  which  parts  you  would  treat  in 
one  way  or  the  other  ? 

A.  Well,  sir,  perhaps  I  was  influenced  somewhat  by  what  I  considered 
would  be  a  little  more  spicy  or  entertaining  to  the  reader. 

Q.  In  which  interest,  that  of  the  President  or  his  opponents  ? 

A.  Well,  I  do  not  know  that. 

Q.  Which  side  were  you  on  ? 

A.  I  was  opposed  to  the  President. 

Q.  But  you  do  not  know  which  you  thought  the  interest  was  you  selected 
the  spicy  part  for  ? 

A.  1  was  very  careful  of  those  parts  that  occasioned  considerable  excitement 
or  interest  in  the  crowd,  in  his  hearers,  to  take  them  down  carefully,  as  he  said' 
them. 

Q.  The  parts  that  the  crowd  were  most  interested  in  you  thought  you  would 
take  down  carefully? 

A.  With  more  particularity. 

Q.  And  the  parts  that  they  were  interested  in,  as  you  observed,  were  those 
that  they  made  the  most  outcry  about  ?     Was  it  not  so  ? 

A.  Yes,  sir ;  partially  so. 

Q.  That  was  your  judgment  and  guide? 

A.  Considerably. 

Q.  Now,  in  regard  to  the  condensed  part  of  your  report,  are  you  able  to  say^ 
that  there  is  a  single  expression  in  that  portion  of  your  report  which  was  used 
by  the  President,  so  that  the  words  as  they  came  from  his  mouth  were  there- 
set  dowa  ? 

A.  No,  sir  ;  I  think  it  is  not  the  case  in  those  particular  points  that  I  cour 
densed.     I  did  so  by  the  use,  in  some  part,  of  my  own  words. 

Q.  And  for  compression  of  space,  did  you  not  ? 

A.  Yes,  sir ;  primarily. 

21  IP 
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Q.  Was  not  your  rule  for  condensation  partly  when  you  had  got  tired  of  wrir 
ting  out? 

A.  No,  sir. 

Q.  Not  at  all? 

A.  One  reason  was  it  was  getting  on  between  three  and  four  o'clock,  and  I 
was  directed  to  cut  down  toward  the  last,  and  I  did  so  more  toward  th(^  last 
than  I  did  in  the  earlier  parts  of  the  speech. 

Q.  In  order  to  be  ready  for  the  press? 

A.  In  order  to  be  ready  for  the  morning  press. 

Mr.  EvAiiTS.     We  object  to  this  report  as  a  report  of  the  President's  speech. 

Mr.  Manager  Butlkk,  (lo  the  witness.)     Mark  it  with  your  initials  and  leave 
it  on  the  table.     [The  witness  marked  with  his  initials  **E.  D.  S."  the  copy  of 
the  Cleveland  Herald  referred   to  by  him.J     I  forgot  to  ask  you  what  are  the 
politics  of  the  Herald. 

The  Witness.  It  was  at  that  time  what  we  called  "Johnson  Republican." 
Some  called  it  **Po8t  Ottice  Republican."  The  editor  of  the  Herald  hiid  the 
post  office  at  that  time. 

Mr.  Manager  Butler.  I  propose  now,  sir,  to  offer  as  the  foundation,  as  the 
one  upon  which  I  rely,  the  Leader's  report  as  sworn  to  by  Mr.  Hudson,  the 
first  witness  as  to  this  speech. 

Mr.  EvARTS.  That  we  object  to  ;  and  the  grounds  of  objection,  made  mani- 
fest doubtless  to  the  observation  of  the  Chief  Justice  and  the  senators,  are 
greatly  enhanced  when  I  find  that  the  managers  are  in  possession  of  the  origi- 
nal minutes  of  a  short-hand  reporter  of  the  whole  speech,  and  his  transcript 
made  therefrom  and  sworn  to  by  him.  We  submit  that  to  substitute  for  this 
evidence  of  the  whole  speech,  upon  this  mode  of  authentication,  the  statement 
of  Mr.  Hudson,  upon  the  plan  and  theory  as  testified  to  by  him,  is  contrary  to 
the  first  principles  of  justice  in  evidence.  He  has  not  said  how  much  is  his  and 
how  much  is  the  reporter  Johnson's,  and  it  is  in  considerable  part  condensed,  a 
statement  of  "drift,"  determined  by  circumstances,  not  of  the  President's  utter- 
ance, liie  same  objection  will  be  made  if  this  second  or  Cleveland  Herald 
report  is  presented. 

Mr.  Manager  Butler.  I  do  not  propose  to  argue  the  question.  Suppose  we 
were  trying  any  other  case  for  substantive  words  ;  would  not  this  be  asuflicient 
proof?  I  do  not  propose  to  withdraw  tiie  other  report  of  Mr.  McEweu  I  pro- 
pose to  put  it  in,  subject  to  comment,  to  be  read  if  these  gentlemen  desire  it 
read,  and  the  other  report,  so  that  we  may  have  all  three  reports :  the  Post 
Office  report,  the  Republican  report,  and  the  Democratic  report.  A  natural  lean- 
ing makes  me  lean  to  this  particular  report  as  the  one  which  I  mean  shall  be 
the  standard  report,  because  it  is  sworn  to  expressly  by  the  party  a^?  having 
^ibeen  written  down  by  himself,  published  by  himself,  and  corrected  by  himself, 
and  I  am  only  surprised  that  there  should  be  objection  to  it. 

Mr.  EvARTS.  Nothing  can  better  manifest,  Mr.  Chief  Justice,  the  soundness 
of  our  objection  than  the  statement  of  the  manager.  He  selects  by  preft?rence 
4i  report  made  by  and  through  the  agency  of  political  hostility,  and  on  the  plan 
of  condensation,  and  on  the  method  of  condensing  another  man's  notes,  the  amount 
and  tonality  relatively  not  being  discerned,  instead  of  a  sworn  report  by  a  pho- 
nographer  who  look  every  word  and  brings  his  original  notes  transcribed,  and 
brings  his  transcription,  and  swears  to  their  accuracy  ;  and  here  deliberately,  in 
the  face  of  this  testimony  as  to  what  was  said,  thus  authentically  taken  and 
authentically  preserved  and  brought  into  court  to  be  verified,  the  honorable  rnana- 
iger  proposes  to  present,  as  of  the  speech  in  its  production,  the  notes  framed  and 
published  in  tlie  motive,  and  with  the  feeling  and  under  the  influence  and  in 
the  method,  that  has  been  stated.  We  object  to  it  as  evidence  of  the  words 
spoken. 

Mr.  ll^Ianager  Butlbr.  If,  Mr.  President  and  Senators,  I  had  not  lived  too 
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long  in  this  world  to  be  astonished  at  anything,  I  should  have  been  surprised  at 
the  tone  iu  which  this  proposition  is  argued.  Do  I  keep  back  from  these  gen- 
tlemen anybody's  report?  Do  I  not  give  them  all  reports — everything  I  can 
lay  uiy  hand  on  ?  Am  1  obliged  to  go  into  the  enemy's  camp  ?  Shall  I  not  use 
the  report  of  my  friends  and  not  of  my  enemies,  and  then  give  them  an  oppor- 
tunity of  having  the  reports  of  my  enemies  to  correct  that  of  my  friends  ?  Is 
all  virtue,  all  propriety  in  the  democratic  report  ?  Can  that  never  be  wrong  ? 
At  one  time  1  think  President  Johnson,  if  I  remember,  would  not  like  to  have 
me  put  in  the  *'  World's'*  report  of  him;  and  when  they  changed  exactly  I  do 
not  know.  I  have  offered  this  report — why?  Beciiuse  this  is  the  fullest  com- 
plete report.  Tlie  reason  why  I  did  not  rely  upon  Mr.  McE wen's  report  is  that  « 
he  testified  on  the  stand  that  he  got  tired  and  went  away  and  did  not  report  the 
whole  speech  ;  but  this  is  a  report  of  the  whole  speech,  and  the  only  report 
which  purports  to  be  a  report  of  the  whole  speech.  Mr.  Stark's  report,  as  he 
says,  left  out  a  portion.  Mr.  McEwen  expressly  swears  he  left  out  a  portion.  ^ 
Hence  I  cannot  put  them  in,  or  if  1  offered  to  do  so  I  should  be  met  with  the 
objection,  "  You  do  not  put  in  the  whole  speech."  I  do  choose  the  report  which 
the  witness  swears  is  a  complete  report  of  the  speech  except  so  far  as  he  synop- 
sized ;  and  then,  so  far  as  the  other  two  reports  go,  I  bring  them  in  here  to  cor- 
rect it,  so  that  the  President  shall  take  no  detriment.  Oh,  how  he  stickles  now 
for  exactness  !  The  President  was  willing  that  Mr.  Moore  should  make  a  speech 
for  him  on  the  ISth  of  August,  and  that  went  out.  Now,  then,  here  are  three 
reports,  representing  the  three  unfortunate  divisions  of  opinion  on  this  question  ; 
and  we  offer  them  all  to  the  counsel.  We  say  which  we  prefer,  and  then  he 
almost  berates  us,  as  much  as  his  courtesy  will  allow  him  to  do,  because  we 
choose  our  friends,  and  I  am  glad  to  say  not  his.  The  question  is  not  of  com- 
petency but  of  weight  of  evidence,  and  has  simply  been  argued  so.  [Mr.  Evarts 
rose.]  I  a^k  that  there  may  be  a  decision.  I  think  I  have  the  close  some  tim^, 
sir. 

Mr.  Evarts.  Not  on  our  objection. 

Mr.  Manager  Bltlkr,  I  beg  your  pardon  ;  it  is  on  my  offer. 

Mr.  Evart-s.  Our  objection. 

Mr.  ^lauager  Bltlkr.  No  ;  my  offer. 

The  CniKF  JirsTiCK.  Do  the  counsel  desire  to  be  heard  further  ? 

Mr.  ^lanager  Bl  tlrr.  Does  not  the  presiding  officer  think  we  have  the  close  ? 

The  Chief  Justice.  The  counsel  for  the  respondent  have  not  exhausted 
their  hour. 

Mr.  Manager  Butler.  Have  we  got  to  keep  ou,  in  order  to  get  the  close, 
until  we  occupy  our  wliole  hour? 

The  Chief  Justice.  The  rule  of  the  Senate  is  that  each  side  shall  have 
an  hour. 

Mr.  Manager  Butler.  Be  it  so.     I  cau  even  get  on  with  that  rule. 

Mr.  Evarts.  Discredit  is  now  thrown  upon  the  most  authentic  report,  first 
by  an  observation  that  it  omits  a  part  of  the  speech,  and  secondly  by  a  sugges- 
tion that  it  has  but  democratic  responsibility.  There  you  have  it  fairly  and 
squarely,  that  it  is  not  on  the  accuracy  of  phonography  nor  on  the  honesty  of 
transcription,  but  on  the  color  of  the  mind  tFirough  which  the  President's  speech 
is  to  bo  run,  and  by  double  condensation  reproduced  to  the  tone  and  the  temper 
of  a  party  print.  There  is  precisely  that  condensation  in  the  first  original  notes 
of  Mr.  Hudson,  and  condensation  then  from  those  notes  into  the  space  that  the 
newspaper  takes,  and  is  offered  confessedly  on  the  principle  of  selection  which 
the  learned  managers  have  adopted  of  preferring  what  they  consider  a  friendly 
report.  Mr.  Chief  Justice  and  senators,  I  have  read  neither  of  them.  1  did 
not  know  before  that  the  question  of  whether  the  authenticity  of  stenography 
was  reliable  depended  upon  the  political  opinions  of  the  stenographer.  We 
submit  that  there  is  no  proper  evidence ;  there  is  no  living  witness  th«t  by  mem- 
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ory  can  produce  the  President's  spcfccb,  and  there  is  no  such  authentication  of 
notes  in  any  case  but  Mr.  McEwen's  that  makes  the  published  speeches  evi- 
dence. 

Mr.  Manager  Butler.  I  shall  not  debate  the  matter  further.  I  rise  simply 
to  say  that  I  have  made  no  such  proposition.  I  think  this  is  an  accurate  report 
80  far  as  we  have  put  it  into  the  articles.  It  is  an  accurate  report,  a  sworn 
accurate  report,  and  by  a  man  whom  we  can  trust  and  do  trust.  The  others, 
we  think,  are  just  as  accurate  perhaps ;  that  we  do  not  go  into ;  we  simply  put 
them  forward,  so  that  if  there  is  any  change  the  Presidont  may  have  the  benefit 
of  it.  He  comes  in  here  in  his  answer  and  says  that  we  will  not  give  him  the 
full  benefit  of  all  he  said ;  and  then,  when  we  take  great  pains  here  to  bring 
everybody  that  made  a  report  that  we  can  hear  of  in  this  case  and  we  offer  them 
all,  he  says  we  must  take  a  given  one.  To  that  we  answer  we  take  the  one  that 
has  the  whole  speech.  And  now  I  will  test  the  question  :  if  the  gentlemen  will 
agree  not  to  object  to  McEwen's  report  because  it  is  not  a  report  of  the  whole 
speech,  I  will  take  that. 

Mr.  EvARTS.  We  will  not  make  that  objection. 

Mr.  Manager  Butler.  Very  good  ;  put  it  in  then. 

The  Chief  Justice.  The  honorable  manager  then  withdraws  his  proposition 
to  read  the  Cleveland  Leader  ? 

Mr.  Manager  Butler'.  No,  sir;  I  am  going  to  read  this  and  put  in  both  th 
others  as  evidence,  with  your  leave.     I  will  take  this  as  the  standard  copy. 

Mr.  Howard.  Mr.  President,  if  the  managers  have  no  objection  to  it,  I 
desire  to  move  that  the  trial  be  postponed  until  to-morrow  at  the  usual  hour, 
for  the  purpose  of  enabling  the  Senate  to  transact  some  business. 

Mr.  CoNKLiNO  and  others.  Let  us  finish  this  matter. 

Mr.  Howard.  I  withdraw  my  motion  for  the  present. 

Mr.  Manager  Butler.  Mr.  Clerk,  will  you  have  the  kindness  to  read  this? 
(Handing  to  the  chief  clerk  the  Cleveland  Leader  of  September  4,  1866.) 

Mr.  EvARTs.  The  honorable  managers  will  correct  us  if  we  are  in  error  in 
supposing  that  when  I  had  made  manifest  our  objections  to  the  imperfect  reports, 
as  matter  of  lawful  right  on  our  part  to  object,  the  managers  said  that  if  we 
would  not  object  to  McEwen's  for  incompleteness  they  would  put  that  in  as  the 
report  of  the  speech.     Now,  it  seems,  they  propose  to  put  the  others  in  also. 

Mr.  Manager  Butler.  We  want  to  be  fully  understood,  so  tlv^t  we  shall 
have  no  mistake.  We  put  this  in  as  the  standard.  We  put  in  the  other  two, 
BO  that  if  the  President  comes  in  here  with  witnesses  to  say  it  is  not  true, 
(because  all  things  are  possible^)  then  we  shall  have  the  additional  authentica- 
tion of  the  other  two  reports. 

Mr.  EvARTS.  The  learned  manager  is  familiar  enough  with  the  course  of 
trials  to  know  that  it  will  be  time  enough  for  him  to  bring  forth  these  additiQnkl 
copies  to  contradict  this  movement  of  ours  when  we  make  it. 

Mr.  Manager  Butler.  I  never  knew  that  was  the  way.  Will  you  allow 
this  to  be  read,  or  do  you  still  make  any  objection  ?  I  claim  that  they  shall  all 
go  in. 

Mr.  EvARTS.  We  object  to  the  two  copies  from  newspapers. 

Mr.  Manager  Butler.  Very  good.  I  ask  that  that  question  be  decided, 
then.     We  say  they  all  go  in. 

The  Chief  Justice,  (to  the  managers.)  You  offer  the  Cleveland  Leader 
first? 

Mr.  Manager  Butler.  I  offer  the  whole  three  at  once. 

The  Chief  Justice.  The  Chief  Justice  will  not  put  the  question  upon  all 
three  at  once  unless  so  directed  by  the  Senate. 

Mr.  Manager  Butler.  Under  the  direction  of  the  presiding  officer,  I  will 
offer  first  the  Leader,  and  ask  a  vote  on  that. 

The  Ohibp  Justice.  The  managers  offer  a  report  made  in  the  Leader  news- 
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paper  of  Cleveland  as  evidence  in  the  cause.  It  appears  from  the  statement  of 
the  witness,  Hudson,  that  the  report  was  not  made  by  him  wholly  from  his 
own  notes,  but  from  his  own  notes  and  the  notes  of  another  person  whose  notes 
are  not  produced,  nor  is  that  person  himself  produced  for  examination.  Under 
these  circumstances  the  Chief  Justice  thinks  that  that  paper  is  inadmissible. 
Does  any  senator  desire  a  vote  of  the  senate  on  the  question  ? 

Mr.  Drakk.  I  ask  for  a  vote  on  the  question,  sir. 

Mr.  Manager  Butler.  I  supposed  this  question  was  to  bo  decided  without 
debate. 

The  Chief  Justice.  It  is.  Senators,  you  who  are  of  opinion  that  the 
Leader  newspaper  is  admissible  in  evidence 

Mr.  CoNNKSS  and  Mr.  Sumxer  called  for  the  yeas  and  nays  ;  and  they  were 
ordered. 

The  Chief  Justice.  Senators,  you  who  are  of  opinion  that  the  Leader 
newspaper  is  admissible  in  evidence  will,  as  your  names  are  called,  answer 
•*yea;"  those  of  the  contrary  opinion,  •*  nay." 

The  question  being  taken  by  yeas  and  nays,  resulted — yeas  35,  nays  II ;  as 
follows  : 

Yeas — Messrs.  Anthony,  Cameron,  Cattell,  Chandler,  Cole.  Conkling,  Conness,  Corbett, 
Cragin,  Drake,  Edmunds,  Ferry,  Fensenden,  Frelinghuysen,  Henderson,  Howard,  Johnson, 
Morgan,  Morrill  of  Maine,  Morrill  of  Vermont,  Norton^  Nye,  Patterson  of  New  Hampshire, 
Pomeroy,  Ramsey,  Koss,  Sherman,  Sprague,  Stewart,  Sumner,  Thayer,  Tipton,  Van  Winkle, 
Willey,  and  Williams— 35. 

Nays — Messrs.  Buckalew,  Davis,  Dixon,  Doolittle,  Fowler,  Hendricks,  Howe,  McCreery, 
Patterson  of  Tennessee,  Trumbull,  and  Vickers — 11. 

Not  Voting — Messrs.  Bayard,  Grimes,  Harlan,  Morton,  Saulsbury,  Wade,  Wilson,  and 
Yates — 8. 

The  Ohikf  Justice.  On  this  question  the  yeas  are  35,  and  the  nays  are  II. 
So  the  report  of  the  Leader  is  admitted  in  evidence. 

Mr.  Manager  Butler.  I  now  offer  also  the  report  of  Mr.  McEwen.  Is  that 
objected  to  ? 

Mr.  EvAR  rs.  Our  former  objection.     We  make  no  additional  objection. 

Mr.  Manager  Butler.  Then  I  understand  that  is  in  evidence.  I  now  offer 
the  report  of  Mr.  Stark  in  the  Cleveland  Herald.     Is  there  any  objection  to  that  ? 

Mr.  EvARTS.  The  same,  I  suppose. 

Mr.  Manager  Butler.  Now  I  will  read  the  report  in  the  Leader,  as  it  is  a 
short  one. 

Mr.  Howard.  I  understand  that  the  honorable  managers  are  about  to  read 
these  speeches  from  the  reports. 

Mr.  Manager  Butler.  Unless  the  reading  may  be  dispensed  with  and  they 
be  put  in  i»rint! 

Mr.  Johnson.  Let  them  be  considered  as  read. 

Mr.  Stanbery.  We  do  not  want  them  read. 

Mr.  ilanager  Butler.  Very  well,  then,  I  do  not  want  the  reading.  They 
will  be  taken  as  read,  and  printed.     [''Agreed."] 

The  reports  thus  put  in  evidence  are  as  follows : 

"    [From  the  Cleveland  Leader.] 

President  Johnson^ s  speech, 

Fellow-Cftizens  :  It  is  not  for  the  purpose  of  making  a  speech  that  I  now  appear  before 
you.  I  am  aware  of  the  great  curiosity  which  prevails  to  see  strangers  who  have  notoriety 
and  distinction  in  the  country.  I  know  a  large  number  of  you  desire  to  see  General  Grant, 
and  to  hear  what  he  hjis  to  say.  [A  voice:  ** Three  cheers  for  Grant."]  But  you  cannot 
see  him  tx»-night.  He  is  extremely  ill.  I  repeat  I  am  not  before  you  now  to  make  a  speech, 
but  simply  to  make  your  acquaintance — to  say  how  are  yon  and  bid  you  good-bye.  We  are 
on  our  way  to  Chicago,  to  participate  in  or  witness  the  laying  of  the  corner-stone  of  a  mon- 
ument to  the  memory  of  a  oistinguished  fellow-citizen  who  is  now  no  more.  It  is  not  neces- 
sary' for  me  to  mention  the  name  of  Stephen  A.  Douglas  to  the  people  of  Ohio.  [Applause.] 
I  am  free  to  say  I  am  flattered  by  the  demonstratioxu  I  have  witnessed,  aiid  beln^  ^k^^j^-^^ 
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I  don't  mean  to  think  it  porsonal,  bnt  as  an  evicience  of  ^vhat  is  pervading-  the  public  mind« 
and  this  demonstration  is  nothing  more  nor  less  than  an  indication  of  the  latent  sentiment 
or  feelinfif  of  the  great  masses  of  the  people  with  regard  to  tliis  great  question. 

I  come  before  you  as  an  American  citizen  simply,  and  not  as  the  Chief  Magistrate  clothed 
in  the  insignia  and  paraphernalia  of  state,  being  an  iuhabitunt  of  a  State  in  this  Union ; 
I  know  it  ha.s  been  said  thst  I  was  un  alien,  (laughter,)  atixl  that  I  did  not  reside  in  one  of 
the  States  of  the  Union,  and  therefore  I  could  not  be  the  Chief  Magistrate,  though  the 
Constitution  declares  that  I  must  bo  a  citizen  to  occupy  that  office.  Therefore,  all  that  was 
newssary  to  depose  its  occupjint  was  to  declare  the  office  vacant,  or  under  a  pretext  to  prefer 
articles  of  impeachment.  And  thus  the  individual  who  occupies  the  Chief  Magistracy  was 
to  bo  disposed  of  and  driven  from  power. 

There  was,  two  years  ago,  a  ticket  before  you  for  the  pre-sidency.  I  was  placed  upon 
that  ticket  with  a  distinguished  citizen,  now  no  more.  [Voices — "It's  a  pity;"  **Too 
bad;"  **  Unfortunate."]  Yes,  I  know  there  are  some  who  say,  "Unfortunate."  Yes, 
unfortunate  for  some  that  God  nilos  on  high  and  deals  in  justice.  [Cheers.]  Yes, 
unfortunate!  The  ways  of  Providence  are  myst<?rious  and  incomprehensible,  controllinff 
all  those  who  exclaim,  "Unfortunate."  "Bully  for  you."]  I  was  going  to  say, 
my  countrymen,  a  short  time  since  I  was  elected  and  placed  upon  the  ticket.  There 
was  a  platfonn  proclaimed  and  adopted  by  those  who  placed  me  upon  it.  Notwith- 
standing fi  mendacious  press ;  notwithstanding  a  subsidizecl  gang  of  hirelings  who  have  not 
ceased  to  traduce  me,  I  nave  discharged  all  my  official  duties,  andfultilled  my  pledges.  And 
I  say  here  to-night  that  if  my  predecessor  had  lived,  the  vials  of  wrath  would  have  poured 
out  upon  him.  [Cries,  •*  Never !"  "  Never!"  and  three  cheers  for  the  Congress  of  the  United 
States.]  I  came  here  as  I  was  passing  along,  and  having  been  called  upon  for  the  pur- 
pose of  exchanging  views,  and  ascertaming,  if  we  could,  who  was  wrong.  [Cries,  "  Vou 
are!"]  That  was  my  object  in  appearing  before  you  to-night.  I  want  to  say  that  I  have 
lived  among  the  American  people,  and  have  represented  them  in  some  public  capacity  for 
the  last  twenty-five  years.  Where  is  the  man  or  the  woman  who  can  place  his  finger  upon 
one  single  act  of  mine,  deviating  from  any  pledges  of  mine  or  in  violation  of  the  Constitu- 
tion of  the  country?     [Cheers  and  cries  of  "New  Orleans!"] 

Who  is  he — what  language  does  he  speak  ? — wl^at  religion  does  he  profess — that  can  come 
and  place  his  finger  upon  one  pledge  I  ever  violated,  or  one  principle  I  ever  proved  false  to  f 
[Voice,  "New  Orleans!"  Another,  "Why  don't  you  hang  Jeif. Davis?"]  Hang  Jeff. 
Davis?  [Shouts  and  cries  of  "Down  with  him!" J  Hang  Jefl".  Davis  ?  [Voice,  "Hauff 
Wendell  Phillips!"]  W^hy  don't  i/ou  hang  him?  [Cries  of  "  Give  us  an  opportunity!"] 
Haven't  you  got  the  court?  Haven't  you  got  the  Attorney  General?  Who  is  your  Chief 
Justice,  who  has  refused  to  sit  on  his  trial  ?  [Groans  and  cheers.]  I  am  not  the  Chief  Jus- 
tice! I  am  not  the  Attorney  General!  I  am  no  jury !  But  I'll  tell  you  what  I  did  do.  I 
called  upon  your  Congress,  that  is  trying  to  break  up  the  government.  [Hisses  and  cries  of 
"Alio!  Great  confusion.  Voice,  "Don't  get  mad!"]  I  am  not  mad.  [Hisses.]  I 
will  tell  you  who  is  mad.  "Whom  the  gods  want  to  deMroy  they  first  make  mad."  Did 
your  Congress  order  any  of  them  to  be  tried  ?  [Three  cheers  for  Congress.  ]  Then,  fellow- 
citizens,  we  might  as  well  allay  our  passion  and  permit  reason  to  resume  her  empire  and 
prevail.  In  presenting  the  few  remarks  that  I  designed  to  make,  my  intention  was  to 
address  myself  to  your  common  sense,  your  judgment,  your  better  feelings,  not  to  the  pas- 
sion and  malignancy  of  your  hearts.  [Voice,  "How  about  Moses?"]  This  was  my  object 
in  presenting  myself  on  this  occasion,  and  to  say  "how  d'ye"  and  "good-bye."  In  the 
assembly  here  to-night  the  remark  has  been  made  "traitor!"  Traitor,  my  countrymen ! 
Will  you  hear  me  ?  [Cries,  "Yes !"]  And  will  you  hear  me  for  my  cause  and  for  the  Con- 
stitution of  my  country?     ["Yes !     Yes!     Go  on  !"] 

'  I  want  to  know  when  or  where  or  under  what  circumstances  Andrew  Johnson,  not  as 
Executive,  but  in  any  capacity,  ever  deserted  any  principle,  or  violated  the  Constitution  of 
this  country.  [Never!  never!]  Let  me  ask  this  large  and  intelligent  audience  if  your  Sec- 
retary of  State,  who  served  four  years  under  Mr.  Lincoln,  and  who  was  placed  upon  the 
butcher's  block  as  it  were  and  hacked  and  gashed  all  to  pieces,  scarred  by  the  assassin's 
knife — when  he  turned  traitor?  [Cries  of  "Never!  "J  If  1  were  disposed  to  play  the  ora- 
tor and  deal  in  declamation,  even  to-night  I  would  imitate  one  of  tlie  ancient  tragedies,  and 
would  take  Mr.  Seward,  bring  him  before  you,  and  point  you  to  the  hacks  and  scars  upon 
his  person.  ["  Voice,  God  bless  him  !  "]  I  would  exhibit  the  bloody  garments  saturated 
with  gore  from  his  gaping  wounds.  Then  I  would  ask  you,  who  is  the  traitor?  [Voice: 
"  Thad.  Stevens !  "]  Why  don't  you  hang  Thad.  Stevens  and  WYmdcll  Phillips?  [Cheers.] 
I  have  been  fighting  traitors  in  the  south.  They  have  been  whipped  and  crushed.  They 
acknowledge  their  defeat  and  accept  the  terms  of  the  Constitution.  And  now,  as  I  go  round 
the  circle,  having  fought  traitors  at  the  south,  I  am  prepared  to  fight  them  at  the  north, 
[Cheers,]  God  being  willing,  with  your  help.  [Cries,  "We  won't  give  it."]  They  will  be 
crushed  north  and  this  glorious  Union  of  ours  will  be  preserved.  [Cheers.]  I  do  not  come 
hero  as  the  Chief  Magistrate  of  twenty-five  States  out  of  thirty-six.     [Cheers.] 

I  come  here  to-night  with  the  flag  of  my  country  and  the  constellation  of  thirty-six  stars 
untarnished.  Are  you  for  dividing  this  country?  [Cries,  "No."]  Then  I  am  President, 
and  President  o^  the  whole  United  States.    [Cheers.]    I  will  tell  you  another  thing.    I 
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understand  he  discotdant  notes  in  this  crowd  to-nipht.  He  who  is  opposed  to  the  restora- 
tion of  the  government  and  the  Union  of  the  States  is  a  greater  traitor  than  Jeff.  Davis  or 
Wendell  Phillips.  [Loud  cheers.]  I  am  against  both  of  them.  [Cries,  "Give  it  to  them."] 
Some  of  you  talk  about  traitors  in  the  south,  who  have  not  courage  to  go  away  from  your 
homes  to  fig-ht  them.  [Langhter  and  cheers.]  The  courageous  men,  Grant,  Sherman,  Far- 
ragut,  and  the  long  list  of  the  distinguished  sods  of  the  Union,  were  in  the  field,  and  led  on 
'their  gallant  host^  to  conquest  and  to  victory,  while  you  remained  cowardly  at  home. 
[Applause  ;  bully.]  Now  when  these  brave  men  have  returned  home,  many  of  whom  have 
left  an  arm  or  a  leg  or  their  blood  upon  many  a  battle-field,  they  found  you  at  home  specu- 
lating and  committing  frauds  upon  the  government.  [Laughter  and  cheers.]  You  pretend 
now  to  have  ereat  respect  and  sympathy  for  the  poor,  brave  fellow  who  has  left  an  arm  on 
the  battle-fielu.  [Cries,  "Is  this  dignified  ?  "J  I  understand  you.  You  may  talk  about 
the  dignity  of  the  President.  [Cries,  "  How  was  it  about  his  making  a  speech  on  the  ^2d 
of  February  ?  "]  I  have  been  with  you  on  the  battle-fields  of  this  country,  and  I  can  tell 
yon  furthermore  to-night,  who  have  to  pay  these  brave  men  who  shed  their,  blood.  You 
speculated,  and  now  the  great  mass  of  the  people  have  got  to  work  it  out.     [Cheers.  J 

It  is  time  that  the  great  mass  of  the  American  people  should  understand  what  your  designs 
are.  [A  voice,  *'  What  did  General  Butler  say?"]  What  did  General  Butler  say?  [Hisses.] 
What  did  Grant  say?  [cheers]  and  what  does  General  Grant  say  about  General  Butler? 
[Laughter  and  cheers]  What  does  General  Sherman  say?  [A  voice,  "What  does  Sheri- 
dan say?  New  Orleans  !  New  Orleans!"]  General  Sheridan  says  that  he  is  for  the  resto- 
ration of  the  government  that  General  Sheridan  fought  for.  [Bully.]  But,  fellow-citizens, 
let  this  all  pass.  I  care  not  for  my  dignity.  There  is  a  certain  portion  of  our  countrymen 
will  respect  a  citizen  wherever  he  is  entitled  to  respect.  [A  voice,  "That's  so."]  There  is 
another  class,  that  have  no  respect  for  themselves,  and  consequently  they  cannot  respect  any 
one  else.  [Laughter  and  cheers.]  I  know  a  man  and  a  gentleman  whenever  I  meet  him. 
I  have  only  to  look  in  his  face ;  and  if  I  was  to  see  yours  by  the  light  of  day  I  do  not  doubt 
but  that  I  should  see  cowardice  and  treachery  written  upon  it.  [Laughter  and  cheers.] 
Come  out  here  where  I  can  see  you.  [Cheers.]  If  you  ever  shoot  a  man  you  will  do  it  in 
the  dark,  and  pull  the  trigger  when  no  one  is  by  to  see.  [Cheers.]  I  understand  traitors. 
I  have  been  fighting  them  at  the  southern  end  of  the  line,  and  we  are  now  fighting  them  in 
the  other  direction.  [Laughter  and  cheers.]  I  came  here  neither  to  criminate  nor  recrimi- 
nate, but  when  attacked,  mv  plan  is  to  defend  myself.     [Cheers.] 

When  encroached  upon,  f  care  not  from  what  quarter  it  comes,  it  will  meet  with  resistance. 
As  Chief  Magistrate,  I  felt,  after  taking  the  oath  to  support  the  Constitution,  and  when  I  saw 
encroachments  upon  your  constitutional  rights,  I  dared  to  sound  the  tocsin  of  alarm  [Three 
cheers  for  Andrew  Johnson.]  Then,  if  this  be  right,  the  head  and  front  of  my  offending  is 
in  telling  when  the  Constitution  of  our  country  was  trampled  upon.  Let  me  say  to  those 
who  thirst  for  more  blood,  who  are  still  willing  to  sacrifice  human  life,  if  you  want  a  victim, 
and  the  country  requires  it,  erect  your  altar  and  lay  me  upon  it  to  pour  the  last  libation  to 
human  fre<'dora.  [Loud  applause.]  I  love  my  country.  Every  public  act  of  my  life  testi- 
fies that  it  is  so.  Where  is  tlie  man  that  can  put  his  finger  upon  any  one  act  of  mine  that  goes 
to  prove  to  the  contrary  ?  And  what  is  my  offending  ?  [Voice,  "  Beca.use  you  are  not  a  rad- 
ical," and  cries  of  "  Veto !"]  Somebody  says  "  Veto !"  Veto  of  what is  called  the  Freed- 

men's  Bureau  bill?  I  can  tell  you  what  it  is.  Before  the  rebellion  commenced,  there  were 
4,000,000  of  slaves  and  about  340, 0(K)  white  people  living  in  the  south.  These  latter  paid 
expenses,  bought  the  lands  and  cultivated  them,  and,  after  the  crops  were  gathered,  pocketed 
the  profits.  That's  the  way  the  thing  stood  up  to  the  rebellion.  The  rebellion  commenced, 
the  slaves  were  liberated,  and  then  came  up  the  Freedmen's  Bureau  bill.  This  provides  for 
the  appointment  of  agents  and  sub-agents  in  all  States,  counties,  and  school  districts,  who 
have  power  to  make  contracts  for  the  freedmen  and  to  hire  them  out,  and  to  use  the  military 
power  to  cariT  them  into  execution.  The  cost  of  this  to  the  people  was  Si 2,000, 000  at  the 
beginning.  The  further  expense  would  be  greater,  and  you  are  to  be  taxed  for  it.  That  is 
why  I  vetoed  it.  I  might  refer  to  the  civil- rights  bill,  which  is  even  more  atrocious.  I  tell 
you,  my  countrymen,  that  though  the  powers  of  hell  and  Thad.  Stevens  and  his  gang  were 
by,  they  could  not  turn  me  from  my  purpose.  There  is  no  power  that  could  turn  me  except 
you  and  the  God  who  snoke  me  into  existence. 

In  conclusion,  he  said  that  Congress  had  taken  much  pains  to  poison  their  constituents 
against  him.  But  what  had  Congress  done  ?  Have  they  aone  anything  to  restore  the  Union 
ot  these  States  ?  No ;  on  the  contrary,  they  had  done  eveirthinff  to  prevent  it ;  and,  because 
he  stood  now  where  he  did  when  the  rebellion  commenced,  he  haa  been  denounced  as  a  traitor. 
Who  had  nm  greater  risks  or  made  greater  sacrifices  than  himself?  But  Congress,  factious 
and  domineering,  had  taken  to  poisoning  the  minds  of  the  American  people.  It  was  with 
them'  a  que.stiou  of  power.  Every  friend  of  theirs  who  holds  an  office  as  assessor,  collector^ 
or  postmaster,  [A  voice — "  Turn  Benedict  out!"]  wanted  to  retain  his  place.  IJotatiou  in 
oflBcc  used  to  be  thought  a  good  doctrine  by  Washington,  Jefferson,  and  Adams ;  and  Andrew 
Jackson,  God  bless  him,  thought  so.  [Applause.]  This  gang  of  office-holders — these  blood- 
suckers and  cormorants — had  got  fat  on  the  country.  You  have  got  them  over  your  district. 
Hence  you  see  a  system  of  le^slation  proposed  that  these  men  shall  not  be  turned  out ;  and 
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the  President,  the  ouly  channel  throug^h  which  the^  can  he  reached,  ib  called  a  tTrant  H« 
thought  the  time  had  come  when  those  who  had  enjojed  fat  offices  for  four  years  should  ghre 
way  for  those  who  had  fought  for  the  country.  Hence  it  was  seen  why  he  was  assailed  and 
traauced.  He  had  stood  hy  thorn  in  the  field,  and,  €rod  willing,  he  would  continue  to  stand 
hy  them.  He  had  turned  aside  from  the  thread  of  his  remarks  to  notice  the  insult  soug^bt  to 
he  given  him.  When  an  insult  offered  he  would  resent  it  in  a  proper  manner.  But  he  was 
free  to  say  he  had  no  revengeful  or  resentful  feelings.  All  he  wanted  when  the  war  was  over 
and  peace  had  come  was  for  patriotic  and  Christiau  men  to  rally  round  the  flag  of  the  country 
in  a  fraternal  hug,  and  resolved  that  all  shall  perish  rather  than  that  the  Union  shall  not  hie 
restored.  While  referring  to  the  question  of  suffrage,  some  one  in  the  crowd  asked  him, 
**How  about  Louisana?'  To  which  he  responded,  **Let  the  negroes  vote  in  Ohio  before 
you  talk  about  their  voting  in  Louisiana."  ^Laughter  and  cries  of  "  Good  !"]  **  Take  the 
beam  out  of  your  own  eye  oefore  you  see  the  mote  in  your  brother's."  [Renewed  laughter.} 
In  conclusion,  after  some  further  remarks,  he  invoked  God's  best  blessings  on  bis  hearers, 
r  Applause.] 

[D.  C.McE  wen's  report  of  the  Cleveland  speech.] 

Fellow-Citizens  of  the  City  of  Cleveland:  In  being  presented  here  to-night,  not 
for  the  purpose  of  making  a  speech,  I  am  well  aware  of  the  great  curiosity  that  exists  on  the 
part  of  strangers  in  reference  to  seeing  individuals  who  are  hero  amongst  them  who  have  a 
notoriety  and  distinction  in  the  country.  Most  of  the  persons  here  to-night — [A  voice, 
** Louder  !"]  Well,  you  must  remember  there  are«  good  many  people  here  to-night,  audit 
requires  a  pretty  strong  voice  to  reach  the  utmost  verge  of  this  audience  to-night,  and  espe^ 
cially  one  who,  from  speaking  for  the  last  two  or  three  days,  has  to  some  extent  marred  or 
destroyed  what  little  voice  he  had.  But  for  the  time  I  consume,  if  you  will  bear  with  me,  I 
will  try  and  make  myself  heard,  notwithstanding  the  hoarseness  under  which  I  labor.  What 
I  was  going  to  say,  though,  is,  I  know  that  a  large  number  are  here  who  would  desire  to  see 
General  Grant,  and  to  hear  what  he  might  say.  [A  voice,  "That's  so."]  But  the  fact  is 
that  General  Grant  is  extremely  ill.  His  health  will  not  permit  of  his  anpearing  before  this 
audience  here  to-night.  It  would  be  much  more  pleasure  to  me  to  hear  nim  here  before  you, 
and  to  hear  what  he  might  have  to  say,  than  to  give  a  speech  of  my  own,  or  to  give  the  rea- 
sons of  his  absence  on  this  occasion.  So  then  it  will  not  be  expected  he  will  be  here.  He 
will  not  address  you  to-night.  You  cannot  see  him  to-night,  so  far  as  that  goes,  on  account 
of  his  extreme  indisposition. 

Fellow-citizens,  in  being  before  you  to-night  it  is  not  for  the  purpose  of  making  a  speech, 
but  simply  to  make  your  acquaintance,  and  while  I  am  tolling  you  **  How  do  you  do,'*  at 
the  very  same  time  to  tell  you  **  Good  bye."  We  are  here  to-day  on  our  tour  to  a  visit  for 
the  purpose  of  participating  in  or  witnessing  the  laying  of  the  chief  comer-stone  to  a  monu- 
ment to  be  erected  to  one  of  our  distinguished  fellow-citizens,  who  is  no  more.  It  is  not 
necessary  for  me  to  mention  the  name  of  Stephen  A.  Douglas  to  the  people  of  Ohio.  [Cheers.  ] 
It  is  a  name  familiar  to  all ;  and,  being  on  a  tour  to  participate  in  the  ceremonies,  passing 
through  this  city  and  section  of  country,  and  witnessing  the  demonstration  or  manifestations 
of  regard  and  respect  which  have  been  made,  I  am  free  to  say  to  you  that  so  far  as  I  am  con- 
cerned— and  I  think  I  may  speak  for  all  those  who  accompany  me — that  we  feel  extremely 
flattered  and  gratified  at  the  demonstrutionsthat  have  been  made  by  the  people  of  ihe  country 
through  which  we  have  passed.  And  in  being  flattered  I  want  at  the  same  time  to  state  that 
I  don't  consider  that  entirely  personal,  but  as  an  evidence  of  what  is  pervading  the  public 
mind,  that  there  is  a  great  issue  before  the  country  that  is  not  yet  settled,  and  these  demon- 
strations are  nothing  more  nor  less  than  an  indication  of  a  latent  sentimont  of  the  feeling  of 
the  great  mass  of  the  people  which  is  being  developed  in  reference  to  the  proper  settlement 
of  those  great  questions.     [Cheers.] 

And  in  coming  before  you  to-night,  I  come  before  you  an  American  citizen.  Not  simply 
as  the  Chief  Magistrate  receiving,  and  going  along  as  an  officer  with  the  insignia  and  para- 
phernalia of  State,  but  appear  before  you  as  a  fellow-citizen,  being  an  individual  of  one  of 
the  States  of  this  IJnion.  I  know  that  it  has  been  said  and  contended  for  on  the  part  of  some 
that  I  was  an  alien — [laughter,  and  cries  of  '*  Shame  "] — that  I  did  not  reside  in  one  of  the 
States  of  the  Union,  and  therefore  I  could  not  be  Chief  Magistrate,  though  the  Constitution 
declared  that  I  was.  And  all  that  was  necessary  was  simply  to  introduce  a  resolution  declar- 
ing the  office  vacant  or  deposing  the  occupant  or  under  pretext  to  prefer  articles  of  impeach- 
ment, and  that  the  individual  who  occupied  the  Chief  Magistracy  was  to  be  disposed  of  and 
driven  from  power.  [Cries  of  "Never."]  But,  fellow-citizens,  but  a  short  time  since  yon 
had  a  ticket  before  you  for  the  Presidencv  and  Vice-Presidency.  I  was  placed  upon  that 
ticket  with  a  distinguished  fellow-citizen  who  is  now  no  more.  Yes,  I  know  there  are  some 
that  will  complain.  Unfortunate  !  Yes,  unfortunate  for  some  that  God  rules  on  high  and 
deals  in  right.  Yes,  unfortunate  that  the  ways  of  Providence  are  mysterious  and  incompre- 
hensible, controlling  all  those  who  exclaim  "unfortunate."  [Voices,  "Bully  for  you."]  I 
was  going  to  say,  my  countrymen,  but  a  short  time  since  I  was  selected  and  placed  upon  the 
ticket ;  and  there  was  a  platform  proclaimed  and  adopted  by  those  who  placed  me  upon  it 

And  now,  notwithstanding  [7]  a  subsidized  gang  of  hirelings  (Cheers)  [and  traducers]  I 
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[hftvo  discliargod  all  my  official  duties.]  And  I  say  here,  if  my  predecessor  had  lived,  the 
▼ials  of  wrath  would  have  been  poured  out  upon  him.  [Cheers.  Cries  of  "Never;"  three 
cheers  for  the  Congress  of  the  United  States?]  I  came  here  to«nightin  passing  alonpTf  and 
being  called  upon  fbr  the  purpose  of  exchanging,  to  the  extent  that  the  time  would  permit, 
of  opinions  and  views,  aud  to  ascertain,  if  we  could,  who  was  in  the  wrong.  ( Laughter 
and  cries  of  **0h,  oh.'*)  That  was  my  object  in  appearing  before  you  to-night,  and  I  want  to 
say  this,  that  I  have  lived  with  and  been  among  the  American  people  and  have  represented 
them  in  some  capacity  for  the  last  25  years ;  aud  wliere  is  the  man  living,  or  the  woman,  in 
the  community  where  I  have  lived  and  had  the  confidence  of  the  ])eople,  that  can  place  his 
finger  upon  one  single  LH  deviating  from  any  pledge  I  ever  made — in  violation  of  the  laws 
of  my  country  ?  [Cheers.  A  voice,  **  How  about  New  Orleans?"]  Whore  is  he  ?  What 
language  does  he  speak,  what  religion  does  he  profess  that  can  come  forward  and  place  his 
finger  upon  one  pledge  I  have  violated  or  one  principle  I  (ever)  [?]  [A  voice,  "New  Or- 
leans."] New  Orleans.  [Hang  Jeff.  Davis.]  Just  upon  that  subject — Haug  Jeff.  Davis? 
[Voices,  "No,"  and  "Down  with  him."]  ["Hang  Wendell  Phillips."]  Hang  Jeff.  Davis 7 
["No."]  ["Yes."]  Whydon'tyou?  WhydonUyou?  [Avoice,  "Give  us  the  oppor- 
tunily." J  Hftveu^t  you  got  the  court  ?  Haven't  you  got  the  Attorney  General  ?  [A.  voice, 
**  No,  he  is  removed."]  Who  is  your  Chief  Justice  and  has  refused  to  sit  upon  the  trial? 
[Cheers.]  I  am  not  the  Chief  Justice ;  I  am  not  the  prosecuting  attorney,  ["  Good,"  and 
cheers.  ]     I  am  not  the  jury. 

But  I  will  tell  you  what  I  did  do.  I  called  up  our  Congress  that  is  trying  to  break  up  the 
government  [A  voice,  "You  lie,"  and  cheers.  "Not  so."  Hisses.  **  DonU  get  mad,  Anay."l 
Well,  I  will  tell  you  who  is  mad.  "  Whom  the  gods  intend  to  destroy,  they  first  make  mad." 
Yes,  did  your  Congress  order  any  of  them  to  be  tried  ?  [Three  cheers  for  Gen.  Grant  and 
Congress.]  Tiien,  fellow-citizens,  we  might  as  well  allay  our  feelings  aud  lot  passion  sub- 
side and  reason  resume  her  empire  and  prevail.  [Cheers.]  In  presenting  myself  in  the  few 
remarks  that  I  intended  to  make,' my  intention  was  to  address  myself  to  your  common  sense, 
to  your  judgment,  to  the  better  feeling,  not  the  passion  and  the  malignancy  of  your  hearts. 
(Cheers.)  This  was  mv  object  in  presenting  myself  on  this  occasion,  and  to  merely  tell  you 
"How  do  you  do,"  and  at  the  same  time  to  bid  you  "Good  bye."  In  this  crowd  here  to- 
night the  remark  has  been  made,  "Traitor,"  "Traitor!"  My  countrymen  will  you  hear 
me  ?  [Voices,  "  Yes."]  And  will  you  hear  me  for  my  cause  and  for  the  Constitution  of  my 
country?  [Cries  of  "\es."  I  want  to  kuow  when  or  whore  or  under  what  circumstances 
Andrew  Johnson — not  as  Chief  Executive  but  acting  in  any  other  capacity— ever  deserted 
any  principle  or  violated  the  Constitution  of  his  country.  [Cries  of  "Never,"  aud  "You 
abandoned  your  party." ] 

Let  me  ask  this  large  and  intelligent  audience  here  to-night  if  your  Secretary  of  State, 
who  served  four  years  under  Mr.  Lincoln,  and  who  was  placed  upon  the  butcher's  block,  as 
it  were,  and  chopped  in  pieces,  hacked,  and  scarred  all  over  by  the  assassin's  knife,  when 
he  turned  traitor?  ["Cries  of  never."]  Bu|  if  I  were  disposed  to  play  the  orator  aud 
deal  in  declamation  here  to-night,  I  would  imitate  one  of  the  ancient  tragedies  that  we  have 
such  a  graphic  account  of — yes,  I  would  take  William  H.  Seward,  and  I  would  bring  himi 
before  you,  and  would  point  you  to  the  hacks  and  scars  upon  his  person.  [A  voice,  "God 
bless  him."]  Yes,  I  would  exhibit  his  bloody  garaicnts,  caused  by  blood  from  wounds  in- 
flicted by  the  assassin's  knife.  [Three  cheers  for  Seward.]  Yes,  I  would  unfold  his  bloody 
garments  before  you  to-night,  and  ask  M|hohad  committed  treason,  (A  voice,  Thad.  Stevens.) 
Yes,  I  would  ask  you  why  Jeff.  Davis  was  not  hanged  f  [And  I  would  give  the  reason  and 
hang  Thad.  Stevens  and  Wendell  Phillips.] 

I  tell  you,  my  countrymen,  I  have  been  fighting  the  south.  They  have  been  whipped, 
they  have  been  crushed ;  and  they  are  very  willinfr  to  acknowledge  their  error  and  accept  the 
t-.rms  of  the  Constitution;  and  now,  as  I  go  around  the  circle,  having  fought  traitors  at  the 
south,  I  am  prepared  to  fight  traitors  at  the  North.  [Cheers.]  God  being  willing  with  your 
help  [Cries  "  W^e  will  do  it,"  and  "We  won't  do  it,"]  they  will  be  crushed  North  and  South, 
and  this  glorious  Union  of  ours  will  be  preserved,  aud  in  coming  here  to-night  [it]  was  not 
coming  as  the  Chief  Magistrate  of  twenty-five  States.  No.  I  camo  here  to-night  as  the 
Executive  of  thirty -six  States.  [Cheers.]  I  come  here  to-night  with  the  flaff  of  my  country  in  my 
hand,a  constellation  of  thirty-six,not  twenty-five  stars.  [Cheers.]  I  come  here  to-night  with  the 
con.stellatiou  of  my  country  intact — [noise  and  confusion] — determined  to  defend  the  Constitu- 
tion of  my  country  let  the  confiequences  be  what  they  may.  I  come  here  to-night  with  the 
Union,  the  entire  circle  of  the  States  [not  a  segment  of  a  circle.]  [A  voice,  "How  many 
States  made  you  President?]  How  many  States  made  me  President?  Wa'n't  you  against 
secession  ?  [  "  Ytg,'*]  Were  you  for  dissolving  the  Union  ?  [  "  No."]  Were  you  for  dividing 
this  government?  ["No."]  Then  I  am  President,  and  I  am  President  of  the  whole  United 
States.  [Cheers.]  Aud  I  will  tell  you  another  thing.  I  will  tell  you  another  thing.  I  un- 
derstand the  discordant  notes  in  this  crowd  here  to-night.  And  I  will  tell  you  furthermore; 
he  that  is  opposed  to  the  restoration  of  the  government  and  tlie  reunion  of  tlie  States  is  as 
great  a  traitor  as  Jeff.  Davis  or  Wendell  Phillips.  [Loud  cheers.]  I  am  against  both  of 
them.     [A  voice  "Give  it  to  them."]    I  am  ag^nst  both  of  them. 

I  fought  the  traitors  of  the  south,  and  I  will  now  fight  them  in  the  north.  And  I  will  tell 
you  another  thing,  I  have  been  with  them  down  there,  and  when  [7]  men  were  sleeping  ou 
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their  anns;  [I  knew  who  was  with  them  and  about  them.]  When  some  of  you  talk  abr>at 
traitor  in  the  south  you  hadn^t  courage  to  eei  out  of  your  [clostfts]  but  persuaded  [somebody 
else]  to  fjpo.  [Lauf^hter  aud  applause.]  The  courageous  men — while  Grant,  Sherman,  Far- 
ragut — the  long  list  of  the  distinguished  sons  of  the  United  States — were  in  the  field  of  bat- 
tle, leading  on  their  gallant  hosts  to  conquest  and  victory,  you  were  cowardly  at  home. 
[Cheers.]  [Cries  of  "Bully."]  And^  now  when  these  brave  men  have  returned  home, 
many  of  them  leaving  an  arm  or  a  leg  or  his  blood  in  or  upon  some  battle-field,  you  were  at 
home  speculating  and  committing  frauds  upon  your  government.  [Laughter  and  cheers.] 
You  pretend  now  as  great  respect  and  sympathy  for  the  i>oor  brave  fellow  that  left  his  arm 
on  the  battle-field  [voices  and  confusion]  1  understand  you.  And  you  may  talk  about  the 
dignity  of  the  Pret^ident  [if  he  does  not  make  a  speech  on  the  )^Zd  of  July  or  the  22d  of 
February.  ] 

I  have  been  with  you  (A  voice  *'That  was  whisky.")  I  have  been  with  you  in  the  battle 
of  this  country.  And  I  can  tell  you  furthermore  who  lias  to  pay  for  it.  These  brave  men 
shed  their  blood  ;  yon  speculated  and  got  the  money,  and  now  the  groat  mass  of  people  must 
work  it  out  (cheers)  [and  all  this  hanginjij.]  I  care  not  for  your  prejudice  ;  it  is  time  for  the 
great  mass  of  the  American  people  to  understand  what  your  designs  are.  [A  voice,  **  That*8 
BO,"]  aud  in  addition  to  this,  the  south,  iu  proposing  to  come  to  terms,  even  proposed  to 
come  forward  and  pay  th<*ir  part.  (A  voice,  "Li'it  them  come.")  I  say  then  let  them  come. 
(A  voice,  *'That's  right,")  and  these  brave  men  that  concpiered  them,  and  after  having  pros- 
trated them,  [7]  (while)  these  gentlemen  with  the  heel  of  power  upon  their  necks,  what  do 
they  say?  They  do  not  say  anything  about  it.  ~[  A  voice—"  What  did  General  Butler  say?"] 
General  Butler ?  [Hisses.]  uhat  does  General  Grant  say?  [Chei'rs.]  Aud  what  does 
General  Grant  say  about  General  Butler?  [Laughter  aud  applause.]  What  does  General 
Sherman  say?  (A  voice,  **  What  did  General  Sheridan  sny  ?")  General  Sheridan  says  he  is 
for  a  restoration  of  the  government.     General  Sheridan  fought  for  it.     [Cries  of  '*  Bully."] 

But,  fellow-citizens,  let  this  all  pass.  I  care  not  for  my  dignity.  There  is  a  certain  por- 
tion of  our  countrymen  that  will  respect  their  fellow-citizen  whenever  he  is  entitled  to  re- 
spect, [a  voice,  **  that's  so,"  and  cheers.]  There  is  another  portion  of  them  that  have  no 
respect  for  themselves,  and  consequently  they  cannot  respect  anybody  else,  [cries  of  **  bully'* 
and  cheers,  and  other  exclamations  in  the  audience.]  I  know  a  gentleman  and  a  man 
whenever  I  can  see  him.  And  furthermore,  I  know  [when  I  look  a  man  in  the  face  and  can 
see  him] — [the  President  was  here  understood  to  express  a  wish  that  he  could  see  some  one 
in  the  crowd]  I  will  bet  now  if  there  can  be  a  light  that  cowardice  and  treachery  can  be 
seen  it.  [Laughter  and  cheers.]  Come  out  here  where  we  can  see  you.  (Cheers.)  And 
if  ever  you  shoot  a  map  you  will  shoot  in  the  dark,  and  pnll  your  trigger  when  no  one  is  by. 
[Cheers.]  I  understand  traitors.  I  have  been  fighting  them  for  five  years.  We  (fought) 
it  out  on  the  southern  end  of  the  line,  and  now  we  are  going  to  go  the  other  direction.  And 
this  man,  such  a  one  as  insulted  me  to-night,  when  you  [?]  you  will  see  that  he  has  ceased 
to  be  a  man.  But  in  ceasing  to  bo  a  man  he  shrank  into  the  dimensions  of  a  reptile.  [Cheers  ] 
And  having  so  shrank,  as  an  honest  man  I  will  tread  upon  him.  I  came  here  to-night 
neither  to  criminate  nor  to  recriminate  ;  but  when  provoked,  my  nature  is  not  to  (advance,) 
but  it  is  to  defend.  [Cheers.]  And  when  encroached  upon,  I  care  not  from  what  quarter 
if  comes,  it  is  entitled  to  resistance — [as  resistance  to  oppression.] 

As  your  Chief  Magistrate  [have  I  felt  for  taking  the  oath  to  supj>ort  the  Constitution  of  my 
country,  after  I  saw  the  encroachments  of  the  enemy  upon  your  constitutional  rights.]  I 
saw  the  citadel  of  liberty  encroached  upon,  and  as  an  honest  man,  and  being  placed  there  as 
your  sentinel,  I  have  dared  to  sound  the  tocsin  of  alarm.  (A  voice — "God  bless  Andrew 
Johnson.")  Should  I  have  ears  and  not  hear?  Should  I  have  a  tongue  and  not  sp«'ak? 
(Voices — **No,  no.")  Then  if  this  be  right,  the  head  and  front  of  my  oftending  is  in  [say- 
ing] when  the  Constitution  of  my  country'  was  trampled  upon.  [A  voice — *'  Bully."]  Aud 
let  me  say  to-night,  though  my  [head]  has  been  threatened,  though  it  has  been  said  that  my 
blood  is  to  be  shed — [A  voice — **I  can't  see  it"] — let  me  say  to  those  that  thirst  for  my 
blood — (A  voice — ** There  is  better  blood  than  yours  shed")— let  mo  say  to  those  who  are 
still  willing  to  sacrifice  human  life,  let  me  say  to  those,  if  you  want  a  victim,  and  my  coun- 
try requires  it,  erect  your  altar  (A  voice — "  Bully  for  you.'*')  [The  confusion  prevented  the 
reporter  from  hearing  the  remainder  of  the  sentence  save  the  words  '•  and  the  individual  who 
addresses  you  to-night."  ]  Erect  your  altar  if  you  still  thirst  for  blood.  (Cries  of  *'  Never.") 
And  if  you  want  it,  take  out  the  individual  who  addresses  you,  lay  him  upon  your  altar,  and 
the  blood  that  now  warms  and  animates  his  existence  shall  be  poured  out  as  the  last  libation 
to  human  freedom.  (Loud  applause. )  I  lov.o  my  country  [over  popularity]  aud  all  my 
life  testifies  that  it  is  so.  (A  voice — "That  is  so.")  Where  is  the  man  that  [used  to  be] 
toiling  for  a  home  and  abiding  place  for  his  children  that  can  look  Andrew  Johnson  in  the 
face  and  say  that  he  was  not  his  friend  ?  Where  fs  the  man  that  has  participated  in  any  and 
all  our  wars,  since  our  war  with  Mexico  down  to  the  present  time,  that  can  put  his  finger 
upon  any  one  act  that  goes  to  prove  [but  what  he  stood  at  all  times  for  the  country  ?]  (A 
voice — *•  That  is  so.")  Then  what  is  my  offending  ?  [A  voice — *'  Because  you  are  not  a 
radical."]    (Cries  of  "Veto.") 

Somebody  says  "veto."  (A  voice,  "Bully  for  the  veto;"  cheers.)  Veto  of  what? 
What  is  called  the  Freedmen's  Bureau  bill.    Aud  I  can  tell  you  what  it  is.    (A  voice,  '*  Tell 
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ng.")  Before  the  rebellion  commenced  there  were  four  million  of  persons,  that  were  called 
colored  persons,  that  were  held  as  slaves  by  about  340,0CK)  people  living  in  the  south. 
These  340,CK)0  slaveholders  paid  the  expenses,  [worked  the  nep^roes,]  as  they  are  commonly 
called,  and  at  the  expiration  of  the  year,  [when]  the' rice,  tobacco,  and  cotton  were  sold, 
after  paying  all  the  expenses,  the  slaveholders  put  the  money  in  their  pockets.  In  many 
instances  there  were  no  profits,  [thus  he  that  bought  the  laud  and  the  slaves  came  out  (?)] 
Well,  that  is  the  way  the  thing  stood  before  the  rebellion.  The  rebellion  commenced,  the 
slaves  were  turned  loose,  and  then  we  come  up  to  the  Freedmen's  Bureau  bill.  What  did 
the  Freedmen's  Bureau  propose?  It  is  to  appoint  agents  and  sub-agents  in  all  the  States, 
counties,  school  districts,  and  parishes,  with  power  to  make  contracts  for  all  the  slaves, with 
power  to  control,  power  to  hire  them  out,  ana  to  dispose  of  them ;  and,  in  addition  to  that, 
the  whole  military  power  of  the  government  to  aid  toe  execution  of  the  Freedmen's  Bureau 
bill.  \A  voice,  "Bully.")  I  never  fear  clamor.  (A  voice,  "Good  for  you.")  I  never 
[have]  been  afraid  of  the  people,  for  it  is  in  them  I  relied,  and  upon  them  I  always  relied. 
Then  when  I  got  the  truth,  the  argument,  nifd  the  fact  and  reason  on  my  side,  neither 
clamor,  nor  frowns,  nor  menaces  can  drive  me  from  my  purpose.  [Cries  of  "bully,"  and 
cheers  ]  * 

And  now  to  the  Freedmen's  Bureau  bill.  What  was  it  ?  Four  millions  of  slaves  were 
emancipated,  given  an  equal  chance,  a  fair  start  to  make  their  own  support ;  to  work,  pro- 
duce, and,  having  worked  and  produced,  to  appropriate  the  product  of  their  own  labor  to 
their  own  sustenance  and  support.  But  the  Freedmen's  Bureau  comes  along  and  says  that 
we  must  take  charge  of  four  millions  of  slaves.  (Cries  of  **No,"  never.)  The  Free<3men*8 
Bureau  comes  along  and  proposes  to  appropriate  a  fraction  less  than  ^12,000,000  to  sustain 
this  Freedmen's  Bureau.  I  want  to  give  some  facts :  I  waut  to  put  the  nail  in,  and,  having 
put  it  in,  to  clinch  it  on  the  other  side.  , [Cheers.]  ,Then  we  come  along  and  propose  at  the 
beginning,  as  an  initiative,  to  appropriate  §12,000,000  to  defray  the  expense  of  emancipating 
four  million  of  slaves.  In  the  first  instance  it  has  cost  you  three  thousand  million  of  dollars. 
Three  million  of  dollars  you  have  expended  ;  and,  after  having  given  a  full  and  fair  oppor- 
tunity to  enjoy  the  products  of  his  own  labor,  then  these  gentlemen  tliat  are  such  great  phi- 
lanthropists, that  are  such  great  friends  to  humanity*-  the  great  masses  of  the  people  who  toil 
and  labor  six  days  in  the  week,  and  some  of  them  not  even  resting  on  the  seventh,  muBt 
be  taxed  to  pay  §12,000,000  to  sustain  that  Freedmen's  Bureau.  [The  system  so  kept  on 
the  country  would  run  up  to  fifty  millions  of  dollars.]  In  the  days  of  John  Quincy  Adams 
$12,000,000  was  looked  upon  as  an  enormous  expense — [to  the  existence  of  the  government] — 
but  hero  are  §12,000,000  for  the  Freedmen's  Bureau.  Your  attention,  my  countrymen ;  I 
have  not  got  to  the  point  yet.   (Cheers.) 

Your  attention.  I  would  rather  sneak  to  five  hundred  men  who  would  give  me  attention 
than  to  ten  thousand  who  are  not  willing  to  hear  me.  How  does  the  matter  stand  7  The  whole 
proposition  stands  to  transfer  4,000,000  of  slaves  from  the  original  owners — as  I  have  just 
tdd  you~in  the  south  to  their  new  task-masters  ;  [yes,]  a  worse  system  of  slavery  than 
ever  existed  before  [was  to  transfer  four  million  of  skives  to  a  new  set  of  task-masters,  who 
were  to  work  them,  to  control  them,  to  make  their  contracts,  and  in  the  end,  if  there  were 

any  profits  made,  they  would  put  them  into  their  own  pockets,  instead  of [the  remainder 

of  the  sentence  was  broken  by  cheers  and  voices,  **  fnie,"  *'True."]  But,  on  the  other 
hand,  if  the  system  turned  out  to  be  unprofitable,  and  was  losing  business,  you,  the  people, 
had  to  foot  up  the  bill  and  the  government  pay  the  expense.  That  is  the  Freedmen's 
Bureau  bill. 

Now  when  they  talk  about  power  and  usurpation,  I  stand  to-night. where  I  have  always 
stood.  [8ee  this  measure  before  you.]  Before  this  Congress  came  up  or  this  reblllion  com- 
menced ;  and  because  I  opposed  it,  exercising  one  of  the  most  conservative  powers  in  the 
constitutions  of  the  country.  What  could  I  do  by  the  veto  power?  [A  voice,  "Send  it 
over  yoiur  head."]  Can  you  [present  anything?]  No.  But  all  that  the  Executive  can  do, 
who  was  the  repiesentative  of  the  people,  the  people's  tribune,  is  to  say  when  a  measure  is 
unconstitutional,  is  to  say  when  it  is  extravagant  and  improvident  and  [?]  let  the  people 
consider  of  it.  (Cheers.)  Was  there  any  tyranny  in  stopping  the  measure  until  you  can  get 
the  people  to  consider  it  ?  [A  voice,  "No."]  Then  as  your  tribune,  as  your  representa- 
tive, I  said  when  this  bill  was  [passed] — and  a  bill,  too,  if  I  had  been  disposed  and  with 
plenty  of  power,  I  could  have  taken  it  into  my  hands,  with  thousands  of  satraps  and  from 
12  to  oO  millions  of  expenditure,  I  could  have  declared  myself  dictator.  I  said  no*;  that  the 
power  is  whore  the  Constitution  placed  it — in  the  hands  of  the  people.  (Cheers.)  So  much 
for  the  Freedmen's  Bureau  bill. 

And  if  I  was  disposed  to  [come]  along,  in  connection  with  this  [and]  call  your  attention 
to  the  civil-rights  bill,  it  is  only  more  enormous  than  the  other.  [Confused  voices,  mingled 
with  cheers.]  And  let  mo  say  to  you,  all  the  threats  a^d  menaces  emanating  from  what  is 
called  the  extreme  men,  your  Stevenses,  your  Sumners,  and  your  Phillipses,  and  from  all 
that  class,  I  care  not ;  as  they  have  once  talked  about  forming  a  league  with  hell  and  a 
covenant  with  the  devil.  [Laughter  and  cries  of  "bully."]  I  tell  you,  my  countrymen 
here  to-night,  that  thouf^h  the  powers  of  hell  and  Thad.  Stevens  and  his  gang  [were  by,] 
they  could  not  turn  me  trom  my  purpose.  There  is  no  power  to  control  mo  save  you  and 
the  God  who  spoke  me  into  existence.    [**  Three  cheers."] 
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In  bidding  you  farewell  [I  would  be  willing]  that  this  Congress  which  has  been  in  session 
and  which  has  taken  so  much  pains  to  poison  the  minds  of  their  constituents  against  me — 
what  has  this  Congress  done  ?  [A  voice,  **  Nothing."]  Has  it  done  anything  to  restore  the 
Union  of  thene  States  ?  [A  voice,  •*  No."]  But,  on  the  contrary,  they  have  done  everything 
in  their  power  to  prevent  it.  [A  voice,  "That  is  so."]  But  because  I  stand  now  where  1 
did  when  this  rebellion  commenced,  I  have  been  denounced  as  a  traitor  and  recreant  to  the 
cause  of  my  country.  [Cries  of  **  Never."]  My  countrymen  here  to-night,  who  has  suffered 
more  than  I  ?  [Cries  of  *•  No  one."]  Who  has  run  greater  risks — who  has  done  more  than 
I  that  address  you  here  to-night?  [Cries  of  *'No  one,"  and  **God  bless  you,  old  man."] 
But  this  factious,  domineering,  tyrannical  party  in  Congress  has  undertaken  to  poison  the 
minds  of  the  American  people.  [Voices,  **  That's  so,"  and  cheers.]  It  is  just  a  question 
of  power ;  and  the  attempt  has  been  (?)  every  man  that'held  a  place  in  their  districts^  The 
President  cannot  control  it :  oh,  no — [my]  Congressmen  control  it.     [Laughter.  ]     Yes,  your 

assessors  and  collectors  and  postmasters [A  voice,  "Hit  'em  again."]    Why,  they  used 

to  have  an  axiom  in  old  times,  that  rotation  in  office  was  a  good  thing.    Washington  used 
to  think  so,  Jefferson  thought  so,  Monroe  thought  so,  Jackson  (God  bless  him  !)  thoqght  so. 

[Cheers;  a  voice,  "  Here's  a  second  Jackson."]     But  now,  when  we  talk  about (The 

sentence  was  interrupted  by  confusion  in  the  assembly.)    Your  attention.     I  would  rather 
have  your  attention  [than  to  listen  to  you.  ] 

Now  how  does  the  matter  stand  ?  Why,  this  gang,  this  gang  of  cormorants  and  blood- 
suckers, that  have  lived  at  home  and  fattened  upon  the  country  the  lust  four  or  five  years, 
never  going  into  the  field — oh,  they  are  great  patriots  and  everybody  [wants  to  turn  them 
out(?)  Look  at  them  (?).  ]  Everybody  are  traitors  that  are  against  us.  Hence  you  hear  a  sys- 
tem of  legislation  proposed  to  do  what  ?  Wh  v  that  these  men  shall  not  be  turned  out.  [  "  We 
have  got  our  particular  friends  in  power  in  the  districts  (?),"]  and  the  President,  the  tribune 
of  the  people,  the  only  channel  through  which  you  can  reach  and  vacate  these  places  and 
bring  honest  men  in,  is  denounced  as  a  tyrant  because  he  stands  [in  vindication  of  the  people.  ] 
[Cheers.]  All  it  wants  is  for  the  country  to  [understand.]  I  think  the  time  has  come  when 
those  who  have  staid  at  home  and  enjoyed  all  the  fat  offices  four  or  five  years,  got  rich — 
I  think  it  is  nothing  more  than  right  tnat  a  few  of  those  who  have  fought  the  battles  of  the 
country  [as  well  as]  others  who  have  staid  at  home  [should  join  in]  the  benefits  of  the  vie-' 
tory.  [How  is  it  with  Tennessee?  W^hy,  it  is  that  [I  moan  to  say  that  I  stood  up  with 
these  i|ien  at  home]  and  in  the  field,  and  God  being  willing,  I  intend  to  stand  by  them  again. 
[Cries  of  "Good,"  " Bully, "  and  cheers. ] 

Then,  my  countirmen — I  have  been  drawn  into  this.  I  intended  simply  to  make  my 
acknowledgments  for  the  cordial  welcome  that  you  have  given  me.  But  even  in  going 
along,  passmg  the  civilities  of  life,  if  I  am  insulted  while  the  civilities  are  going  on  I  will 
resent  it  in  a  proper  manner.  [Cries  of  "Good,"  and  cheers.]  Then  in  parting  with  you 
here  to-night,  if  I  know  the  feelings  of  my  own  heart,  there  is  no  anger.  I  have  no  revenge- 
ful feelings  to  gratify.  [A  voice,  "Everybody  loves  you."]  All  that  I  want  is — now  that 
peace  has  come,  now  when  the  war  is  over — is  for  all  patriotic  and  Christian  men  to  rally  round 
the  standard  of  their  country,  and  unite  in  one  [eternal,  patriotic  oath,  ]  and  swear  by  the 
altar  and  their  God  that  all  shall  sink  together  but  what  this  Union  shall  be  restored.  [Cheers.] 
Then  in  parting  with  you  here  to-night,  I  hand  over  to  you  this  flag,  not  with  25  but  with 
36  stars ;  I  hand  over  to  you  the  Constitution  of  my  country  uuinipaircd,  though  breaches 
have  been  made  upon  it,  with  the  confident  hope  that  you  will  repair  the  breaches  and  pre- 
serve the  Constitution  intact.  I  hand  it  over  to  you,  m  whom  I  have  always  trusted,  and 
upon  whom  I  have  always  relied,  and  so  far  I  have  never  deserted.  And  I  feel  confident, 
though  spiking  here  to-night  for  heart  that  responds  to  heart — men  that  agree  in  principle, 
men  that  ap'ee  in  some  great  doctrine,  [that  compare  ideas  or  notions,  when  they  come  to 
the  hour  ot  acting  in  harmony  and  concert.  ]  Then  in  parting  with  you  to-night  I  hand  over 
the  flag,  the  Constitution,  and  the  Union  into  hands  that  I  know  will  preserve  it,  and  at 
the  proper  time  will  render  the  proper (?). 

Then  farewell ;  and  the  little  ill-fet'ling  that  has  been  [stricken  out;]  if  some  man  who  has 
been  morose  and  felt  malignant  under  the  influence  of  some  party  leader  and  that  don't  feel 
that  he  is  free,  let  me  say  just  in  conclusion,  and  in  this  connection  I  tell  you  there  are  a 
good  many  white  men  in  this  country  need  emancipating.  And  let  the  work  of  emancipa- 
tion go  on.  Strike  the  shackles  from  the  white  |nan's  limbs  and  let  him  stand  erect.  You 
free  your  folks  at  home  before  you  go  to  the  negroes.  You  let  the  negroes  vote  in  Ohio 
before  you  talk  about  negroes  voting  in  Louisiana.  [A  voice,  "Never."]  Take  the  beam 
out  of  your  own  eye  before  you  see  the  mote  that  is  in  your  neighbor's.  You  are  very  much 
disturbed  about  New  Orleans,  but  you  wont  let  a  negro  [go]  to  the  ballot-box  to  vote  in  Ohio. 
[Then,  my  countrymen,  this  is  my  claim.]  We  understand  these  questions. 

Then  in  parting  with  you — [The  speech  is  not  concluded  in  my  notes — D.  C.  McEwen.] 
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[Cleveland  Herald  report.] 
Prest.  Johnson  then  stopped  forward  and  spoke  as  follows : 

PREST.  JOHNSON'S  SPEECH. 

Fellow-citizens  of  Cleveland  :  It  is  not  for  the  purpose  of  makinfif  a  speech  that  I  came 
here  to-night.  I  am  aware  of  the  great  curiosity  that  exists  on  the  part  of  straufifers  in  refcreuo^ 
to  seeiog  individuals  who  are  here  amongst  us.  (Louder.)  You  must  remember  there  are 
a  good  manj  people  here  to-night,  and  it  requires  a  great  voice  to  reach  the  utmost  verge  of 
this  vast  audience.  I  have  used  mj  voice  so  constantly  for  some  days  past  that  I  do  not 
know  as  I  shall  be  able  to  make  you  all  hear,  but  I  will  ao  my  best  to  make  myself  heard. 

What  I  am  going  to  say  is :  There  is  a  large  number  here  who  would  like  to  see  General 
Grant,  and  hear  him  speak,  and  hear  what  ne  would  have  to  say;  but  the  fact  is  General 
Grant  is  not  here.  He  is  extremelv  ill.  His  health  will  not  permit  of  his  appearing  before 
this  audience  to-night.  It  would  be  a  greater  pleasure  to  me  to  see  him  here  and  have  him 
speak  than  to  make  a  speech  of  my  own.  So  then  it  will  not  be  expected  that  be  will  be  here 
to-night,  and  you  cannot  see  him  on  account  of  his  extreme  indisposition. 

Fellow-citizens,  in  being  before  you  to-night  it  is  not  for  the  purpose  of  making  a 
speech,  but  sim^fly  to  make  your  acquaintance,  and  while  I  am  telling  yon  how  to  do,  and 
at  the  same  time  tell  you  good-bye.  We  are  here  to-night  on  our  tour  towards  a  sister  State 
for  the  purpose  of  participating  in  and  witnessing  the  laying  of  the  chief  corner  stone  over 
a  monument  to  one  of  our  fellow-citizens  who  is  no  more.  It  is  not  necessary  for  me  to  men- 
tion the  name  of  Stephen  A.  Douglas  to  the  citizens  of  Ohio.  It  is  a  name  familiar  to  yoa 
all,  and  being  on  a  tour  to  participate  in  the  ceremonies,  and  passing  through  your  State  and 
section  of  country  and  witnessing  the  demonstration  and.manifestation  of  regard  and  respect 
which  has  been  paid  me,  I  am  free  to  sav  to  you  that  so  far  as  I  am  concerned,  and  I  think 
I  am  I  speaking  for  all.  the  company,  when  I  say  we  feel  extremely  gratified  and  flattered  at 
the  demonstration  made  by  the  country  through  which  we  have  passed,  and  in  being  flattered, 
I  want  to  state  at  4he  same  time  that  I  don't  consider  that  entirely  personal,  but  as  evidence 
of  what  is  pervading  the  public  mind,  that  there  is  a  greater  issue  before  the  country,  and 
that  this  demonstration  of  feeling  is  more  than  anything  else  an  indication  of  a  deep  interest 
among  the  great  mass  of  the  people  in  regard  to  all  these  great  questions  that  agitate  the 
public  mind.  In  ooming  before  you  to-night,  I  come  before  you  &9  an  American  citizen, 
and  not  simply  as  your  Chief  Magistrate.  I  claim  to  bo  a  citizen  of  the  southern  States,  and 
an  inhabitant  of  one  of  the  States  of  this  Union.  I  know  that  it  has  been  said,  and  contended 
for  on  the  part  of  some,  that  I  was  an  alien,  for  I  did  not  reside  in  any  one  of  the  States  of 
the  Union,  and  therefore  I  could  not  be  Chief  Magistrate,  though  the  States  declared  I  was. 

But  all  that  was  necessary  wa.s  simply  to  introduce  a  resolution  declaring  the  oflico  vacant 
or  depose  the  occupant,  or  under  some  pretext  to  prefer  articles  of  impeachment,  and  the 
individual  who  occupies  the  Chief  Magistracy  woula  be  deposed  and  deprived  of  power. 

But,  fellow-citizens,  a  short  time  since  you  had  a  ticket  before  you  for  the  Presidency  and 
Vice  Presidency  ;  I  was  placed  upon  that  ticket,  in  conjunction  with  a  distinguished  fellow- 
citizen  who  is  now  no  more.  (Voice,  "A  great  misfortune  too.")  I  know  there  are  some 
who  will  exclaim,  ''Unfortunate."  I  admit  the  ways  of  Providence  are  mysterious  and- 
nnfortnuate  but  uncontrollable  by  those  who  would  exclaim  unfortunate.  I  was  going  to  say, 
my  countrymen,  but  a  short  time  since  I  was  selected  and  placed  upon  a  ticket.  There  was 
a  platform  prepared  and  adopted  by  those  who  placed  mo  upon  it,  and  now,  notwithstanding 
iril  kinds  of  misrepresentation ;  notwithstanding  since  after  toe  sluice  of  misrepresentation  has 
been  poured  out ;  notwithstanding  a  subsidized  gang  of  hirelingp  have  traduced  me  and 
maligned  me  ever  since  I  have  entered  upon  the  discharge  of  my  official  duties,  yet  I  will  say 
had  my  predecessor  have  lived,  the  vials  of  wrath  would  have  been  poured  out  on  him. 
(Cries  of  *' Never,  never,  never.")  I  come  here  to-night  in  passing  along,  and  being  called 
upon,  for  the  purpose  of  exchanging  opinions  and  views  as  time  would  pennit,  and  to  ascei:> 
tain  if  we  could  who  was  in  the  wrong. 

I  appear  before  you  to-night  and  I  want  to  say  this :  that  I  have  lived  and  been  among  all 
American  people,  and  have  represented  them  in  some  capacity  for  the  last  twenty-five  years. 
And  where  is  the  man  living,  or  the  woman  in  the  community,  that  I  have  wronged,  or 
where  is  the  p)ersou  that  can  ])lace  their  finger  upon  one  single  hairbreadth  of  deviation  from 
one  single  pledge  I  have  mtCde,  or  one  single  violation  of  the  Constitution  of  our  country  7 
What  tongue  does  he  speak?  What  religion  doeshe  profess  7  Let  him  opme  forward  and 
place  his  linger  upon  one  pledge  I  have  violated.  (A  voice,  "Hang  Jen  Davis.")  (Mr. 
President  resumes. )  Hang  Jeff  Davis  7  Hang  Jeff  Davis  7  Why  don't  you  7  (Applause. ) 
Why  don't  you?  (Applause.)  Have  you  not  got  the  court 7  Have  you  not  got  tne  court? 
Have  not  you  got  the  Attorney  General  ?  Who  is  your  Chief  Justice,  and  that  refused  to  sit 
upon  the  trial?  (Applause.)  I  am  not  the  prosecuting  attorney.  I  am  not  the  jury.  But 
I  will  tell  you  what  I  did  do  ;  I  called  upon  your  Congress  that  is  trying  to  break  up  the 
government.  (Immense  applause.)  Yes,  did  your  Congress  order  hanging  Jeff  Davis? 
(Prolonged  applause,  mingled  with  hisses.) 

But,  fellow -citizens,  we  had  as  well  let  feelings  and  prejudices  pass ;  let  passion  subside ; 
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let  reasoD  resume  her  empire.  In  presentin^^  myself  to  ^on  in  the  few  remarks  I  intended 
to  make,  my  intention  was  to  adaress  myself  to  your  judgement  and  to  your  good  sense, 
and  not  to  your  anger  or  the  malignity  of  your  hearts.  This  was  my  object  in  presenting 
myself  on  this  occasion,  and  at  the  same  time  to  tell  you  good-bye.  I  have  heard  the  remark 
made  in  this  crowd  to-night,  *•  Traitor,  traitor!"  (Prolon^i^  confusion.)  My  countrymen, 
will  you  hear  me  for  my  cause  ?  For  the  Constitution  ot  my  country  ?  I  want  to  know 
when,  where  and  under  what  circumstances  Andrew  Johnson,  either  as  Chief  Executive,  or 
%i  any  other  capacity,  ever  violated  the  Constitution  of  his  country.  Let  me  ask  this  large 
and  intelligent  audience  here  to-night,  if  your  Secretary  of  State,  who  served  four  years 
under  Mr.  Lincoln,  who  was  placed  under  the  butcher's  blow  and  exposed  to  the  assassin's 
knife,  when  he  turned  traitor.  If  I  were  disposed  to  play  orator,  and  deal  in  declamation, 
here  to-night,  I  would  imitate  one  of  the  ancieirt  tragedies  we  have  such  account  of — I 
would  take  William  H.  Seward  and  open  to  you  the  scars  he  has  received.  I  would  exhibit 
his  bloody  garment  and  show  the  rent  caused  by  the  assassin's  knife.  [Three  cheers  for 
Seward.]  Yes,  I  would  unfold  his  bloody  garments  here  to-night  and  ask  who  had  commit- 
ted treason.  I  would  ask  why  Jeff.  Davis  was  not  hung  ?  Why  don't  you  hang  Thad. 
Stevens  and  Wendell  Phillips  ?  I  can  tell  you,  my  countrymen,  I  have  been  fighting  traitors 
in  the  south,  [prolonged  applause,]  and  they  have  be«»n  whipped,  and  say  they  wore  wrong, 
acknowledge  tneir  error  and  accept  the  terms  of  the  Constitution. 

And  now  as  I  pass  around  the  circle,  having  fought  traitors  at  the  sout^,  I  am  prepared 
to  fight  traitors  at  the  north,  God  being  willing  with  your  help  ["  You  can't  have  it,"  and 
prolonged  confusion,]  they  would  be  crushed  worse  than  the  traitors  of  the  south,  and  this 
glorious  Union  of  ours  will  be  preserved.  In  coming  here  to-night,  it  was  not  coming  as 
Chief  Magistrate  of  twenty-five  States,  but  I  conie  hero  as  the  Chief  Magistrate  of  thirty- 
six  States.  I  came  here  to-night  with  the  flag  of  my  country  in  my  hand,  with  a  constella- 
tion of  thirty-six,  and  not  twenty-five  stars.  I  came  here  to-night  with  the  Constitution  of 
my  country  inte,ct,  determined  to  defend  the  Constitution  let  the  consequences  be  what  they 
may.  I  came  here  to-night  for  the  Union ;  the  entire  circle  of  these  States.  [A  voic«,  "How 
many  States  made  you  President?'*]  How  many  States  made  me  President 7  Was  you 
against  secession ?  Do  you  want  to  dissolve  the  Union?  [A  voice,  *'No."]  Then  I  am 
President  of  the  whole  IJnited  States,  and  I  will  tell  you  one  thing.  I  understaiid  the  dis- 
cordant notes  in  this  audience  here  to-night.  And  I  will  tell  you,  furthermore,  that  he  that 
is  opposed  to  the  restoration  of  the  government  and  the  Union  of  the  States,  is  as  great  a 
traitor  as  Jeif.  Davis,  and  I  am  against  both  of  them.  I  fought  traitors  at  the  south ;  now  I 
fight  them  at  the  north.     (Immense  applause.) 

I  will  tell  you  another  thing;  I  know  all  about  those  boys  that  have  fought  for  their 
country.  I  have  been  with  them  down  there  when  cities  were  besieged.  I  know  who  was 
with  them  when  some  of  you,  that  talk  about  traitors,  had  not  courage  to  come  out  of  your* 
closets,  but  persuaded  somebody  else  to  go. 

Very  courageous  men !  While  Grant,  Sherman,  Farragut,  and  a  long  host  of  the  distin- 
guished s(ms  of  the  United  States  were  in  the  field  of  buttle  yuu  were  cowards  at  home;  arid 
now  when  these  brave  men  have  returned,  many  of  them  having  left  an  arm  or  leg  on  some 
battle-field  while  you  were  at  home  speculating  and  committing  frauds  upon  your  govern- 
ment, you  pretend  now  to  have  great  respect  and  sympathy  for  the  poor  fellow  who  left  his 
arm  on  the  battle-field.  I  understand  you,  who  talk  about  the  duty  of  the  Pref>ideut,  and 
olject  to  his  speech  of  the  2'Jd  of  July,  [voice,  '*  *2*2d  of  February, " ]—'22d  of  February.  I 
know  who  have  fought  the  buttles  of  the  country,  and  I  know  who  is  to  pay  for  it.  Those 
brave  men  shed  their  blood  and  you  speculated,  got  nwuey,  and  now  the  great  mass  of  the 
people  must  work  it  out.  [Applause  and  confusion.]  I  care  not  for  your  prejudices.  It  is 
time  for  the  great  mass  of  the  American  people  to  understand  what  your  designs  are  in  not 
aduuttiug  the  southern  States  when  thev  have  come  to  terms  and  even  proposed  to  pay  their 
part  of  tlie  national  debt.  I  say,  let  them  come ;  and  those  brave  men,  having  conquered 
them,  and  having  prostrated  them  in  the  dust  with  the  heel  of  power  upon  them,  what  do 
they  say  ?  [Voice,  **  What  does  General  Butler  say  ?"]  General  Butler  ?  What  does  General 
Grant  say  ?  And  what  does  General  Grant  say  of  General  Butler  /  What  doe^s  General  Sher- 
man say  ?  He  says  he  is  lor  restoration  of  the  government ;  and  General  Shonnan  fought 
for  it.  J 

But  fellow-citizens,  let  this  all  pass.  I  care  not  for  malignity.  There  is  a  certain  portion 
of  our  countrymen  that  will  respect  their  fellow-citizen  whenever  ho  is  entitled  to  respect, 
and  there  is  another  portion  that  have  no  respect  for  themselves,  and  consequently  have  none 
for  anybody  else.  I  know  a  gentleman  when  I  see  him.  And  furthermore,  I  know  when  I 
look  a  man  in  the  face — [Voice,  **  Which  you  can't  do."]  I  wish  I  could  see  vou  ;  I  will 
bet  now,  if  there  could  be  a  light  refleAed  upon  your  face,  that  cowardice  ana  treachery 
could  be  seen  in  it.  Show  yourself.  Come  out  here  where  wo  can  see  you.  If  ever  you 
shoot  a  man,  you  will  stand  in  the  dark  and  pull  your  trigger.  I  underst4ind  traitors  ;  I  have 
been  fighting  them  for  five  years.  We  fought  it  out  on  the  southern  end  of  the  line:  now 
we  are  fighting  in  the  other  direction.  And  those  men — such  a  one  as  insulted  me  to-night — 
you  may  say,  has  ceased  to  be  a  man,  and  in  ceasing  to  be  a  man  shrunk  into  tho  denomi- 
nation of  a  reptile,  and  having  so  shrunken,  as  an  honest  man,  I  tread  upon  him.  I  came 
here  to-night  not  to  criminate  or  recriminate,  but  when  provoked  my  nature  is.  not  to  advance 
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\mi  to  defend,  and  when  encroached  upon,  I  care  not  from  what  quarter  it  comes,  it  will  find 
resistance,  and  resistance  at  the  threshold.  As  your  Chief  Magistrate  I  have  felt,  after 
taking  an  oath  to  support  the  Constitution  of  my  country,  that  I  saw  the  encroachments  of 
the  enemy  upon  your  sovereicrn  rights.  I  saw  the  citadel  of  liberty  intrenched  apon  and,  as 
an  honest  man,  beings  placed  there  as  a  sentinel,  I  have  dared  to  sound  the  tocsin  of  alarm. 
Sbonld  I  have  ears  and  not  hear :  have  a  tongue  and  not  speak  w^heii  the  enemy  approaches  ? 

And  let  me  say  tu*night  that  my  head  has  boon  threatened.  It  has  been  saiu  that  my 
blood  was  to  be  slied.  Let  me  say  to  tbose  who  are  still  willingr  to  sacrifice  my  life  [derisive 
laughter  and  cheers],  if  you  want  a  victim  and  my  country  requires  it,  erect  your  altar,  and 
the  individual  who  addresses  you  to-night,  while  here  a  visitor,  [''No,"  *'No,"  and 
laua^hter,]  erect  your  altar  if  you  still  thirst  for  blood,  and,  if  you  want  it,  take  out  the 
individual  who  now  addresses  you  and  lay  him  upon  your  altar,  and  the  blood  that  now 
courses  his  veins  and  wtirms  his  existence  shall  be  poured  out  as  a  last  libati(m  to  Freedom. 
I  love  my  country,  and  I  defy  any  man  to  put  his  finger  upon  anything  to  the  contrary. 
Then  what  is  my  offence .'  [Voices,  "You  aint't  a  radical,"  "New  Orleans,"  "Veto."] 
Somebody  says  "Veto."  Veto  of  what?  What  is  called  the  Freedmen's  Bureau  bill,  and 
in  fine,  not  to  go  into  any  argument  hereto-night,  if  you  do  not  understand  what  the  Freed- 
men's Bureau  hill  is,  I  can  tell  you.  [Voice,  "Tell  us."]  Before  the  rebellion  there  were 
4,0('0,00()  called  colored  persons  held  as  slaves  by  about  340,000  people  living  in  the  South. 
That  is,  340,000  slave  owners  paid  expenses,  boup:ht  land,  and  worned  the  negroes,  and  at 
the  expiration  of  the  year  when  cotton,  tobacco,  and  rice  was  gathered  and  sold,  after  all 
paymg  expenses,  these  slave  owners  put  the  money  in  their  pocket — [slight  interruption] — 
your  attention — they  put  the  property  in  their  pocket.  In  many  instances  there  was  no 
profit,  and  many  c^me  out  in  debt.  Well  that  is  the  way  things  stood  before  the  rebellion. 
The  rebellion  commenced  and  the  slaves  were  turned  loose.  Then  we  come  to  the  Freed- 
men's Bureau  bill.  And  what  did  tht?  bill  propose?  It  proposed  to  appoint  agents  and  sub- 
agents  in  all  the  cities,  counties,  school  districts,  and  parishes,  with  power  to  make 
contracts  for  all  the  slaves,  power  to  c-ontrol,  and  power  to  hire  them  out — aispose  of  them, 
and  in  addition  to  that  the  whole  military  power  of  the  govenmient  applied  to  carry  it  into 
execution. 

Now  [clamor  and  confusion]  I  never  feared  clamor.  I  have  never  been  afraid  of  the  peo- 
ple, for  by  them  I  have  always  been  sustained.  And  when  I  have  all  the  truth,  argument, 
fact  and  reason  on  my  side,  clamor  nor  affront,  nor  animosities  can  drive  me  from  my  purpose. 

Now  to  the  Freedman's  Bureau.  W'hat  was  it !   Four  million  slaves  were  emancipatea  and 

given  an  equal  chance  aiul  fair  start  to  make  their  own  support — to  work  and  produce;  and 
aving  worked  and  produced,  to  have  their  own  property  and  apply  it  to  their  own  support. 
But  the  Freedmen's  Bureau  couies  and  says  we  must  take  charge  of  these  4,OiiO,000  slaves. 
The  bure.iu  comes  along  and  proposes,  at  an  expense  of  a  fractiim  less  than  $12,000,000  a 
year,  to  take  charge  of  these  slaves.  You  had  already  expended  §3,000,000,000  to  set 
them  free  and  give  them  a  fair  opportunity  to  take  care  of  themselves — then  these  gentle- 
men, who  are  such  great  friends  of  the  people,  tell  us  they  must  be  taxed  J^I2,OOO,O00  to 
sustain  the  Freedniau's  Bureau,  [(ireat  confusion.]  I  would  rather  speak  to  oOO  men  that 
would  give  me  their  attention  than  to  100,000  that  would  not.  [With  all  this  njass  of  pat- 
ronage he  said  ho  could  have  declared  himself  dictator.] 

The  Civil  Ri;^htsbill  was  more  enormous  than  the  other.  I  have  exercised  the  veto  power, 
they  say.  Ltit  me  say  to  you  of  the  threats  from  your  Stevenses,  Sumners,  Phillipses  and  all 
that  class,  I  care  not  for  them.  As  they  once  t.ilked  about  forming  a  "league  with  hell  and 
a  covenant  with  the  devil,"  I  tell  you,  my  countrymen,  here  to  night,  through  the  power 
of  hell,  death  and  Stevens  with  all  his  powers  combined,  there  is  no  power  than  can  control 
me  save  you  the  [u^ople  and  the  God  that  spoke  me  into  existence.  In  bidding  you  farewell 
here  to-night,  I  would  ask  you  with  all  the  pains  Congress  has  taken  to  c^ilumniate  and 
malign  me,  what  has  Congress  done  ?  Has  it  done  anything  to  restore  the  Union  of  the 
States  !     But,  on  the  contrary,  has  it  not  done  everything  to  prevent  it? 

And  because  I  stand  now  as  I  did  when  the  rebellion  commenced,  I  have  been  denounced 
as  a  traitor.  My  countrymen  h'3re  to-night,  who  has  sutfered  more  than  I  ?  Who  has  run 
greater  I isk?  Wlio  has  borne  more  than  1 .'  But  Congress,  factious,  domineering,  tyrau- 
iiicjil  Congress  has  undertaken  to  poison  the  minds  of  the  American  people,  and  create  a 
feeling  against  mu  in  consequence  of  the  manner  in  which  I  have  distributed  the  public 
patronage. 

W^hilu  this  gang — this  common  gang  of  cormorants  and  blood-suckers,  have  been  fattening 
upon  the  country  for  the  past  four  or  tive  years — uien  never  going  into  the  tield,  who  growT 
at  being  removed  frt)m  their  fat  oftices,  they  are  great  patriots!  Look  at  them  all  over  your 
district  ?  Everybody  is  a  traitor  that  is  against  them.  I  think  the  time  has  come  when  those 
who  stayed  at  home  and  enjoyed  fatothces  for  the  last  four  or  five  years — I  think  it  would 
be  no  more  than  light  for  them  to  give  way  and  let  others  participate  in  the  benefits  of  o^ce. 
Hence  you  can  see  why  it  is  that  I  am  traduced  and  assaulted.  I  stood  up  by  these  men  who 
were  in  the  field,  and  1  stand  by  them  now. 

I  liave  been  drawn  into  this  long  speech,  while  I  intended  simply  to  make  a(;knowl- 
odgments  for  the  cordial  welcome ;  but  if  I  am  insulted  while  civilities  are  going  on  I  will 
resent  it  in  a  proper  manner,  and  in  partiug  here  to-night  I  have  no  anger  nor  reveugelui 
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feelings  to  gratify.  All  I  want  now,  peace  has  come  and  the  war  is  over,  is  for  all  patriotic 
men  to  rally  ronnd  the  standard  of  their  country,  and  pwear  by  their  altars  and  their  God, 
that  all  shall  sink  together  but  what  this  Union  shall  be  supported.  Then  in  parting  with 
you  to-night,  I  hang  over  you  this  flag,  not  of  25  but  of  3G  stars ;  I  hand  over  to  you  the 
Constitution  of  my  country,  though  imprisoned,  though  breaches  havie  been  made  upon  it, 
with  confidence  hoping  that  you  will  repair  the  breaches  ;  I  hand  it  over  to  you,  in  whom  I 
have  always  trusted  and  relied,  and,  so  far,  I  have  never  deserted — and  I  feel  confident, 
while  speaking  here  to-night,  for  heart  responds  to  heart  of  man,  that  you  agree  to  the  same 
great  doctrine. 

Then  farewell !  The  little  ill-feelings  aroused  here  to-night — for  some  men  have  felt  a  little 
ill — l<»t  us  not  cherish  them.  Let  me  say,  in  this  connection,  there  are  many  white  people  in 
this  countiy  that  need  emancipation.  Let  the  work  of  emancipation  go  on.  Let  white  men 
stand  erect  and  free.  [A  voice,  *'  What  about  Now  Orleans?"]  You  complain  of  the  dis- 
franchisement of  the  negroes  in  the  southern  States,  while  you  would  not  give  them  the  right 
of  suffrage  in  Ohio  to-day.  Let  your  negroes  voto  in  Ohio  before  you  talk  about  negroes 
voting.  Take  the  beam  out  of  your  own  eye  before  you  see  the  mote  in  your  neighbor's  eye. 
You  are  v^-ry  much  disturbed  about  New  Orleans ;  but. you  will  not  allow  the  negro  to  vote  ' 
in  Ohio. 

This  is  all  plain;  we  understand  this  all.  And  in  parting  with  you  to-night,  let  me  invoke 
the  blessing  of  God  upon  you,  expressing  my  sincere  thanks  for  the  cordial  manner  in  which 
you  have  received  me. 

Mr.  Edmunds.  I  move  that  the  Senate  sitting  for  this  trial  stand  adjoarned 
until  to-morrow  at  12  o'clock. 

.  Mr.  Fessenden.  I  wish  to  make  a  motion  that  takes  precedence  of  that,  that 
when  the  court  adjourns  it  adjouin  to  meet  on  Monday  next. 

Mr.  Drake.  That  has  been  decided  against. 

Mr.  Fkssenden.  It  can  be  considered  again,  because  other  business  has  been 
done  in  the  mean  time. 

Mr.  Edmunds.  I  rise  to  a  point  of  order,  that  under  the  rules  the  motion  to 
adjourn  takes  precedence. 

The  Chief  Justice.  The  Chair  is  of  opinion  that  the  motion  to  adjourn  takes 
precedence  of  every  other  motion  if  it  is  not  withdrawn. 

Mr.  Edmunds.  1  will  withdraw  it  at  the  request  of  the  senator  from  Maine. 

Mr.  Fessenden.  I  can  afterward  renew  the  motion  to  adjourn. 

The  Chief  Ju.stice.  The  senator  from  Maine  moves  that  when  the  Senate 
sitting  as  a  court  of  impeachment  adjourns,  it  adjourn  to  meet  at  12  o'clock 
on  Monday. 

Mr.  Fekry  called  for  the  yeas  and  nays,  and  they  were  ordered;  and  being 
taken,  resulted — yeas  16,  nays  29 ;  as  follows  : 

Yeas — Messrs.  Buckalew,  Corbett,  Davis,  Dixon,  Doolittle,  Fessenden,  Fowler,  Hender- 
son, Johnson,  McCreery,  Norton,  Nye,  Patterson  of  Tennessee,  Trumbull,  Van  Winkle,  and 
Vickers — 16. 

Nays — Messrs.  Anthony,  Cameron,  Cattell,  Chandler,  Cole,  Conkliug,  Conne^s,  Crajrin, 
Drake,  Edmunds,  Ferry,  Freliug:huysen,  Hendricks,  Howard,  Howe,  Morgan,  Morrill  of 
Maine,  Morrill  of  Vermont,  Patterson  of  New  Hampshire,  Pomeroy,  Koss,  Sherman,  Sprague,    ^ 
Stcwait,  Sunmer,  Thayer,  Willey,  and  Williams — *.^. 

Not  voting — Messrs.  Bayard,  Grimes,  Harlan,  Morton,  Ramsey,  Saulsbury,  Tipton, 
Wade,  and  Yates — 9. 

So  the  motion  was  not  agreed  to. 

Mr.  Edmunds    I  move  that  the  Senate  sitting  for  this  trial  adjourn. 
The  Chief  Justice.  The  senator  from  Vermont  moves  that  the  Senate  sit- 
ting as  a  court  of  impeachment  adjourn  until  to-morrow  at  12  o'clock. 
The  motion  was  agreed  to. 
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Saturday,  A^il  4, 1868. 

The  Chief  Justice  of  the  United  States  entered  the  Senate  chamber  at 
IS  o'clock  and  took  the  chair. 

The  usual  proclamation  having  been  made  by  the  Sergeant-at-arms, 

The  managers  of  the  irapeaclunent  on  the  part  of  the  House  of  Bepresenta- 
tives  appeared  and  took  the  seats  assigned  them. 

The  counsel  for  the  respondent  also  appeared  and  took  their  seats. 

,The  presence  of  the  House  of  Representatires  was  next  announced,  and  the 
members  of  the  House,  as  in  Committee  of  the  Whole,  headed  bj  Mr.  E.  B. 
Washbume,  the  chairman  of  that  committee,  and  accompanied  bj  the  Speaker 
and  Clerk,  entered  the  Senate  chamber,  and  were  conducted  to  the  seats  pro- 
Tided  for  them. 

The  Chief  Justice.  The  Secretary  will  read  the  minutes  of  the  last  day's 
proceedings. 

The  Secretary  read  the  journal  of  the  proceedings  of  the  Senate  yesterday 
sitting  for  the  trial  of  the  impeachment. 

The  Chief  Justice.  Gh^ntlemen  Managers,  you  will  please  to  proceed  with 
your  evidence.    The  senators  will  please  to  give  their  attention. 

L.  L.  Walbridob  sworn  and  examined. 
By  Mr.  Manager  Butler  : 

Q.  What  is  your  business  t 

A.  Short-hand  writer. 

Q.  How  long  have  you  been  engaged  in  that  business  ? 

A.  Nearly  ten  years. 

Q.  Have  you  had  during  that  time  any  considerable  experience ;  and  if  so,  how 
much  in  that  business  ? 

A.  Yes,  sir ;  I  have  had  experience  during  the  whole  of  that  time  in  connec- 
tion with  newspaper  reporting  and  outside. 

Q.  Reporting  for  courts  i 

A.  Yes,  sir. 

Q.  With  what  papers  have  you  been  lately  connected  ? 

A.  More  recently  with  the  Missouri  Democrat ;  previous  to  that  time  with 
the  Missouri  Republican. 

Q.  Do  the  names  of  those  papers  indicate  their  party  proclivities,  or  are  they 
reversed  ? 

A.  They  are  the  reverse. 

Q.  The  Democrat  means  republican,  and  the  Republican  means  democrat  ? 

A.  Exactly. 

Q.  To  what  paper  were  you  attached  on  or  about  the  8th  of  September,  1866  ? 

A.  The  Missouri  Democrat. 

Q.  Did  you  report  a  speech  delivered  from  the  balcony  of  the  Southern  Hotel 
in  St.  Louis  by  Andrew  Johnson  1 

A.  I  did. 

Q.  What  time  in  the  day  was  that  speech  delivered  ? 

A.  Between  eight  and  nine  o'clock  in  the  evening. 

Q.  Was  there  a  crowd  in  the  streets? 

A.  Yes,  sir,  there  was,  and  on  the  balcony  also. 

Q.  Where  were  you  ? 

A.  I  was  on  the  balcony,  within  two  or  three  feet  of  the  President  while  he 
was  speaking. 

Q.  Where  were  the  rest  of  the  presidential  party  t 

A.  I  cannot  tell  you. 

Q.  Were  they  there  ? 

22  I  P 
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A.  I  have  no  recollection  of  seeing  any  of  the  party  on  the  balcony. 

Q.  Did  the  President  come  out  to  answer  a  call  from  the  crowd  in  the  street 
apparently? 

A.  Yes,  sir,  I  judge  so ;  I  know  there  was  a  very  large  crowd  in  the  street 
in  front  of  the  hotel,  and  there  were  continnoos  ^erie^  for  the  President,  and  in 
response  to  those  cries  I  supposed  he  came  forward. 

Q.  Had  he  been  received  in  the  city  by  a  procession  of  the  various  charitable 
societies  ? 

A.  He  had  during  the  afternoon  been  received  by  the  municipal  authorities. 

Q.  Had  the  mayor  made  him  an  address  of  welcome) 

A.  He  had. 

Q.  Had  he  answered  that  address  ? 

A.  He  had. 

Q.  Did  you  take  a  report  of  that  speech  1 

A.  I  did. 

Q.  How  fblly  ? 

A.*  I  took  every  word. 

Q.  After  it  was  taken,  how  soon  was  it  written  out  1 

A.  Immediately. 

Q.  How  was  it  written  out? 

A.  At  my  dictation. 

Q.  By  whom? 

A.  The  first  part  of  the  speech  previous  to  the  banquet  was  written  out  in 
one  of  the  rooms  of  tl^e  Southern-  Hotel.  That  occupied  about  half  an  hour,  I 
think.  We  then  attended  the  banquet,  at  which  other  speeches  were  made. 
Immediately  after  the  conclusion  of  the  banquet  we  went  to  the  Republican 
ofBce  and  there  I  dictated  the  speech  to  Mr.  Monahan  and  Mr.  McHenry,  two 
attaches  of  the  Republican. 

Q.  You  have  spoken  of  a  banquet ;  was  there  a  banquet  given  to  the  Presi- 
dent and  his  suite  by  the  city  ? 

A.  There  was,  at  the  Southern  Hotel,  immediately  after  the  speech  on  the 
balcony. 

Q.  At  that  banquet  did  the  President  speak  ? 

A.  He  made  a  very  short  address. 

Q.  And  there  was  other  speaking  there,  I  presume  ? 

A.  Yes,  sir. 

Q.  After  that  speech  was  written  out  was  it  published  ? 

A.  It  was. 

Q.  When? 

A.  On  the  very  next  morning,  in  the  Sunday  Republican. 

Q.  After  it  was  published  did  you  revise  the  publication  by  your  notes  ? 

A.  I  did. 

Q.  How  soon  ? 

A.  Immediately  after  the  speech  was  printed  in  the  Sunday  morning  Repub- 
lican I  went  to  the  Democrat  o£Sce  in  company  with  my  associate,  Mr.  £dmund 
T.  Allen,  and  we  very  carefully  revised  the  speech  for  the  Monday  morning 
Democrat 

Q.  Then  it  was  on  the  same  Sunday  that  you  made  the  revision  ? 

A.  Yes,  sir ;  the  Sunday  after  the  speech. 

Q.  When  you  made  the  revision  had  you  your  notes  ? 

A.  I  had. 

Q.  State  whether  you  compared  the  speech  as  printed  with  those  notes  1 

A.  Yes,  sir ;  I  did  at  that  time,  and  since. 

Q.  When  you  compared  it,  did  you  make  any  coi9*ection8  that  were  needed, 
if  any  were  needed  ? 

A.  My  recollection  is  that  there  were  one  or  two  simple  corrections— errors 
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either  in  transcribing  or  on  the  part  of  the  printer.     That  is  all  that  I  remember 
in  the  way  of  corrections  of  the  speech. 

Q.  Did  yon  afterward  have  occasion  to  revise  that  speech  with  yoor  notes  f 

A.  I  had. 

Q.  When  was  that  7 

A.  I  think  that  was  little  over  a  year  ago. 

Q.  What  occasion  called  jou  to  revise  it  with  your  notes  a  little  over  a  year 
agot 

A.  I  was  summoned  here  bj  the  Committee  on  the  New  Orleans  Riots,  and 
immediately  after  receiving  the  summons  I  hunted  up  my  notes  and  again  made 
a  comparison  with  them  .of  the  printed  speech. 

Q.  How  far  did  that  second  comparison  assure  you  of  corrections  1 

A.   It  was  perfectly  correct. 

Q.  Now,  in  regard  to  particularity  of  reporting ;  were  you  enabled  to  report 
BO  correctly  as  to  give  inaccuracies  of  pronunciation  even  ? 

A.  Yes,  sir.     I  did  so  in  that  instance. 

Q.  Where  are  your  original  notes  now  ? 

A.  I  cannot  tell  von,  sir.  I  searched  for  them  immediately  after  I  was  sum- 
moned here,  but  failed  to  find  them. 

Q.  You  had  them  up  to  the  time  you  were  examined  before  the  Committee  on 
the  New  Orleans  Riot  ? 

A.  I  had,  and  brought  them  with  me  here,  but  I  have  no  recollection  of  them 
since  that  time. 

Q.  Have  you  a  copy  of  that  paper  ? 

A.  I  have. 

Q.  Will  you  produce  it  ? 

(The  witness  produced  a  newspaper,  being  the  Missouri  Democrat  of  Monday, 
September  10,  1866.) 

Q.  Is  this  it  ? 

A.  It  is. 

Q.  From  your  knowledge  of  the  manner  in  which  you  took  ^e  speech,  and 
from  your  knowledge  of  the  manner  in  which  you  corrected  it,  state  whether 
you  are  now  enabled  to  say  that  this  paper  which  I  hold  in  my  hand  contains 
an  accurate  report  of  the  speech  of  the  President  delivered  on  that  occasion  ? 

A.  Yes,  sir ;  I  am  enabled  to  say  it  is  an  accurate  report. 

Mr.  Manager  Butler.  I  propose,  if  there  is  no  objection,  to  offer  this  in  evi- 
dence, and  also  if  there  is  objection. 

Mr.  EvARTS.  Before  that  is  done  let  ub  cross-examine  this  witness. 

Mr.  Manager  Butlbr.  Certainly. 

Cross-examined  by  Mr.  Evarts  : 

Q.  I  understand  that  you  took  down,  as  from  the  President's  mouth,  the 
entire  speech,  word  for  word  as  he  delivered  it  ? 

A.  Yes,  sir. 

Q.  In  the  transcript  from  your  notes  and  in  this  publication  did  you  preserve 
that  form  and  degree  of  accuracy  and  completeness  ?    Is  it  all  the  speech  ? 

A.  It  is  the  whole  speech. 

Q.  No  part  of  it  is  condensed  or  paraphrased  ? 

A.  No,  sir ;  the  whole  speech  is  there  in  complete  form. 

Q.  You  say  that,  beside  the  revision  of  the  speech  which  you  made  on  the 
Sunday  following  its  delivery,  you  made  a  revision  a  year  ago  ? 

A.  Yes,  sir. 

Q.  For  what  reason  and  upon  what  occasion  ? 

A.  As  I  said,  it  was  owing  to  my  having  been  summoned  before  the  Com- 
mittee on  the  New  Orleans  Riot. 

Q.  A  committee  of  Congress  t 
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A.  Yee,  air. 

Q.  At  Washington  1 

A.  Yes,  sir. 

Q.  When  was  that  1 

A.  I  should  say  a  little  over  a  jear  ago.     I  cannot  fix  the  date  precisely. 

Q.  Were  you  then  inquired  of  in  regard  to  that  speech  7 

A.  I  was. 

Q.  And  did  yon  produce  it  then  to  that  committee  ? 

A.  I  did. 

Q.  Were  you  examined  before  any  other  committee  than  that  i 

A.  No,  sir. 

Q.  Was  your  testimony  reduced  to  writing  i 

A.  I  believe  so. 

Q.  And  signed  by  you  ? 

A.  No,  sir  ;  not  signed. 

Mr.  EvARTS.  We  suppose,  if  the  court  please,  that  this  report  is  within  the 
competency  of  proof. 

Mr.  Manager  Butler,  (to  the  witness.)  Was  your  testimony  published  t 

The  Witness.  The  testimony  I  gave  last  winter? 

Mr.  Manager  Butler.  Yes,  sir;  before  the  New  Orleans  riot  committee. 

A.  I  am  not  aware  whether  it  was  or  not. 

Mr.  Manager  Butler.  Will  the  Secretary  have  the  kindness  to  read  this 
speech  i 

The  Chief  Clerk  read  as  follows,  from  the  Missouri  Democrat  of  Monday, 
September  10,  1866 : 

Speech  of  President  Johnson. 

BeiDg  set  down  at  the  Sonthem,  a  large  crowd  collected  in  Walnut  street,  and  caUed 
loudly  for  the  President.     He  answered  their  summons  by  the  following  address : 

Fellow-citizens  of  St.  Louis :  In  being  introduced  to  you  to-night  it  is  not  for  the  purpose 
of  making  a  speech.  It  is  true  I  am  proud  to  meet  so  many  of  my  fellow -citizens  nere  on 
this  occasion,  an<^under  the  fayorable  circumstances  that  I  do.  [dry,  **  How  about  British 
subjects  ?  *n  We  will  attend  to  John  Bull  after  a  while,  so  far  as  that  is  concerned.  [Laugh- 
ter and  loud  cheers.]  I  haye  just  stated  that  I  was  not  here  for  the  purpose  of  making  a 
speech,  but  after  being  introduced  simply  to  tender  my  cordial  thanks  for  the  welcome  you 
have  given  me  in  your  midst.  [A  voice :  ** Ten  thousand  welcomes ;"  hurrahs  and  cheers.] 
Thank  you,  sir ;  I  wish  it  was  in  my  power  to  address  you  under  favorable  circumstances 
upon  some  of  the  questions  that  agitate  and  distract  the  public  mind  at  this  time — ooes- 
tions  that  have  grown  out  of  a  fiery  ordeal  we  have  just  passed  through,  and  which  I  tnink 
as  impoftant  as  those  we  have  just  passed  by.  The  time  has  come  when  it  seems  to  me  that 
all  ou&ht  to  be  prepared  for  peace.  The  rebellion  being  suppressed,  and  the  shedding  of 
blood  being  stopped,  the  sacnfice  of  life  being  suspended  and  stayed,  it  seems  that  the  nme 
has  arrived  when  we  should  have  peace ;  when  the  bleeding  arteries  should  be  tied  up.  [A 
voice,  *' New  Orleans;*'  *'Goon.**] 

Perhaps  if  you  had  a  word  or  two  on  the  subject  of  New  Orleans,  you  might  understand 
more  about  it  than  you  do.  [Laughter  and  cheers.]  And  if  you  will  go  back — [Cries  for 
Seward]— if  you  will  go  back  and  ascertain  the  cause  of  the  riot  at  New  Orleans,  perhaps 
vou  would  not  be  so  prompt  in  calling  out  New  Orleans.  If  you  will  take  up  the  riot  at 
New  Orleans,  and  trace  it  back  to  its  source,  or  to  its  immeduite  cause,  you  will  nnd  oat  who 
was  responsible  for  the  blood  that  was  shed  there. 

If  you  will  take  up  the  riot  at  New  Orleans,  and  trace  it  back  to  the  radical  Congress  [^reat 
cheering,  and  cries  of  "  bully*']  you  will  find  that  the  riot  at  New  Orleans  was  substantially 
plannecT— if  you  will  take  up  the  proceedings  in  their  caucuses  vou  will  understand  that  they 
there  knew  [cheers]  that  a  convention  was  to  be  called  which  was  extinct,  by  its  powers 
having  expired ;  that  it  was  said,  and  the  intention  i was,  that  a  new  government  was  to  be 
organized  ;  and  in  the  organization  of  that  government  the  intention  was  to  enfranchise  one 
portion  of  the  population  called  the  colored  population,  who  had  just  been  emancipated,  and 
at  the  same  time  disfranchise  white  men.  |  Great  cheering.  ]  When  you  begin  to  talk  about 
New  Orleans  [confusion]  you  ought  to  understand  what  you  are  talking  about. 

When  you  read  the  speeches  that  were  made  or  take  up  the  facts — on  Friday  and  Saturday 
before  that  convention  sat — you  will  there  find  that  speeches  were  made  incendiary  in  their 
character,  exciting  that  portion  of  the  population,  the  black  population,  to  arm  themselves 
and  prepare  for  the  shedding  of  blood.    [A  voice,  '* That's  so,"  and  cheers.]    You  will  also 
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find  tbat  tbat  convention  did  assemble  in  violation  of  law,  and  tbe  intent  of  tbat  convention 
was  to  sapersede  tbe  recognized  autborities  in  tbe  State  government  of  Louisiana,  wbieb 
bad  been  recognized  by  tbe  government  of  tbe  United  States,  and  every  man  engaged  in  tbat 
rebellion — in  tbat  convention,  with  tbe  intendon  of  superseding  and  upturning  tbe  civil 
ffovemment  whicb  bad  been  recognized  bj  tbe  government  of  tbe  United  States—-!  say  tbat 
be  was  a  traitor  to  the  Constitution  of  tbe  United  States,  [cheers,]  and  hence  you  find  tbat 
another  rebellion  was  commenced,  having  its  origin  in  the  radical  Congress.  These  men 
were  to  go  there ;  a  government  was  to  be  organized,  and  the  one  in  exifltence  in  Louisiana 
was  to  M  supersedea,  set  aside,  and  overthrown.  Tou  talk  to  me  about  New  Orleans !  And 
then  the  question  was  to  come  up,  when  they  bad  established  their  government — a  question 
of  political  power — which  of  the  two  governments  was  to  be  recognized — a  new  government 
inaugurated  under  this  defunct  convention — set  up  in  violation  oflaw  and  without  the  con- 
sent of  the  people.  And  then  when  they  bad  established  their  government  and  extended  univer- 
sal or  impartial  franchise,  as  they  called  it,  to  this  colored  population,  then  this  radical  Con- 
grress  was  to  determine  that  a  government  established  on  nefirro  votes  was  to  be  ibe  govern- 
ment of  Louisianap    [Voices,  **  Never,**  and  cheers  and  **  Hurrah  for  Andy.**] 

So  much  for  tbe  New  Orleans  riot— and  there  was  the  cause  of  tbe  origin  of  the  blood  that 
was  shed,  and  every  drop  of  blood  that  was  shed  is  upon  their  skirts,  and  they  are  responsible 
for  it.  [Cheers.]  I  could  trace  this  thing  a  little  closer,  but  I  will  not  do  it  here  to-night 
But  when  you  talk  about  New  Orleans,  and  talk  about  the  causes  and  consequencos  that 
resulted  from  proceedings  of  tbat  kind,  perhaps,  as  I  have  been  introduced  here,  and  you 
have  provoked  questions  of  this  kind,  though  it  don't  provoke  me,  I  will  tell  you  a  few 
wholesome  things  tbat  has  been  done  by  this  radical  Congpress.     [Cheers.  1 

In  connection  with  New  Orleans  and  tbe  extension  of  tbe  elective  franchise,  I  know  that 
I  have  been  traduced  and  abused.  I  know  it  has  come  in  advance  of  me  here,  as  it  has  else- 
where, and  that  I  have  attempted  to  exercise  an  arbitrarv  power  in  resisting  laws  that  tea$ 
intended  to  be  enforced  on  the  government.    [Cheers  and  cries  of  **  Hear.] 

Tes,  that  I  had  exercised  the  veto  power,  [**  Bully  for  you,**]  that  I  had  abandoned  the 
power  that  elected  me,  and  that  I  was  a  t-r-ai-tor  [ehet>rs]  llecanse  I  exercised  tbe  veto  power 
m  attempting  to,  and  did  arrest  for  a  time,  a  bill  tbat  was  called  a  Freedmen  s  Bureau  bill. 
[Cheers  J  Tes,  that  I  was  a  t>r-ai-t-o-r !  And  I  have  been  traduced,  I  have  been  blandered, 
I  have  been  maligned,  I  have  been  called  Judas — ^Jndas  Iscahot,  and  all  that.  Now,  my 
countrymen  here  to-night,  it  is  very  easy  to  indulee  in  epithets,  it  is  very  easy  to  call  a  man 
Judas,  and  cry  out  t-r-ai-tor,  but  when  he  is  called  upon  to  give  arguments  dc  facts  be  is 
verv  often  found  wanting. 

Judaas,  Judas  hcariot^  Judaas  !  There  was  a  Judas  once,  one  of  the  twelve  apostles.  Oh  ! 
yes,  and  these  twelve  apostles  had  a  Christ  [A  voice,  **And  a  Moses,  too.**  Great  laugh- 
ter. ]  The  twelve  apostles  bad  a  Christ,  and  he  could  not  have  had  a  Judas  unless  be  bad 
had  twelve  apostles.  If  I  have  nlayed  the  Judas,  who  has  been  my  Christ  that  I  have  played 
tbe  Judas  with?  Was  it  Thad.  Stevens  t  Wasit  Wendell  Phillips?  Was  it  Charles  Sumner  T 
[Hisses  and  cheers,  j  Are  these  the  men  that  set  up  and  compare  themselves  with  the  Savior 
of  men,  and  everybody  that  differs  with  them  in  opinion,  and  try  to  stay  and  arrest  their  dia- 
bolical and  nefarious  policy,  is  to  be  denounced  as  a  Judas.  [  **  Hurrah  for  Andy,*'  and  cheers.  ] 

In  the  days  when  tiiere  ware  twelve  apostles,  and  when  there  ware  a  Christ,  while  there 
ware  Judases,  there  ware  unbelievers,  too.  T-a-s ;  while  there  were  Judases,  there  ware 
nnbelievers.  [Voices,  "Hear,**  "Three  groans  for  Fletcher.**]  Yes,  oh!  yes!  unbelievers 
in  Christ :  men  who  persecuted  and  slandered  and  brought  him  before  Pontius  Pilate,  and 
preferred  charges  and  condemned  and  put  him  to  death  on  the  cross  to  satisfy  unbelievers. 
And  this  same  persecuting,  diabolical,  and  nefieirious  clan  to-day  would  persecute  and  shed 
the  blood  of  innocent  men  to  carry  out  their  purposes.  [Cheers.]  But  let  me  tell  you — let 
me  give  you  a  few  words  here  to-night — and  bat  a  short  time  since  I  heard  some  one  say  in 
the  crowd  that  we  had  a  Moses.  [Laughter  and  cheers.]  Yes,  there  was  a  Moses.  And  I 
know  sometimes  it  has  been  said  that  I  have  said  that  I  would  be  the  Moses  of  the  colored  man. 
["Never,**  and  cheers.]  Why,  I  have  labored  as  much  in  the  cause  of  emancipation  as 
any  other  mortal  man  living.  But  while  I  have  strived  to  emancipate  the  colored  man,  I  have 
felt,  and  now  feel,  that  we  have  a  great  many  white  men  that  want  emancipation.  [Laugh- 
ter and  cheers.]  There  is  a  set  amongst  you  that  have  got  shackles  on  their  limbs,  and  are 
as  much  under  the  heel  and  control  of  their  masters  as  the  colored  man  that  was  emancipated. 
[Cheers.] 

I  call  upon  you  here  to-night  as  freemen — as  men  who  favor  the  emancipation  of  the  white 
man  as  well  as  the  colored  ones.  I  have  been  in  favor  of  emancipation ;  I  have  nothine  to 
disguise  about  that — I  have  tried  to  do  as  much,  and  have  done  as  much,  and  when  tney 
talk  about  Moses  and  the  colored  man  being  led  into  the  promised  land,  where  is  the  land 
that  this  clan  proposes  to  lead  them?  [Cheers.]  When  we  talk  about  taking  tliem  out 
from  among  the  white  population  and  sending  them  to  other  climes,  what  is  it  they  propose? 
Why,  it  is  to  gdve  us  a  Freedmen*s  Bureau.  And  after  giving  us  a  Freedqien*&  Bureau,  what 
then  1  Why,  nere  in  the  south  it  is  not  necessary  for  me  to  talk  to  you,  where  I  have  lived 
and  you  have  lived,  and  understand  the  whole  system,  and  how  it  operates ;  we  know  how 
the  slaves  have  been  worked  heretofore.  Their  original  owners  bought  the  laud  and  raised 
tbe  negroes,  or  purchased  them,  as  the  case  might  be ;  paid  all  the  expenses  of  carrying  on  tbe 
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farm,  and,  in  the  end,  after  piodacin^  tobacco,  cotton,  hemp,  and  flax,  and  all  the  various 
products  of  the  south,  bringing  them  into  the  market  without  any  profit  to  them,  while  these 
owners  put  it  all  into  their  own  pockets.  This  was  their  condition  before  the  emancipation. 
This  was  their  condition  before  we about  their  **  Moses.*'    [Cheers  and  lauffhter.  J 

Now  what  is  the  plan?  I  ask  your  attention.  Come,  as  we  have  got  to  talking  on  this 
subject,  give  me  your  attention  for  a  few  minutes.  I  am  addressing  m>  self  to  jour  brains, 
and  not  to  your  prejudices ;  to  your  reason,  and  not  to  your  passions.  And  when  reason 
and  aigument  again  resume  their  empire,  this  mist,  this  prejudice  that  has  been  incrusted 
upon  the  public  mind,  must  give  way  and  reason  become  triumphant.  [Cheers.]  Now,  my 
countrymen,  let  me  call  your  attention  to  a  single  fact,  the  Freeunien's  Bureau.  [Laughter 
and  hisses.]  Yes;  slavery  was  an  accursed  institution  till  emancipation  took  place.  It  was 
an  accursed  institution  while  one  set  of  men  worked  them  and  got  the  profits.  But  afler 
emancipation  took  place  they  gave  us  the  Freedmen*s  Bureau.  They  gave  us  these  agents 
to  go  into  every  county,  every  township,  and  into  every  school  district  throughout  the  United 
8tates,  and  especially  the  southern  States.  They  gave  us  commiesit^ners.  They  gave  us 
$I2,(X)0,0<X),  and  placed  the  power  in  the  hands  of  the  Executive,  who  was  to  work  this 
machinery,  with  the  army  brought  to  its  aid,  and  to  sustain  it.  Then  let  us  run  it,  on  the 
112,000,000  as  a  beginning,  and,  in  the  end,  receive  $50,000,000  or  $60,000,000,  as  the  case 
may  be,  and  let  us  work  tlie  4,000,000  of  slaves.  In  fine,  the  Freedmen's  Bureau  was  a 
simple  proposition  to  transfer  4,000,000  of  slaves  in  the  United  States  from  their  original 
owners  to  a  new  set  of  taskmasters.  [Voice,  **  Never,*'  and  cheers.]  I  have  been  laboring 
four  years  to  emancipate  them ;  and  then  I  was  opposed  to  seeing  them'transferred  to  a  new 
set  of  taskmasters,  to  be  worked  with  more  rigor  than  they  had  been  heretofore.  [Cheers.] 
Tes,  under  this  new  system  they  would  work  the  slaves,  and  call  on  the  government  to 
bear  all  the  expense,  and  if  there  was  any  profits  left,  why,  they  would  pocket  them,  [laugh- 
ter and  cheers,]  while  you,  the  people,  must  pay  the  expense  of  running  the  machine  out  of 
your  pockets,  while  they  got  the  profits  of  it.     So  much  for  this  question. 

I  simplv  intended  to-night  to  tender  you  my  sincere  thanks.  But  as  I  go  along,  as  we  are 
talking  about  this  Congress  and  these  respected  gentlemen,  who  contend  that  the  President 
is  wrong,  because  he  vetoed  the  Freedmen's  Bureau  bill,  and  all  this ;  because  he  chose  to 
exercise  the  veto  power,  he  committed  a  high  offence,  and  therefore  ought  to  be  impeached. 
[Voice,  ** Never."]  Y-a-s,  y-a-s,  they  are  ready  to  impeach  him.  [voice,  "  Let  them  try 
it."]  And  if  they  were  satisfied  they  had  the  next  Congress,  by  as  decided  a  majority  as 
this,  upon  some  pretext  or  other — violating  the  Constitution,  neglect  of  duty,  or  omitting 
to  enforce  some  act  of  law — upon  some  pretext  or  other,  they  would  vacate  the  Executive 
department  of  the  United  States.  [A  voice,  '*  Too  bad  they  don't  impeach  him."]  WhO't  ? 
As  we  talk  about  this  Congress,  let  me  call  the  soldiers'  attention  to  tliis  immaculate  Cou- 
ipress — let  me  call  your  attention.  Oh !  this  Congress,  that  could  make  war  upon  the  Execu- 
tive because  he  stands  upon  the  Constitution  and  vindicates  the  rights  of  the  people,  exer- 
cising the  veto  power  in  their  behalf— because  he  dared  to  do  this,  they  can  clamor  and  talk 
about  impeachment.  And  by  way  of  elevating  themselves  and  increasing  confidence  with  the 
soldiers  throughout  the  country,  they  tiUk  about  impeachment. 

So  far  as  the  Fenians  are  concerned ;  upon  this  subject  of  Fenians  let  me  ask  you  very 

Slainly  here  to-night  to  go  back  into  my  history  of  le^slation,  and  even  when  governor  of  a 
tate — let  me  ask  if  there  is  a  man  here  to  night,  who,  in  the  dark  days  of  Know-nothing- 
ism,  stood  and  sacrificed  more  for  their  rights?    [Voice,  **Good,"  and  cheers.] 

It  has  been  my  peculiar  misfortune  always  to  have  fierce  opposition,  because  I  have 
always  struck  my  blows  direct,  and  fought  with  right  and  the  Constitution  on  my  side. 
[Cheers.]  Yes,  I  will  come  back  to  the  soldiers  again  in  a  moment.  Yes,  here  was  a  neu- 
trality law.  I  was  sworn  to  support  the  Constitution  and  see  that  that  law  was  iisuthfully 
executed. 

And  because  it  was  executed,  then  they  raised  a  clamor  &  tried  to  make  an  appeal  to  the 
foreigners,  and  especially  the  Fenians.  And  what  did  they  do  7  They  introduced  a  bill  to 
tickle  and  play  with  the  fancy,  pretending  to  repeal  the  law,  and  at  the  same  time  making 
it  worse,  and  then  left  the  law  just  where  it  is.  [Voice,  "That's  so."]  They  knew  that 
whenever  a  law  was  presented  to  me,  proper  in  its  provisions,  ameliorating  and  softening  the 
rigors  of  the  present  law,  that  it  would  meet  my  hearty  approbation ;  but  as  they  were  pretty 
well  broken  aown  and  losing  public  confidence,  at  the  heels  of  the  session  they  found  they 
must  do  something.  And  hence,  what  did  they  do  7  They  pretended  to  do  something  for 
the  soldiers.  Who  has  done  more  for  the  soldiers  than  I  have  7  Who  has  perilled  more  in 
this  struggle  than  I  have  7  [Cheers.]  But  then,  to  make  them  their  peculiar  friends  and 
favorites  of  the  soldiers,  they  came  forward  with  a  proposition  to  do  what?  Why,  we  will 
give  the  soldier  $.')0  bounty---$50  bounty — your  attention  to  this — if  he  has  served  two  years ; 
and  $100  if  he  has  served  three  years. 

Now,  mark  you,  the  colored  man  that  served  two  years  can  get  his  $100  bounty.  But  the 
white  man  must  serve  Mree  before  he  can  get  his.  [Cheers.]  But  that  is  not  the  point.  While 
they  were  tickling' and  attempting  to  please  the  soldiers,  by  giving  them  $50  bounty  for  two 
years'  service,  they  took  it  into  their  heads  to  vote  somebody  else  a  bounty,  [laughter,]  and 
they  voted  themselves  not  $50  for  two  years'  service ;  your  attention — I  want  to  make  a  lodg- 
ment in  your  minds  of  the  facts  because  I  want  to  put  the  nail  in,  and  having  put  it  in,  I 
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want  to  clinch  it  on  the  othm*  side.  [Cheers.]  The  brave  boys,  the  patriotic  youn^  men 
who  followed  his  f^allant  officers,  slept  in  the  tented  field,  and  perilled  nis  life,  and  shed  his 
blood,  and  left  his  limbs  behind  him  and  came  home  mangled  ana  maimed,  can  ffet  $50  bounty, 
if  he  has  served  two  years.  Bat  the  members  of  Congress,  who  never  smelt  ganpowder, 
can  set  $4,000  extra  pay.    [Loud  cheering.  ] 

This  is  a  faint  picture,  my  countrymen,  of  what  has  transpired.  [A  voice,  '*  Stick  to  that 
onestion."]  Fellow-citizens,  you  are  all  familiar  with  the  work  of  restoration.  Yon  know 
tnat  since  the  rebellion  collapsed,  since  the  armies  were  suppressed  on  the  field,  that  everything 
that  could  be  done  has  been  done  by  the  executive  department  of  the  government  for  the 
restoration  of  the  government.  Everything  has  been  done  with  the  exception  of  one  thing, 
and  that  is  the  admission  of  members  from  the  eleven  States  that  went  into  the  rebellion. 
And  after  having  accepted  the  terms  of  the  government,  having  abolished  slavery,  having 
repudiated  their  debt,  and  sent  loyal  representatives,  everything  has  been  done,  excepting  the 
admission  of  representatives  which  all  the  States  are  constitutionally  entitled  to.  [Cheers.] 
When  yon  turn  and  examine  the  Constitution  of  the  United  States,  yoa  find  that  you  cannot 
even  amend  that  Constitution  so  as  to  deprive  any  State  of  its  equal  suffrage  in  the  Senate. 
[A  voice,  ** They  have  never  been  out."]  It  is  said  before  me,  "They  nave  never  been 
out"  I  say  so  too,  and  the v  cannot  go  out  [Cheers.]  That  being  the  fact,  under  the 
Constitution  they  are  entitled  to  equal  suffrage  in  the  Senate  of  the  United  States,  and  no 
power  has  the  right  to  deprive  'them  of  it,  without  violating  the  Constitution.  [Cheers.  ] 
And  the  same  argument  applies  to  the  House  of  Representatives. 

How  then  does  the  matter  stand  7  It  used  to  be  one  of  the  arguments  that  if  the  States 
withdrew  their  representatives  and  senators  that  that  was  secession — a  peaceable  breaking 
up  of  the  government.  Now,  the  radical  power  in  this  government  turn  around  and  assume 
that  the  States  are  out  of  the  Union,  that  they  are  not  entitled  to  representation  in  Congress. 
[Cheers.]  That  is  to  say,  they  are  dissolutionists,  and  their  position  now  is  to  perpetuate  a 
disruption  of  the  government,  and  that,  too,  while  they  are  denying  the  States  the  right  of 
representation,  they  impose  taxation  upon  them,  a  principle  upon  woich,  in  the  Revolution, 
you  resisted  the  power  of  Great  Britun.  We  deny  the  right  of  taxation  without  representa- 
tion. That  is  one  of  our  great  principles.  Let  the  government  be  restored.  I  have  labored 
for  it.  Now,  I  deny  this  doctrine  or  secession,  come  firom  what  quarter  it  may,  whether 
from  the  north  or  from  the  south.  I  am  opposed  to  it  I  am  for  the  Union  of  the  States. 
[Voices,  **  That's  ri^ht,"  and  cheers.]  I  am  for  thirty-six  States,  remaining  where  they  are, 
under  the  Constitution,  as  your  fathers  made  it,  and  handed  it  down  to  you;  and  if  it  is 
altered,  or  amended,  let  it  be  done  in  the  mode  and  manner  pointed  by  that  instrument  itself, 
and  in  no  other.    [Cheers.] 

I  am  for  the  restoration  or  peace.  Ijet  me  ask  this  people  here  to-night  if  we  have  not 
shed  enough  blood  7  Let  me  ask  are  you  prepared  to  go  into  another  civil  war  7  Let  me 
ask  this  people  here  to-night  are  they  prepared  to  set  man  upon  man,  and,  in  the  name  of 
God,  lift  his  hand  against  the  throat  of^his  fellow  7  [Voice,  *'  Never."]  Are  you  prepared 
to  see  our  fields  laid  waste  again,  our  business  and  commerce  suspended,  and  all  trade 
stopped  1  Are  you  prepared  to  see  this  land  again  drenched  in  our  brothere*  blood  7  Heaven 
avert  it,  is  my  prayer.  [Cheers.]  I  am  one  of  those  who  believe  that  man  does  sin,  and 
having  sinned,  I  believe  he  must  repent;  and,  sometimes,  having  sinned  and  having  repented 
makes  him  a  better  man  than  he  was  before.  [Cheers.  1  I  know  it  has  been  said  that  I 
have  exercised  the  pardoning  power.  y-«-s,  I  have.  [Cheers  and  *'  What  about  Drake's 
constitution?"]  l'-a-«,  I  have,  and  don't  you  think  it  is  to  prevail  7  I  reckon  I  have  par 
doned  more  men,  turned  more  men  loose  and  set  them  at  liberty  that  were  imprisoned,  I 
imagine,  than  any  other  living  man  on  God's  habitable  globe.  [Voice,  **  Bully  for  you," 
and  cheers.]  Yes,  I  turned  47,000  of  our  men  who  engaged  in  this  struggle,  with  the  arms 
they  captured  with  them,  and  who  were  then  in  prison,  1  turned  them  loose.  [V.pice,  ''Bully 
for  you,  old  fellow,"  and  laughter.] 

Large  numbers  have  applied  for  pardon,  and  I  have  granted  them  pardon.  Tet  there  are 
some  who  condemn  and  hold  me  responsible  for  so  doing  wrong.  Yes,  there  are  some  who 
stayed  at  homo,  who  did  not  go  into  the  field  on  the  other  side,  that  can  talk  about  othera 
being  traitors  and  being  treacherous.  There  are  some  who  can  talk  about  blood,  and  ven- 
geance, and  crime,  and  evervthing  to  **make  treason  odious,"  and  all  that,  who  never  smelt 
ganpowder  on  either  side.  [Cheers  ]  Yes,  they  can  condemn  others  and  recommend  hang- 
ing and  torture,  and  all  that  If  I  have  erred.  I  have  erred  on  the  side  of  mercy.  Some  of 
these  croakers  have  dared  to  assume  that  they  are  better  than  was  the  Saviour  of  men  him- 
self—a kind  of  over  righteousness — better  than  everybody  else,  and  always  wanting  to  do 
Deity's  work,  thinking  he  cannot  do  it  as  well  as  they  can.  [Laughter  and  cheers.]  Yes, 
the  Saviour  of  man  came  on  the  earth  and  found  the  human  race  condemned  and  sentenced 
under  the  law.  But  when  they  repented  and  believed,  he  said,  **Let  them  live."  Instead 
of  executing  and  putting  the  world  to  death  he  went  upon  the  cross,  and  there  was  painfully 
nailed  by  thcHe  uiibelievere  that  I  have  spoken  of  here  to-night,  and  there  shed  his  blood 
Uiat  you  and  I  might  live.  [Cheers.]  Think  of  it !  To  execute  and  hang  and  put  to  death 
eight  millions  of  people.  [Voices,  "  Never."]  It  is  an  absurdity,  and  such  a  thing  is  im- 
practicable oven  if  it  were  rieht  But  it  is  the  violation  of  all  law,  human  and  divine^ 
[Voice,  ''Hang  Jeff.  Davis."]    You  call  on  Judge  Chase  to  hang  Jeff.  Davis,  will  you 7 
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[Great  cheerinjp.  ]  I  am  not  the  ooart,  I  am  not  the  jury,  nor  the  judge.  [  Voice,  **  Nor  the 
Mosen.*']  Before  the  case  comes  to  me,  and  all  other  cane,  it  would  hare  to  come  on  appU- 
catjon  as  a  case  for  pardon.  That  is  the  only  way  the  case  can  ^t  to  me.  Why  don't 
Jndg^  Chase—Jodee  Chase,  the  Chief  Justice  of  the  United  States,  in  whose  district  he  is — 
why  don*t  he  try  himT  [Loud  cheers.]  But,  perhaps,  I  could  answer  the  question,  as 
sometimes  persons  want  to  be  facetious  and  indulge  in  repartee,  I  nuffht  ask  you  a  question, 
why  don't  you  hang  Thad.  Sterens  and  Wendell  Phillips  f  [Great  dieering.  ]  A  traitor  at 
one  end  of  the  line  u  as  bad  as  a  traitor  at  the  other. 

I  know  that  there  are  some  who  have  got  their  little  pieces  and  sayings  to  repeat  on  public 
occasions,  like  parrots,  that  have  been  placed  in  their  mouths  by  their  superiors,  who  have 
not  the  courage  and  the  manhood  to  come  forward  and  tell  them  themselves,  but  have  their 
understrappers  to  do  their  work  for  them.  [Cheers.]  I  know  there  is  some  that  talk  about 
this  universal  elective  franchise  upon  which  they  wanted  to  upturn  the  gfovemmeot  of  Lou- 
isiana and  institute  another ;  who  contended  that  we  must  sena  men  there  to  control,  govern, 
and  manage  their  slave  population,  because  they  are  incompetent  to  do  it  themselves.  And 
yet  they  turn  round  when  they  get  there  and  say  they  are  competent  to  g^  to  Congress  and 
manage  the  affairs  of  State.  [Cheers.]  Before  yon  commence  throwing  your  stones  yon 
ought  to  be  sure  you  don*t  live  in  a  glass  house.  Then,  why  all  this  clamor?  Don't  ^on 
see,  my  countrymen,  it  is  a  question  of  power,  and  being  in  power  as  they  are,  their  object 
is  to  perpetuate  their  power  T  Hence,  wnen  you  talk  about  turning  any  of  them  out  of  oflice, 
oh,  they  talk  about  "bread  and  butter."  [Laughter.]  Yes,  these  men  are  the  most  perfect 
and  complete  **  bread  and  butter  party  "  that  has  ever  appeared  in  this  grovemment.  [Great 
cheering.  ]  When  you  make  an  effort  or  struggle  to  Uuie  the  nipple  out  of  their  mouths, 
how  they  clamor !  They  have  staid  at  home  here  five  or  six  years,  held  the  offices,  grown 
fat,  and  enjoyed  all  the  emoluments  of  position,  and  now,  when  you  talk  about  turning  one 
of  them  out,  *  *  Oh,  it  is  proscription,"  and  hence  they  come  forward  and  propose  in  Congress 
to  do  what?  To  pass  laws  to  prevent  the  Executive  from  turning  anybody  out.  [Voice, 
'*  Put  'em  ouL"]  Hence,  don't  you  see  what  the  policv  was  to  be  ?  I  believe  in  the  good 
old  doctrine  advocated  by  Washington,  Jefferson  and  Madison,  of  rotation  in  office. 

These  people  who  have  been  enjoying  these  offices  seem  to  have  lost  sight  of  this  doctrine. 
1  believe  that  when  one  set  of  men  have  ei^joyed  Uie  emoluments  of  office  long  enough,  they 
should  let  another  portion  of  the  people  have  a  chance.  [Cheers.]  How  are  these  men  to 
be  got  out — [Voice,  '*  Kick  'em  outr'  cheers  and  laughter]  unless  your  Executive  can  put 
them,  unless  you  can  reach  them  through  the  President?  Congress  says  he  shall  not  turn 
them  out,  and  they  are  trying  to  pass  laws  to  prevent  it  being  done.  Well,  let  me  say  to 
you  if  you  will  stand  by  me  m  this  action,  [Cheers,  J  if  yon  will  stand  by  me  in  trying  to 
give  the  people  a  fair  chance,  soldiers  and  citizens,  to  participate  in  those  offices,  God  being 
willing,  1  irt^  *'kick  them  out"  just  as  fast  as  I  can.  [Great  cheering.]  Let  me  »&j  to 
you  in  concluding,  what  I  have  said,  and  I  intended  to  sav  but  little,  but  was  provoked  into 
this  rather  than  otherwise,  I  care  not  for  the  menaces,  the  taunts  and  jeers,  I  care  not  for 
the  threats;  I  do  not  intend  to  be  bullied  by  my  enemies  nor  overawed  by  .my  friends; 
[cheers ;]  but  God  willing,  with  your  help,  I  will  veto  tlieir  measures  whenever  they  come 
to  me.  [Cheers. ]  I  place  myself  upon  the  ramparts  of  the  Constitution,  and  when  I  see 
the  enemy  approaching,  so  long  as  I  have  eyes  to  sec,  or  ears  to  hear,  or  a  tongue  to  sound  the 
alarm,  so  help  me  God  I  will  do  it,  and  call  upon  the  people  to  be  my  judges.  [Cheers.]  I 
tell  you  here  to-night  that  the  Constitution  or  tl^  country  is  being  encroached  upon.  I  tell 
you  here  to-night  that  the.  citadel  of  liberty  is  being  endangered.  [A  voice — **Go  it, 
Andy."] 

I  say  to  you  then,  go  to  work ;  take  the  Constitution  as  your  palladium  of  civil  and  religious 
liberty ;  tiuce  it  as  our  chief  ark  of  safety.  Just  let  me  ask  you  here  to-night  to  cling  to 
the  Constiti}tiou  in  this  great  struggle  ror  freedom  and  for  its  preservation,  as  the  snip- 
wrecked  mariner  clings  to  the  mast  when  the  midnight  tempest  closes  around  him.  [Cheers.  ] 
So  far  as  my  public  life  has  been  advanced,  the  people  of  Missouri,  as  well  as  of  other  States, 
know  that  my  efforts  have  been  devoted  in  that  direction  which  would  ameliorate  and  elevate 
the  interests  of  the  great  mass  of  the  people.  [Voice,  ** That's  so."]  Why,  where's  the 
speech,  where's  the  vote  to  be  got  of  mine,  but  what  has  always  had  a  tendency  to  elevate 
the  g^eat  working  classes  of  the  people?  [Cheers.]  When  they  talk  about  tyranny  and 
despotism,  where's  one  act  of  Andrew  Johnson's  that  ever  encroached  upon  the  rights  of  a 
free  man  in  this  land  ?  But  because  I  have  stood  as  a  faithful  sentinel  upon  the  watch-tower 
of  freedom  to  sound  the  alarm,  hence  all  this  traduction  and  detraction  toat  has  been  heaped 
upon  me.     [•*  Bully  for  Andy  Johnson."] 

I  now,  then,  in  conclusion,  my  countrymen,  hand  over  to  yon  the  flag  of  your  country 
with  thirty-six  stars  upon  it.  I  hand  over  to  you  your  Constitution  with  the  charge  and 
responsibility  of  preserving  it  intact.  I  hand  over  to  you  to-night  the  Union  of  these  States, 
the  great  magic  circle  which  embraces  them  all.  I  hand  them  all  over  to  you,  the  people, 
in  w*nom  I  have  always  trusted  in  all  great  emergencies — questions  which  are  of  such  vital 
interest — I  hand  them  over  to  you  as  men  who  can  rise  above  party,  who  can  stand  around 
the  altar  of  a  common  country  with  their  faces  upturned  to  heaven,  swearing  by  Him  that 
lives  forever  and  ever,  that  the  altar  and  all  shall  sink  in  the  dust,  but  that  the  Constitution 
and  the  Union  shall  be  preserved.    Let  us  stand  by  the  Union  of  these  States — let  us  fight 
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enemies  of  tbe  goyemment  come  from  what  quarter  ther  may.  Mj  ttand  has  been  taken. 
Yon  nnderatand  what  my  poritknii  is,  and  in  parting  wito  yon  now,  leare  the  goyemment  in 
year  hands  with  the  confiaence  I  hare  always  had  that  Uie  people  will  oltimately  redress  all 
wrongs  and  set  the  goyemment  right  Then,  eentlemen,  in  conclnsion,  lor  the  cordial  wel> 
come  yon  haye  g^yen  me  in  this  great  city  of  tne  northwest,  whose  destiny  no  one  can  fore- 
tell— ^now,  [yoice,  ** Three  cheers  for  Johnson,"]  then,  in  bidding  yon  g<K>d  night,  I  leaye 
all  in  your  charge,  and  thank  yon  for  the  eordiaf  welcome  yoa  haye  giyen  me  in  this  spon- 
taneons  ontpouhng  of  the  people  of  yonr  city. 

Jo8£PH  A.  Drab  sworn  and  examined. 

By  Mr.  Manager  Butler  : 

Qnestion.  What  is  your  busineM  ? 

Answer.  Journalist 

Q.  How  long  has  that  been  your  business  7 

A.  ¥ive  years. 

Q.  Can  you  report  speeches  made  ? 

A.  I  am  a  short-hand  writer  as  well. 

Q.  Did  you  join  the  presidential  party  when  it  went  to  St  Louis,  via  Cleve- 
land ? 

A.  I  did  at  Chicago  on  the  6th  of  September,  1866, 1  believe. 

Q.  Were  you  with  the  presidential  party  at  St.  Louis  t 

A.  I  was. 

Q.  Did  you  take  a  report  of  any  of  the  ipeeches  made  there  ? 

A.  I  reported  all  the  speeches  made  there. 

Q.  For  what  paper  were  you  reporting  ? 

A.  I  was  with  the  party  as  the  correspondent  of  the  Chicago  Bepublican.  I 
made  the  reports  for  the  St.  Louis  Times. 

Q.  Have  you  your  notes  of  that  report  ? 

A.  I  have  part  of  them. 

Q.  Was  there  speaking  on  the  steamboat  1 

A.  There  was. 

Q.  Did  you  report  that  speech  ? 

A.  I  did ;  part  of  it.    Yes,  I  reported  that  speech  on  the  steamboat. 

Q.  Was  that  in  answer  to  an  address  of  welcome  by  the  mayor  ? 

A.  I  think  that  was  a  speech  in  answer  to  an  address  of  welcome  by  Captain 
Eads. 

Q.  Who  was  he  t    Whom  did  he  represent  ? 

A.  I  believe  he  represented  a  committee  of  citizens  which  met  the  party  at 
Alton. 

Q.  How  did  you  make  this  report  t 

A.  By  short-hand  writing. 

Q.  How  soon  did  you  write  it  out  ? 

A.  That  evening. 

Q.  How  accurate  is  it  where  it  purports  to  be  accurate  ? 

A.  It  is  a  report  made  for  the  St.  Louis  Times  ;  and,  as  a  matter  of  course, 
reporting  for  a  paper  of  strong  democratic  politics,  I  corrected  inaccuracies  of 
grammar.     That  is  all. 

Q  Have  you  since  written  that  out  from  your  notes,  bo  far  as  ^ou  have  the 
notes? 

A.  I  have. 

Q.  (Handing  a  manuscript  to  the  witness.)  Look  there  and  see  if  that  is  your 
writing  out  from  your  notes  7 

A.  (Examining  the  manuscript)  This  is. 

Q.  An  exact  transcript  ? 

A.  An  exact  transcript. 

Q.  So  far  as  it  goes,  is  it  an  accurate  report  of  the  speech  as  delivered  by 
Andrew  Johnson  1 
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A.  With  the  exception  I  have  mentioned. 

Q.  With  the  exception  of  inaccaraciee  of  grammar 

Mr.  Stanbbry.  Is  that  the  speech  at  the  steamhoat  or  the  hotel  1 

Mr.  Manager  Butlbr.  At  the  Southern  Hotel,  on  the  balconj.  They  are 
both  here  ;  bnt  I  am  now  asking  for  the  one  at  the  balcony. 

The  Witness.  The  first  is  the  speech  at  the  Lindell  Hotel. 

Q.  The  other,  the  one  we  are  inquiring  about,  was  at  the  Southern  Hotel  f 

A.  At  the  Southern  Hotel. 

Mr.  Manager  Butlbr.  I  mistook.  I  saw  the  memorandum  ''  steamboat " 
there.  (To  the  witness.)  Now  take  the  speech  at  the  Southern  Hotel.  So 
far  as  your  report  goes,  as  I  understand,  it  is  an  accurate  report  of  the  speech  f 

A.  It  is. 

Q.  Why  is  it  not  all  there  ? 

A.  I  have  lost  part  of  my  notes. 

Q.  Whereabouts  does  it  commence? 

A.  The  speech  in  my  notes  commences  abruptly  in  the  middle  of  a  sentence, 
*'  who  have  got  the  shackles  upon  their  limbs,  and  which  are  as  much  under 
control  and  will  of  the  master  as  the  colored  men  who  were  emancipated." 

Mr,  Howard.  Where  was  this  speech  made? 

Mr.  Manager  Butlbr.  At  the  Southern  Hotel,  St.  Louis.  It  is  the  same 
speech  that  has  been  read.  (To  the  witness.)  Will  you  read,  sir,  where  your 
report  begins  ?  • 

A.  (reading.)  '*  Who  have  got  the  shackles  upon  their  limbs,  and  which  are 
as  much  under  control  and  will  of  the  master  as  the  colored  men  who  were 
emancipated.  [Hisses  and  cheers.]  And  I  call  upon  you  as  freemen  to  advocate 
the  freedom  " 

Q.  That  will  do  for  the  present.    Does  the  speech  then  go  through  ? 

A.  It  goes  through  to  the  end.* 

Mr.  Manager  Butler,  (to  the  counsel  for  the  respondent.)  Gentlemen,  you 
will  see  that  this  report  begins  at  about  the  top  of  the  first  full  column  of  the 
previous  report  after  the  speech  commences.  (To  the  witness.)  Have  you  ever 
compared  that  with  this  paper  ? 

A.  I  do  not  know  what  *'  this  paper  "  is. 

Q.  This  paper  is  the  St.  Louis  Democrat. 

A.  No,  sir ;  I  never  have. 

Mr.  Manager  Butlbr.  We  offer  this  paper  now  in  evidence ;  I  do  not  care 
to  read  it.     The  variations  are  not  remarkable. 

Mr.  Stanbbry.  We  will  first  cross-examine  the  witness. 

Mr.  Manager  Butlbr.  Certainly. 

Gross-examined  by  Mr.  Stanbbry  : 

Q.  Was  this  copy  of  yours  published  anywhere  ? 

A.  Yes. 

Q.  In  what  paper  ? 

A.  In  the  St.  Louis  Times. 

Q.  What  date  ? 

A.  The  Sunday  following ;  I  think  the  9th. 

Q.  State  how  much  time  it  requires  a  short-hand  writer  to  write  out  his  notes 
in  what  is  called  long-hand,  compared  with  that  which  is  required  in  taking 
down  the  notation. 

A.  We  generally  reckon  the  difference  between  the  rates  of  speed  in  writing 
long-hand  and  short-hand  as  about  one-sixth  or  one-seventh. 

Q.  That  is,  it  takes  six  or  seven  times  as  long  to  write  out  the  speech  as  it 
does  to  take  the  notes? 

A.  No,  sir. 

Q.  How  then  t 
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A.  There  are  frequeDtlv  iuterruptions  in  the  coarse  of  a  speech ;  there  are 
freauent  pauses  of  a  sp^er,  and  a  great  many  things. 

Q.  Bat  sappoise  there  are  no  paoses,  hot  70a  are  merelj  taking  down  the 
apeech? 

A.  If  a  man  talks  steadilj  for  two  or  three  minates  together,  it  will  take  from 
twelve  to  twenty  minates  to  write  out  what  he  may  say  in  three  minates'  time, 
ordinarily. 

Q.  That  is,  foar  times  as  long  ? 

A.  Yes. 

Q.  Snppose  he  speaks  rapidly  and  excitedly  ? 

A.  If  he  is  a  very  fluent  speaker  it  may  take  longer. 

Q.  Of  coarse  there  is  a  difference  between  speakers  as  to  that  7 

A.  A  very  great  deal  of  difference. 

Q.  In  a  rapid  speaker  what  is  the  proportion  of  time  ? 

A.  My  last  answer  covers  it :  I  cannot  say  more  precisely  than  that. 

Q.  Does  the  standard  you  give  of  four  times  as  long  apply  to  those  who 
speak  deliberately  ? 

A.  Yes,  I  think  that  would.  A  man  could  easily  write  out  the  remarks  of  a 
deliberate  speaker  in  four  times  the  length  of  time. 

Q.  What,  then,  is  the  proportion  of  time  in  the  case  of  a  rapid  speaker  ? 

A.  Some  men  speak  about  as  high  as  two  hundred  and  thirty  woras  a  minute. 
A  long-hand  writer  can  write  out  about  twenty-eight  or  thirty  words  a  minute 
steadily,  if  he  is  a  rapid  penman  and  has  no  difficulty  in  reading  his  notes. 

Q.  Then  it  ought  to  be  from  eight  to  ten  times  as  long  for  a  rapid  speaker  f 

A.  About  seven  times  as  lon^. 

Q.  Twenty-eight  to  two  hundred  ? 

A.  That  is  about  seven  times. 

Q.  Then  the  long-hand  writer  who  is  reporting  will  get,  in  case  of  a  rapid 
speaker,  one  word  in  seven  1 

A.  If  he  attempts  to  write  out  in  full. 

Re-examined  by  Mr.  Manager  Butler  : 

Q.  Do  I  understand  vou  that  the  whole  of  your  report  of  the  speech  was 
publiehed  in  the  Times  from  all  your  notes  1 

A.  Not  the  whole  of  it. 

Q.  Was  it  condensed  for  that  publication  ? 

A.  It  was  considerably  condensed. 

Q.  Was  Andrew  Johnson  a  rapid  speaker  in  the  manner  that  he  spoke  J 

A.  Mr.  Johnson  is  a  very  fluent  speaker  and  a  very  incoherent  one. 

Q.  Repeating  frequently  his  words  1 

A.  Very  frequently ;  very  tautological,  very  verbose. 

Q.  Does  that  enable  him  to  be  taken  with  more  ease  1 

A.  It  enables  him  to  be  taken  with  more  ease. 

Q.  Is  it  not  within  your  experience  that  there  are  men  who  by  practice  in 
long-hand  by  abbreviations  can  follow  very  accurately  or  quite  accurately  a 
speaker  who  spoke  as  Andrew  Johnson  spoke  ? 

A.  I  think  they  could  give  the  sense  of  his  speech  without  doing  him  any 
injustice. 

Q.  How  was  it,  taking  into  consideration  the  interruptions,  supposing  such  a 
writer  had  been  taking  him  from  the  balcony  1 

A.  He  would  have  to  indicate  the  interruptions ;  he  could  not  write  them  out. 

Q.  But  could  he  get  the  sense  of  what  the  speaker  was  saying  ? 

A.  Of  the  speaker  or  the  interruptions  ? 

Q.  Of  the  speaker. 

A.  Yes  he  could. 


348  IMPEACHMENT  OF  THE  PRESIDENT. 

By  Mr.  Stanbbry  : 

Q.  A  long-hand  writer  may  take  the  sense  and  substance  of  a  speech ;  that 
is,  he  may  tEike  the  sense  and  substance  as  to  his  ideas  of  what  are  the  sense 
and  substance  ? 

A.  Undoubtedly ;  he  must  rely  on  his  own  view  of  what  was  intended  to  be 
said. 

By  Mr.  Manager  Butler  : 

Q.  By  dictating  a  report  from  the  notes,  with  another  person  to  write  out,  it 
can  be  much  more  rapialy  written  out,  can  it  not  t 

A.  Yes,  sir ;  at  least  one-fourth. 

Mr.  Manager  Butlbb.  I  put  this  report  in  eyidence.  I  do  not  propose  to 
read  it. 

Mr.  Stanbbry.  Let  it  be  printed. 

Mr.  Manager  Butlbr.  Certainly. 

The  report  made  by  the  witness,  Joseph  A.  Dear,  is  as  follows : 

Speech  from  heUcony  of  SotUkem  Hotel. 

After  a  few  words  of  thanks  Mr.  Johnson  was  intennpted  with  inqniries  '*  abont  New 
Orleans/*  and  in  reply  he  charged  the  responsibilitj  of  that  riot  on  Congress,  saying  it  was 
certainly  planned  and  that  every  drop  of  olood  shed  in  it  rested  on  the  skirts  of  the  radical 
Congress,  defended  himself  from  the  char^  of  having  been  a  traitor,  asked  had  he  played 
**  Judas"  to  Thaddeas  Sterens  Wendell  Phillips  or  Charles  Sumner,  spoke  of  the  major- 
ity in  Congress  as  ''this  same  persecuting  nefarious  and  diabolical  dan"  and  referring  to 
an  interruption  about  ''Moses"  said  that  mere  were  other  men  in  the  country  who  claimed 
their  sympathy  besides  colored  men. 

{Transcript  of  notes  resumed,)  *  ••••#• 

who  have  got  the  8hackle4  upon  their  limbs  and  which  are  as  much  under  control  and  will 
of  the  master  as  the  colored  men  who  were  emancipated  (hisses  and  cheers)  and  I  call  upon 
yon  as  freemen  to  advocate  the  freedom  of  the  white  man  as  well  as  the  colored  man.  I  have 
nothing  to  complain  about  emancipation.  I  tried  to  do  as  much  and  have  done  as  much  as — 
and  when  they  talk  about  Moses  and  the  nromised  land — where  is  the  promised  land  that 
these  people  propose  to  lead  them  to  when  tney  talk  about  taking  them  out  of  America  and 
sending  tnem  to  other  climes  what  is  it  they  propose?  Why  it  is  to  give  them  a  Freed- 
men*s  Bureau  and  then  what?  Why  here  in  the  south  it  is  not  necessary  for  me  to 
talk  to  you  about  the  system  and  how  it  operates.  We  know  slaves  have  been  worked  here 
before.  Their  original  owners  bought  the  land  and  bought  the  negroes,  paid  all  the  expenses 
of  carrying  on  the  farm  and  in  the  end  after  bringing  the  products  to  the  market,  if  there 
was  any  profit  on  them  these  men  put  it  into  their  pocket. 

I  am  not  addressing  myself  to  your  passions,  and  when  reason  and  argument  again 
resume  their  sway  on  tne  public  mind  this  prejudice  must  give  way  and  reason  and  cur^- 
ment  become  triumphant.  Now  let  me  call  your  attention  to  a  single  fact,  the  bureau.  This 
slavery  was  an  accursed  institution  but  after  emancipation  took  place  the  Congress  here  ffave 
ns  our  commissioners,  gave  us  twelve  millions  of  dollars,  placed  the  power  in  the  hands  of  the 
President  or  the  Executive,  who  was  to  work  this  machinery  with  the  army  to  sustain  it,  and 
let  us  work  the  four  millions  of  slaves.  In  fine  the  Freedmen*s  Bureau  was  a  simple  proposition 
to  transfer  ^e  four  million  of  slaves  in  the  United  States  fVom  their  original  owners  to  a  new 
set  of  taskmasters.  I  had  been  laboring  for  years  to  try  and  get  them  freed  and  I  was  opposed 
to  seeing  them  transferred  to  a  new  set  of  taskmasters  to  be  worked  with  more  rigor  than 
before.  Yes,  under  this  new  system  they  would  work  the  slaves,  the  government  was  to 
bear  all  the  expense  and  if  there  was  any  profits  left  they  would  pocket  them.  So  much 
for.this  question.  I  merely  intended  to  tender  you  here  tonight  my  thanks  tonight  as  we 
go  along  and  not  to  talk  abont  this  Congress  uiat  says  the  President  is  wrong  because  he 
vetoed  the  freedmen*s  Bureau  Bill,  and  because  the  President  exercised  the  veto  power,  he 
has  committed  a  hiffh  offence  and  therefore  he  ought  to  be  im])eached.  (No.)  Yes  they  are 
ready  to  impeach  him  and  if  they  were  satisfied  of  having  as  large  a  majority  in  the  next 
Congress  as  this,  they  would  upon  some  pretext  of  violating  some  law  or  some  provision 
of  tho  Constitution  they  would  vacate  the  CSxecutive  of  the  United  States.  As  they  talking 
about  the  soldiers  let  me  call  the  attention  of  the  soldiers  to  this  immaculate  Congress, 
this  Congress  which  can  make  war  upon 

upon  the  } 
the  President  because  he  stands  by  the  )  Constitution  and  exercises  the  veto  power  in  behalf  of 
the  people  they  dared  to  talk  about  impeachment 
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By  way  of  immortalizio;  themselTes  and  increasing  the  oonfidence  of  the  soldiers, 
throughout  tliis  countrj  at  one  time  they  talked  about  impeachment  (How  about  tho 
Feniaus  ?)  (Laughter)  So  far  as  the  Fenians  are  concemeid  let  me  ask  any  Fenians,  if 
there  are  any  here  to-nieht,  to  go  back  to  my  history  and  say  who  in  the  dark  days  of 
Know-Dothingism,  stooa  and  made  more  sacrifice  for  their  rights.  It  has  been  my  peculiar 
misfortune  always  to  have  fierce  opposition  because  I  have  always  struck  my  blows  direct 
and  fought  with  the  right,  ^nd  Constitution  on  my  side.  Yes  here  was  the  law  of  neutrality 
and  I  was  sworn  to  support  the  Constitution  and  see  that  law  faithfully  executed  (*'  Why 
didn't  you  do  it  ?")  The  law  was  executed,  and  because  it  was  executed  they  raised  a 
clamor  and  made  an  appeal  to  the  Fenians  and  they  pretended  to  repeal  the  law,  but  left  it 
just  as  it  was.  They  knew  that  wheneyer  a  law  was  preseuted  to  me  proper  in  its  character 
and  softening  the  provisions  of  the  present  law  it  would  meet  my  hearty  approbation.  But, 
to  return  to.  the  soldier,  as  they  were  pretty  well  broken  down  and  losing  confidence  at  the 
end  of  secession,  thev  thought  they  must  do  something  for  the  soldier.  What  did  they  do  1 
Who  has  done  more  for  the  soldier  than  I  have  T  who  has  sacrificed  more  for  the  soldier  than 
I  have?  But  they  to  make  them  the  friends  of  the  soldier  they  come  forward  with  a 
proposition — to  do  what  ?  I'o  give  to  the  soldier  fifty  dollars  (^0)  bounty  if  he  has  served 
two  (2)  years,  one  hundred  dollars  ($100)  if  he  has  served  three  (3)  years.  Now  mark  this. 
The  colored  man  that  served  two  years  can  get  his  one  hundred  ($100)  dollars  bounty,  but 
the  white  man  must  serve  three  for  his. 

But  that  is  not  the  point.    While  they  were  tickling  and  attempting  to  please  the  soldier 
by  giving  him  fifty  (|50)  dollars  for  two  (2)  years  services  they  took  it  into  their  head  to 
pve  somebody  else  a  bounty,  not  of  fifty  ($50)  dollars  for  two  years  services — now,  atten- 
tion !  as  I  want  to  make  an  impression  on  your  minds  of  the  facts^When,  the  brave  boy  who 
has  followed  his  gallant  Officer,  who  slept  on  the  tented  field,  who  perilled  his  hfe,  shed  his 
blood  and  left  his  limbs  behind  him,  he  can  get  fifty  ($50)  dollars  bounty  if  he  has  served  two 
years,  but  the  Member  of  Congress  who  never  smelt  g^unpowder  can  get  four  thousand  dollars 
(|4,000)  extra  pay    (Loud  coeers)     That  is  a  true  picture  my  countiymen  of  what  has 
transpired  in  the  past.    Fellow-citizens  yon  are  all  familiar  with  uie  work  of  restoration;  you 
know  that  ever  smce  the  rebellion  collapsed  everything  has  been  done  that  could  be  done  by 
the  Executive  department  of  the  Government — in  fact,  all  has  been  done  except  the  admission 
of  the  members  ot  the  eleven  States  that  went  into  rebellion,  but  having  laid  down  their  alms, 
abolished  slavery,  repudiated  their  debts  and  sent  loyal  representatives,  everything  has  been 
done  except  the  admission  of  the  representatives  which  all  the  States  are  constitutionally 
entitled  to.    When  you  examine  the  Constitution  of  the  United  states  you  will  find  that  you 
cannot  refuse  to  any  state  its  suffrage  in  the  Senate    (They  have  never  been  out)    That's 
so .'  and  I  have  always  said  they  could  not  go  out  (cheers)  and  that  being  so  they  are 
entitled  to  thoir  equal  suffrage  in  the  United  States  Senate,  and  no  power  has  the  right  or  can 
deprive  them  of  it  without  violating  the  Constitution  of  the  United  States.    And  the  same 
argument  applies  to  the  representatives  in  the  House.    It  used  to  be  said  that  when  the  states 
refused  to  seud  their  representatives  that  tha^  was  secession,  a  breakiog  up  of  the  Union. 
Now  the  Radical  party  have  turned  round  and  say  that  the  States  are  not  entitled  to  repre- 
sentation in  Congress.    That  is  to  say  they  are  dissolutionists  and  their  position  now  is 
to  p(trpotuate  the  dissolution  of  the  Union  and  that  too  while  they  deny  the  right  of  repre- 
sentation they  impose  on  them  taxation — a  principle  upon  which  in  the  revolution  your  fathers 
resisted  the  power  of  Great  Britain.    We  deny  the  right  of  taxation  without  representation — 
this  is  one  ot  tho  great  principles  of  our  government.    (Cheers.)    Let  the  government  be 
restored,  let  peace  be  restored.    Many  years  I  have  labored  fof  and  I  am  for  it  now.     I  deny 
this  doctrine  of  secession  come  from  whatever  quarter  it  may,  whether  from  the  North  or 
South.     I  am  opposed  to  it.    I  am  for  the  Union  of  these  states  for  the  thirty-six  stars  rep- 
resenting thirty -Hix  states  remaining  where  thev  are.    I  am  for  the  Constitution  as  our  fathers 
have  made  it  and  handed  it  down  to  us  and  if  it  is  altered  or  amended  let  it  be  done  in  the 
mode  appointed  for  it  by  that  instrument  itself  and  in  no  other.    I  am  for  the  restora- 
tion of  peace.    Let  me  ask  this  people  here  tonight  if  we  have  not  shed  enough  blood.    Let 
me  ask  this  people  here  tonight,  are  you  prepared  to  go  into,  to  go  into,  another  civil  war  ? 
(No. )    Let  me  ask  this  people  here  tonight :  are  they  prepared  to  set  Man  upon  man  and  in 
the  name  of  God  lift  up  iiis  nand  against  the  throat  of  his  brotjjier?    Are  you  prepared  to  see 
our  fields  again  laid  waste  our  commerce  and  business  suspended  and  all  trade  stopped  ? 
Are  we  prepared  to  see  this  land  that  gave  a  brother  birth,  drenehed  in  a  brother's  blood  ?    I 
am  one  of  those  who  believe  that  a  man  May  sin  and  that  a  man  May  repent  and  sometimes 
that  having  siuned  &  haviug  repented  it  makes  him  a  better  man  than  before,  (Cheers.) 

I  know  It  has  been  said  that  I  have  exercised  the  pardoning  power.  Tes,  I  have  (cheers) 
And  1  reckon  I  have  pardoned  more  men  than  any  other  man  livinp^  on  the  habitable  globe. 
Yes,  I  turned  forty-seven  thousand  of  our  men,  who  were  engaged  in  this  struggle,  who  were 
in  prition  with  the  arms  we  captured — I  turned  them  loose.  Large  numbers  have  applied  for 
pardon.s  and  thus  I  have  granted  pardons  to  some.  But  by  some  I  am  attempted  to  be  held 
reHponsIble  for  doing  wrong.  Yes,  there  are  some  who  stayed  at  home  and  did  not  go  into 
the  field  who  call  out  about  blood  and  punishment  and  making  treason  odious  and  all  that 
(Laughter)  who  never  snielled  gunpowder  on  the  other  side.  Yes  they  would  condemn  and 
they  would  hang  and  torture  and  all  that  and  they  that  make  the  comparison — but  if  I  have 


350  IMPEACHMENT  OF  THE  PRESIDENT. 

erred  I  have  erred  on  mercy's  side  and  some  of  tbese  croakers  assume  to  set  np  tliat  thej  are 
better  than  the  Savioor  of  mankind,  himself— a  kind  of  oyer  rif^hteoosness — ^thinking  they  are 
better  than  anybody-else  and  are  always  wanting^  to  do  the  Deity's  work,  thinking  they  can 
do  better  than  he  can*  Tes,  the  Saviour  came  and  found  man  sentenced  and  under  the  law 
but  when  they  repented  he  said,  '*  let  them  live."  Instead  of  putting  them  to  death  he  west 
upon  and  was  there  painftdly  nailod  by  those  unbelievers  that  I  have  spoken  of  and  thora 
shed  his  blood  and  di^  that  you  and  I  might  live.  Will  vou  exeinte  ana  put  to  death  eight 
million  of  people  T  It  is  an  absurdity  and  is  impracticable  even  if  it  were  right,  but  it  la 
a  vioJation  of  all  law,  human  and  divine.    (Hang  Jeff  Davis. ) 

Tou  call  on  Judge  Chabe  to  hang  Jeff.  Davis;  will  you?  (Laughter.)  I  am  not  the 
court,  I  am  not  the  Jury  nor  the  Judge.  Before  the  case  comes  to  me,  and  all  other  cases, 
it  would  have  to  come  as  a  case  or  application  for  pardon.  That  is  the  only  way  cases  can 
come  before  me.  Whv  don't  Judge  Chase,  Chief  Justice  of  the  United  States — in  whose 
district  he  is — why  don't  he  try  him  7  But  perhaps  I  can  answer  the  question,  and  as  some- 
times people  will  be  facetious  and  indulge  in  repartee,  I  might  ask  vou  a  question — why 
dont  vou  hang  Thad  Stevens  and  Wendell  Phillips?  [Hisses,  Laughter,  and  Cheers.]  1 
say  that  a  traitor  at  one  end  of  the  line  is  as  bad  as  a  traitor  at  the  other.  I  know  men  on 
some  occasions  who  repeat  sayings  that  have  been  placed  in  their  mouths  by  their  superiors, 
who  have  not  the  courage  to  come  forward  and  say  themselves,  but  have  their  understrap- 
pers come  forward.  I  know  there  are  some  who  talk  about  the  elective  franchise  for  which 
they  wanted  to  overturn  the  government  of  Louisiana,  who  say,  '*  We  must  make  contracts 
and  send  men  to  these  colored  people  and  manage  their  affairs  for  them,  and  yet  say  they  are 
competent  to  go  to  Congress  and  and  manage  amtirs  of  state.  Before  you  commence  throw- 
ing your  stones  you  ought  to  be  able  to  say  that  you  dont  live  in  glass  houses.  Then  why 
all  this  clamor  ?  Dont  you  see,  my  countrymen,  it  is  a  question  of  power  and  being  in 
power  it  is  their  object  to  perpetuate  their  power.  Hence  when  you  turn  any  of  them  out 
of  Office  they  talk  about  **  bread  and  butter.*'  Yes,  it  is  the  most  perfect  and  complete  bread 
and  butter  party  that  has  ever  appeared  in  this  government,  and  hence  when  you  make  an 
offer  to  take  a  single  piece  out  of  their  mouths  how  they  clamor.  The  man  who  has  stayed 
at  home  four  or  nve  or  six  years  and  grown  fat  and  indulged  in  all  the  emoluments  of 
office  and  ^rovm  rich,  when  you  talk  about  turning  one  of  them  out  it  is  ''proscription," 
and  hence  it  is  one  of  the  objects  of  the  Cong^ss  of  toe  United  States  to  pass  a  law  prevent- 
ing the  Executive  from  turning  any  one  out.  (Turn  them  all  out.)  Hence,  dont  you  see 
what  the  policy  was  to  be. 

How  were  the  people  to  get  hold  of  the  offices.  The  idea  of  rotation  in  office  of  the  days 
of  Madison  and  Jefferson  seems  to  be  lost  sight  of;  but  mv  belief  is  that  when  one  set  of  men 
have  been  in  long  Enough  it  is  time  somebodv  else  should  have  a  turn.  How  are  these  men 
to  be  turned  out?  (Kick  them  out)  How  is  this  to  be  done  unless  you  can  reach  them 
through  the  Executive.  Congress  proposes  to  pass  laws  to  keep  them  in.  How  is  this  to 
be  done  unless  it  is  by  the  President  ot  the  United  States,  Well  let  me  say  to  you,  if  you 
will  stand  by  me  in  vindication  of  the  constitution  of  the  United  States  in  trying  to  give  the 
soldiers  and  people  a  chance,  I  will  kick  them  out  as  fast  as  I  can  (Loud  cheers.)  I  care 
not  for  the  menaces,  for  the  taunts,  the  jeers,  the  threats.  I  don't  intend  to  be  bullied  by 
my  enemies  or  even  overawed  by  my  friends  but  God  being  willing  with  your  help  I  will 
veto  every  measure  of  theirs  whenever  they  come  before  me.  I  place  myselt  on  the  ramparts 
of  the  Constitution  and  when  I  see  the  enemy  approaching  so  long  as  I  have  eyes  to  see  or 
oars  to  hear  or  a  tongue  to  sound  the  alarm  so  nelp  me  God  I  wul  do  it  and  call  for  you  to 
the  rescue  (Loud  cheers.)  I  iell  you  here  to-night  that  the  constitution  of  the  country 
has  been  encroached  upon,  the  citadal  of  liberty  is  l)eing  endangered  (Go  in  Andy!)  Come 
up  to  the  work  and  protect  your  Constitution  as  the  palladium  of  our  civil  and  religious  lib- 
erty for  it  is  the  ark  of  our  safety.  Tes  let  me  ask  you  to  cling  to  the  Constitution  in  this 
great  struggle  for  freedom  as  the  shipwrecked  mariner  clingy  to  the  plank  in  the  night  when 
the  tempest  flows  around  him.  So  far  as  my  public  life  is  concerned  the  people  of  Missouri 
know  that  my  efforts  have  been  in  that  direction  which  would  elevate  the  great  masses  of  the 
people.  Where  is  the  speech  or  vote  of  mine  but  what  has  always  had  a  tendency  to  elevate 
the  great  masses  of  the  people  and  when  they  talk  about  tyranny  or  despotism  whore  is 
one  act  of  Andrew  Johnson's  that  has  encroached  upon  the  rights  of  a  freeman. 

But  because  I  have  stood  upon  the  outworks  of  freedom  and  have  sounded  an  alarm  hence 
all  this  detraction  that  has  been  heaped  upon  me.  Then  in  conclusion  here  to-night  I  hand 
over  the  flag  of  your  country  with  tnirty-six  stars  upon  it.  I  hand  over  the  Constitution  of 
your  country  with  the  charge  and  responsibility  of  preserving  it  intact  I  hand  over  to  you 
to-night  the  g^eat  circle  of  these  states.  I  hand  them  over  to  you,  the  people ;  I  must  I 
have  always  trusted  the  people.  The  great  questions  which  pertain  to  your  interest  I  hand 
them  over  to  you  with  the  charge  to  preserve  them  as  men  who  can  rise  above  party 
&r  come  around  the  altar  of  a  common  country  &.  with  faces  upturned  to  heaven  swear  by 
him  and  all  shall  sink  into  the  dust  but  that  the  constitution  shall  be  preserved.  Let  us 
stand  up  for  the  Union  of  these  States,  let  us  fight  the  enemies  of  the  government  come  from 
whatever  quarter  they  may.  You  understand  what  my  position  is — no  tyranny— and  with 
you  to-night,  I  leave  the  union  in  your  hands  with  the  confidence  I  have  always  had  that 
the  people  will  redress  all  wrongs  and  set  the  government  right.    Then  gentlemen  of  this 
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great  citj  of  the  Western  States  in  bidding  joa  ffurewell  I  lewre  all  in  ronr  charge  and  thank 
YOU  cpreatly  for  the  cordial  welcome  yon  lu^Te  given  me  to  yotir  dty  (Lood  ehecurs.) 

"^  JOSEPH  A.  DEAR. 

Robert  S.  Chew  sworn  and  examined. 

By  Mr.  Manager  Butler  : 

Question.  Yon  are  employed  in  the  State  Department  ? 
.  Answer.  I  am. 
Q.  In  what  capacity  ? 
A.  Chief  clerk. 

Q.  Is  it  part  of  your  duty  to  supervise  and  know  the  con^misaions  issued  } 
A.  The  duty  deyolves  particularly  upon  the  commission  clerk  of  the  depart- 
ment to  prepare  all  commissions.  The  commission  is  first  made  out  by  a  clerk 
who  is  called  the  commission  clerk  of  the  department.  It  is  bronght  to  me, 
and  by  me  sent  to  the  President,  When  returned  with  the  President's  signa- 
ture it  is  submitted  by  me  to  the  Secretary  of  State,'  who  countersigns  it.  It 
then  goes  to  the  commission  clerk  for  the  seal  to  be  affixed.  * 

Q.  Then,  when  it  does  not  belong  to  your  department,  where  does  it  go, 
when  it  is  not  a  commission  of  an  officer  in  your  department  ? 
A.  To  the  Treasury. 

Q.  Tbat  is  to  say,  if  I  understand,  the  commissions  of  officers  in  the  Treasury 
are  prepared  at  your  department  7 

A.  Yes,  sir ;  of  a  portion  of  the  officers  of  the  Treasury. 

Q.  Such  as  whom  ? 

A.  Such  as  comptrollers,  auditors,  treasurers,  assistant  treasurers,  officers 
of  the  mint,  commissioners  of  the  revenue. 

Q.  Secretary  and  assistant  secretary  i 

A.  Yes,  sir. 

A.  Then,  after  being  prepared,  they  are  sent  to  the  Treasury  t 

A.  Yes,  sir. 

Q.  Those  that  belong  there  1 

A.  Yes,  sir. 

Q.  Those  belonging  to  your  office  ar»  issued  from  your  office  ? 

A.  From  the  Department  of  State. 

Q.  Now,  will  you  have  the  kindness  to  tell  us  whether,  after  the  passage  of 
the  civil-tenure  act,  any  change  was  made  in  the  commissions  of  the  officers  of 
your  department  to  conform  to  that  act? 

A.  lliere  was. 

Q.  What  was  that  change  1  Tell  us  how  the  commission  ran  in  that  regard 
before  and  how  it  has  been  since. 

A.  (Referring  to  forms.)  The  form  of  the  old  commission  was  "  during  the 
pleasure  of  the  President  of  the  United  States  for  the  time  being.*'  Those  words 
have  been  stricken  out,  and  the  words  '*  subject  to  the  conditions  prescribed  by 
law"  inserted. 

Q.  Does  that  apply  to  all  commissions  ? 

A.  Tbat  applies  to  all  commissions. 

Q.  When  was  that  done? 

A.  Shortly  after  the  passage  of  the  tenure-of-office  act. 

Q.  About  how  soon,  if  you  can  tell  us,  one  month  or  ten  days  ? 

A.  I  cannot  say  exactly,  but  when  the  first  case  came  up,  making  il  necessary 
for  the  commission  clerk  to  prepare  a  commission,  he  applied  for  instructions 
under  that  act. 

Q.  Was  the  subject  then  examined  in  the  department? 

A.  It  was. 

Q.  Was  this  change  made  after  that  examination  or  before? 

A.  After  the  examination. 
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Q,  Wm  it  made  bj  tb^  directioB  of  ike  SgueUij  or  ■•!  ? 

A.  Tlie  caMe  WW  foboitled  bj  ike  SgueUij  to  ike  hgal  fTeniinrr»  and  lym 
bi#  qyinioB  tbe  ckmge  wm  iiade. 

Q,  Bj  «mier  of  ihe  SecreUrj? 

A.  I  think  eo. 

Q,  Toa.  fffini  the  fonn  of  joizr  commiwione  oa  pgcluMt  bj  eoppor-plate, 
do  jon  not  ? 

A.  Yes,  sir. 

Q.  Wu  the  eopper-plale  then  changed  to  make  all  foma  I 

A.  It  waa. 

Q.  For  the  Tariooa  kioda  of  cotnmiMioiia? 

A.  Yea*  fir. 

Q.  Have  joa  Uank  feims  of  the  Twnam  kinda  of  commimoiia  issued  bj 
joar  depaitoDcnt  f 

A.  I  haTe.     [Phtduciiig  a  Bvniber  of  Uank  forma.] 

Q,  Prior  to  the  paa«agex>f  the  act  of  the  2d  of  March,  1867,  being  the  tenare- 
of-eiril-office  act,  were  all  the  eommiuiona  iasned  to  hold  offiee  '*  during  the 
pkaanre  of  the  Pieaident  tot  the  time  being  ?"  Were  thej  all  isaned  in  that 
form? 

A«  They  were  all  isaned  in  that  form. 

Q**  Since  thia  change  haTe  all  eomnuaaiona  been  isaned  in  the  changed  form  ? 

A.  They  have  been. 

Q,  Have  snch  changed  commisfliona  been  signed  bj  the  President? 

A.  The  J  haTe  been. 

Q.  Has  there  been,  down  to  to-daj,  any  other  change  than  the  one  yon  have 
stated?^ 

A.  None  at  all,  that  I  am  aware  of. 

Q.  Has  any  commission  whatever  for  any  officer  been  sent  out  firom  yoar 
department  since  the  passage  of  the  act,  except  in  this  changed  form  ? 

A.  1  am  not  aware  of  any. 

Q.  Could  there  have  been,  except  by  accident,  without  your  knowing  it? 

A.  Not  unless  by  accident. 

Mr,  Manager  Butlbb,  (to  the  counsel  for  the  respondent.)     I  now  propose, 

Sentlfrmen,  to  offer  these  forms  in  evidence,  but  I  will  not  read*  them  unless  you 
esire, 

Mr,  Stanbbby.    You  will  allow  us  to  ask  some  questions  first,  I  suppose. 
Mr.  Manager  Butlbb.    Certainly. 

Cross-examined  by  Mr.  Stanbbby  : 

Q.  Mr.  Chew,  as  I  understand  you,  the  old  form  contained  this  clause,  <*  said 
offic4;r  to  bold  and  exercise  the  office  during  the  pleasure  of  the  President  of 
the  United  States  for  the  time  being."     That  was  the  old  form  ? 

A.  Yes>  sir. 

Q.  And  I  understand  you  that  the  words  "  during  the  pleasure  of  the  Presi- 
dent of  the  United  States  for  the  time  being  "  are  now  left  out,  and  the  words 
''subject  to  the  conditions  prescribed  by  law"  are  inserted  ? 

A.  y«j»,  sir. 

Q.  Have  you  ever  changed  one  of  your  plates  or  forms  so  as  to  introduce  in 

{lac<9  of  what  was  there  before  these  words,  "to  hold  until  removed  by  the 
Resident,  with  the  consent  of  the  Senate  1" 
A.  No,  sir. 
Q.  You  novcr  have  1 
A.  We  never  have. 

Q.  Let  mo  ask  you  if  any  commission  has  been  issued  to  a  head  of  Depart- 
ment different  from  those  that  vou  issued  before  the  tenure-of-office  act }  Has 
any j^BBilwion  since  that  act  oeen  issued  to  a  head  of  department  ? 
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A.  I  am  not  aware  of  any.  I  brongbt  no  fomui  of  commission  to  a  head  of 
Department,  and  did  not  examine  that  question. 

Q.  Have  you  a  separate  plate  for  the  commission  of  a  head  of  department  1 
A.  I  cannot  answer  that  question. 

Q.  But  you  recollect  no  instance  in  which  any  change  has  been  made  there! 
A.  I  do  not. 

By  Mr.  Manager  Butlbr  : 

Q.  Has  there  been  any  commission  issued  to  a  head  of  department  since 
March  2,  1867  ? 

A.  I  do  not  recollect  at  this  moment. 

Mr.  Manager  Butler.  Then,  of  course,  there  is  no  change. 

Mr.  Stanbery.     Of  course  not ;  that  is  what  we  have  proved. 

Mr.  Manager  Butler,  (to  the  witness.)  Hand  to  the  clerk  all  the  forms  yoa 
have  brought  with  you.     We  offer  them  in  evidence. 

The  forms  offered  in  evidence  are  as  follows : 

Temporary  commission  of  deputy  postmaster — Old  form,     /»  the  form  now  used^  the  words  in 
brackets  are  omitted^  and  the  words  '*  subject  to  the  conditions  prescribed  by  law  **  inserted, 

'  ,  President  of  the  United  States  of  ^America,  to  all  who  shall  see  these  presents^ 

greeting: 

Know  ye,  that,  reposin?  special  tmst  and  confidence  in  the  integrity,  ability,  and  pnnctu- 

ality  of ,  I  do  appoint deputy  postmaster ,  and  do  authorize  and 

empower  him  to  execnte  and  fulfil  the  duties  of  that  office  according  to  law  ;  and  to  have 
ana  to  hold  the  said  office,  with  all  the  powers,  privileges,  and  emoluments  to  the  same  of 

right  appertaining  unto  him  the  said [during  the  pleasure  of  the  President  of 

the  United  States  for  the  time  being,  and]  until  the  end  of  the  next  session  of  the  Senate  ol 
the  United  States,  and  no  longer. 

In  testimony  whereof,  I  have  caused  these  letters  to  be  made  patent,  and  the  seal  of  the 
United  States  to  be  hereunto  affixed. 

Given  under  my  hand  at  the  city  of  Washing^n  the  —  dav  of ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and ,  and  of  the  indepenaence  of  the  United  States  of 

America  the . 

[L.  s.]  . 

By  the  President : 


Secretary  of  State, 

New  form  permanent  postmaster. — No  form  of  old  commission  in  the  department, 

^—^  ,  President  of  the  United  States  of  America,  to  all  who  shall  see  these  presents, 

greeting : 

Know  ye,  that,  reposine  special  trust  and  confidence  in  the  integrity,  ability,  and  punctu- 
ality of ,  I  have  nominated,  and  by  and  with  the  ^vice  and  consent  of  the 

Senate,  do  appoint deputy  postmaster ,  and  do  authorise  and  empower  him  to  exe- 
cute and  fulfil  the  duties  of  that  office  according  to  law  ;  and  to  have  and  to  hold  the  said 
office,  with  all  the  powers,  privileges,  and  emoluments  to  the  same  of  right  appertaining 

unto  him,  the  said ,  for  the  term  of ,  subject  to  the  conditions  prescribea 

bylaw. 

In  testimony  whereof,  I  have  caused  these  letters  to  be  made  patent  and  the  seal  of  the 
United  States  hereunto  affixed.  ** 

Given  under  my  hand,  at  the  city  of  Washington,  the d&y  of ,  in  the  year  of  our 

Lord  oue  thousand  eight  hundred  and  ,  and  of  the  independence  of  the  United  States 

of  America  the . 

[L.  8.]  . 

By  the  President : 


Secretary  of  State. 

[Postmasters  are  appointed  for  four  years.  The  words  **  unless  the  President 
of  the  United  States  for  the  time  being  shoald  be  pleased  sooner  to  revoke  and 
determine  this  commission  "  are  now  omitted,  ana  the  words  "  subject  to  the 
conditions  prescribed  by  law  "  inserted.] 

23  I  P 
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Neviform,  Umparar§  commi»nam  ofmankol  and  attomev,    Ineammi$sionM  of  marshal  **dUi'* 

gence"  if  used  inttead  of  ^* Uamtmg.^* 


,  President  of  the  United  States  of  Amtrtca^  to  all  who  shall  su  these  presents^ 

greeting  : 

Know  ye,  that  reposing  special  trast  and  confidence  in  the  integrity,  ability,  and  learning 

of ,  I  do  appoint  him  to  be  attorney  of  the  United  States  for  the ,  and  do  anthorize 

and  empower  him  to  execute  apd  fulfil  the  duties  of  that  ofiice  according  to  law ;  and  to  have 
and  to  hold  the  said  ofiice,  with  all  the  powers,  privileges,  and  emoluments  thereunto  legally 

appertaining  unto  him,  the  said ,  [until  the  end  of  the  next  session  of  the  Senate 

of  the  United  States,  and  no  longer ;  ]  subject  to  the  conditions  prescribed  by  law. 

In  testimony  whereof,  I  have  caused  these  letters  to  be  made  patent  and  the  seal  of  the 
United  States  to  be  hereunto  affixed. 

Given  under  my  hand,  at  the  city  of  Washington,  the day  of ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and ,  and  of  the  independence  of  the  United  States  of 

America  the . 

[L.  8.]  . 

By  the  President : 


Secretarff  of  State. 

Old  form. 

["  During  the  pleasure  of  the  President  of  the  United  States  for  the  time 
being,  and  until  the  end  of  the  next  session  of  the  Senate  of  the  United  States, 
and  no  longer,"  instead  of  the  words  in  brackets  in  the  above  form.] 

iVieto  form^  permanent  marshals  and  attomeffs. 


— — ,  President  of  the  United  States  of  America^  to  all  who  shall  see  these  presents, 

greeting  : 

Know  ye,  that  reposing  special  trust  and  confidence  in  the  integrity,  ability,  and  learning  of 

,  I  have  nominated,  and,  by  and  with  the  advice  and  consent  of  the  Senate,  do 

appoint  him of  the  United  States  in  and  for  the ,  and  do  authorize 

and  empower  him  to  execute  and  fulfil  the  duties  of  that  office  according  to  law ;  and  to  have 
and  to  hold  the  said  office,  with  all  the  powers,  privileges,  and  emoluments  to  the  same  of 

right  appertaining  unto  him,  the  said ,  for  the  term  of ,  subject 

to  the  conditions  prescribed  by  law. 

In  testimony  whereof  I  have  caused  these  letters  to  be  made  patent,  and  the  seal  of  the 
United  States  to  be  hereunto  affixed. 

Given  under  my  hand,  at  the  city  of  Washington,  the day  of ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and ,  and  of  the  independence  of  the  United  States  of 

America  the . 

Ll.  s.]  . 

By  the  President : 

, 

Secretary  of  State. 

[This  commission  is  used  for  attorneys  and  marshals.  The  term  of  service  is 
four  years.  The  words  "  unless  the  President  of  the  United  States  for  the  time 
being  should  be  pleased  to  revoke  and  determine  this  commission "  are  now 
stricken  out,  and  the  words  "subject  to  the  conditions  prescribed  by  law"  are 
inserted.] 

Form  of  commission  for  judges.     Answers  for  permanent  or  temporary. 

,  President  of  the  United  States  of  America,  to  all  who  shall  see  these  presents, 

greeting : 

Know  ye,  that  reposing  special  trust  and  confidence  in  the  wisdom,  uprightness,  and 

learning  of ,  I  have  nominated,  and,  by  and  with  the  advice  and  consent  of 

the  Senate,  do  appoint  him of  the  United  States  in  and  for  the , 

and  I  do  authorize  and  empower  him  to  execute  and  fulfil  the  duties  of  that  office  according 
to  the  Constitution  and  laws  of  the  United  States,  and  to  have  and  to  hold  the  said  office,  with 
all  the  powers,  privileges,  and  emoluments  to  the  same  of  right  appertaining  unto  him,  the 
said . 
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In  testimony  whereof  I  have  caused  these  letters  to  be  made  patent,  and  the  seal  of  the 
United  States  to  be  hereunto  affixed. 

Given  under  my  hand,  at  the  city  of  Washinfj^n,  the  —  day  of ,  in  the  year  of  our 

Lord ,  and  of  the  independence  of  the  United  States  of  America  the . 

[L.  8.]  . 

By  the  President : 

"^■"■"~~  » 

Secretary  of  State, 

• 

[In  cases  of  judges  of  territories  the  words  "  subject  to  the  conditions  pre- 
scribed by  law  "  are  inserted.  This  commission  is  used  for  judges  of  the 
Supreme  Court  of  the  United  States,  judges  of  district  courts  and  Territories, 
and  is  temporary  or  permanent,  as  the  case  maj  be.] 

Form  of  new  commission  of  secretaries  of  legation  used  either  in  the  recess  or  session  of  Uie 

Senate. 

,  President  of  the  United  States  of  America,  to ,  greeting : 


Keposin^  special  trust  and  confidence  in  your  integrity,  prudence,  and  ability,  I  do  appoint 

(or  nominate) secretary  of  the  legation  of  the  United  States  of  America , 

authorizing  you  hereby  to  do  and  perform  all  such  matters  and  things  as  to  the  said  place  or 
office  doth  appertain,  or  as  may  be  given  you  in  charge  hereafter,  and  the  same  to  hold  and 
exercise,  subject  to  the  conditions  prescribed  by  law. 

In  testimony  whereof  I  have  caused  the  seal  of  the  United  States  to  be  hereunto  affixed. 

Given  under  my  hand,  at  the  city  of  Washington,  the  —  day  of ,  in  the  year  of  our 

Lord  one  thousand  eiirht  hundred  and ^  and  of  the  independence  of  the  United  States 

of  America  the -. 

[l.  s.]  . 

By  the  President : 

Secretary  of  State, 

[The  words  *'  during  the  pleasure  of  the  President  of  the  United  States  for 
the  time  being"  were  formerly  used.  J 

(Hd  temporary  consular  commission, 

The.Prcsident  of  the  United  States  of  America  to  all  who  shall  see  these  presents,  greeting: 

Know  ye,  that  reposing  special  trust  and  confidence  in  the  abilities  and  integrity  of 

I  do  appoint  him  consul  of  the  United  States  of  America and  such  other  parts 


as  shall  be  nearer  thereto  than  to  the  residence  of  any  other  consul  or  vice-consul  of  the 
United  States,  within  the  same  allegiance;  and  do  authorize  and  empower  him  to  have  and 
to  hold  the  said  office,  and  to  exercise  and  enjoy  all  the  rights,  pre-eminences,  privileges,  and 
authorities  to  the  same  of  ri^ht  appertaining,  [during  the  pleasure  of  the  President  of  the 
United  States  for  the  time  being,  and]  until  the  end  of  the  next  session  of  the  Senate  of  the 
United  States,  and  no  longer,  he  demanding  and  receiving  no  fees  or  perquisites  of  office 
whatever  which  shall  not  be  expressly  established  by  some  law  of  the  United  States.  And  I 
do  hereby  enjoin  all  captains,  masters,  and  commanders  of  ships  and  other  vessels,  armed  or 
unarmed,  sailing  under  the  Hag  of  the  said  States,  as  well  as  all  other  of  their  citizens,  to 

acknowledge  and  consider  him,  the  said ,  accordingly.    And  I  do  hereby  pray 

and  request ,  governors  and  officers,  to  permit  the  said ■  fully  and  peace- 
ably to  enjoy  and  exorcise  the  said  office  without  giving,  or  suffering  to  be  given  unto  him, 
any  molestation  or  trouble :  but,  on  the  contrary,  to  afford  him  all  proper  countenance  and 
assistance ;  I  offering  to  do  the  same  for  all  those  who  shall,  in  like  manner,  be  recommended 
to  me  by . 

In  testimony  whereof  I  have  caused  these  letters  to  be  made  patent,  and  the  seal  of  the 
United  States  to  be  hereunto  affixed. 

Given  under  my  hand,  at  the  city  of  Washington,  the day  of ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and ,  and  of  the  independence  of  the  United  States 

of  America  the . 

[L.  8.  J  . 

By  the  President : 


Secretary  of  State, 

[Phe  words  in  brackets  have  heen  omitted  since  the  passage  of  the  tenure-of- 
omce  act.] 
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iVisio  permanent  consular  commissions. 

T%e  President  of  the  United  States  of  America  to  all  who  shall  see  these  presents j  greeting : 
Know  ye,  that  reposiDff  special  tmst  and  confidence  in  the  abilities  and  integ^tj  of 


,  I  have  nominateo,  and  by  and  with  the  advice  and  consent  of  the  Senate  do  appoint 

him ~—  of  the  United  States  of  America and  such  other  parts  as  shall  be 

nearer  thereto  than  to  the  residence  of  any  other  consul  or  y ice-consul  of  the  United  States 
within  the  same  allegiance  ;  and  do  authorize  and  empower  him  to  have  and  to  hold  the  said 
office,  and  to  exercise  and  enjoy  all  the  rights,  pre-eminences,  privileges,  and  authorities  to 

the  same  of  right  appertaining,  subject  to  the  conditions  prescnbed  by  law  ;  the  said • — 

— ^  demanding  and  receiving  no  fees  or  perquisites  of  office  whatever  which  shall  not  be 
expressly  established  by  some  law  of  the  United  States.  And  I  do  hereby  enjoin  all  captains, 
masters,  and  commanders  of  ships  and  other  vessels,  armed  or  unarmed,  sailing  unaer  the 
flag  of  the  said  States,  as  well  as  all  other  of  their  citizens,  to  acknowledge  and  consider  him 
the  said accordingly.  And  I  do  hereby  pray  and  request ,  governors  and  offi- 
cers, to  permit  the  said fully  and  peaceably  to  enjoy  and  exercise  the  said  office 

without  giving,  or  suffering  to  be  given  unto  him,  any  molestation  or  trouble;  but,  on  the 
contrary,  to  afford  him  all  proper  countenance  and  assistance ;  I  offering  to  do  the  same  for 
all  those  who  shall  in  like  manner  be  recommended  to  me  by . 

In  testimony  whereof  I  have  caused  these  letters  to  be  made  patent,  and  the  seal  of  the 
United  States  to  be  hereunto  affixed. 

Given  under  my  hand,  at  the  city  of  Washington,  the day  of ,  in  the  year 

of  oar  Lord  one  thousand  eight  hundred  and ,  and  of  the  independence  of  the  United 

States  of  America  the . 

[L.  8.1  . 

By  the  President : 

Secretary  of  State, 

[Heretofore  this  commission  read  "during  the  pleasure  of  the  President  of  the 
United  States  for  the  time  being."] 

Forms  of  commissions  used  for  governors^  secretaries  of  Territories j  and  officers  under  the  sv^r- 
vision  of  other  departments^  tfCy  either  permanent  or  temporary ^  as  the  case  may  be, 

— ,  President  of  the  United  States  of  America^  to  all  who  shall  see  these  presents^  greeting: 

Know  ve,  that  reposing  special  trust  and  confidence  in  the  integrity  and  ability  of 

,  I  do  appoint  him ,  and  do  authorize  and  empower  him  to  execute  and  fulfil 

the  duties  of  that  office  according  to  law,  and  to  have  and  to  hold  the  said  office,  with  all  tlie 
powers,  privileges  and  emoluments  thereunto  of  right  appertaining,  unto  him,  the  said 

• 

In  testimony  whereof  I  have  caused  these  letters  to  be  made  patent,  and  the  seal  of  the 
United  States  to  be  hereunto  affixed. 

Given  under  my  hand,  at  the  city  of  Washington,  the day  of ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and ,  and  of  the  indepenaence  of  the  United  States 

of  America  the . 

[L  s.]  . 

By  the  President: 


Secretary  of  State, 

Form  of  old  commission  of  permanent  ministers  plenipotentiary  issued  as  far  back  as  1790. 

,  President  of  the  United  States  of  America^  to ,  greeting : 

Reposing  special  trust  and  confidence  in  your  integrity,  prudence,  and  ability,  I  have  nomi- 
nated, and  by  and  with  the  advice  and  consent  of  the  Senate  do  appoint,  you  envoy  extraor- 
dinary and  minister  plenipotentiary  of  the  United  States  cf  Ajnerica  -^ ,  authorizing  you 

hereby  to  do  and  perform  all  such  matters  and  things  as  to  the  said  place  or  office  doth 
appertain,  or  as  may  be  duly  given  in  charge  hereafter,  and  the  said  office  to  hold  and  exer- 
CMe  during  the  pleasure  of  the  President  of  the  United  States  for  the  time  being. 

In  testimony  whereof  I  have  caused  the  seal  of  the  United  States  to  be  hereunto  affixed. 

Given  under  my  hand,  at  the  city  of  Washington,  the day  of ,  in  the  yewr  of  our 

Lord  one  thousand  eight  hundred  and ,  ana  of  the  independence  of  the  United  States 

of  America  the . 

[L.  8.]  . 

By  the  President: 


Secretary  of  State, 
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[The  words  "  dariDg  the  pleasure  of  the  President  of  the  United  States  for 
the  time  being"  are  now  stricken  out,  and  the  words  **  subject  to  the  conditions 
prescribed  by  law*'  inserted.  The  same  with  commissions  for  ministers  resident 
and  secretaries  of  legation.] 

Form  of  old  commission  of  ministers  resident ^  permanent  or  temporary,  and  is  used  for  tempo' 
rary  commissions  of  envoys  extraordinary  and  ministers  plenipotentiary, 

,  President  of  the  United  States  of  America  to ,  greeting  : 

Reposing  special  trust  and  coofideoce  in  your  inteffrity,  prudence,  and  ability,  I  have 

nominated,  and,  by  and  with  the  advice  and  consent  of  the  Senate,  do  appoint  you 

,  of  the  United  States  of  America, ,  anthorizine  you  nereby  to  do  and 

perform  all  such  matters  and  things  as  to  the  said  place  or  office  dom  appertain  or  as  may 
be  eiyen  you  in  charge  hereafter,  and  the  said  office  to  hold  and  exercise  [during  the  pleasure 
of  the  President  of  the  United  States  for  the  time  being.] 

In  testimony  whereof  I  have  caused  the  seal  of  the  United  States  to  be  hereunto  affixed. 

Given  under  my  hand  at  the  city  of  Washington,  the day  of ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and ,  and  of  the  independence  of  the  United  States  of 

America  the . 

[s.  L.]  . 

By  the  President : 


Secretary  of  State, 

[If  used  as  a  temporary  commissioui  the  words  used  in  place  of  those  in 
brackets  are  *'  until  the  end  of  the  next  session  of  the  Senate  of  the  United 
States,  and  no  longer.'*] 

Examination  of  Robbrt  S.  Chew  resumed. 

By  Mr.  SrANBKRr : 

Question.  Mr.  Chew,  how  long  have  you  been  chief  clerk  ] 
Answer.  Since  July,  1866. 

Q.  How  long  have  you  been  in  the  Department  of  State  ? 
A.  Since  July,  1834. 

Q.  That  is,  you  have  been  there  thirty-four  years  ? 
A.  Yes,  sir. 

Q.  In  all  that  time  before  this  change  did  commissions  run  in  this  way : 
**  during  the  pleasure  of  the  President  V 
A\  They  did. 

By  Mr.  Manager  Butler  : 

Q.  (Handing  a  written  paper  to  the  witness.)  I  suppose  you  know  Mr. 
Seward's  handwriting  ? 

A.  I  do. 

Q.  Is  the  letter  I  have  just  shown  you  signed  by  him  ? 

A.  It  is. 

Mr.  Manager  Butler,  (to  the  counsel  for  the  respondent.)  I  offer  now,  gen- 
tlemen, a  list  prepared  by  the  Secretary  of  State,  Mr.  Seward,  and  sent  to  the 
managers,  of 'all  the  appointments  and  removals  as  they  appear  in  the  State 
Department  of  officers  from  the  beginning  of  the  government. 

Mr.  STANBERVand  Mr.  Curtis.  Of  all  officers  ? 

Mr.  Manager  Butler.  Of  heads  of  departments.  It  is  accompanied  with 
a  letter  simply  describing  the  list,  which  I  will  read,  as  mere  inducements. 

Mr.  Curtis.  We  have  no  objection. 

Mr.  Manager  Butler.  I  will  read  it : 

Department  op  State, 

IVashington,  March  26,  1868. 

Sir  :  In  reply  to  the  note  which  you.  addressed  to  me  on  the  23d  instant,  in  behalf  of  the 
House  of  Hepresentatives  in  the  nuitter  of  the  impeachment  of  the  President,  I  have  the 
honor  to  submit  herewith  two  schedales,  A  and  B. 

Schedule  A  presents  a  statement  of  all  removals  of  the  heads  of  departments  made  by  the 
President  of  the  United  States  daring  the  session  of  the  Senate,  so  far  as  the  same  can  be 
ascertained  from  the  records  of  this  department. 
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Schedule  B  contains  a  Htatement  of  all  appointments  of  heads  of  departments  at  any  time 
made  by  the  Ftesident  withoat  the  advice  and  consent  of  the  Senate,  and  while  the  Senate 
was  in  session,  so  far  as  the  same  appears  upon  the  records  of  the  Department  of  State. 
I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

WILLIAM  H.  SEWARD. 
Hon.  John  A.  Bingham.  Chairman. 

V   Schedule  A. 

List  of  removals  of  heads  of  departments  made  hy  the  President  at  any  time  during  the  session 

of  the  Senate, 

^  Timothy  Pickering,  Secretary  of  State,  removed  May  13,  1800. 

That  is  the  whole  of  schedule  A.    Then  comes 

Schedule  B. 

List  of  appointments  of  heads  of  departments  made  hy  the  President  at  any  time  during  the 

session  of  the  Senate, 

Timothy  Pickering,  Postmaster  General,  June  1,  1794. 

Sfunael  L.  Southard,  Acting  Secretary  of  the  Treasury,  January  26,  1829. 

Asbury  Dickins,  Acting  Secretary  of  the  Treasury,  March  17,  1832. 

John  Robb,  Acting  Secretary  of  War,  June  8,  1832,  and  July  16,  1832. 

McCliutock  Young,  Acting  Secretary  of  the  Treasury,  June  25,  J 834. 

Mahlon  Dickerson,  Acting  Secretaiy  of  War,  Januanr  19,  1835. 

C.  A.  Harris,  Acting  Secretary  of  War.  April  29,  1836. 

Asbury  Dickins.  Acting  Secretary  of  State,  May  19,  1836. 

C.  A.  Harris,  Acting  Secretary  ot  War,  May  27,  1836. 

McCliutock  Young,  Acting  Secretary  of  the  Treasury,  May  14,  1842,  and  June  30,  1842, 
and  March  1,  184.3. 

John  Nelson,  Acting  Secretary  of  State  ad  interim,  February  29,  1844. 

McCliutock  Young,  Acting  Secretary  of  the  Treasury,  May  2,  1844. 

Nicholas  P.  Trist,  Acting  Secretary  of  State,  March  31,  1846. 

McCliutock  Young,  Acting  Secretary  of  the  Treasury,  December  9,  1847. 

John  Appleton,  Acting  Secretary  of  State,  April  10,  1848. 

Archibald  Campbell,  Acting  Secretary  of  War,  May  26,  1848. 

John  McGimiis,  Acting  Secretary  of  the  Treasury,  June  20,  1850. 

Winfield  Scott,  Acting  Secretary  of  War  ad  interim,  July  23,  1850. 

William  S.  Derrick,  Acting  Secretary  of  State,  December  23, 1850,  and  February  20, 1852. 

William  L.  Hodge,  Acting  Secretary  of  the  Treasury,  February  21 ,  1852. 

William  Hunter,  Acting  Secretary  of  State,  March  J 9,  1852. 

William  L.  Hodge,  Acting  Secretary  of  the  Treasury,  April  26,  1852. 

William  Hunter,  Acting  Secretary  of  State,  May  1 ,  1 852. 

William  L.  Hodge,  Acting  Secretary  of  the  Treasury,  May  24,  1852,  and  June  10,  1852. 

William  Hunter,  Acting  Secretary  of  State,  July  6,  ltf52. 

John  P.  Kennedy,  Acting  Secretary  of  War,  August  19,  1852. 

William  L  Hodge,  Acting  Secretary  of  the  Treasury,  August  27,  1852,  and  December  31 
1852,  and  January  15,  1853. 

William  Hunter,  Acting  Secretary  of  State,  March  3,  1853. 

Archibald  Campbell,  Acting  Secretary  of  War,  January  19,  1857. 

Samuel  Cooper,  Acting  Secretary  of  War,  March  3,  ltf57. 

Philip  Clayton,  Acting  Secretary  of  the  Treasury,  May  30,  1860. 

Isaac  Toucey,  Acting  Secretary  of  the  Treasury,  December  10,  1860. 

Thomas  A.  Scott,  Actin|f  Secretary  of  War,  August  2,  1861. 

George  Harring^n,  Acting  Secretary  of  the  Treasury,  December  18,  1861. 

F.  W.  Seward,  Acting  Secretary  of  State,  January  4,  1862,  and  January  25,  1862,  and 
February  6,  1862,  and  April  9,  1862. 

George  Harrington,  Acting  Secretary  of  the  Treasury,  April  11,  1862,  and  May  5,  1862. 

William  Hunter,  Acting  Secretary  of  State,  May  14,  1862. 

Georee  Harrington,  Acting  Secretary  of  the  Treasury,  May  19,  1862. 

F.  W.  Seward,  Acting  Secretary  of  State,  June  11,  1862,  and  June  30,  1862. 

George  Harrington,  Acting  Secretary  of  the  Treasury,  January  8,  1863. 

F.  W.  Seward,  Acting  Secretary  of  State,  December  23,  1863,  and  April  11,  1864. 

George  Harrington,  Acting  Secretary  of  the  Treasury,  April  14,  1864,  and  April  27,  1864, 
and  June  7,  1864,  and  June  30,  1864. 

F.  W.  Seward,  Acting  Secretary  of  State,  January  4,  1865,  and  February  1,  18a'». 

Gerge  Harrington,  Acting  Secretary  of  the  Treasury,  March  4,  1865. 

William  E.  Chandler,  Acting  Secretary  of  the  Treasury,  December  20,  1866. 

F.  W.  Seward,  Acting  Secretary  of  State,  May  15,  1866. 

William  E.  Chandler,  Acting  Secretary  of  the  Treasury,  December  20,  1866. 

John  T.  Hartley,  Acting  Secretary  of  the  Treasury,  September  16,  1867,  and  November 
13,  1867. 

F.  W.  Seward,  Acting  Secretary  of  State,  March  11,  1868. 
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Mr.  CoNKLiNG.  I  beg  to  ask  what  is  the  title  of  ^he  last  schedule  which  has 
jost  beon  read.    Will  the  manager  read  it  again  } 

Mr.  Manager  Butler.  "  List  of  appointments  of  heads  of  departments  made 
bj  the  President  at  any  time  during  the  session  of  the  Senate."  (To  the  wit- 
ness.) You  told  us,  Mr.  Chew,  how  long  you  had  been  in  the  State  Depart- 
ment.    How  long  was  that  ? 

A.  I  was  appointed  in  July,  1834. 

Q.  We  see  by  the  list  that  there  have  been  certain  appointments  of  Acting 
Secretaries  of  State ;  tell  us  under  what  circumstances  they  were  made. 

Mr.  Stanbbky.     We  must  ask  that  that  question  be  repeated. 

Mr.  Manager  Butlbr.  I  will  repeat  the  question.  (To  the  witness.)  There 
are  in  the  list  certain  acting  appointments,  like  those  of  Mr.  Hunter,  Mr.  Appleton, 
and  Mr.  F.  W.  Seward.  I  do  not  ask  the  authority  under  wliich  they  were 
made  ;  but  I  ask  the  circumstances  under  which  they  were  made.  What  was 
the  necessity  for  making  them — the  absence  of  the  Secretary  or  otherwise  ? 

A.  The  absence  of  the  Secretary. 

Q.  Since  1834,  in  the  thirty-four  years  you  have  been  there,  has  there  been 
any  appointment  of  Acting  Secretary  except  on  account  of  the  temporary  absence 
of  the  Secretary,  to  your  knowledge  ? 

A.  I  do  not  recall  any  at  this  time. 

Q.  By  whom  were  those  acting  appointments  made  ? 

A.  They  were  made  by  the  President  or  by  his  order. 

Q.  That  is  exactly  what  I  want  to  know.  Did  the  letter  of  authority  in  most 
of  those  cases — take  Hunter's  case  and  Appleton's  case,  for  example — ^proceed 
from  the  head  of  the  department  or  from  the  President  ? 

Mr.  EvARTS.  We  object  that  the  papers  must  be  produced  if  their  form  is 
to  be  considered  as  material. 

Mr.  Manager  Butlkr.  I  am  not  asking  for  form,  I  am  asking  for  fact. 

Mr.  EvAKTS.  That  is  the  fact,  as  we  suppose,  what  the  authority  or  the  form 
of  authority  was. 

Mr.  Manager  Butlkr.  I  am  asking  now  from  whence  and  by  whom  issued  ; 
whether  the  letter,  whatever  may  be  its  form,  came  directly  from  the  head  of 
the  department  to  the  chief  clerk,  Mr.  Hunter,  or  to  Mr.  Appleton,  who  was 
the  chief  clerk,  I  believe — whether  it  came  directly  from  the  head  of  the 
department  or  from  the  President. 

Mr.  Evarts.  The  objection  we  make  is  that  the  letter  of  authority  shows 
from  whom  it  came,  and  is  the  best  evidence  from  whom  it  came. 

Mr.  Manager  Butleh.  Suppose  it  should  happen  to  turn  out  that  there  was 
not  any  letter  ? 

Mr.  EvARTS.  Then  you  would  be  in  a  situation  where  you  could  prove  it  by 
some  other  evidence.     The  question  is  in  regard  to  letters  of  authority. 

Mr.  Manager  Butlbr.  I  am  asking  from  whom  the  authority  proceeded, 
because  I  do  not  know  now  to  whom  to  send  to  ask  to  produce  the  letter  uutil 
I  find  out  who  wrote  it. 

The  Chief  Justice,  (to  the  witness.)  Were  any  authorities  given  except 
in  writing  and  by  letter  ? 

The  Witness    Only  in  writing. 

Mr.  Manager  Butlbr.  I  again  say,  sir,  that  I  am  not  able  to  know  whom 
to  8(Mid  to  until  I  can  ask  from  whom  those  letters  came.  That  is  competent 
always.  • 

The  Chief  Justice.  You  can  ask  where  the  papers  are  I  Where  these 
writings  are  preserved  ? 

Mr.  Manager  Butler.  Well,  I  am  inclined,  may  it  please  your  honor,  to  put 
this  question,  with  the  leave  of  the  presiding  o£Sicer.  (To  the  witness.)  From 
whom  did  tliese  letters  of  which  yon  speak  come  ? 

Mr.  Curtis  and  Mr.  Evarts.  That  we  object  to. 
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The  Chibp  Jcstiob.  Tbe  honorable  manager  will  reduce  his  question  to 
writing. 

Mr.  Manager  Butlbr.  What  I  propose  to  ask  is  whether  any  of  the  letters 
of  authority  this  witness  has  mentioned  came  from  the  Secretary  of  State  or 
from  any  other  officer.  If  he  says  they  all  came  from  the  President,  that  will 
end  the  inquiry.  If  he  says  they  all  came  from  the  Secretary  of  State,  then  I 
may  want  to  sepd  for  them.     I  really  cannot  understand  the  objection. 

The  Chief  Justice.  Do  the  counsel  for  the  President  object  to  that  question  ? 

Mr.  EvAfiTS.  We  object  to  proof  of  the  authority  sought  to  be  proved,  except 
by  the  production  of  the  writing  by  which  the  witness  has  stated  that  in  all 
cases  it  is  evidenced.  If  it  is  sought  to  be  proved  who  made  a  manual  delivery 
of  a  paper  where  manual  delivery  was  made  to  this  witness,  this  witneets  can 
speak  concerning  that,  and  give  such  information  as  pertains  to  that ;  but  he  can 
go  no  further. 

Mr.  Manager  Butler.  I  am  not  now  proving  the  authority,  I  am  proving  the 
source  of  authority.  I  am  endeavoring  to  find  out  from  which  source  of 
authority  these  letters  came.  If  they  came  from  the  President,  that  is  one 
thing,  and  then  I  can  apply  there,  if  I  choose,  for  them ;  whereas,  if  they  came 
from  the  Secretary  of  State,  that  is  another  thing,  and  then  I  can  apply  there. 
I  am  asking,  in  the  usual  coui-se  of  examination,  as  I  understand  the  examina- 
lions  of  witnesses,  whence  certain  papers  came ;  were  they  the  papers  of  the 
Secretary  of  State,  or  were  they  the  papers  of  the  President  1  That  does  not 
put  in  their  efiect. 

Mr.  Curtis.  Do  you  mean  to  inquire  who  signed  the  letters  of  authority  ;  is 
that  your  ii  quiry  ? 

Mr.  Manager  Butler.  I  mean  to  inquire  precisely  whether  the  letter  of 
authority  came  from  the  Secretary  or  from  the  President. 

Mr.  Curtis.  Do  you  mean  by  that  who  signed  the  letter,  or  do  you  mean  out 
of  whose  manual  possession  it  came  into  this  gentleman's  ? 

Mr.  Manager  Butler.  I  mean,  sir,  who  signed  the  letter,  if  you  put  it  in 
that  form. 

Mr.  Curtis.  That  we  object  to. 

Mr.  Manager  Butler.  I  do  not  do  that  for  the  purpose  of  proving  the  con- 
tents of  the  letter,  but  for  the  purpose  of  identification  of  the  letter. 

Mr.  Curtis.  The  signature  is  as  much  a  part  of  the  letter  and  its  contents  as 
anything  else. 

Mr.  EvARTS.  Is  this  offered  to  prove  who  signed  the  letter?  We  say  the 
paper  itself  will  show  who  signed  it. 

Mr.  Manager  Butler.  The  difficulty  is  that  unless  I  talk  an  hour  ihese 
gentlemen  are  determined  that  I  never  shall  have  the  reply  on  my  proposition. 
My  proposition  is  not  to  prove  the  authority,  nor  to  prove  the  signature,  but  it 
is  to  prove  the  identity  of  the  paper ;  and  it  is  not  to  prove  that  it  was  a  letter 
of  authority,  because  Mr.  Seward  signed  it,  for  instance,  but  it  is  to  prove 
whetlier  I  am  to  look  for  my  evidence  in  a  given  direction  or  in  another  direc- 
tion. If  the  witness  says  that  Mr.  Seward  signed  it,  for  example,  I  should 
have  no  right  to  argue  to  tbe  Senate  that,  therefore,  it  was  the  authority  of  Mr. 
Seward ;  but  I  am  desirous,  if  I  can,  to  ascertain  whether  it  is  worth  while  for 
me  to  go  any  fiirther  than  to  argue  this  question ;  and  the  objection  seems  to 
me  over-sensitiveness. 

The  Chief  Justice.  The  Secretary  will  read  the  question  propounded  by 
the  honorable  manager. 

The  Secretary  read  as  follows : 

Question.  State  whether  any  of  the  letters  of  authority  which  you  have  mentioned  came 
irom  the  Secretary  of  State,  or  from  what  other  officer  7 

The  Chief  Justice.  "Came  from  the  Secretary  of  State."  Do  I  under- 
stand you  to  mean  signed  by  him  ? 
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Mr.  Manager  Butlbr.  I  am  not  anxious  upon  that  part  of  it,  sir.  I  am  con- 
tent with  the  question  as  it  stands. 

The  Chief  Justice.  The  Chief  Justice  conceives  that  the  question  in  the 
form  in  which  it  is  put  is  not  objectionable 

Mr.  Manager  Butlbr.  I  will  put  it,  then,  with  the  leave  of  the  Chief  Justice. 

The  Chief  Justice.  The  Chief  Justice  was  about  to  proceed  to  say  that  if 
it  is  intended  to  ask  the  question  whether  these  documents,  of  which  a  list  is 
furnished,  were  signed  by  the  Secretary,  then  he  thinks  it  is  clearly  incompetent 
without  producing  them. 

Mr.  Manager  Butlbr.  Under  favor,  Mr.  President,  I  have  no  list  of  these 
documents  ;  none  has  been  famished. 

The  Chief  Justice.  Does  not  the  question  relate  to  the  list  which  has  been 
furnished  ? 

Mr.  Manager  Butler.  It  relates  to  the  people  whose  names  have  been  put 
upon  the  list ;  but  I  have  no  list  of  the  documents  at  all.  I  have  only  a  list  of 
the  facts  that  such  appointments  were  made,  but  I  have  no  list  of  the  letters, 
whether  they  came  from  the  President  or  from  the  Secretary,  or  from  anybody 
else 

Tlie  Chief  Justice.  In  the  form  in  which  the  question  is  put  the  Chief  Jus- 
tice thinks  it  is  not  objectionable.  If  any  senator  desires  to  have  the  question 
taken  by  the  Senate,  he  will  put  it  to  the  Senate.  (To  the  managers,  no 
senator  speaking.)     Tou  can  put  the  question  in  the  form  proposed. 

Mr.  Manager  Butler,  (to  the  witness.)  State  whether  any  of  the  letters  of 
authority  which  you  have  mentioned,  came  from  the  Secretary  of  State,  or  from 
what  other  officer. 

Mr.  Curtis.  I  understand  the  witness  is  not  to  answer  by  whom  they  were 
sent. 

Mr.  Manager  Butler.  I  believe  Thave  this  witness. 

The  Chief  Justice.  The  Chief  Justice  will  instruct  the  witness.  (To  the 
witness.)  You  are  not  to  answer  at  present  by  whom  these  documents  were 
signed.     You  may  say  from  whom  they  came. 

The  Witness.  They  came  from  the  President. 

By  Mr.  Manager  Butlbr  : 

Q.  All  of  them  ? 

A.  Such  is  the  usual  course.     I  know  of  no  exception. 

Q.  Do  you  know  of  any  letter  of  authority  for  the  chief  clerk,  acting  as  Sec- 
retary of  State,  which  did  not  come  from  the  President? 

A.  I  do  not. 

Q.  Will  you,  upon  your  return  to  the  office,  examine  if  there  is  any,  and 
report  to  me  ? 

A.  I  will. 

By  Mr.  Stanbery  : 

Q.  Mr.  Chew,  I  see  by  this  list  only  one  instance  of  the  removal  by  the  Presi- 
dent of  a  head  of  department  during  the  session  of  the  Senate,  and  that  was 
an  early  one,  May  13,  1800.  You  know  nothing  yourself  about  the  circum- 
stances of  that  removal  ? 

A.  Not  at  all. 

Q.  You  do  not  know  whether  that  officer  had  refused  to  resign  when  requested 
or  not  ?  . 

A.  I  do  not. 

Q.  In  your  knowledge  since  you  have  been  in  the  Department  of  State  in  the 
last  thirty- four  years,  do  you  know  of  any  instance  in  which  a  head  of  a  depart- 
ment when  he  has  received  a  request  from  the  President  to  resign  has  remsed 
to  resign  ? 
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Mr.  Manager  Butlbr.  Stop  a  moment ;  I  object  to  that. 

The  Chief  Justice.  Do  the  coansel  for  the  President  press  the  question? 

Mr.  Stanbery.  Not  now,  sir.    We  have  the  records. 

By  Mr.  Stanbery  : 

Q.  Have  joa  examined  the  records  of  the  department  to  ascertain  under  what 
circumstances  it  was  that  President  Adams  removed  Mr.  Pickering  from  the 
head  of  the  State  Department  in  ]  800,  while  the  Senate  was  in  session  ? 

A.  I  have  not. 

By  Mr.  Manager  Butlbr  : 

Q.  Do  you  know  that  he  was  removed  while  the  Senate  was  in  session  of  your 
own  knowledge  ? 

A.  I  do  not. 

Mr.  Stanbery  (to  the  managers.)  You  have  proved  it,  gentlemen,  your- 
selves. 

Mr.  Manager  Butler.  I  now  offer,  sir,  from  the  ninth  volume  of  the  works  of 
John  Adams 

Mr.  Stanbery.  There  you  will  find  it,  I  guess. 

Mr.  Manager  Butler.  I  offer  from  the  ninth  volume  of  Little  &  Brown's 
edition  of  1854  of  the  works  of  John  Adams,  hy  his  grandson,  Charles  Francis 
Adams,  what  purport  to  be  official  letters  from  Timothy  Pickering,  Secretary  of 
State,  to  John  Adams,  President,  and  from  John  Adams  to  him.  Is  there  any 
objection  to  my  reading  them  ? 

Mr.  Johnson.  Will  you  state  the  page,  Mr.  Manager  ? 

Mr.  Manager  Butler.  Pages  53,  54,  55,  I  offer  these  printed  copies  as  the 
best  evidence  of  official  letters  of  that  date,  it  is  so  long  ago.  We  have  not  been 
able  to  find  any  record  of  them  thus  far,  but  we  are  still  in  search.  Is  there  any 
objection  ? 

Mr.  Stanbery.  Not  at  all. 

Mr.  Manager  Butler.  Then  I  will  read  them : 

Sir  :  As  I  perceive  a  neceBsity  of  iotrodacine  a  change  in  the  administration  of  the  office 
of  State,  I  think  it  proper  to  make  this  communication  of  it  to  the  present  Secretary  of  State, 
that  he  maj  have  an  opportunity  of  resigning,  if  he  chooses.  I  should  wish  the  day  on 
which  his  resignation  is  to  take  place  to  be  named  by  himself.  I  wish  for  an  answer  to  this 
letter  on  or  before  Monday  morning,  because  the  nomination  of  a  successor  must  be  sent  to 
the  Senate  as  soon  as  they  sit. 

With  esteem,  I  am,  sir,  your  most  obedient  and  humble  servant, 

JOHN  ADAMS. 

To  T.  Pickering,  Secretary  of  State. 

[T.  Pickerings  Secretary  of  State,,  to  John  Adams.'] 

IJepartment  of  State,  Philadelphia,  12  May,  1800. 

Sm :  I  have  to  acknowledge  the  receipt  of  your  letter,  dated  last  Saturday,  stating  that, 
"  M  you  perceive  a  necessity  of  introducing  a  change  in  the  administration  of  the  office  of 
State,  you  think  it  proper  to  make  this  communication  of  it  to  the  present  Secretary  of  State, 
that  he  may  have  an  opportunity  of  resigning  if  he  chooses  ;"  and  that  *'you  would  wish 
the  day  on  which  his  resignation  is  to  take  place  to  be  named  by  himself." 

Several  matters  of  importance  in  the  office,  in  which  my  agency  will  be  useful,  will  require 
my  diligent  attention  until  about  the  close  of  the  present  quarter.     I  had,  indeed,  contem- 

flkted  a  continuance  in  office  until  the  4th  of  March  next,  when,  if  Mr.  Jefferson  was  elected 
'resident,  (an  event  which,  in  your  conversation  with  me  last  week,  you  considered  as  cer- 
tain, )  I  expected  to  go  out,  of  course.  An  apprehension  of  that  event  first  led  me  to  determine 
not  to  remove  my  family  this  year  to  the  city  of  Washington ;  because  to  establish  them  there 
woald  oblige  me  to  incur  an  extraordinanr  expense  whicn  I  had  not  the  means  of  defraying ; 
whereas,  by  separating  myself  from  my  family,  and  living  there  eight  or  nine  months  with 
strict  economy,  I  hoped  to  save  enough  to  meet  that  expense,  should  the  occasion  occur.  Or, 
if  I  then  went  out  of  office,  that  saving  would  enable  me  to  subsist  my  family  a  few  months 
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longer,  and  perhaps  aid  me  in  transporting  them  into  the  woods,  where  I  had  land,  though 
all  wild  and  unprodnctive,  and  where,  like  my  first  ancestor  in  New  England,  I  expected  to 
commence  a  settlement  on  hare  creation.  I  am  happj  that  I  now  have  this  resource,  and 
that  those  most  dear  to  me  have  fortitude  enough  to  look  at  the  scene  without  dismay,  and 
even  without  regret.  Nevertheless,  after  deliberately  reflecting  on  the  overture  jou  have 
heen  pleased  to  make  to  me,  I  do  not  feel  it  to  be  my  duty  to  resign. 
I  have  the  honor  to  be,  &c., 

TIMOTHY  PICKERING. 

Philadelphia,  12  May,  1800. 

Sir  :  Divers  causes  and  considerations,  essential  to  the  administration  of  the  government, 
in  m J  judgment,  requiring  a  change  in  the  Departmant  of  State,  you  are  hereby  discharged 
from  any  further  service  as  Secretary  of  State. 

JOHN  ADAMS, 
President  of  the  United  States. 
To  Timothy  Pickering. 

Now,  will  the  Senate  allow  the  executive  joarnal  of  the  Senate,  of  May  12i 
1800,  to  be  brought  up,  by  which  we  propose  to  show  that  at  the  same  Lour, 
on  the  same  day,  Mr.  Adams,  the  President,  sent  a  nomination  to  the  Senate  ? 

Mr.  Stanbkry.  Do  I  understand  the  manager  to  say,  "the  same  hour?" 
Do  you  expect  to  prove  it  ? 

Mr.  Manager  Butlrr.  I  should  think,  when  wo  come  to  look  at  the  corres- 
pondence, that  I  am  wrong ;  I  think  the  sendmg  to  the  Senate  was  a  little 
previous.     [Laughter.] 

Mr.  Stanberv.  You  do? 

Mr.  Manager  Butler.  I  do. 

Mr.  Stanberv.  And  you  expect  to  prove  that? 

Mr.  Manager  Butlrr.  I  do.  [After  a  pause.]  I  have  not  yet  heard  a  de- 
cision upon  the  question  whether  I  am  to  have  the  journal. 

Mr.  Stanberv.  Certainly;  we  have  no  objection. 

Mr.  Manager  Butler.  It  is  the  executive  journal,  and  I  suppose  it  cannot 
be  brought  in  unless  the  Senate  directs  it.     I  will  say  it  is  not  printed. 

Mr.  Sherman.  Mr.  President,  I  move  that  the  journal  be  furnished  for  that 
purpose.     I  suppose  there  will  be  no  objection. 

The  motion  was  agreed  to. 

Charles  E.  Creecy  req^lled. 
By  Mr.  Manager  Butler  : 

Q.  You  have  been  sworn  once  in  this  case? 

A.  Yes,  sir, 

Q.  [Llanding  a  paper  to  the  witness,]  You  have  told  us  that  you  were  appoint- 
ment clerk  in  the  Treasury.  Are  you  familiar  with  the  handwriting  of  Andrew 
Johnson  ? 

A.  I  am. 

Q.  Is  that  his  handwriting  ? 

A.  It  is. 

Q.  Did  you  produce  this  letter  from  the  archives  of  the  Treasury  to-day  in 
obedience  to  a  summons  ? 

A.  I  did. 

Mr.  Manager  Butler.  Mr.  President  and  Senators,  it  will  be  remembered 
that  th(i  answer  of  the  President  to  the  first  article  says,  in  words : 

And  this  has  ever  since  remained,  and  was  the  opinion  of  the  respondent  at  the  time 
when  he  was  forced  as  aforesaid  to  consider  and  deciae  what  act  or  acts  should  and  might 
lawfully  be  doiio  by  this  respondent,  as  President  of  the  United  States,  to  cause  the  said 
Stanton  to  surrender  the  said  office. 

This  respondent  was  also  aware  that  this  act — 

The  tenure-of-civil-office  act — 

Was  understood  and  intended  to  he  an  expression  of  the  opinion  of  the  Congress  by  which 
that  act  was  passed ;  that  the  power  to  remove  executive  officers  for  cause  mi^Ui^  V^^  \»>^  ^\)R^ 
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taken  from  the  President  and  vested  In  him  and  the  Senate  jointly ;  and  although  this 
respondent  had  arrived  at  and  still  retained  the  opinion  above  expressed,  and  verilv  believed, 
as  ne  still  believes,  that  the  said  first  section  of  the  last-mentioned  act  was  and  is  wholly 

inoperative  and  void  by  reason  of  its  conflict  with  the  Constitution  of  the  United  States. 

*  »  «'•  «  •  •  • 

And  this  respondent,  further  answering,  says,  that  it  is  provided  in  and  by  the  second 
section  of  '*An  act  to  regulate  the  tenure  of  certain  civil  offices,''  that  the  President  may  sus- 
pend an  officer  from  the  performance  of  the  duties  of  the  office  held  by  him,  for  certain  causes 
therein  designated,  until  the  next  meeting  of  the  Senate,  and  until  the  case  shall  be  acted 
on  by  the  Senate ;  that  this  respondentv  as  President  of  the  United  States,  wan  advi8e<i,  and 
he  verilv  believed  and  still  believes,  that  the  executive  power  ot'  removal  from  office  conlided 
to  him  by  the  Constitution  as  aforesaid  includes  the  power  of  suspension  from  office  at  the 
pleasure  of  the  President ;  and  this  respondent,  by  the  order  aforesaid,  did  suspend  the 
said  Stanton  from  office,  not  until  the  next  meetiug  of  the  Senate,  or  until  the  Senate  should 
have  acted  upon  the  case,  but  by  force  of  the  power  and  authority  vested  in  him  by  tlie  Con- 
stitution and  laws  of  the  Unitea  States,  indennitely  and  at  the  pleasure  of  the  President. 

Now,  the  second  section  of  the  act  regulating  the  tenure  of  certain  civil 
offices  provides : 

That  when  any  officer  appointed  as  aforesaid,  excepting  judges  of  the  United  States  courts, 
shall,  during  a  recess  of  the  Senate,  be  shown  by  evidence  satisfactory  to  the  President  to  be 
guilty  of  misconduct  in  office  or  crime,  or  for  any  reason  shall  become  incapable  or  legally 
abqualiBod  to  perform  its  duties,  in  such  case,  and  in  no  other,  the  President  may  suspend 
sach  officer  ana  designate  some  suitable  person  to  perform  temporarily  the  duties  of  such 
office  until  the  next  meeting  of  the  Senate,  and  until  the  case  shall  be  acted  upon  by  the 
Senate. 

The  eighth  section  provides  : 

That  whenever  the  President  shall,  without  the  advice  and  consent  of  the  Senate,  desig- 
nate, authorize,  or  employ  any  person  to  perform  the  duties  of  any  office,  he  shall  forthwith 
notify  the  Secretary  of  the  Treasury  thereof. 

It  will  be  seen,  therefore,  Mr.  President  and  senators,  that  the  President  of 
the  United  States  says  in  his  answer  that  he  suspended  Mr.  Stanton,  under  the 
Constitution,  indefinitely  and  at  his  pleasure.  I  propose,  now,  unless  it  be 
objected  to,  to  show  that  that  is  false  under  his  own  hand,  and  I  have  his  letter 
to  that  efiect,  which,  if  there  is  no  objection,  I  will  read,  the  signature  of  which 
was  identified  by  C.  E.  Creecy. 

G^he  letter  was  handed  to  the  counsel  for  the  respondent.] 
r.  Stanbery.  We  see  no  inconsistency  with  that  part  of  the  act,  certainly. 
Mr.  Manager  Butler.  That  was  a  question  I  did  not  put  to  you.     I  asked 
you  if  you  had  any  objection. 

Mr.  Stanbery.  I  tell  you  we  see  no  inconsistency,  much  less  falsehood,  in 
that  letter. 

Mr.  Manager  Butler.  To  that  1  answer  the  falsehood  is  not  in  the  letter,  but 
in  the  answer. 

Mr.  Manager  Butler  thereupon  read  the  letter,  as  follows : 

Executive  Mansion,  Washington,  D.  C, 

August  J 4, 1867. 

Sir:  In  compliance  with  the  requirements  of  the  eighth  section  of  the  act  of  Congress  of 
March  2,  1867,  entitled  "  An  act  regulating  the  tenure  of  certain  civil  offices,"  you  are  hereby 
notified  that  on  the  12th  instant  Hon.  Edwin  M.  Stanton  was  suspended  from  office  as  Secre- 
tary of  War,  and  General  Ulysses  S.  Grant  authorized  and  empowered  to  act  as  Secretary  of 
War  ad  interim. 

I  am,  sir,  very  respectfully,  yours, 

ANDREW  JOHNSON. 
Hon.  Hugh  McCulloch, 

Secretary  of  the  Treasury, 

I  wish  to  call  attention  again,  because  it  maj  have  escaped  the  attention  of 
some  senators 

Mr.  Curtis.  We  object  to  the  gentleman  arguing  the  question. 

Mr.  Stanbery.  It  is  time  certainly  we  should  know  what  all  this  discussion 
means.    What  question  is  now  before  the  Senate  ?     What  is  your  question  t 
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Let  ns  know  whether  we  have  any  objection ;  how  it  is  that  this  statement  is 
made. 

Mr.  Manager  Butlbr.  I  am  endeavoring  to  show,  sir,  that  while  the  Presi- 
dent says  he  did  not  suspend  Mr.  Stanton  under  the  tenure-of-office  act,  and  that 
he  had  come  to  the  conclusion  that  he  had  a  right  to  suspend  him  before  August 
12,  1867,  without  leave  of  the  tenure -of -office  act,  and  without  leave  of  the  Sen- 
ate, yet,  acting  under  the  eighth  section  of  the  act  to  which  he  refers  in  his  letter, 
he  expressly  says  in  that  letter  that  he  did  suspend  him  Under  this  act. 

Mr.  Stanbbry.  We  understand  all  that. 

Mr.  Curtis.  He  does  not  say  any  such  thing.  We  do  not  object  to  the  hon- 
orable manager  offering  his  evidence ;  we  object  to  his  arguing  upon  the  effect 
of  the  evidence  at  this  stage. 

Mr.  Manager  Butler.  1  have  argued  nothing,  sir,  except  to  read  the  law. 

The  Chief  Justice.  Gentlemen  Managers,  the  executive  journal  is  now 
here. 

Mr.  Manager  Butler.  I  now  produce  the  executive  journal  of  the  Senate. 

Mr.  Johnson.  Of  what  date? 

Mr.  Manager  Butler.  Monday,  May  12,  1800.  May  9  is  the  last  previous 
date  of  executive  session  : 

Monday,  May  12,  1800. 

The  following  written  messages  were  received  from  the  President  of  the  United  States  by 
Mr.  Shaw,  his  secretary : 

Gentlemen  of  the  Senate : 

I  nominate  the  honorable  John  Marshall,  esq.,  of  Virgrlnia,  to  be  Secretary  of  State,  in 
place  of  the  honorable  Timothy  Pickering,  esq.,  removed. 

The  honorable  Samuel  Dexter,  esq.,  of  Massachusetts,  to  be  Secretary  of  the  Department 
of  War,  in  the  place  of  the  honorable  John  Marshall,  nominated  for  promotion  to  the  office 
of  State. 

JOHN  ADAMS. 

United  States,  May  12,  1800. 

Gentle  men  of  the  Senate  : 

I  nominate  William  H.  Harrison,  of  the  Northwestern  Territory,  to  be  governor  of  the 
Indiana  Territory. 

JOHN  ADAMS. 
United  States,  May  12,  1800. 

Gentlemen  of  the  Senate  : 

I  nominate  Israel  Ludlow,  of  the  Northwestern  Territory,  to  be  register  of  the  land  office 
at  Cincinnati. 

jAMEii  FiNULEY,  &C. 

Then  follows  a  long  list  of  nominations  : 

Gentlemen  of  the  Senate  : 

I  nominate  Seth  Lewis,  esq.,  of  Tennessee,  to  be  chief  justice  of  the  Mississippi  Terri- 
tory, in  the  place  of  William  McGuire,  esq.,  resigned. 

JOHN  ADAMS. 
United  States,  May  12,  1800. 

The  messages  were  read. 

Ordered,  That  they  lie  for  consideration. 

Tuesday,  May  13,  1800. 

The  Senate  proceeded  to  consider  the  message  of  the  President  of  the  United  States  of 
the  V2t\\  instant,  and  the  nominations  contained  therein,  of  John  Marshall  and  Samuel 
Dexter,  to  office,  whereupon, 

Reitohcdy  That  they  do  advise  and  consent  to  the  appointments  agreeably  to  the  nomina- 
tion. 

Ordered,  That  the  Secretary  lay  this  resolution  before  the  President  of  the  United  States. 

Mr.  Stanbery.  Will  you  please  to  read  where  it  appears  there,  at  what  hour, 
what  time  of  day,  that  was  done  7 

Mr.  Manager  Butler.  I  have  not  undertaken  to  state  the  hoar.  I  stated 
directly  to  the  Senate,  in  answer  to  yoa,  that  I  thought  that  the  letter  went  to 


366  DCPBACHMBNT   OF  THE  PRESIDENT. 

the  Senate  with  the  nomination,  and  I  believed  it  woold  appear  from  an  exam- 
ination of  the  whole  case  that  the  nomination  of  a  successor  went  to  the  Senate 
prior  to  the  letter  going  to  Mr.  Pickering. 

Mr.  Stanbbry.  The  honorable  manager  will  allow  me  to  say  he  said  he 
expected  to  prove  it. 

Mr.  Manager  Butlbr.  The  Senate  heard  what  I  said.  I  said  I  expected  it 
woold  appear  from  the  whole  matter,  exactly  using  that  phrase.  I  am  quite  sure 
I  know  what  I  said.  But,  however,  as  it  was  the  duty  of  John  Adams  to  send 
/  it  first  to  the  Senate,  I  presume  he  did  his  duty  and  sent  it  first  to  the  Senate 
j  before  he  sent  it  to  Pickering.  I  mean  to  say  further,  that  it  being  all  done  on 
the  same  day,  it  must  be  taken  to  be  at  the  same  time  in  law.  But  another 
piece  of  evidence  I  adduce  is,  that  he  asked  Pickering  to  send  in  his  resigna- 
tion because  it  was  necessary  to  send  a  successor  to  the  Senate  as  soon  as  they 
sat,  which  he  did. 

The  Chief  Justice.  Do  the  honorable  managers  require  the  executive  jour- 
nal any  fuither? 

Mr.  Manager  Butlbr.  No  further. 

Mr.  Stanbbry.  We  have  a  certified  copy  of  it. 

[The  journal  was  returned  to  the  Secretary's  office.] 

Charles  E.  Crrbcv  recalled. 

By  Mr.  Manager  Butler  : 

Q.  [Submitting  papers  to  witness.]  Upon  receipt  of  that  notification  by  the 
President  of  the  United  States  that  he  had  suspended  Mr.  Stanton  according  to 
the  provisions  of  ide  civil  tenure  of-office  act,  what  was  done? 

A.  A  copy  of  the  executive  communication  was  sent  to  the  Treasurer,  First 
Comptroller,  First  Auditor,  Second  Auditor,  and  Third  Auditor. 

Q.  Have  you  the  letters  of  transmittal  there? 

A.  I  have. 

Q.  Will  you  have  the  kindness  to  read  them  ? 

A.  Here  is  one : 

Treasury  Department,  August  15,  1867. 

Sir:  In  accordance  with  the  requircmeDta  of  the  eighth  section  of  an  act  entitled  **An  act 
regulating  the  tenure  of  certain  civil  offices,"  I  transmit  herewith  a  copy  of  a  letter  from  the 
President,  notifying  this  department  of  the  suspension  of  Hon.  E.  M.  iStantpn  from  the  office 
of  Secretary  of  War,  and  the  authorizing  of  General  Ulysses  8.  Grant  to  act  as  Secretary  of 
War  ad  interim, 

I  am,  very  respectfully, 

HUGH  Mcculloch, 

Secretary  of  the  Treasury, 
R.  W.  Taylor,  Esq.,  First  Comptroller,  8fc, 

The  same  letter  was  sent  to  the  others. 

Q.  Are  those  officers  the  proper  accounting  and  disbursing  officers  of  the 
department  ? 

A.  They  are  for  the  War  Department. 

Q.  Then,  if  I  understand  you,  all  the  disbursing  officers  of  the  Treasury  for 
the  War  Department  were  notified  in  pursuance  of  the  act  ? 

Mr,  Curtis.  We  object  to  that. 

Mr.  EvARTS.  That  is  a  question  of  law. 

Mr.  Manager  Butler.  Were  thereupon  notified? 

A.  Yes,  sir. 

Q.  Were  you  there  to  know  of  this  transmission  ? 

A.  Yes,  sir. 

Q.  Did  you  prepare  the  papers  ? 

A.  Yes,  sir. 

Q.  Did  you  prepare  them  in  pursuance  of  any  other  act  of  Congress  except 
the  civil  tenure-of-office  act  I 
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A.  No,  sir. 

Mr.  Manager  Butlbr.  That  is  all.     [A  pause.] 

Mr.  GoNNBSS.  I  was  going  to  move  a  recess;  but  if  the  witness  is  to  be 
cross-examined  now 

Mr.  Stanbbry.  That  will  answer.     I  can  wait  until  the  recess. 

Mr.  Howard.  I^et  the  examination  of  this  witness  be  finished. 

Mr.  Manager  Butlbr.  I  can  say  to  the  Senate  that  we  shall  reach  within  a 
few  minutes  a  place  to  rest. 

The  Chikf  .Justice.  Does  the  senator  from  California  withdraw  his  motion? 

Mr.  CoNNRSS.  I  understand  the  counsel  to  wish  a  recess  at  this  time.     I 
move  a  recess  for  fifteen  minutes. 

The  Chief  Justice.  The  honorable  manager  informs  the  Senate  that  he 
expects  to  close  his  evidence  within  a  short  time. 

Mr.  Manager  Butlbr.  I  expect  to  close  it  with  «^rtain  exceptions  which  I 
shall  name. 

Mr.  Cox  NESS.  There  appears  to  be  a  difierence  of  opinion;  I  only  desire  to 
represent  the  wishes  of  the  body.     I  think  we  had  better  have  a  recess. 

The  Chief  Justice.  How  long? 

Mr.  CoNNESS.  I  move  that  the  Senate  take  a  recess  for  fifteen  minutes. 

The  motion  was  agreed  to ;  and  the  Chief  Justice  resumed  the  chair  at  fifteen 
minutes  to  three  o'clock,  and  called  the  Senate  to  order. 

Mr.  CoNNBSS.  There  seem  to  be  but  few  senators  present,  and  I  move  that 
the  Senate  adjourn. 

Mr.  Sumner.  No ;  I  hope  not. 

Mr.  Conn  ESS.  If  there  is  any  chance  of  getting  them  in,  I  will  withdraw  the 
motion. 

Mr.  Sumner.  The  better  motion  would  be  a  call  of  the  Senate. 

Mr.  Con  NESS.  That  is  not  in  order. 

Mr.  Curtis.  Mr.  Chief  Justice,  it  is  suggested  to  me  by  my  colleagues 

The  Chief  Justice.  Is  the  motion  withdrawn  ? 

Mr.  Con  NESS.  I  will  withdraw  it  at  present. 

Mr.  Curtis.  It  is  suggested  now  by  my  colleagues  that  I  should  make  known 
to  the  senators  that  it  is  our  intention,  if  the  testimony  on  the  part  of  the  prose- 
cution should  be  closed  to-day,  as  we  suppose  it  will  be,  to  ask  the  senators  to 
grant  to  the  President's  counsel  three  days  in  which  to  prepare  and  aiTange 
their  proofs,  and  enable  themselves  to  proceed  with  the  defence.  We  find  our- 
selves in  a  condition  in  which  it  is  absolutely  necessary  to  make  this  request, 
and  I  think,  and  my  colleagues  agree  with  me  in  that 

The  Chief  Justice.  The  Chief  Justice  suggests  to  the  counsel  that  it  would 
be  better  to  postpone  that  matter  until  the  Senate  is  full. 

Mr.  Curtis.  The  reason  why  I  thought  of  making  it  known  at  this  moment, 
Mr.  Chief  Justice,  was  that  I  was  under  the  apprehension  that  there  might  be 
some  motion  for  an  adjournment,  which  might  in  some  way  interfere  with  this 
application,  when  it  would  not  be  in  order  for  me  to  present  it  after  such  a 
motion  to  adjourn. 

Mr.  Manager  Boutwell.  Mr.  President  and  Senators,  in  the  schedule  "  B," 
offered  a  short  time  since  from  the  State  Department,  the  first  name  that  appears 
among  those  appointed  during  the  session  of  the  Senate  is  that  of  Timothy 
Pickering,  who  from  that  record  appears  to  have  been  appointed  Postmaster 
General  on  the  1st  day  of  June,  1794.  We  think  it  a  proper  time  to  call  the 
attention  of  counsel  for  the  respondent  to  the  statutes  which  we  suppose  explain 
the  nature  of  that  proceeding.  This  is  the  only  appointment  of  the  head  of  a 
department  which  appears  from  this  record  as  having  been  made  during  the 
session  of  the  Senate.  The  statutes  are  first  a  statute  of  the  22d  of  September, 
1789,  in  which  it  is  provided  "that  there  shall  be  appointed  a  Postmaster  Gen- 
eral ;  his  powers  and  salary,  and  the  compensation  to  the  assistant  er  clerk  and 
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deputies  which  he  maj  appoint,  and  the  regulations  of  the  Post  Office  shall  be 
the  same  as  they  last  were  under  the  resolutions  and  ordinances  of  the  late  Con- 
gress.* ^  And  it  was  provided  in  the  second  section  "  that  this  act  shall  continue 
in  force  until  the  end  of  the  next  session  of  Congress,  and  no  longer."  Show- 
ing that  it  was  merely  a  continuance  of  the  post  office  system  that  existed 
under  the  Continental  Congress. 

Mr  Johnson.  Will  the  manager  give  the  date  of  tho  act  ? 

Mr.  Manager  Boutwkll.  That  act  was  passed  on  the  22d  of  September, 

17S9.     On  the  4tli  day  of  August,  1790,  the  Congress  passed  a  supplementary 

brief  act  in  these  words  : 

That  the  act  passed  the  last  session  of  Congress  intituled  an  act  for  the  temporary  estahlish- 
ment  of  the  Post  Of&ce  be,  and  the  same  hereby  is,  continued  in  force  until  the  end  of  the 
next  session  of  Congress,  and  no  longer. 

Which  was  a  continuance  of  the  continental  system  of  post  office  arrange- 
ment.    On  the  3d  day  of  March,  1791,  Congress  passed  another  act : 

That  the  act  passed  the  first  session  of  Congress  intituled  *'  an  act  for  the  temporary  estab- 
lishment of  the  Post  Office/'  be,  and  thesame  is  herebj,  continued  in  full  force  until  the  end 
of  the  next  session  of  Congress,  and  no  longer. 

On  the  20th  day  of  February,  1792,  Congress  passed  an  act  making  various 
arrangements  in  regard  to  the  administration  of  the  Post  Office  and  establishing 
certain  post  routes  ;  and  it  is  provided  in  that  act : 

That  the  act  passed  the  last  session  of  Congress  intituled  **an  act  to  continue  in  force  for 
a  limited  time  an  act  entitled  *An  act  for  the  temporary  establishment  of  the  Post  Office,'  " 
be,  and  the  same  is  hereby,  continued  in  fiill  force  until  the  1st  day  of  June  next,  and  no 
longer. 

This  act  from  which  I  now  read  did  not  contain  any  provision  for  the  estab- 
lishment of  a  post  office  department  as  a  branch  of  the  government,  but  the 
last  section  provided  : 

That  this  act  shall  be  in  force  for  the  term  of  two  years  from  the  said  first  day  of  June 
next,  and  no  longer. 

Which  would  continue  this  provisional  post  office  system  until  the  first  day 
of  June,  1794. 

On  the  8th  day  of  May,  1794,  the  Congress  passed  an  act  covering  the  whole 
ground  of  the  post  office  system,  and  in  that  act  they  provided  for  the  establish- 
ment, at  the  seat  of  the  government  of  the  United  States,  of  a  general  Post 
Office,  and  that  there  should  be  one  Postmaster  General,  which  is  the  first  act 
which  provides  for  the  appointment  of  a  Postmaster  General ;  and  then  there 
were  all  the  provisions  in  regard  to  the  details  of  the  office.  The  last  section 
of  this  act,  which  was  passed  on  the  8th  day  of  May,  1794,  declared : 

That  this  act  shall  be  in  force  from  the  1st  day  of  June  next. 

Which  was  the  day  on  which  the  provisional  po8t  office  department  which 
was  the  continuance  of  the  continental  system  terminated.  That  day  was 
Sunday;  but  on  that  day  General  Washington,  who  was  then  President, 
thought  fit,  although  the  Senate  was  nominally  in  session,  and  although  it  was 
Sunday,  to  make  the  appointment  of  Timothy  Pickering,  as  Postmaster  Gen- 
eral. 1  suppose  it  will  appear  from  the  journal  of  the  Senate  that  he  was 
immediately  nominated  to  the  Senate  and  confirmed.  This  fully  explains  the 
nature  of  the  appointment  of  Mr.  Pickering,  who  is,  as  appears  from  this  record, 
the  only  person  who  was  made  the  head  of  a  department  by  an  appointment 
daring  the  session  of  the  Senate. 

Mr.  Manager  Wilson.  Mr.  President,  I  wish  to  call  the  attention  of  coun- 
sel for  the  respondent  to  an  entry  on  the  executive  journal  of  the  Senate 
of  the  10th  of  May,  1800,  also  of  the  12th  of  May;  1800,  and  the  13th,  show- 
ing that  the  Senate  at  that  time  met  at  an  earlier  hour  than  12  o'clock.  On 
page  93  of  the  journal  of  the  Senate  for  May  10,  1800,  it  is  entered : 
Senate  adjourned  to  11  o'clock  on  Monday  morning. 
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On  Monday  morning.  May  12,  1800,  the  Senate  met,  and  the  manner  of 
adjournment  is  ae  follows  : 

After  the  consideration  of  the  executive  bnsiness,  the  Senate  adjourned  to  11  o'clock  to- 
morrow morning.    (Page  94.) 

Tuesday,  May  13,  1800. 

The  Senate  met  in  pursuance  of  said  adjournment  at  1 1  o'clock. 

Mr.  Manager  Binoham.  Mr.  President  and  gentlemen  of  the  Senate,  we 
offer  in  evidence  several  executive  messages  of  the  President  of  the  United 
States,  of  dates  respectively  December  16,  1867;  December  17,  1867;  again, 
December  16,  1867;  the  fourth,  January  13,  1868;  and  the  fifth,  December  19, 
1867. 

[The  messages  communicate  information  of  the  suspension  of  John  H.  Patter- 
son from  the  office  of  assessor  of  internal  revenue  for  the  fourth  district  of  Vir- 
ginia; of  Charles  Lee  Moses  from  the  duties  of  counsel  at  Brunai,  Borneo;  of 
John  H.  Anderson  from  the  office  of  collector  of  internal  revenue  for  the  fourth 
district  of  Virginia ;  of  Charles  H.  Hopkins,  assessor  of  internal  jevenue  for  the 
first  district  of  Georgia,  and  of  John  B.  Lowry,  postmaster  at  Danville,  Virginia.} 

Mr.  Manager  Bingham.  I  also  offer  in  evidence,  Mr.  President  and  Senators, 
the  communication  of  the  Secretary  of  State  accompanying  one  of  the  messages 
just  presented,  in  which,  under  date  of  December  19,  1867,  he  thus  addresses 
the  President  of  the  United  States : 

Sir  :  In  compliance  with  the  provisions  of  peotion  two  of  the  act  reprulating  the  tenure- 
of  certain  civil  ufiicos,  passed  March  2,  1867,  I  have  the  honor  to  report  that  Charles  Lee- 
Moses,  United  States  consul  at  Brunai,  Borneo,  was,  during  tlie  recess  of  the  Senate,, 
suspended  from  the  functions  of  his  office,  and  that  Oliver  B.  Bradford,  consular  clerk  at 
Shanghae,  was  appointed  to  fill  the  place  temporarily. 

I  suppose  I  need  not  read  all  the  details.  We  offer  in  evidence  all  theae 
mepsages,  with  the  accompanying  papers,  as  received  by  the  Senate  from  the 
President. 

Mr.  Manager  Bctler.  I  believe  now,  sir,  that  I  may  inform  the  Senate  that 
the  case  on  the  part  of  the  House  of  Representatives  is  substantially  closed. 
There  may  be  a  witness  or  two,  who  are  on  their  way  here,  which  we  shall  ask 
on  Monday  morning  leave  to  put  in.  Their  testimony  is  substantially  cumula- 
tive, not  very  material ;  and  it  is  possible  that  we  may  have  left  out  a  piece  or 
two  of  documentary  evidence  in  the  nature  of  public  documents.  Until  we  catt 
examine  carefully  all  the  testimony  to  see  that  we  have  omitted  nothings  we 
should  not  like  to  preclude  ourselves  from  offering  that.  But  with  these  imma- 
terial exceptions,  and  I  trust  they  will  turn  out  to  be  no  exceptions  at  all,  we 
hiive  closed  the  case  on  the  part  of  the  House  of  Representatives. 

Mr.  Ci'RTis.  Mr.  Chief  Justice,  the  counsel  for  the  President  take  no  excep- 
tion to  what  is  now  proposed  by  the  honorable  managers.  It  seems  to  us  quite- 
reasonable  that  they  should  have  oppt^rtunity  to  look  over  the  ground  and 
ascertain  whether  anything  has  been  omitted,  and  also  if  th«;y  find  that  wit- 
nesses come  here  before  the  next  session,  whose  testimony  will  be  iu  the  nature 
of  cumulative  evidence,  we  shall  take  no  exception  to  that. 

I  now  desire  to  submit,  Mr.  Chief  Justice,  to  the  Senate  a  motion  on  behaU 
of  the  President's  counsel  that  when  this  court  adjourns  it  adjourn  mitat 
Thursday  next,  to  allow  to  the  counsel  of  the  President  three  working  days  to 
enable  them  to  collect,  collate,  and  arrange  their  proofs  so  as  to  present  the 
defence  to  the  Senate  with  as  little  delay  as  practicable,  and  so  as  to  make  that 
consecutive  and  proper  impression  which  really  belongs  to  it^ 

We  have  been  wholly  unable  to  do  this  during  the  progress  of  the  trial,  and 
before  the  trial  was  begun  we  had  no  time  whatever  to  apply  to  this  purpose. 
We  think  we  can  assure  the  Senate  that  it  will  very  little,  if  at  alU  protract  the 
trial,  because  certainly  those  gentlemen  of  the  Senate  who  have  been  in  the 
habit  of  practicing  law  are  quite  aware  of  the  fiict  that  more  time  is  frequently 
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confiumed  in  the  introduction  of  evidence  for  the  want  of  having  it  properly 
arranged  and  presented  than  would  have  been  consumctl  if  the  proper  effortB 
had  been  made  outside  before  the  trial  was  begun.  We  tliiuk,  therefore,  that  we 
can  assure  the  Senate  that  a  large  part,  and  perhaps  all,  of  this  time  will  be 
saved  if  this  indulgence  can  bo.  granted  to  the  President's  counsel. 

We  do  not  expect  to  adduce  a  large  amount  of  oral  testimony  or  a  great  num- 
ber of  witnesses,  but  we  have  a  very  considerable  amount  of  documentary  evi- 
dence which  we  have  thus  far  not  been  able  to  collate  and  arrange,  and  some 
portions  which  we  have  reason  to  suppose  exist  we  have  not  yet  been  able  to 
search  out  or  find.  We  request,  therefore,  that  this  postponement  may  take 
place. 

Mr.  GoNNUSS.  The  rules  forbid  senators  to  make  any  explanations  in  the 
nature  of  debate.  I  therefore  submit  a  motion,  which  is  that  when  the  Senate 
adjourn,  or  rather  that  the  Senate,  sitting  as  a  court  of  impeachment,  shall 
adjourn  until  Wednesday  next  at  twelve  o'clock,  which  is  the  time  that,  in  my 
judgment,  should  meet  the  want«  of  the  coiuisel  for  the  respondent. 

Mr.  Johnson.  Mr.  Chief  Justice,  if  it  is  in  order,  I  move  to  amend  the  motion 
made  by  the  honorable  member  from  California  by  inserting  "  Thursday"  instead 
of  "  Wednesday." 

Mr.  Manager  Butler.  Is  that  motion  debatable  by  the  managers  ? 

The  Chibf  Justicu.  It  is  not. 

Mr.  Howard.  Mr.  President,  may  I  inquire  what  is  the  question  ? 

The  ('uiEP  Justice.  The  senator  from  California  moves  that  the  Senate 
eitting  as  a  court  of  impeachment  adjourn  until  Wednesday  next.  The  senator 
from  Maryland  moves  to  amend  by  substituting  "  Thursday"  for  "  Wednesday." 
Senators,  you  who  are  in  favor  of  agreeing  to  that  motion  will  say  "  ay ;"  those 
of  the  contrary  opinion  •*  no."     [The  question  being  taken.]     The  ayes  have  it. 

Mr.  Cameron.  I  call  for  the  yeas  and  nays.     [No,  no.] 

Mr.  Manager  Butler.  I  underjtood,  Mr.  Chief  Justice,  and  I  desire  to 

The  Chief  Justice.  The  question  recurs  upon  the  motion  of  the  senator 
from  California  as  amended  by  the  motion  of  the  senator  from  Maryland,  tliat 
the  Senate  adjourn  until  Thursday  next,  and  upon  this  question  no  debate  is  in 
order. 

Mr.  Manager  Butler.  That  question  is  not  debatable  by  the  managers  ? 

The  Chief  Justice.  The  Chief  Justice  thinks  not. 

Mr.  Sumner.  On  that  I  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered. 

Mr.  Conk  LING.  1  rise  for  information.  I  wish  to  inquire  whether  the  man- 
agers want  to  submit  some  remarks  upon  this  motion  for  delay  ? 

The  Chief  Justice.  The  question  is  upon  the  motion  to  adjourn. 

Mr.  CoNKLiNG.  Yes,  sir.  Mv  purpose  is  to  find  out,  as  influencing  my  vote, 
whether  they  wish  the  motion  disposed  of,  to  tlie  end  that  they  may  make  some 
remarks,  or  not.  I  presume  the  senator  from  California  does  not  intend  to  cut 
tliem  off. 

Mr.  Manager  Butler.  I  had,  Mr.  President,  desired  to  make  a  remark  or 
two,  and  understood  it  was  in  order. 

Mr.  Anthony.  I  understand  that  the  motion  is  not  that  the  Senate  shall 
now  adjourn,  but  that  when  the  Senate  does  adjourn  it  shall  adjourn  to  meet  on 
Timrsday. 

Several  senators.  That  is  it. 

Mr.  Conkling.  That  is  certainly  debatable. 

The  Chief  Justice.  Will  the  senator  from  California  be  good  enough  to 
state  his  motion  ? 

Mr.  Conn  ess.  If  the  Chair  will  allow  me  to  state  it  I  will  do  so.  The 
Ohair  submitted  the  question  on  thi*  amendment  before  I  was  aware  of  it ;  else 
I  desired  to  accept  the  suggestion  of  senators  around  me  to  make  it  Thursday 
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in  place  of  Wednesday.    What  I  desired,  in  other  words,  was  to  meet  tlie  con- 
currence of  the  Senate  generally. 

The  Chirp  Justigb.  Will  the  senator  from  California  allow  the  Chief 
Jnstice  to  ask  is  his  motion  a  motion  that  the  Senate,  when  it  adjourns—- 

Mr.  Conn  ESS.  That  was  not  the  form  of  the  motion.  I  began  to  make  it  in 
that  way,  but  subsequently  gave  it  the  other  form. 

Mr.  Cambron.  Now  I  desire 

The  Chibp  Justice.  No  debate  is  in  order  on  the  motion  to  adjourn. 
Mr.  Cameron.  I  am  not  going  to  debate  it.     I  want  to  ask  the  gentlemen 
managers  whether  they  will  not  be  prepared  to  go  on  with  this  case  on  Monday! 

I  can  see  no  reason  why  the  other  side  should  not  be  as  well  prepared.  

Messrs.  Managers  Bingham  and  Butlbr.  We  are  ready.  j/"^"^^  i»  i^ 

The  Chief  Justice.  Order.  /    ^^^  V . .' 

Mr.  Cameron.  Mr.  President,  my  question  is /r-;       oc  T"L 

The  Chief  Justice.  No  debate  is  in  order.    The  senator  from\^nn8]u«  1 1^ 

vania  is  out  of  order.  Nj^'«SiTY  oV  '^ 

Mr.  Cameron.  I  think  if  you  will  allow  me 

The  Chief  Justice.  No  debate  is  in  order  on  a  motion  to  adjourn. 

Mr.  Cameron.  I  am  not  goiug  to  debate  it,  your  Honor ;  but  I  have  risen 
to  ask  the  question  whether  the  managers  will  be  ready  to  go  on  with  this  case 
on  Monday? 

Mr.  Manager  Bingham  and  other  managers.  We  will  be. 

Mr.  Sumner.  I  wish  to  ask  a  question  also.  I  wish  to  know  if  the  honora-r 
ble  managers  have  any  views  to  present  to  the  Senate  sitting  now  on  the  trial 
of  this  impeachment  to  aid  the  Senate  in  determining  this  question  of  time  ? 
On  that  I  wish  to  know  the  views  of  the  honorable  managers. 

The  Chief  Justice.  The  Chief  Justice  is  of  opinion  that,  pending  the  ques- 
tion of  adjournment,  no  debate  is  in  order  from  any  quarter.  It  is  a  question 
exclusively  for  the  Senate.  Senators,  you  who  are  in  favor  of  the  adjournment 
of  the  Senate  sitting  as  a  court  of  impeachment  until  Thursday  next  will,  as 
your  names  are  called,  answer  "  yea ;"  those  of  the  contrary  opinion  "  nay." 
The  Secretary  will  call  the  roll. 

The  question  being  taken  by  yeas  and  nays,  resulted — ^yeas  37,  nays  10  ;  as 
follows  : 

Teas — Messrs.  Anthony,  Bayard,  Buckalew,  Cattell,  Conness,  Corbett,  Cragin,  Davis, 
Dixon,  Edmunds,  Ferry,  Fowler,  Frelinehuyson,  Grimes,  Hendorson,  Hendricks,  Howard , 
Howe,  Johnson,  McCreery,  Morrill  of  Maine,  Morrill  of  Vermont,  Norton,  Nye,  Pattersoa 
of  New  Hampshire,  Patterson  of  Tennessee,  Ramsey,  Ross,  Saulsbury,  Sherman,  Spragne, 
Tipton,  Tmmbull,  Van  Winkle,  Vickers,  Willey,  and  Williams— 37. 

Nays — Messrs.  Cameron,  Chandler,  Cole,  CoiiiLling,  Drake,  Morgan,  Pomeroy,  Stewart, 
Sumner,  and  Thayer — 10. 

Not  Voting— Messrs.  Doolittle,  Fessenden,  Harlan,  Morton,  Wade,  Wilson,  and 
Yates— 7. 

Tbe  Chief  Justice.  On  this  question  the  yeas  are  37  and  the  nays  are  10. 
So  the  Senate,  sitting  as  a  conrt  of  impeachment,  stands  adjourned  until  Thnrs? 
day  next  at  12  o'clock. 

Mr.  Manager  Butler.  I  should  like  to  give  notice  that  all  the  witnesses  may 
be  discharged  who  have  been  summoned  here  on  the  part  of  the  Ilouse  of  Rep- 
resentatives. 
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Thubsday,  April  9,  1868. 

The  Chief  Justice  of  the  United  Btates  entered  the  Senate  chamber  at  12 
o'clock  and  took  the  chair. 

The  usual  proclamation  having  been  made  by  the  Sergeant-at-arms, 

The  managers  of  the  impeachment  on  the  part  of  the  House  of  Representatives 
appeared  and  took  the  seats  assigned  th«m. 

The  counsel  for  the  respondent  also  appeared  and  took  their  seats. 

The  presence  of  the  House  of  Heprcsentatiyes  was  next  announced,  and  the 
members  of  the  House,  as  in  the  Committee  of  the  Whole,  headed  by  Mr.  E.  B. 
Washbume,  the  chairman  of  that  committee,  and  accompanied  by  the  Speaker 
and  Clerk,  entered  the  Senate  chamber,  and  were  conducted  to  the  seats  pro- 
Tided  for  them. 

The  Chief  Justice.  The  Secretary  will  read  the  minutes  of  the  last  day's 
proceedings. 

The  Secretary  proceeded  to  read  the  journal  of  the  proceedings  of  the  Senate, 
sitting  for  the  trial  of  the  impeachment,  on  Saturday,  April  4,  1866,  but  was 
interrupted  by 

Mr.  Johnson.  Mr.  Chief  Justice,  I  move  that  the  further  reading  of  the  jour- 
nal be  dispensed  with. 

The  Chief  Justice.  If  there  be  no  objection  the  further  reading  of  the 
journal  with  be  dispensed  with.     The  Chair  hears  no  objection. 

Gentlemen  Managers  on  the  part  of  the  House  of  Representatives,  have  you 
any  further  evidence  to  introduce  ? 

Mr.  Manager  Butlrk.  We  have  a  single  witness,  I  believe. 

The  Chief  Justice.  The  managers  will  proceed  with  their  evidence. 

M.  H.  Wood  sworn  and  examined. 

By  Mr.  Manager  Butler  : 

Question.  Where  was  your  place  of  residence  before  the  war  ? 

Answer.  Tuscaloosa,  Alabama. 

Q.  Did  you  serve  in  the  Union  army  during  the  war  1 

A.  I  did. 

Q.  From  what  time  to  what  time  ? 

A.  From  July,  1861,  to  July,  1865. 

Q.  Some  time  in  September,  1866,  did  you  call  upon  President  Johnson, 
presenting  him  testimonials  for  employment  in  the  government  service  ? 

A.  I  did. 

Q.  What  time  was  it  in  1866  ? 

A.  The  20th  or  2lBt  day  of  September. 

Q.  How  do  you  fix  the  time  ? 

A.  Partially  from  memory,  and  partially  from  the  journal  of  the  Ebbitt  House. 

Q.  How  long  before  that  had  be  returned  from  his  trip  to  Chicago,  to  the 
tomb  of  Douglas  ? 

A.  My  recollection  is  that  he  returned  on  the  15th  or  16th.  I  awaited  his 
return  in  this  city. 

Q.  Did  you  present  your  testimonials  to  him  ? 

A.  I  did. 

Q.  Did  he  examine  them  t 

A.  Part  of  them. 

Q.  What  then  took  place  between  you  1 

Mr.  Stanbery.  What  do  you  propose  to  prove,  Mr.  Manager  ? 

Mr.  Manager  Butler.  What  took  place  between  the  President  and  this  wit- 
ness. 

Mr.  Stanbery.  Has  it  anything  to  do  with  this  caset 

Mr.  Manager  Butler.  Yes,  sir. 
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Mr.  Stanbery.  Under  what  article  ? 

Mr.  Manager  Butler.  As  to  the  intent  of  the  President  in  the  several  articles. 

Mr.  Stanbery.  To  do  whatt 

Mr.  Manager  Butler.  To  oppose  Congress.  (To  the  witness.)  Will  70a 
go  on,  sir  I     What  did  he  say  ? 

A.  He  said  my  claims  for  government  employment  were  good,  or  worthy 
of  attention ;  I  will  not  fix  the  words. 

Q.  What  next  ? 

A.  He  inquired  ahont  my  political  sentiments  somewhat,  noticing  that  I  was 
not  a  political  man  or  not  a  politician.  I  told  him  I  was  a  Union  man,  a  loyal 
man,  and  in  favor  of  the  administration ;  that  I  had  confidence  in  Congress  and 
in  the  Chief  Executive.  He  then  asked  me  if  I  knew  of  any  differences  between 
himself  and  Congress  I  told  him  I  did  ;  that  I  knew  some  differences  on  minor 
points.     He  then  said :  "  They  are  not  minor  points." 

Q.  Go  on,  sir. 

A.  And  the  *' inflnenee **  or  **  patronage" — I  am  not  sore  which — "  of  these 
offices  shall  be  in  my  favor."     That  was  the  meaning. 

Q.  Were  those  the  words  ? 

.A.  I  will  not  swear  that  they  were  the  words. 

Q.  "  Shall  be  in  my  favor ;"  what  did  yon  say  to  that  ? 

A.  I  remarked  that  under  those  conditions  I  could  not  accept  an  appointment 
of  any  kind,  if  my  influence  was  to  be  used  for  him  in  contradistinction  to  Con- 
gress, and  retired. 

Cross-examined  by  Mr.  Stanbery  : 

Q.  Do  you  know  a  gentleman  in  this  city  by  the  name  of  Koppel  ? 

A.  I  do,  sir. 

Q.  Have  you  talked  with  him  since  yon  have  been  in  the  city  ? 

A.  I  have  called  on  him  when  I  first  came  in  the  city  ;  I  have  seen  him  fre- 
quently. 

Q.  Did  you  tell  Mr.  Koppel  yesterday  morning  that  all  you  could  say  about 
the  President  was  more  in  his  favor  than  against  him  ? 

A.  I  did  not,  sir. 

Q«  Did  you  tell  Mr.  Koppel  that  when  you  were  brought  up  to  be  examined, 
since  you  arrived  in  this  city,  there  was  an  attempt  to  make  yctu  say  things 
which  you  would  not  say  1 

A.  I  did  not,  sir.  I  might,  in  explanation  of  that  question,  say  that  there 
was  a  misunderstanding  between  the  managers  and  a  gentleman  in  Boston  in 
regard  to  an  expression  that  they  supposed  I  could  testify  to,  but  that  I  could 
not. 

Q.  Have  you  been  examined  before  this  time  since  you  came  into  this  city  ? 

A.  By  whom  ? 

Q.  Have  you  been  examined  before,  by  any  one  ? 

A.  I  have. 

Q.  Under  oath? 

A.  Yes,  sir. 

Q.  Who  first  by  1 

A.  By  the  managers  of  the  impeachment. 

Q.  Was  your  testim-iny  taken  down  ? 

A,  It  was. 

Q.  Were  you  examined  or  talked  to  by  any  one  of  them  before  your  exami- 
tion  under  oath  ? 

A.  I  had  an  informal  interview  with  two  of  them  before  I  was  examined.  I 
could  hardly  call  it  an  examination. 

Q.  Which  two  of  them,  and  where  1 

A.  By  Governor  Bontwell  and  Greneral  Butler.  _; 
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Q.  When  ? 

A.  Monday  of  this  week. 

Q.  Did  you  .Bay  to  Mr.  Koppel  that  since  yoa  have  been  in  the  city  a  prop- 
OBition  was  made  to  yon  that  in  case  you  would  give  certain  testimony  it  would 
be  for  your  benefit  ? 

A.  1  did  not,  sir. 

Re  examined  by  Mr.  Manager  Butler  : 

Q.  Who  is  Mr.  Koppel  ? 

A.  Mr.  Koppel  is  an  acquaintance  of  mine  on  the  avenue — a  merchant. 

Q.  What  sort  of  merchandise,  please  ? 

A.  He  is  a  manufacturer  of  garments — a  tailor.     [Laughter.] 

Q.  Do  you  know  of  any  sympathy  between  him  and  the  President  ? 

A.  I  have  always  supposed  that  Mr.  Koppel  was  a  southern  man  in  spirit. 
He  came  from  Charleston,  South  Carolina,  here — ran  the  blockade. 

Q.  Do  you  mean  that  as  an  answer  to  my  question  of  sympathy  between  the 
President  and  him  ? 

A.  Yes,  sir. 

Q.  The  counsel  for  the  President  has  asked  you  if  you  told  Mr.  Koppel  that 
you  had  been  asked  to  say  things  which  you  could  not  say,  or  words  to  that 
effect.  In  explanation  or  answer  of  the  question  you  said  there  was  a  misun- 
derstanding which  you  explained  to  Mr.  Koppel.  Will  you  have  the  kindness 
to  tell  us  what  that  misunderstanding  was  which  you  explained  to  Mr.  Koppel  ? 

Mr.  Stanbbry.  We  do  not  care  about  that. 

Mr.  Manager  Butlbr,  (to  the  counsel  for  the  respondent.)  Tou  put  in  a  part 
of  the  conversation.     I  have  a  right  to  the  whole  of  it. 

Mr.  Stanbbry.  We  did  not  put  it  in  at  all — only  a  certain  declaration. 

Mr.  Manager  Butler.  A  certain  declaration  out  of  it,  that  is  a  part  of  the 
conversation. 

Mr.  Stanbery.  Go  on  in  your  own  way. 

Mr.  Manager  Butler,  (to  the  witness.)  I  will  ask,  in  the  first  place,  did  you 
explain  the  matter  to  him  1 

A.  I  did. 

Q.  Tell  us  what  the  misunderstanding  was  which  you  explained  to  him  in 
that  conversation  ? 

A.  I  think,  sir,  a  gentleman  from  Boston  wrote  you  that  the  President  asked 
me  if  I  would  give  twenty-five  per  cent,  of  the  proceeds  of  any  office  for  polit- 
ical purposes.  I  told  you  that  I  did  not  say  so ;  the  gentleman  in  Boston  mis- 
understood me.  The  President  said  nothing  of  the  kind  to  me.  I  explained 
that  to  Mr.  Koppel,  he  probably  having  misunderstood  it. 

Q.  Did  you  explain  where  the  misunderstanding  arose  ? 

A.  I  told  him  that  I  supposed  it  must  have  occurred  in  a  conversation 
between  the  gentleman  in  Boston  and  myself. 

Q.  In  regard  to  what  ? 

A.  In  regard  to  the  tw«nty-five  per  cent. 

Q.  Where  did  that  arise  1 

Mr.  Stanbery.  What  about  all  that  ? 

Mr.  Manager  Butler.  I  am  getting  this  conversation  between  Mr.  Koppel 
and  this  man. 

Mr.  Stanbery.  Not  at  all.  You  are  speaking  about  another  transaction. 

Mr.  Manager  Butler.  No  ;  I  am  asking  you  if  you  explained  to  Mr.  Kop- 
pel where  the  idea  came  from  that-  you  were  to  give  twenty -five  per  cent. 

Mr.  EvARTS.  We  object,  Mr.  Chief  Justice.  The  witness  has  stated  dis- 
tinctly that  nothing  occurred  between  the  President  and  himself,  and  it  is  cer- 
tainly quite  unimportant  to  this  court  what  occurred  between  this  witness  and 
another  gentleman  in  Boston. 
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Mr.  Manager  Butlkr.  I  pray  jadgment  ^gain  upon  this.  The  other  side 
seek  to  put  in  the  conversation  between  a  tailor  down  in  Pennsylvania  avenue, 
or  somewhere  else^^and  this  witness.  I  want  the  whole  of  that  conversation.  I 
supposed,  from  the  eminence  of  the  gentleman  who  asked  the  question,  that  the 
conversation  between  Mr.  Koppel,  the  tailor,  and  this  witness  was  put  in  for 
some  good  purpose,  and  if  it  was  I  want  the  whole  of  it. 

Mr.  EvARTS.  The  fact  is  not  exactly  as  is  stated  by  the  learned  manager. 
Ifi  the  privilege  of  cross-examination  the  counsel  for  the  President  asked  this 
witness  distinctly  whether  he  had  said  so  and  so  to  a  Mr.  Koppel.  The  witness 
said  that  he  had  not,  and  then  volunteered  a  statement  that  there  might  have 
been  some  misunderstanding  between  Mr.  Koppel  and  himself  upon  that  sub- 
ject, or  some  misunderstanding  somewhere.  Our  inquiries  did  not  reach  or  ask 
for  or  bring  out  the  misunderstanding ;  but,  passing  that  point,  we  stand  h  ere 
distinctly  to  eay  that  everything  which  relates  to  any  converaation  or  interview 
between  the  President  and  this  witness,  whether  as  understood  or  misunder- 
stood, has  been  gone  through,  and  the  present  point  of  inquiry  and  further  tes- 
timony is  as  to  the  ground  of  misunderstanding  between  this  witness  and  some 
interlocutor  in  Boston,  and  we  object  to  its  being  heard. 

Mr.  Manager  Butlbr.  Which  he  explained  to  Mr.  Koppel  is  the  point. 

Mr.  EvAUTS.  That  makes  no  difference. 

Mr,  Manager  Butler.  Having  put  in  a  part  of  Mr.  Koppel's  conversation, 
whether  voluntary  or  not,  I  have  the  right  to  the  whole  of  it.  I  will  explain 
to  the  gentlemen  that  I  wish  to  show  that  the  misunderstanding  was  not  that 
the  President  said  the  twenty-five  per  cent,  was  to  be  given,  but  one  of  his  friends. 
There  is  where  the  misunderstanding  arose.     Do  the  gentlemen  still  object? 

Mr.  Stanbbry  and  Mr.  Evarts.  Of  course  we  object.  It  has  nothing  to 
do  with  the  case. 

Mr.  Manager  Butlbr.  I  will  not  press  it  further.    That  is  all,  Mr.  Wood. 

Foster  Blodgett  sworn  and  examined. 

By  Mr.  Manager  Butler  : 

Question.  Were  you  an  officer  of  the  United  States  at  any  time  ? 

Answer.  Yes,  sir. 

Q.  Where? 

A.  In  Augusta,  Georgia. 

Q.  Holding  what  office  ? 

A.  Postmaster. 

Q.  When  did  you  so  into  the  exercise  of  the  duties  of  that  office  ? 

A.  I  was  appointed  on  the  25th  day  of  July,  1865. 

Q.  Have  yon  your  commission  or  appointment  ? 

A.  I  have.  (Producing  it.)  I  took  charge  on  the  16th  day  of  September, 
J  865. 

Q.  Did  you  receive  another  commission  ? 

A.  Yes,  sir. 

Q.  H:ive  you  that  here  ? 

A.  Yes,  sir.     (Producing  it.) 

Mr.  Manager  Butler,  (to  the  counsel  for  the  respondent,  handing  them  the 
first  commission.)  Gentlemen,  here  is  the  appointment  of  Mr.  Blodgett  from  the 
President  in  the  recess  of  the  Senate.  (To  the  witness.)  Is  this  your  other 
commission  ? 

A.  Yes,  sir. 

Q.  After  you  were  confirmed  by  the  Senate  ? 

A.  Yes,  sir. 

Mr.  Manager  Butlbr.  "To  have  and  to  hold  for  the  term  of  four  years  from 
the  day  of  the  date  hereof,  unless  the  President  of  the  United  States  for  the  time 
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being  shall  be  pleased  sooner  to  revoke,  to  determine  the  comoussion."     This 
was  on  the  27th  day  of  Jnly,  1S66,  issued  by  the  President. 

(The  commission  was  handed  to  the  counsel  for  tfie  President.) 

Q.  Were  you  suspended  from  o£Sce  ? 

A.  Tes,  sir. 

Q.  Have  you  a  copy  of  the  letter  of  suspension  ? 

A.  No,  sir ;  I  have  not  a  copy  of  it.  It  is  dow^n  with  the  Committee  on  Post 
Offices. 

Q.  Among  the  records  of  the  Senate  ? 

A.  Yes,  sir. 

Q.  When  was  that  ? 

A.  On  the  3d  of  January,  1868. 

Q.  Have  you  examined  to  see  whether  your  suspension  and  the  reasons 
therefor  have  been  sent  to  the  Senate  ? 

A.  It  has  been  reported  to  me  by  the  chairman  of  the  Post  Office  Committee 
that  it  had  not  been  sent  in. 

Q.  Can  you  learn  that  it  has  been  sent  in  ? 

A.  I  have  learned  that  it  has  not  been  sent  in. 

Mr.  Manager  Butlbe.  I  suppose  senators  can  make  this  certain  from  their 
own  records,  to  which  we  have  not  access. 

Mr.  Stanbbry.  Of  course,  we  know  all  about  it. 

Mr.  Manager  Butlbr.  I  supposed,  sir,  you  did  know  all  about  it.  (To  wit- 
ness.) Has  any  action  been  taken  on  your  suspension,  except  simply  that  you 
were  suspended } 

A.  None  that  I  know  of. 

No  cross-examination. 

Mr.  Manager  Butler.  I  ask  counsel  for  the  President  if  they  desire  to  be 
served  with  notice  to  produce  the  original  of  that  letter  1  (Handing  to  the  coun- 
sel a  copy  of  a  letter.) 

Mr.  Stanbbry,  (having  examined  the  papers.)  I  see  no  objection  to  that. 
We  do  not  want  to  put  you  to  the  necessity  of  mere  formal  proof.     Read  it. 

Mr.  Manager  Butler  read  as  follows  : 

War  Department,  Adjutant  General*s  Office, 

Washington,  F»bruaiTfUl,  I898. 

Sir:  I  have  the  honor  to  report  that  I  liave  delivered  the  commuDicatiou  addressed  by 
yea  to  Hon.  Edwin  M.  Stanton,  removing  him  from  office  of  Secretary  of  the  War  Depart- 
ment, and  also  to  acknowledge  the  receipt  of  ^our  ktter  of  this  date  authorizing  and  empow- 
erine  me  to  act  as  Secretary  of  War  ad  interim.  I  accept  this  appointment  with  gratitude 
for  toe  confidence  reposed  in  me,  and  will  endeavor  to  discharge  the  duties  to  the  best  of  my 
abiUty. 

I  have  the  honor  to  be,  your  obedient  servant, 

L.  THOMAS,  Adjutant  OeneraL 
His  Excellency  Andrew  Johnson, 

President  of  the  United  States. 

Mr.  Manager  Butlbr.  I  am  instructed,  Mr.  President,  by  the  managers,  to 
give  notice  that  we  will  ask  of  the  Senate  to  allow  to  be  put  in  this  case  proper 
certificates  from  the  records  of  the  Senate  to  show  that  no  report  of  the  reasons 
for  the  suspension  of  Mr.  Blodgett  has  ever  been  sent  to  the  Seuate,  in  conformity 
with  tlie  law. 

The  CfiiBF  JusTFCE.  Those  can  be  put  in  at  any  time. 

Mr.  ManHger  Butler.  Yes,  sir.     We  close  here. 

Mr.  Stanbbrv.  I  will  ask  the  honorable  manager  under  what  article  this 
ease  of  Mr.  Blodgett  comes  ? 

Mr.  Manager  Butler.  In  the  final  discussion  I  have  no  doubt  the  gentlemen 
who  close  the  case  will  answer  that  question  to  the  entire  satisfaction  of  the 
learned  gentleman. 

Mr.  Stanbkby.  I  have  no  doubt  of  that  myself,  bat  the  question  is  whether' 
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we  are  to  be  put  to  the  trouble  of  answering  it.    That  is  the  point  I  want  to 
understand. 

The  Chief  Justice.  The  counsel  for  the  President  must  know  that  when 
the  Senate  has  made  an  order  for  furnishing  to  the  managers  the  certificates 
which  they  desire,  and  they  are  presented,  the  introduction  of  them  can  then 
be  objected  to.     At  present  there  is  no  question  before  the  court. 

Mr.  Stanbery.  My  question  is  to  the  gentlemau  under  what  article  this  case 
of  Mr.  Blodgctt  comes  ? 

The  Chief  Justice.  The  managers  of  the  House  of  Representatives  state 
that  tl>e  evidence  on  their  part,  with  the  exception  just  indicated,  is  closed. 
Gentlemen  of  counsel  for  the  President,  you  will  proceed  with  the  defence. 

Mr.  Curtis,  of  counsel  for  the  respondent,  rose  and  said  :  Mr.  Chief  Justice, 
I  am  here  to  speak  to  the  Senate  of  the  United  States  sitting  in  its  judicial 
capacity  as  a  court  of  impeachment,  presided  over  by  the  Chief  Justice  of  the 
United  States,  for  the  trial  of  the  President  of  the  United  States.  This  state- 
ment sufficiently  characterizes  what  I  have  to  say.  Here  party  spirit,  political 
schemes,  foregone  conclusions,  outrageous  biases  can  have  no  fit  operation.  The 
Constitution  requires  that  here  should  be  a  **  trial,"  and  as  in  that  trial  the  oath 
which  each  one  of  you  has  taken  is  to  adminster  **  impartial  justice  according  to, « 
the  Constitution  and  the  laws,''  the  only  appeal  which  I  can  make  in  behalf  of 
the  President  is  an  appeal  to  th"  conscience  and  the  reason  of  each  judge  who 
sits  before  me.  Upon  the  law  and  the  facts,  upon  the  judicial  merits  of  the 
case,  upon  the  duties  incumbent  on  that  high  officer  by  virtue  of  his  office,  and 
his  honest  endeavor  to  discharge  those  duties,  the  President  rests  his  defence. 
And  I  pray  each  one  of  you  to  listen  to  me  with  that  patience  which  belongs  to 
a  judge  for  his  own  sake,  which  I  cannot  expect  to  command  by  any  efforts  of 
mine,  while  I  open  to  you  what  that  defence  is. 

The  honorable  managers,  through  their  associate  who  has  addressed  you, 
(Mr.  Butler,)  has  informed  you  that  this  is  not  a  court,  and  that,  whatever  may 
be  the  character  of  this  body,  it  is  bound  by  no  law.  Upon  those  subjects  I 
shall  have  something  hereafter  to  say.  The  honorable  manager  did  not  tell 
you,  in  terms  at  least,  that  here  are  no  articles  before  you,  because  a  statement 
of  that  fact  would  be  in  substance  to  say  that  here  are  no  honorable  managers 
before  you  ;  inasmuch  as  the  only  authority  with  which  the  honorable  managers 
are  clothed  by  the  House  of  Representatives  is  an  authority  to  present  here  at 
your  bar  certain  articles,  and,  within  their  limits,  conduct  this  prosecution  ;  and, 
therefore,  I  shall  make  no  apology,  senators,  for  asking  your  close  attention  to 
these  articles,  one  after  the  other,  in  manner  and  form  as  they  are  here  presented, 
to  ascertain,  in  the  first  place,  what  are  the  substantial  allegations  in  each  of 
them,  what  is  the  legal  operation  and  effect  of  those  allegations,  and  what  proof 
is  necessary  to  be  adduced  in  order  to  sustain  them  ;  and  I  shall  begin  with 
the  first,  not  merely  because  the  House  of  Representatives,  in  arranging  these 
articles,  have  placed  that  first  in  order,  but  because  the  subject-matter  of  that 
article  is  of  such  a  character  that  it  forms  the  foundation  of  the  first  eight 
articles  in  the  series,  and  enters  materially  into  two  of  the  remaining  three. 

What,  then,  is  the  substance  of  this  first  article?  What,  as  the  lawyers  say, 
are  the  gravamenina  contained  in  it  1  There  is  a  great  deal  of  verbiage — I  do 
not  mean  by  that  unnecessary  verbiage— in  the v description  of  the  substantive 
matters  set  down  in  this  article.  Stripped  of  that  verbiage  it  Hmounts  exactly 
to  these  things  :  first,  that  the  order  set  out  in  the  article  for  the  removal  of  Mr. 
Stanton,  if  executed,  would  be  a  violation  of  the  tenure-of-office  act ;  second, 
that  it  was  a  violation  of  the  tenure-of-office  act;  third,  that  it  was  an  inten- 
tional violation  of  the  tenure-of-office  act ;  fourth,  that  it  was  a  violation  of  the 
Constitution  of  the  United  States;  and'fifth,  was  by  the  President  intended  to 
be  so.  Or,  to  draw  all  this  into  one  sentence  which  yet  may  be  intelligible  and 
clear  enough,  I  suppose  the  sabstance  of  thia  first  article  ia  that  the  order  for 
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the  removal  of  Mr.  Stanton  was,  and  was  intended  to  be,  a  violation  of  the  tennre- 
oi-o£Sce  act,  and  was  intended  to  be  a  violation  of  the  Gonstitation  of  the  United 
States.  These  are  the  allegations  which  it  is  necessary  for  the  honorable  man- 
agers to  make  out  in  proof  to  support  that  article. 

Now,  there  is  a  question  involve  d  here  which  enters  deeply,  as  I  have  already 
intimated,  into  the  first  eight  articles  in  this  series,  and  materially  tenches  two 
of  the  others;  and  to  that  question  I  desire  in  the  first  place  to  invite  the  atten- 
tion of  the  court.  That  question  is,  whether  Mr.  Stanton's  case  comes  under 
the  ten ure-of  office  act.  If  it  does  not,  if  the  true  construction  and  effect  of  the 
tenure-of-office  act  when  applied  to  the  facts  of  his  case  excludes  it,  then  it  will 
be  found  by  honorable  senators  when  they  come  to  examine  this  and  the  other 
articles  that  a  mortal  wound  has  been  inflicted  upon  them  by  that  decision.  I 
must,  therefore,  ask  your  attention  to  the  construction  and  application  of  the 
first  section  of  the  tenure-of-office  act.  It  is,  as  senators  know,  but  dry  work  ; 
it  reqnires  close,  careful  attention  and  reflection;  no  doubt  it  will  receive  them. 
Allow  me,  in  the  first  place,  to  read  that  section : 

That  every  person  holding  any  civil  office  to  wliich  he  has  been  appointed  by  and  with 

the  advice  and  couiteut  of  the  Senate,  and  every  ])er8on  who  shall  hereafter  bo  appointed  to 

'  any  such  office,  and  shall  become  duly  qnalifiod  to  act  therein,  is  and  shall  be  entitled  to  hold 

such  office  until  a  successor  shall  have  been  in  a  like  manner  appointed  and  duly  qualified, 

ttceept  as  herein  otherwise  provided. 

Then  comes  what  is  "  otherwise  provided  :" 

Provided,  That  the  Secretaries  of  State,  of  the  Treasury,  of  War,  of  the  Navy,  and  of  the 
Intenoc,  the  Postmaster  Geuentl,  and  the  Attorney  General,  shall  hold  their  offices  respect- 
ively for  and  durin^^  the  term  of  the  President  by  whom  they  may  have  been  appointed,  and 
for  one  month  thereafter,  subject  to  removal  by  and  with  the  advice  and  consent  of  the  Sen- 
ate. 

Here  is  a  section,  then,  the  body  of  which  applies  to  all  civil  officers,  as  well 
to  those  then  in  office  as  to  those  who  should  thereafter  be  appointed.  The 
body  of  that  section  contains  a  declaration  that  every  such  officer  "  is,"  that  is, 
if  he  is  now  in  office,  "and  shall  be,"  that  is,  if  he  shall  hereafter  be  appointed 
to  office,  entitled  to  hold  until  a  successor  is  appointed  and  qualified  in  his  place. 
That  is  the  body  of  the  section.  But  out  of  this  body  of  the  section  it  is  expli- 
citly declared  that  there  is  to  be  excepted  a  particular  class  of  officers  **  except 
as  herein  otherwise  provided."  There  is  to  bo  excepted  out  of  this  general 
description  of  all  civil  officers  a  particular  class  of  officers  as  to  whom  something 
is  •* otherwise  provided;"  that  is,  a  different  rule  is  to  bo  announced  for  them. 

The  Senate  will  perceive  that  in  the  body  of  the  section  all  officers,  as  well 
those  then  holding  office  as  those  thereafter  to  be  appointed,  are  included.  The 
language  is : 

Every  person  holding  any  civil  office  to  which  he  has  been  appointed,  *  *  and 
every  person  who   shall  hereafter  be  appointed,  *  *        *  is   and   shall   be 

entitled,  &c. 

It  affects  the  present ;  it  sweeps  over  all  who  are  in  office  and  come  within 
die  body  of  the  section  ;  it  includes  by  its  terms  as  well  all  those  now  in  office 
EB  those  who  may  be  hereafter  appointed.  But  when  you  come  to  the  proviso 
the  first  noticeable  thing  is  that  this  language  is  changed  ;  it  is  not  that  '*  every 
Secretary  who  now  is,  and  hereafter  may  be,  in  office  shall  be  entitled  to  hold 
that  office  "  by  a  certain  rule  which  is  liere  prescribed  ;  but  the  proviso,  while 
it  fixes  a  rule  for  the  future  only,  makes  no  declaration  of  the  present  right  of 
one  of  this  class  of  officers,  and  the  question  whether  any  particular  Secretary 
comes  within  that  rule  depends  on  another  question,  whether  his  case  comes 
within  the  description  contained  in  the  proviso.  There  is  no  language  which 
expressly  brings  him  within  the  proviso ;  there  is  no  express  declaration,  as  in 
the  body  of  the  section,  that  "  he  is,  and  hereafter  ahaJl  be,  entitled  "  merely 
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because  he  holds  the  office  of  Secretary  at  the  time  of  the  passage  of  the  law« 
There  is  nothing  to  bring  him  within  the  proviso,  I  repeat,  unless  the  descrip- 
tion  which  the  proviso  contains  applies  to  and  inclades  his  case.  Now,  let  ub 
see  if  it  does  : 

That  tho  Secretaries  of  State,  &c.,  shall  hold  their  offices  respectivolj  for  and  during  the 
term  of  the  President  by  whom  they  may  have  been  appointed. 

Tlie  first  inquiry  which  arises  on  this  language  is  as  to  the  meaning  of  the 
words  **for  and  during  the  term  of  the  President."  Mr.  Stanton,  as  appears  by 
the  commission  which  has  been  put  into  the  case  by  the  honorable  managers^ 
was  appointed  in  Januaiy,  1862,  during  the  first  term  of  President  Lincoln. 
Are  these  words  '*  during  the  term  of  the  President,"  applicable  to  Mr.  Stanton's 
case  t  That  depends  upon  whether  an  expounder  of  this  law  judicially,  who 
finds  set  down  in  it  as  a  part  of  the  descriptive  words  **  during  the  term  of  the 
President,"  has  any  right  to  add  *'and  any  other  term  for  which  he  may  after- 
ward be  elected."  By  what  authority  short  of  legislative  power  can  those 
words  be  put  into  the  statute  so  that  "  during  the  term  of  the  President "  shall 
be  held  to  mean  "  and  any  other  term  or  terms  for  which  the  President  may  be 
elected  ?  "  I  respectfully  submit  no  such  judicial  interpretation  can  be  put  on 
the  words. 

Then,  if  you  please,  take  the  next  step.  ''During  the  term  of  the  President 
by  whom  he  was  appointed."  At  the  time  when  this  order  was  issued  for  the 
removal  of  Mr.  Stanton  was  he  holding  "  during  the  term  of  the  President  by 
whom  he  was  appointed  ?  "  The  honorable  managers  say  yes,  because,  as  they 
say,  Mr.  Johnson  is  merely  serving  out  tho  residue  of  Mr.  Lincoln's  term.  Bat 
is  that  so  under  the  provisions  of  the  Constitution  of  the  United  States  1  I  pray 
you  to  allow  me  to  read  two  clauses  which  are  applicable  to  this  qucsiion  The 
first  is  the  first  section  of  the  second  article : 

The  executive  power  shall  be  vested  in  a  President  of  the  United  States  of  America.  He 
shall  hold  his  omce  duriue^  the  term  of  your  years,  and,  together  with  the  Vice-Prosideut, 
chosen  for  the  same  term,  oe  elected  as  follows. 

There  is  a  declaration  that  the  President  and  the  Vice-President  is  each 
respectively  to  hold  his  office  for  the  term  of  four  years;  but  that  does  not  stand 
alone ;  here  is  its  qualification : 

In  case  of  the  removal  of  the  President  from  office,  or  of  his  death,  resignation,  or  inabilihr 
to  discharge  the  powers  and  duties  of  the  said  office,  the  same  shall  devolve  on  the  Vice-Presi- 
dent. 

So  that,  although  the  President,  like  the  Vice-President,  is  elected  for  a  term 
of  four  years,  and  each  is  elected  for  the  same  term,  the  President  is  not  to  hold 
his  office  absolutely  dui-ing  four  years.  The  limit  of  four  years  is  not  an  abso- 
lute limit.  Death  is  a  limit.  A  **  conditional  limitation,''  as  the  lawyers  call  it, 
is  imposed  on  his  tenure  of  office.  And  when,  according  to  this  second  passage 
which  I  have  read,  the  President  dies,  hie  term  of  four  years  for  which  he  was 
elected,  and  during  which  he  was  to  hold,  provided  he  should  so  long  live,  ter- 
minates, and  the  office  devolves  on  the  Vice-President.  For  what  period  of  timet 
For  the  remainder  of  the  term  for  which  the  Vice-President  was  elected.  And 
there  is  no  more  propriety,  under  these  provisions  of  the  Constitution  of  the 
United  States,  in  calling  the  time  during  which  Mr.  Johnson  holds  the  office  ot 
President  after  it  was  devolved  upon  him  a  part  of  Mr.  Lincoln's  term,  thaa 
there  would  be  propriety  in  saying  that  one  sovereign  who  succeeded  to  another 
sovereign  by  death  holds  a  part  of  his  predecessor's  term.  The  term  assigned 
to  Mr.  Lincoln  by  the  Constitution  was  conditionally  assigned  to  him.  It  was 
to  last  four  years,  if  not  sooner  ended ;  bnt  if  sooner  ended  by  his  death,  then 
the  office  was  devolved  on  the  Vice-President,  and  the  term  of  the  Vice-Presi- 
dent to  hold  the  office  then  began. 

I  submit,  then,  that  npon  this  language  of  the  act  it  is  apparent  that  Hr« 
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Stanton's  cane  cannot  be  considered  as  within  it.  This  law,  however,  as  sena- 
tors very  well  know,  had  a  purpose;  there  was  a  practical  object  in  the  view  of 
Congress  ;  and,  however  clear  k  might  seem  that  the  language  of  the  law  when 
applied  to  Mr.  Stanton's  case  would  exclude  that  case,  however  clear  that  might 
seem  on  the  more  words  of  the  law,  if  the  purpose  of  the  law  could  be  discerned, 
and  that  purpose  plainlj  required  a  different  interpretation,  that  different  inter- 
pretation should  be  given.  But,  on  the  other  hand,  if  the  purpose  in  view  was 
one  requiring  that  interpretation  to  which  I  have  been  drawing  your  attention, 
then  it  greatly  strengthen^  the  argument ;  because  not  only  the  language  of  the 
act  itself,  but  the  practical  object  which  the  legislature  had  in  view  in  using  that 
language,  demands  that  interpretation. 

Now,  there  can  be  no  dispute  concerning  what  that  ptirpose  was,  as  I  suppose. 
Here  is  a  peculiar  class  of  officers  singled  out  from  all  others  and  brought  within 
this  provision.  Why  is  this  ?  It  is  because  the  Constitution  has  provided  that 
these  principal  officers  in  the  several  executive  departments  may  be  called  upon 
by  the  President  for  ad\'ice  **  respecting" — for  that  is  the  language  of  the  Con- 
stitution— "their  several  duties" — not,  as  I  read  the  Constitution,  that  he  may 
call  upon  the  Secretary  of  War  for  advice  concerning  questions  arising  in  the 
Department  of  War.  He  may  call  upon  him  for  advice  concerning  questions 
which  are  a  part  of  the  duty  of  the  President,  as  well  as  questions  which  belong 
only  to  the  Department  of  War.  Allow  me  to  read  that  clause  of  the  Constitu- 
tion, and  see  if  this  be  not  its  true  interpretation.  The  language  of  the  Consti- 
ttttion  is  that — 

He  [the  PrcBident]  may  require  the  opinion  in  writiujir  of  the  principal  officer  in  each  of 
flie  execative  departments  upon  any  Bubjcct  relating  to  the  duties  of  their  respective  offices. 

As  I  read  it.  relating  to  the  duties  of  the  offices  of  these  pifincipal  officers, 
'  or  relating  to  the  duties  of  the  President  himself.  At  all  events,  such  was  the 
practical  interpretation  put  upon  the  Constitution  from  the  beginning  of  the 
government;  and  every  gentleman  who  listens  to  me  who  is  familiar,  as  you  all 
are,  with  the  political  history  of  the  country,  knows  that  from  an  early  period 
of  the  administration  of  General  Washington,  his  Secretaries  were  called  upon 
for  advice  concerning  matters  not  within  their  respective  departments,  and  so 
the  practice  has  continued  from  that  time  to  tins.  This  is  one  thing  which  dis- 
tinguishes this  class  of  officers  from  any  other  embraced  within  the  body  of  the 
law. 

But  there  is  another.  The  Constitution  undoubtedly  contemplated  that  there 
should  be  executive  departments  created,  the  heads  of  which  were  to  assist  the 
President  in  the  administration  of  the  laws  as  well  as  by  their  advice.  They 
were  to  be  the  hands  and  the  voice  of  the  President ;  and  accordingly  that  has 
been  so  practiced  from  the  beginning,  and  the  legislation  of  Congress  has  been 
framed  on  this  assumption  in  the  organization  of  the  departments,  and  emphat- 
ically in  the  act  which  cx)nstituted  the  Department  of  War.  That  provides,  as 
aenators  well  remember,  in  so  many  words,  that  the  Secretary  of  War  is  to  dis- 
charge such  duties  of  a  general  description  there  given  as  shall  be  assigned  to 
him  by  the  President,  and  that  he  is  to  perform  them  under  the  President's 
instructions  and  directions. 

Let  me  repeat,  that  the  Secretary  of  War  and  the  other  Secretaries,  the  Post- 
master General,  and  the  Attorney  General,  are  deemed  to  be  the  assistants  of 
the  President  in  the  performance  of  his  great  duty  to  taike  care  that  the  laws 
lire  faithfully  executed  ;  that  they  speak  for  and  act  for  him.  Now,  do  not  these 
two  views  furnish  the  re.»sons  why  this  class  of  officers  was  excepted  out  of 
the  law  ?  They  were  to  be  the  advisers  of  the  President ;  they  were  to  be  the 
immediate  confidential  assistants  of  the  President,  for  whom  he  was  to  bo  respon- 
I  Bible,  bat  in  whom  he  was  expected  to  repose  a  great  amount  of  trust  and  con- 
'  fidence ;  and  therefore  it  was  that  this  act  has  connected  the  tenure  of  office  of 
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these  Secretaries  to  which  it  applies  with  the  President  hy  whom  they  were 
appointed.  It  says,  in  the  description  which  the  act  gives  of  the  fatare  tenure 
of  office  of  Secretaries,  that  a  controlling  regard  is  to  he  had  to  the  -fact  that  the 
Secretary  whose  tenure  is  to  be  regulated  was  appointed  by  some  particalar 
President ;  and  during  the  term  of  that  President 'he  sliall  continue  to  hold  his 
office ;  but  as  for  Secretaries  who  are  in  office,  not  appointed  by  the  President, 
we  have  nothing  to  say ;  we  leave  them  as  they  heretofore  have  been.  I  submit 
to  senators  that  this  is  the  natural,  and,  having  regard  to  the  character  of  these 
officers,  the  necessary  conclusion,  that  the  tenure  of  the  office  of  a  Secretary  here 
described  is  a  tenure  during  the  term  of  service  of  the  President  by  whom  he 
was  appointed  ;  that  it  was  not  the  intention  of  Congress  to  compel  a  President 
of  the  United  States  to  continue  in  office  a  Secretary  not  appointed  by  himself 

We  have,  however,  fortunately,  not  only  the  means  of  interpreting  this  law 
which  I  have  alluded  to,  namely,  the  language  of  the  act,  the  evident  character 
and  purpose  of  the  act,  but  we  have  decisive  evidence  of  what  was  intended 
and  understood  to  be  the  meaning  and  effect  of  this  law  in  each  branch  of  Con* 
gress  at  the  time  when  it  was  passed.  In  order  to  make  this  more  apparent* 
and  its  just  weight  more  evident,  allow  me  to  state  what  is  very  familiar,  no 
doubt,  to  senators,  but  which  I  wish  to  recall  to  their  minds,  the  history  of  this 
proviso,  this  exception. 

The  bill,  as  senators  will  recollect,  originally  excluded  these  officers  altogether. 
It  made  no  attempt — indeed,  it  rejected  all  attempts  to  prescribe  a  tenure  of 
office  for  them  as  inappropriate  to  the  necessities  of  the  government.  So  the 
bill  went  to  the  House  of  Representatives.  It  was  there  amended  by  putting 
the  Secretaries  on  the  same  footing  as  all  other  civil  officers  appointed  with  the 
advice  and  consent  of  the  Senate,  and,  thus  amended,  came  back  to  this  body. 
This  body  disagreed  to  the  amendment.  Thereupon  a  committee  of  conference 
was  appointed,  and  that  committee,  on  the  part  of  the  House,  had  for  its  chair- 
man Hon.  Mr.  Schenck,  of  Ohio,  and  on  the  part  of  this  body  Hon.  Mr.  Wil- 
liams, of  Oregon,  and  Hon.  Mr.  Sherman,  of  Ohio.  The  committee  of  confer- 
ence came  to  an  agreement  to  alter  the  bill  by  striking  these  Secretaries  out  of 
the  body  of  the  bill  and  inserting  them  in  the  proviso  containing  the  matter 
now  under  consideration.  Of  course  when  this  report  was  made  to  the  House 
of  Representatives  and  to  this  body,  it  was  incumbent  on  the  committee  charged 
with  looking  after  its  intentions  and  estimates  of  the  public  necessities  in  refer- 
ence to  that  conference — it  was  expected  that  they  would  explain  what  had 
been  agreed  to,  with  a  view  that  the  body  itself,  thus  understanding  what  had 
been  agreed  to  be  done,  could  proceed  to  act  intelligently  on  the  matter. 

Now,  I  wish  to  read  to  the  Senate  the  explanation  given  by  Hon.  Mr.  Schenck, 
the  chairman  of  this  conference  on  the  part  of  the  House,  when  he  made  his 
report  to  the  House  concerning  this  proviso.  After  the  reading  of  the  report, 
Mr.  Schenck  naid : 

I  propose  to  demaud  the  provions  question  upon  the  qnestion  of  a^eeinpf  to  the  report  of 
the  conimittee  of  conference.  But  before  doing  so,  I  will  explain  to  the  House  the  condition 
of  the  bill,  and  the  decision  of  the  conference  committee  upon  it.  It  will  be  remembered  that 
by  the  bill  as  it  passed  the  Senate  it  was  provided  that  the  concurrence  of  the  Senate  should 
be  required  in  all  removals  from  office,  except  in  the  case  of  the  heads  of  departments.  The 
House  amended  the  bill  of  the  Senate  so  as  to  extend  this  requirement  to  the  beads  of  depait- 
ments  as  well  as  to  other  officers. 

The  committee  of  conference  have  agnreod  that  the  Senate  shall  accept  the  amendment  of  the 
House.  But,  inasmuch  as  this  would  compel  the  President  to  keep  around  him  heads  of 
departments  until  the  end  of  his  term,  who  would  hold  over  to  another  term,  a  compromise 
was  made  by  which  a  further  amendment  is  added  to  this  portion  of  the  bill,  so  that  the  term 
of  office  of  the  heads  of  departments  shall  expire  with  the  term  of  the  President  who  appointed 
them,  allowing:  those  heads  of  departments  one  month  longer,  in  which,  in  case  of  death  or 
otherwise,  other  heads  of  departments  can  be  named.  This  is  the  whole  effect  of  the  propo- 
sition reported  bj  the  committee  of  conference ;  it  is,  in  fact,  an  acceptance  by  the  Senate 
of  the  position  taken  bj  the  House.  (Congressional  Globe,  thirty-ninth  Congress,  second 
session,  p.  1340.) 
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Then  a  question  was  asked,  whether  it  would  be  necessary  that  the  Senate 
should  concur  in  all  other  appointments,  &;c. ;  in  reply  to  which  Mr.  Bchenok 
said: 

That  i9  the  case.    But  their  terms  of  office — 

That  is,  the  Secretaries'  terms  of  office — 

are  limited,  as  thej  are  not  now  limited  by  law,  so  that  they  expire  with  the  term  of  service 
\    of  the  Presidcut  who  appoints  them,  and  one  month  after,  in  case  of  death  or  other  accident, 
nuUl  others  can  be  substituted  for  them  by  the  incoming  President    (Ibid.) 

Allow  rae  to  repeat  that  sentence  : 

They  expire  with  tlie  term  of  service  of  the  President  who  appoints  them,  and  one  month 
\     aUter,  in  ca!<e  of  death  or  other  accident. 

In  this  body,  on  the  report  being  made,  the  chairman,  Hon.  Mr.  Williams, 
made  an  explanation.  That  explanation  was,  in  substance,  the  same  as  that 
made  by  Mr.  Schcnck  in  the  Ilouse,  and  thereupon  a  considerable  debate 
sprang  up,  which  was  not  the  case  in  the  House,  for  this  explanation  of  Mr. 
tichenck  was  accepted  by  the  Ilouse  as  correct,  and  unquestionably  was  acted 
upon  by  the  House  as  giving  the  true  sense,  meaning,  and  effect  of  this  bill. 
la  this  body,  as  I  have  said,  a  considerable  debate  sprang  up.  It  would  take 
too  much  of  your  time  and  too  much  of  my  strength  to  undertake  to  read  this 
debate,  and  there  is  not  a  great  deal  of  it  which  I  can  select  so  as  to  present  it 
fairly  and  intelligibly  without  reading  the  accompanying  parts ;  but  I  think 
the  whole  of  it  may  fairly  be  summed  up  in  this  statement :  that  it  was  charged 
by  one  of  the  honorable  senators  from  Wisconsin  that  it  was  the  intention  of 
those  who  favored  this  bill  to  keep  in  office  Mr.  Stanton  and  certain  other  Sec- 
retaries. That  was  directly  met  by  the  honorable  senator  from  Ohio,  one  of 
the  members  of  the  committee  of  conference,  by  this  statement : 

I  do  not  understand  the  lo^ic  of  the  senator  from  Wisconsin.     Ho  first  attribntes  a  par- 

pofre  to  the  eomniittec  of  conference  which  I  say  in  not  true.     1  say  tliat  the  Senate  have  not 

lefrislated  witli  a  view  to  any  })er8ons  or  any  F^'»i^lent,  and  therefore  he  commt^nces  by 

,      assertinp^  what  is  nt)t  true.     \Vu  do  not  lei^islate  in  order  to  keep  in  tho  Secretary  of  War, 

the  Secretary  of  the  Navy,  or  the  Secretary  of  State. — Ibid.,  p.  1516. 

Then  a  conversation  arose  between  the  honorable  senator  from  Ohio  and 
another  honorable  senator,  and  the  honorable  senator  from  Ohio  continued  thus : 

That  tho  S<mate  had  no  such  purpose  is  shown  by  its  vote  twic<)  to  make  this  exception. 
^  That  this  provision  does  not  apply  to  the  present  case  is  shown  by  the  fact  that  its  lancfuage 
is  BO  framed  as  not  to  apply  to  ilie  present  President.  The  senator  shows  that  himselt,  and 
arf^es  truly  that  it  would  not  prevent  the  present  President  from  removing  the  Secretary  of 
War,  the  Secretary  of  the  Navy,  and  tho  Secretary  of  State.  And  if  I  supposed  that  either 
of  these  {gentlemen  was  so  wanting  in  manhood,  in  houor,  as  to  hold  his  place  after  the 
politest  intimation  by  the  President  of  the  United  States  that  his  services  wer^  no  longer 
needed,  I  ceitainiy,  as  a  senator,  would  consent  to  his  removal  at  any  time,  and  so  would 
we  all. — Ibid.,  p.  151G. 

I  r<*-ad  this,  senators,  not  as  expressing  the  opinion  of  an  individual  senator 
concerning  the  meaning  of  a  law  which  was  under  discussion  and  was  about  to 
pass  into  legislation.  I  read  it  as  the  report;  for  it  is  that  in  effect — the  expla- 
nation, rather,  of  the  report  of  the  committee  of  conference  appointed  by  this 
body  to  see  whether  this  body  could  agree  with  the  House  of  Representatives 
in  the  frame  of  this  bill,  which  committee  came  back  here  with  a  report  that  a 
certain  alteration  had  been  made  and  agreed  upon  by  the  committee  of  confer- 
ence, and  that  its  effect  was  what  is  above  stated.  And  now  I  ask  the  Senate, 
looking  at  the  language  of  this  law,  looking  at  its  purpose,  looking  at  the  cir- 
enmstauces  under  which  it  was  passed,  the  meaning  thus  attached  to  it  by  each 
of  the  bodies  which  consented  to  it,  whether  it  is  possible  to  hold  that  Mr. 

■  Stanton*s  dase  is  within  the  scope  of  that  tenure-of-office  act  ?     I  submit  it  is 

•  not  possible. 

I  now  retui  n  to  the  allegations  in  this  first  article ;  and  the  first  allegation,  as 
senators  will  remember,  is  that  the  issuiiig  of  the  order  which  is  set  out  in  the 
article  was  a  violation  of  the  tenure-of-office  act.    It  is  perfectly  clear  that  is 


IMPEACHMENT   OF   THE   PRESIDENT.  383 

not  trae.  The  tennre-of-office  act  in  the  sixth  section  enacts  "  that  every  removal  t 
appointment,  or  employment,  made,  had,  or  exercised,  contrary  to  the  provisions 
of  this  act/*  &c.,  shall  be  deemed  a  high  misdemeanor.  '*  Every  removal  con- 
trary to  the  provisions  of  this  act."  In  the  first  place  no  removal  has  taken 
place.  They  set  out  an  order.  If  Mr.  Stanton  had  obeyed  that  order  there 
would  have  been  a  removal ;  but,  inasmuch  as  Mr.  Stanton  disobeyed  that  oi  der, 
there  was  no  removal.  So  it  is  quite  clear  that,  looking  to  this  sixth  section  of 
the  act,  they  have  made  out  no  case  of  a  removal  within  its  terms ;  and,  there- 
fore, no  case  of  violation  of  the  act  by  a  removal.  But  it  must  not  only  be  a 
removal,  it  must  be  **  contrary  to  the  provisions  of  this  act ;"  and,  therefore,  if 
you  could  hold  the  order  to  be  in  efift'ct  a  removal,  unless  Mr.  Stanton's  case  was 
witluR  this  act,  unless  this  act  gave  Mr.  Slanton  a  tenure  of  office  and  protected 
it,  of  course  the  removal,  even  if  it  had  been  actual  instead  of  attempted  merely, 
would  not  have  been  *'  contrary  to  the  provisions  of  the  act,'*  for  the  act  had 
nothing  to  do  with  it. 

But  this  article,  as  senators  will  perceive  on  looking  at  it,  does  not  allege 
simply  that  the  order  for  the  removal  of  Mr.  Stanton  was  a  violation  of  the 
tenure-of- office  act.  The  honorable  House  of  Representatives  have  not,  by  this 
article,  attempted  to  erect  a  mistake  into  a  crime.  I  have  been  arguing  to  you 
at  considerable  length,  no  doubt  trying  your  patience  thereby,  the  construction 
of  that  tenure-of-othce  law.  I  have  a  clear  idea  of  what  its  construction  ought 
to  be.  Senators,  more  or  less  of  them  who  have  listened  to  me,  may  have  a  dif- 
ferent view  of  its  construction,  but  I  think  they  will  in  all  candor  admit  that 
there  is  a  question  of  construction  ;  there  is  a  question  of  what  the  meaning  of 
this  law  was;  a  question  whether  it  was  applicable  to  Mr.  Stanton's  case;  a  very 
honest  and  solid  question  which  any  man  could  entertain,  and  therefore  I  repeat 
it  is  important  to  observe  that  the  honorable  House  of  Representatives  have  not, 
by>his  article,  endeavored  to  charge  the  President  with  a  high  misdemeanor 
bccalkse  he  had  been  honestly  mistaken  in  construing  that  law.  They  go  further 
and  take  the  necessary  step.  They  charge  him  with  intentionally  misconstruing  » 
it ;  they  say,  "  Which  order  was  unlawfully  issued  with  intention  then  and  there 
to  violate  said  act."  So  that,  in  order  to  maintain  the  substance  of  this  article, 
without  which  it  was  not  designed  by  the  House  of  Representatives  to  stand 
and  cannot  stand,  it  is  necessary  for  them  to  show  that  the  President  wilfully  • 
misconstrued  this  law;  that  having  reason  to  believe,  and  actually  believing, 
after  the  use  of  due  inquiry,  that  Mr.  Stanton's  case  was  within  the  law,  he  acted 
as  if  it  was  not  within  the  law.     That  is  the  substance  of  the  charge. 

What  of  the  proof  in  support  of  that  allegation  offered  by  the  honorable 
managers  ?  Senators  must  undoubtedly  be  familiar  with  the  fact  that  the  office 
of  President  of  the  United  States,  as  well  as  many  other  executive  offices,  and 
to  some  extent  legislative  offices,  call  upon  those  who  hold  them  for  the  exer- 
cise of  judgment  and  skill  in  the  construction  and  application  of  laws.  It  ia 
true  that  the  strictly  judicial  power  of  the  country,  technically  speaking,  ia 
vested  in  the  Supreme  Court  and  such  inferior  courts  as  Congress  from  time  to 
time  have  established  or  may  establish.  But  there  is  a  great  mass  of  work  to 
be  performed  by  executive  officers  in  the  discharge  of  their  duties,  which  is  of 
a  judicial  character.  Take,  for  instance,  all  that  is  done  in  the  auditing  of 
accounts ;  that  is  judicial  whether  it  be  done  by  an  auditor  or  a  comptroller,  or 
whether  it  be  done  by  a  chancellor;  and  the  work  has  the  same  character 
whether  done  by  one  or  by  the  other.  They  must  construe  and  apply  the  lawa; 
they  must  investigate  and  ascertain  facta ;  they  moat  come  to  aome  results  com- 
pounded of  the  law  and  of  the  facts. 

Now,  this  class  of  duties  the  President  of  the  United  States  has  to  perform. 
A  case  is  brought  before  him,  which,  in  hia  judgment,  calb  for  action ;  his  first 
inquiry  must  be,  What  ia  the  law  on  the  aubject  t  He  enconntera,  among  other 
things,  this  tenure-of-office  law  in  the  course  of  hia  inquiry.    Hia  first  duty  ia 
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to  coDStrno  that  law ;  to  see  whether  it  applies  to  the  case  ;  to  use,  of  conne,  in 
doing  so,  all  those  means  and  appliances  which  the  Constitution  and  the  laws 
of  the  country  have  pnt  into  his  hands  to  enable  him  to  come  to  a  correct  deci- 
sion. But  after  all  he  must  decide  in  order  either  to  act  or  to  refrain  from  action. 
That  process  the  President  in  this  case  was  obliged  to  go  through,  and  did  go 
through ;  and  he  came  to  the  conclusion  that  the  case  of  Mr.  Stanton  was  not 
within  this  law.  He  came  to  that  conclusion,  not  merely  by  an  examination  of 
this  law  himself,  but  by  resorting  to  the  advice  which  the  Constitution  and  laws  of 
the  country  enable  him  to  call  for  to  assist  him  in  coming  to  a  correct  conclu- 
/  eion.  Having  done  so,  are  the  Senate  prepared  to  say  that  the  conclusion  he 
reached  must  have  been  a  wilful  misconstruction — so  wilful,  so  wrong,  that  it 
can  justly  and  properly,  and  for  the  purpose  of  this  prosecution,  effectively  be 
termed  a  high  misdemeanor  ?  How  does  the  law  read  ?  What  are  its  purposes 
and  objects  ?  How  was  it  understood  here  at  the  time  when  it  was  passed  ? 
How  is  it  possible  for  this  body  to  convict  the  President  of  the  United  States 

jf-    of  a  high  misdemeanor  for  construing  a  law  as  those  who  made  it  construed  it 
at  the  time  when  it  was  made  ? 

I  submit  to  the  Senate  that  thus  far  no  great  advance  has  been  made  toward 
the  conclusion  either  that  the  allegation  in  this  article  that  this  order  was  a  vio- 
lation of  the  tenure-of-oifice  act  is  true,  or  that  there  was  an  intent  on  the  part 
of  the  President  thus  to  violate  it.    And  although  we  have  not  yet  gone  over  all 
the  allegations  in  this  article,  we  have  met  its  "  head  and  front,"  and  what 
remains  will  be  fouud  to  be  nothing  but  incidental  and  circumstantial,  And  not 
the  principal  subject.     If  Mr.  Stanton  was  not  within  this  act,  if  he  held  the 
office  of  Secretary  for  the  Department  of  War  at  the  pleasure  of  President  John- 
son as  he  held  it  at  the  plear*ure  of  President  Lincoln,  if  he  was  bound  by  law 
to  obey  that  order  which  was  given  to  him,  and  quit  the  place  instead  of  being 
sustained  by  law  in  resisting  that  order,  I   think  the  honorable  managers  Will 
find  it  extremely  difficult  to  construct  out  of  the  broken  fragments  of  this  article 
anything  which  will  amount  to  a  high  misdemeanor.     What  are  they  ?     They 
!  are,  in  the  first  place,  that  the  President  did  violate,  and  intended  to  violate,  the 
'■  Constitution  of  the  United  States  by  giving  this  order.    Why  ?    They  say,  as  I 
^.  understand  it,  because  the  order  of  removal  was  made  during  the  session  of  the 
|.  Senate ;  that  for  that  reason  the  order  was  a  violation  of  the  Constitution  of  the 

.  '1  United  States. 

I  desire  to  be  understood  on  this  subject.  If  I  can  make  my  own  ideas  of 
it  plain,  I  think  nothing  is  left  of  this  allegation.  In  the  first  place,  the  case, 
as  senators  will  observe,  which  is  now  under  consideration,  is  the  case  of  a 
Secretary  of  War  holding  during  the  pleasure  of  the  President  by  the  terms  of 
his  commission;  holding  under  the  act  of  1789,  which  created  that  department, 
which,  although  it  does  not  affect  to  confer  on  the  President  the  power  to  remove 
the  Secretary,  does  clearly  imply  that  he  has  that  power  by  making  a  provision 
for  what  shall  happen  in  case  he  exercises  it.  That  is  the  case  which  is  under 
consideration,  and  the  question  is  this  :  Whether  under  the  law  of  17S9  and  the 
tenure  of  office  created  by  that  law,  designedly  created  by  that  law,  after  the  great 
debate  of  1789,  and  whether  under  a  commission  which  conforms  to  it,  holding 
during  the  pleasure  of  the  President,  the  President  could  remove  such  a  Secretary 
during  the  session  of  the  Senate.  Why  not?  Certainly  there  is  nothing  in 
the  Constitution  of  the  United  States  to  prohibit  it.  The  Constitution  has  made 
two  distinct  provisions  for  filling  offices.  One  is  by  nomination  to  the  Senate 
and  confirmation  by  them  and  a  commission  by  the  President  upon  that  confirma- 
tion ;  the  other  is  by  commissioning  an  officer  when  a  vacancy  happens  during 
the  recess  of  the  Senate.  But  the  question  now  before  you  is  not  a  question 
how  vacancies  shall  be  filled ;  that  the  Constitution  has  thus  provided  for ;  it  is 
a  question  how  they  may  be  created,  and  when  they  may  be  created — a  totally 
distinct  question. 
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Whatever  may  be  thought  of  the  soundness  of  the  conclusion  arrived  at  upon 
tlie  great  debate  in  1789  concerning  the  tenure  of  office,  or  concerning  the  power 
of  removal  from  office,  no  one,  I  suppose,  will  question  that  a  conclusion  was 
arrived  at ;  and  that  conclusion  was  that  the  Constitution  had  lodged  with  the 
President  the  power  of  removal  from  office  independently  of  the  Senate.  This 
may  be  a  decision  proper  to  be  reversed  ;  it  may  have  been  now  reversed  ;  of 
that  I  say  nothing  at  present ;  but  that  it  was  made,  and  that  the  legislation  of 
Congress  of  1789  and  so  on  down  during  the  whole  period  of  legislation  to  1867 
proceeded  upon  the  assumption,  express  or  implied,  that  that  decision  had  been 
made,  nobody  who  understands  the  history  of  the  legislation  of  the  country  will 
deny. 

Consider,  if  you  please,  what  this  decision  was.     It  was  that  the  Constitution 
had  lodged  this  power  in  the  President ;  that  he  alone  was  to  exercise  it ;  that 
the  Senate  had  not  and  could  not  have  any  control  whatever  over  it.     If  that 
be  so,  of  what  materiality  is  it  whether  the  Senate  is  in  session  or  not  ?     If  the 
Senate  is  not  in  session,  and  the  President  has  this  power,  a  vacancy. is  created, 
and  the  Constitution  has  made  provision  for  filling  that  vacancy  by  commission    • 
until  the  end  of  the  next  session  of  the  Senate.     If  the  Senate  is  in  session, 
then  the  Constitution  has  made  provision  for  tilliqg  a  vacancy  which  is  created 
by  a  nomination  to  the  Senate;  and  the  laws  of  ttuB  country,  as  I  am  presently 
)  g^^"l?  ^^  show  you  somewhat  in  detail,  have  made  provisions  for  filling  it  a  I 
^  interim  without  any  nomination,  if  the  Pr6sident  is  not  prepared  to  make  a 
(nomination  at  the  moment  when  he  finds  the  public  service  requires  the  remov  I 
lof  an  officer.     So  that  if  this  be  a  case  within  the  scope  of  the  decision  mad*? 
by  Congress  in  1789,  and  within  the  scope  of  the  legislation  'which  followed 
upon  that  decision,  it  is  a  case  wher^,  either  by  force  of  the  Constitution  the 
l*rej?ident  had  the  power  of  removal  without  consulting  the  Senate,  or  else  the 
legii?lation  of  Congress  had  given  it  to  him ;  and  either  way  peither  the  Con- 
stitution nor  the  legislation  of  Congress  had  made  it  incumbent  on  him  to  con- 
sult the  Senate  on  the  subject. 

I  iJubniit,  then,  that  if  you  look  at  this  matter  of  Mr.  Stanton's  removal  just 
as  it  stands  on  the  decision  in  1789,  or  on  the  legislation  of  Congress  following 
upon  that  decision,  and  in  accordance  with  which  are  the  terms  of  the  commis- 
sion uutler  which  Mr.  Stanton  held  office,  you  must  come  to  the  conclusion, 
without  any  further  evidence  on  the  subject,  that  the  Senate  had  nothing  what- 
ever to  do  with  the  removal  of  Mr.  Stanton,  either  to  advise  for  it  or  to  advise 
against  it ;  that  it  came  either  under  the  constitutional  power  of  the  Presi- 
dent as  it  had  been  interpreted  in  1789,  or  it  came  under  the  grant  made 
by  the  legi:Ahiture  to  the  President  in  regard  to  all  those  secretaries  not  included 
within  the  tenure-of-office  bill.  This,  however,  does  not  rest  simply  upon  this 
application  of  the  Constitution  and  of  the  legislation  of  Congress.  There  has 
been,  and  we  shall  bring  it  before  you,  a  practice  by  the  government,  going  back 
to  a  very  early  day,  and  coming  down  to  a  recent  period,  for  the  President  to 
make  removals  from  office  when  the  case  called  for  them,  without  regard  to  the 
fact  whether  the  Senate  was  in  session  or  not.  The  instances,  of  course,  would 
not  be  numerous.  If  the  Seriate  was  in  session  the  President  would  send  a 
nomination  to  the  Senate  saying,  "A  B,  in  place  of  C  D,  removed  ;**  but  then 
there  were  occasions,  not  frequent,  I  agree,  but  there  were  occasions,  as  you  will 
see  might  naturally  happen,  when  the  President,  perhaps,  had  not  had  time  to 
select  a  person  whom  he  would  nominate,  and  when  he  could  not  trust  the  officer 
then  in  possession  of  the  office  to  continue  in  it,  when  it  was  necessary  for  him 
by  a  special  order  to  remove  him  from  the  office  wholly  independent  of  any 
nomination  sent  in  to  the  Senate.     Let  me  bring  before  your  consideration  for  a  •  i 

moment  a  very  striking  case  which  happened  recently  enough  to  be  within  the 
knowledge  of  many  of  you.     We  were  on  the  eve  of  a  •  civil  war ;  the  War 
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Department  was  in  the  hands  of  a  man  who  was  disloyal  and  unfaithful  to  his 
trust.  Uis  chief  clerk,  who  on  his  removal  or  resignation  would  come  into  the 
place,  was  belived  to  be  in  the  same  category  with  his  master.  Under  those 
circumstances  the  President  of  the  United  States  said  to  3Ir.  Floyd,  "  I  must 
have  possession  of  this  office ;"  and  Mr.  Floyd  had  too  much  good  sense  or 
eood  manners,  or  something  else,  to  do  anything  but  resign,  and  instantly  the 
President  put  into  the  place  General  Holt,  the  Postmaster  General  of  the  United 
States  at  the  time,  without  the  delay  of  an  hour.  It  was  a  time  when  a  delay 
of  twenty-four  hours  might  have  been  of  vast  practi'jal  consequence  to  the 
country.  There  are  classes  of  cases  arising  in  all  the  departn^ents  of  that 
character  followed  by  that  action,  and  we  shall  bring  before  you  evidence  show- 
ing what  those  cases  have  been,  so  that  it  will  appear  that  so  long  as  officers 
held  at  the  pleasure  of  the  President  and  wholly  independent  of  the  advice 
which  he  might  receive  in  regard  to  their  removal  from  the  Senate,  so  long, 
whenever  there  was  an  occasion,  the  President  used  the  power,  whether  the 
Senate  was  in  session  or  not. 
*  I  have  now  gone  over,  senators,  the  considerations  which  seem  to  me  to  b 
applicable  to  the  tenure-of-office  bill,  and  to  this  allegation  which  is  made  that 
the  President  knowingly  violated  the  Constitution  of  the  United  States  in  the 
order  for  the  removal  of  Mr.  Stanton  from  office  while  the  Senate  was  iu 
session  ;  and  the  counsel  for  the  President  feel  that  it  is  not  essential  to  hid 
vindication  from  this  charge  to  go  further  upon  this  subject.  Niivertheless, 
there  is  a  broader  view  upon  this  matter,  which  is  an  actual  part  of  the  case, 
aud  it  is  due  to  the  President  it  should  be  brought  before  you,  that  I  now  pro- 
pose to  open  toyour  consideration. 

The  Constitution  requires  the  President  to  take  care  that  the  laws  be  faith- 
fully executed.  It  also  requires  of  him,  as  a  qualification  for  his  office,  to 
swear  that  he  will  faithfully  execute  the  laws,  and  that,  to  the  best  of  his 
ability,  he  will  preserve,  protect,  and  defend  the  Constitution  of  the  United 
States.  I  suppose  every  one  will  agree  that  so  long  as  the  President  of  the 
United  States,  in  good  faith,  is  end  -avoring  to  take  care  that  the  laws  be  faith- 
fully executed,  and  in  good  faith,  and  to  the  best  of  his  ability,  is  preserving, 
protecting,  and  defending  the  Constitution  of  the  United  States,  although  he 
may  be  making  mistakes,  he  is  not  committing  high  crimes  or  misdemoanorsT? 

In  the  execution  of  these  duties,  the  President  found,  for  reasons  which  itis^ 
not  iny  pn)vince  at  this  time  to  enter  upon,  but  which  will  be  exhibited  to  you 
hereafter,  that  it  was  impossible  to  allow  Mr.  Stiinton  to  continue  to  hold  the 
office  of  one  of  his  advisers,  and  to  be  respont^ible  for  his  conduct  in  the  man- 
ner he  was  required  by  the  Constitution  and  laws  to  be  responsible,  any  longer. 
This  was  intimated  to  Mr.  Stantion,  and  did  not  produce  the  effect  which, 
according  to  the  general  judgment  of  well-informed  men,  such  intimations 
usually  produce.  Thereupon  the  President  first  suspended  Mr.  Stanton  and 
reported  that  to  the  Senate.  Certain  proceedings  took  place  which  will  be 
adverted  to  more  particularly  presently.  Tliey  resulted  in  the  return  of  Mr. 
Stanton  to  the  occupati<m  by  him  of  this  office.  Then  it  became  necessary  for 
the  President  to  c^msider,  first,  whether  this  tenure-of  office  law  applied  to  the 
case  of  Mr.  Stanton  ;  secondly,  if  it  did  apply  to  the  case  of  Mr.  Stanton, 
whether  the  law  itself  was  the  law  of  the  land,  or  was  merely  inoperative 
because  it  exceeded  the  constitutional  [)ower  of  the  legislature. 

I  am  aware  that  it  is  asserted  to  be  the  civil  and  moral  duty  of  all  men 
to  obey  those  laws  which  have  been  passed  through  all  the  forms  of  legislation 
until  they  shall  have  been  decreed  by  judicial  authority  not  to  be  binding;  but 
\  ^  this  is  too  broad  a  statment  of  the  civil  and  moral  duty  incumbent  either  upon 
private  citizens  or  public  officers.  If  this  is  the  measure  of  duty  there  never 
.  coold  be  a  judicial  decision  that  a  law  is  unconstitutional;  inasmuch  as  it  is 
only  by  disregarding  a  law  that  any  question  can  be  raised  judicially  under  it. 
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I  submit  to  senators  that  not  only  is  there  no  such  rule  of  civil  or  moral  duty,  but 
that  it  may  be  and  has  been  a  high  and  patriotic  duty  of  a  citizen  to  raise  a  ques* 
tion  whether  a  law  is  within  the  Constitution  of  the  country.  Will  any  man ' 
question  the  patriotism  or  the  propriety  of  John  Hampden's  act  when  he  brought 
the  question  whether  "  ship  money "  was  within  the  Constitution  of  England 
before  the  courts  of  England]  Not  only  is  there  no  such  rule  incumbent  upon 
private  citizens  which  forbids  them  to  raise  such  questions,  but,  let  me  repeat* 
there  may  be,  as  there  not  unfrequently  have  been,  instances  in  which  the  highest 
patriotism  and  the  purest  civil  and  moral  duty  require  it  to  be  done.  Let  me 
ask  any  of  you,  if  you  were  a  trustee  for  the  rights  of  third  persons,  and  those 
rights  of  third  persons,  which  they  conld  not  defend  themselves  by  reason,  per- 
haps, of  sex  or  age,  should  be  attacked  by  an  unconstitutional  law,  should  you 
not  deem  it  to  be  your  sacred  duty  to  resist  it  and  have  the  question  tried  ]  And 
if  a  private  trustee  may  be  subject  to  siich  a  duty,  and  impelled  by  it  to  such 
action,  how  is  it  possible  to  maintain  thut  he  who  is  a  trustee  for  the  people  of 
powers  confided  to  him  for  their  protection,  for  their  security,  for  their  benefit, 
may  not  in  that  character  of  trustee  defend  what  has  thus  been  confided  to  him? 

Do  not  let  me  be  misunderstood  on  this  subject.  I  am  not  intending  t.i 
advance  upon  or  occupy  any  extreme  ground,  because  no  such  extreme  ground 
has  been  advanced  upon  or  occupied  by  the  Eresident  of  the  United  States. 
He  is  to  take  care  that  the  laws  are  faithfully  executed.  When  a  law  has  been 
passed  through  the  forms  of  legislation,  either  with  his  assent  or  without  his 
assent,  it  is  his  duty  to  see  that  that  law  is  faithfully  executed  so  long  as  nothing 
is  required  of  him  but  ministerial  action.  He  is  not  to  erect  himself  into  a 
judicial  court  and  decide  that  the  law  is  unconstitutional,  and  that  therefore  he 
'  will  not  execute  it ;  for,  if  that  were  done,  noanifestly  there  never  could  be  a 
judicial  decision.  He  would  not  only  veto  a  law,  but  he  would  refuse  all  action 
under  the  law  after  it  had  been  passed,  and  thus  prevent  any  judicial  decision 
from  being  made.  He  asserts  no  such  power.  He  has  no  such  idea  of  his  duty: 
His  idea  of  his  duty  is,  that  if  a  law  is  passed  over  his  veto  which  he  believes 
to  be  unconstitutional,  and  that  law  affects  the  interests  of  third  persons,  those  • 
whose  interests  are  affected  must  take  care  of  them,  vindicate  them,  raise  ques- 
tions concerning  thorn,  if  they  should  be  so  advised.  If  such  a  law  affects  the 
general  and  public  interests  of  the  people,  the  people  must  t.-^l^*  c;ire  at  the  polls 
that  it  is  remedied  in  a  constitutional  way. 

But/Tvhen,  senators,  a  question  arises  whether  a  particular  law  has  cut  off  a 
power  confided  to  him  by  the  people,  through  the  Constitution,  and  he  alone 
can  raise  that  question,  and  he  alone  can  cause  a  judicial  decision  to  comelSefwSen""* 
the  two  branches  of  the  government  to  say  which  of  them  is  right,  and  after 
due  deliberation,  with  the  advice  of  those  who  are  his  proper  advisers,  he  settles 
down  firmly  upon  the  opinion  that  such  is  the  character  of  the  law,  it  remains 
to  be  decided  by  you  whether  there  is  any  violation  of  his  duty  when  he  takes 
the  needful  steps  to  raise  that  question  and  have  it  peacefully  decided. 

Where  shall  the  line  be  drawn  ?  Suppose  a  law  should  provide  that  ttar 
President  of  the  United  States  should  not  make  a  treaty  with  England  or  with 
any  other  country.  It  would  be  a  plain  infraction  of  his  constitutional  power, 
and  if  an  occasion  arose  when  such  a  treaty  wa&in  his  judgment  expedient  and 
necessary  it  would  be  his  duty  to  make  it ;.  and  the  fact  that  it  should  be 
declared  to  be  a  high  misdemeanor  if  he  made  it  would  no  more  relieve  him  from 
the  responsibility  of  acting  through  the  fear  of  thatiaw  f^an  he  would  be  relieved 
of  that  responsibility  by  a  bribe  not  to  act. 

Suppose  a  law  that  he  shall  not  be  Commander-in-chief  in  part  or  in  whole — 
a  plain  caso,  I  will  suppose,  of  an  infraction  of  that  provision  of  the  Constitu- 
tion which  has  confided  to  him  that  command ;  the  Gonstiiutioa  intending  that 
the  head  of  all  the  military  power  of  the  country  should  be  a  civil  magistrate,  to 
the  end  that  the  law  may  always  be  anperior  to  anoB.    Sappoee  ha  should  res^va.^ 
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a  statute  of  that  kind  in  the  manner  I  have  spoken  of  by  bringing  it  to  a  judicial 
decision  ] 

It  may  be  said  these  are  plain  cases  of  express  infractions  of  the  Constitution; 
but  what  is  the  diff(»rence  between  a  power  conferred  upon  the  President  by  the 
express  words  of  the  Constitution  and  a  power  conferred  upon  the  President  by 
a  clear  and  sufficient  implication  in  the  Constitution  ?  Where  does  the  power 
to  make  banks  come  from  ?  Where  does  the  power  come  from  to  limit  Congress 
in  assi^rning  original  jurisdiction  to  the  Supreme  Court  of  the  United  States,  one 
of  the  cases  relerred  to  the  other  day  ?  Where  do  a  multitude  of  powers  upon 
which  Congress  acts  come  from  in  the  Constitution  except  by  fair  implications  ? 
Whence  do  you  derive  the  power,  while  you  are  limiting  the  tenure  of  office,  to 
confer  on  the  Senate  the  right  to  prevent  removals  without  their  consent  ?  Is 
that  expressly  given  in  the  Constitution,  or  is  it  an  implication  which  is  made 
|f  from  some  of  its  provisions  ? 

If      I  submit  it  is  impossible  to  draw  any  line  of  duty  for  the  President  simply 
if  because  a  power  is  derived  from  an  implication  in  the  Constitution  instead  of 
1  from  an  express  provision.     One  thing  unquestionably  is  to  be  (expected  of  the 
President  <m  all  such  occasions,  that  is,  that  he  should  carefully  consider  the 
^  question  ;  that  he  should  ascertain  that  it  necessarily  arises  ;  that  he  should  be 
of  opinion  that  it  is  necessary  to  the  public  service  that  it  should  be  decided  ; 
that  he  should  take  all  compt^tent  and  proper  advice  on  the  subj(!ct.     When  he 
has  done  all  this,  if  he  finds  that  he  cannot  allow  the  law  to  operate  in  the  par- 
ticular case  without  abandoning  a  power  which  he  believcjs  has  been  confided  to 
I  him  by  the  people,  it  is  his  solemn  conviction  that  it  is  his  duty  to  assert  the 
power  and  obtain  a  judicial  decision  thereon.     And  although  he  does  not  per- 
ceive, nor  do  his  counsel  perceive,  that  it  is  essential  to  his  defence  in  this  case 
to  maintain  this  part  of  the  argument,  nevertheless,  if  this  tribunal  should  be 
of  that  opinion,  then  before  this  tribunal,  before  all  the  people  of  the  United 
States,  and  before  the  civilized  world,  he  asserts  the  truth  of  this  position. 

I  am  compelled  now  to  ask  your  attention,  quite  briefly,  however,  to  some 
considerations  which  weighed  upon  the  mind  of  the  President  and  led  him  to 
the  conclusion  that  this  was  one  of  the  powers  of  his  office  which  it  was  his 
duty,  in  the  manner  I  have  indicated,  to  endeavor  to  preserve. 

The  question  whether  the  Constitution  has  lodged  the  power  of  removal  with 

the  President  alone,  with  the  President  and  Senate,  or  left  it  to  Congress  to  be 

determined  at  its  will  in  fixing  the  tenure  of  offices,  was,  as  all  senators  know, 

/debated  in  1789  with  surpassing  ability  and  knowledge  of  the  frame  and  neccs- 

/  cities  of  our  government. 

Now,  it  is  a  rule  long  settled,  existing,  I  suppose,  in  all  civilized  countries, 
certainly  in  every  system  of  law  that  I  have  any  acquaintance  with,  that  a  con- 
temporary exposition  of  a  law  made  by  those  who  were  competent  to  give  it  a 
[  construction  is  of  very  great  weight;  and  that  when  such  contemporary  expo- 
;  fiition  has  been  made  of  a  law,  and  it  has  been  followed  by  an  actual  and  prac- 
'^ical  construction  in  accordance  with  that  contemporary  exposition,  continued 
during  a  long  period  of  time  and  applied  to  grent  numbers  of  cases,  it  is  after- 
ward too  late  to  call  in  question  the  correctness  of  such  a  construction.     The 
rule  is  laid  down,  in  the  quaint  language  of  Lord  Coke,  in  this  form  : 

Great  regard  ought,  in  constmiof^  a  law,  to  be  paid  to  the  construction  which  the  saeos 
who  lived  about  the  time  or  soon  atVer  it  was  made  put  upon  it,  because  thry  were  best  able 
to  jud^e  of  the  intention  of  the  makers  at  the  time  when  the  law  was  nuule.  Contemporanea 
expositio  est  fortissima  in  teffe, 

I  desire  to  bring  before  the  Senate  in  this  connection,  inasmuch  as  I  think 
the  subject  has  been  frequently  misunderstood,  the  form  tnkcn  by  that  debate 
of  1789  and  the  result  which  was  attained.  In  order  to  do  so,  and  at  the  same 
time  to  avoid  fatiguing  your  attention  by  looking  minutely  into  the  debpte  itself, 
I  beg  leave  to  read  a  passage  from  Chief  Justice  Marshall's  Life  of  Washington, 
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where  ho  has  summed  up  the  whole.     The  writer  says,  on  page  1G2  of  the  sec- 
ond volume  of  tlic  Philadelphia  edition : 

After  an  ardent  discussion,  which  conRnmed  several  days,  the  comniitteo  divided,  and 
the  amendment  was  ne^ratived  by  a  majority  of  thirty-four  to  twontv.  The  opinion  thus 
expressed  hy  4he  House  of  Kepresentatives  did  not  explicitly  convey  tfieir  sense  of  the  Cou- 
stitutioii.  Indeed,  the  express  grant  of  the  power  to  the  President  rather  injplied  a  right  in 
the  legislature  to  give  or  withhold  it  at  their  discretion.  To  obviate  any  misunderstanding 
of  the  principle  on  which  the  ([uestion  had  bi?en  decided,  Mr.  Benson  moved  in  the  House, 
when  the  report  of  the  Committee  of  the  Whole  was  taken  up,  to  amend  the  second  clause  in 
the  bill  so  as  clearly  to  imply  the  power  of  ivmoval  to  be  solely  in  the  President.  He  gave 
notice  that  if  he  should  succeed  in  this  he  would  move  to  strike  out  the  words  which  had 
been  the  subject  of  debute.  Jf  those  words  continued,  he  said,  the  power  of  removal  by  the 
President  might  hereafter  appear  to  b«^  exercised  by  virtue  of  a  legislative  grant  only,  and 
consequently  be  suVy^'cted  to  legislative  instability ;  when  he  was  well  Batistied  in  his  own 
mind  that  it  was  bv  tair  construction  fixed  in  the  Constitution.  The  motion  was  seconded 
by  Mr.  Madison,  and  both  amendments  were  adopted.  As  the  bill  passed  into  a  law,  it  has 
ever  been  ct»nsidered-as  a  full  expression  of  the  sense  of  the  legislature  on  this  important  part 
of  the  American  Constitution. 

Some  alli.sion  has  been  made  to  the  fact  that  this  law  was  passed  in  the  Sen- 
ate only  by  the  casting  vote  of  tho  Vice-President ;  and  upon  that  subject  I  bep 
leave  to  refer  to  the  life  of  Mr.  Adams  by  his  grandson,  volume  one  of  his  works 
pages  448  to  450.  He  here  gives  an  account,  so  far  as  could  be  ascertained 
from  the  papers  of  President  Adams,  of  what  tliat  debate  was,  and  finally  ter- 
minates the  subject  in  this  way: 

'*  These  reasons,"  that  is,  the  reasons  of  Vice-President  Adams — 

Were  not  committed  to  paper,  however,  and  can  therefore  never  be  known.  But  in  their 
soundness  it  is  certain  that  he  never  had  the  shadow  of  a  doubt. 

I  desin;  leave,  also,  to  refer  on  this  subject  to  the  first  volume  of  Story's  Com- 
mentaries on  the  Constitution,  secnon  four  hundred  and  eight,  in  support  of  the 
rule  of  interpretation  which  I  have  stated  to  the  Senate.  It  will  there  be  found 
that  it  is  stated  by  the  learned  commentator  that  a  contemporaneous  construction 
of  the  Constitution  made  under  certain  circumstances,  which  he  describes,  is  of 
very  great  weight  in  determining  its  meaning.     He  says  : 

After  all  the  most  uni'xceptionuble  source  of  collateral  interpretation  is  from  the  practical 
exposition  of  the  government  itself  in  its  various  departments  upon  particular  questions  dis- 
cussed and  settled  upon  their  own  single  merits.  These  approach  the  nearest  in  their  own 
nature  to  judicial  expositions,  and  have  the  same  general  recommendation  that  belongs  to 
the  latter.  Th«^y  are  decided  upon  solid  argument,  pro  re  nnta^  upon  a  doubt  raised,  upon  a 
Us  muta,  upon  a  deep  sense  of  their  importance  and  difliculty,  in  the  face  of  the  natit)u,  with 
a  view  to  present  action  in  the  midst  of  jealous  interests,  and  bv  men  capable  of  urging  or 
repelling  the  grounds  of  argument  from  their  exquisite  genius,  t^eir  comprehensive  learning, 
or  their  deep  meditation  upon  the  absoi'jing  topic.  How  light,  compared  with  these  means 
of  instructi(»n,  are  the  private  lucubrations  of  the  closet  or  the  retired  speculations  of  inge- 
nious minds,  intent  on  theory  or  general  views,  and  unused  to  encounter  a  practical  diffi- 
culty at  every  step ! 

On  comparing  the  decision  made  in  1789  with  the  tests  which  are  here  sug- 
gested by  the  learned  commentator,  it  will  be  found,  in  the  first  place,  that  the 
precise  question  was  under  discussion ;  secondly,  that  there  was  a  deep  sense 
of  its  importance,  for  it  was  seen  that  the  decision  was  not  to  affect  a  few  cases 
lying  here  and  there  in  the  course  of  the  government,  but  that  it  would  enter 
deeply  into  its  practical  and  daily  administration  ;  and  in  the  next  place  the 
determination  was,  so  far  as  such  determination  could  be  entertained,  thereby  to 
fix  a  system  for  the  future ;  and  in  the  last  place  the  men  who  participated  in 
it  must  be  admitted  to  have  been  exceedingly  well  qualified  for  their  work. 

There  is  another  rule  to  be  added  to  this  which  is  also  one  of  very  frequent 
application,  and  it  is  that  a  long-continued  practical  application  of  a  decision  of 
this  character  by  those  to  whom  the  execution  of  a  law  is  confided  is  of  decisive 
weight.  To  borrow  again  from  Lord  Coke  on  this  subject,  **  Optimus  legum 
intcrpres  consuetudo  " — **  practice  is  the  best  interpreter  of  law.**  Now,  what 
followed  this  original  decision  Jf    From  1789  down  to  1867,  every  President  and 
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erery  Congress  participated  in  and  acted  under  the  constrnction  given  in  1789. 
Not  only  did  the  government  so  conduct,  but  it  was  a  subject  sufficiently  dis- 
cussed among  the  people  to  bring  to  their  consideration  that  such  a  question  had 
existed,  had  been  started,  had  been  settled  in  this  manner,  had  been  raised  again 
from  time  to  time,  and  yet,  as  everybody  knows,  so  far  from  the  people  interfer- 
ing with  this  decision,  so  far  from  ever  expressing  in  any  manner  their  disap- 
probation of  the  practice  which  had  grown  up  under  it,  not  one  party  nor  two 
parties,  but  all  parties  favored  and  acted  upon  this  system  of  government. 

Mr.  Edmunds,  (at  2  o'clock  and  25  minutes  p.  m.)  Mr.  President,  if  agreeable 
to  the  honorable  counsel,  I  will  move  that  the  Senate  take  a  recess  for  fifteen 
minutes. 

The  motion  was  agreed  to. 

The  Chief  Justice  resumed  the  chair  at  15  minutes  to  3  o'clock,  and  called 
the  Senate  to  order. 

Mr.  Morrill,  of  Vermont,  (after  a  pause.)  I  move  that  the  Senate  do  now 
Adjourn — I  see  that  most  of  the  senators  are  away — and  on  that  motion  I  ask 
for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered. 

Mr.  CoNKLiNG.  What  is  the  motion  ?     I  did  not  hear  it. 

The  Chief  Justice.  The  motion  is  to  adjourn  until  to-morrow  at  12  o'clock, 
and  upon  that  motion  the  yeas  and  nays  are  ordered. 

The  question  being  taken  by  yeas  and  nays,  resulted — ^yeas  2,  nays  35  ;  as 
follows  : 

Teas — Messrs.  McCreery,  and  Patterson  of  Tennessee — 2. 

Nays — Messrs.  Buckalew,  Cattell,  Chandler,  Cole,  Conkling,  Corbett,  Crap^in,  Davis, 
Dixon,  Doolittle,  Drake,  Ferry,  Fesscuden,  Freli^huyson,  Grimes,  Henderson,  Hend- 
ricks, Howard,  Howe,  Jobnson,  Morgan,  Morrill  oT  Maine,  Morrill  of  Vermont,  Morton, 
Pomeroy,  Kosd,  Sherman,  Stewart,  Sumner,  Thayer,  Tipton,  Van  Winkle,  Vickers,  Willey, 
and  Yates — ^ir>. 

Not  Voting— Messrs.  Anthony,  Bayard,  Cameron,  Conness,  Edmunds,  Fowler,  Harlan, 
Norton,  Nye,  Patterson  of  New  Hampshire,  liamsey,  Saulsbury,  Sprague,  Trumbull,  Wade, 
Williams,  and  Wilson — 17. 

So  the  Senate  refused  to  adjourn. 

The  Chief  Justick.  The  counsel  for  the  President  will  proceed  with  the 
argument. 

Mr.  Curtis.  Mr.  Chief  Justice  and  Senators,  when  the  Senate  adjourned 
I  was  asking  attention  to  the  fact  that^his  practical  interpretation  was  put 
upon  the  Constitution  in  1789,  and  that  it  had  been  continued  with  the  concur- 
rence of  the  legislative  and  executive  branches  of  the  government  down  to 
1367,  affecting  so  great  a  variety  of  interests,  embracing  so  many  offices,  so 
well  known,  not  merely  to  the  members  of  the  government  themselves,  but  to 
the  people  of  the  country,  that  it  was  impossible  to  doubt  that  it  had  received 
tbeir  sanction,  as  well  as  4ihe  sanction  of  the  executive  and  the  legislative 
branches  of  the  government^ 

This  is  a  subject  which  lias  been  heretofore  examined  and  passed  upon  judi- 
cially in  very  numerous  cases.  I  do  not  speak  now,  of  course,  of  judicial 
decisions  of  this  particular  question  which  is  under  consideration,  whether  the 
Constitution  has  lodged  the  power  of  removal  in  the  President  alone,  or  in  the 
President  and  Senate,  or  has  left  it  to  be  a  part  of  the  legislative  power ;  but 
I  speak  of  the  judicial  exposition  of  the  effect  of  such  a  practical  construction 
of  the  Constitution  of  the  United  States,  originated  in  the  way  in  which  this 
was  originated,  continued  in  the  way  in  which  this  was  continued,  and  sanc- 
tioned in  the  way  in  which  this  has  been  sanctioned. 

There  was  a  very  early  case  that  arose  soon  after  the  organization  of  the 
government,  and  which  is  reported  under  the  name  of  Stuart  vs.  Laird,  in  1 
Cranch's  Reports,  299.  It  was  a  question  concerning  the  interpretation  of  the 
Constitutiou  concerning  the  power  which  the  Congress  had  to  assign  to  the 
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t  datiee.  From  that  time  down  to  tho  decU 
I.  TIk'  I'ovt  Wardens  of  Philadelphia,  reported  in  18 
nore  lliaii  half  a  century,  there  has  been  a  aericB  of 
if  Bueli  a  cniitemporaneona  constrnction  of  the  Consti- 
L  practice  in  accordance  with  it;  and  it  is  now  a  fixed 
hink  no  lawyer  will  nndeitake  to  controvert,  that  the 
n  i»  not  merely  to  give  weigbt  to  airargunieiil,  but  to 
d  aecflrdingly  it  *ill  be  found  by  looking  into  the  books 
»  convc'ifiint  with  this  subject,  that  they  have  bo  con- 
f  \  t>cg  k'.ive  to  refer  to  the  moet  eminent  of  all  the 
n  American  law,  and  to  read  a  line  or  two  from  Chancellor  Kent's 
Lectures,  found  in  the  first  volume,  page  310,  marginal  paging.  After-consid- 
ering this  subject,  and,  it  should  be  noted  in  reference  to  this  very  learned  and 
experienced  juriijt,  considering  it  in  an  unfavorable  light,  because  be  himself 
thought  that  as  an  original  question  it  had  better  have  been  settled  the  other 
way;  that  it  would  have  been  more  logical,  more  in  conformity  with  his  views 
of  what  the  practical  needs  of  the  government  were,  that  the  Senate  should  pa^• 
ticipate  with  the  Fresident  in  the  power  of  removal;  nevertheless  he  Bums  it  all 
up  in  these  words: 
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This  amounted  to  n  le^slaCive  construction  of  the  Constitution,  and  it  has  ever  since  bMn 
Bcquiexced  in  and  Hctcd  upon  oh  of  decisive  authority  in  the  case.  It  applies  eqnally  to  ererf 
oilier  offii'er  of  the  Kovemnient  appointed  by  the  President  and  Senate,  whose  leim  of  dun- 
tion  is  not  speciallj  declared.  It  is  supported  bj  the  woig^hlj  reason  that  the  subordinate 
officers  in  the  executive  dnpartment  onght  to  hold  at  the  pleasure  of  tlie  bead  of  that  depait- 
n)enl,  because  lie  is  invested  ^neiall;  with  the  executive  antlioritj',  and  everv  participation 
iu  that  anthoritr  b;  the  Senate  won  an  exception  to  a  i^neral  principle,  and  ought  to  be  taken 
itricll;.  llie  President  is  the  irreat  responsible  officer  for  Ibe  faithful  execution  of  tbo  law, 
and  the  power  of  reoiuval  was  incidental  to  tbat  dutj,  and  might  often  be  reqaisile  to  fulfil  It.   ^ 

This,  I  believe,  will  be  found  to  be  a  fair  expression  of  the  opinions  of  those 
who  have  had  occasion  to  examine  this  enbject  in  their'  closets  as  a  matter -of 
speculation.  i 

In  this  case,  however,  the  President  of  the  United  States  had  to  consider  not 
merely  the  general  qnestion  where  this  power  was  lodged,  not  merely  the  effect 
of  this  decision  made  in  17S9,  and  the  practicu  of  the  government  under  it  since) 
but  he  had  to  consider  a  particular  law,  the  provisions  of  which  were  bcfoie 
him,  and  might  have  an  application  to  the  case  upon  which  he  felt  called  upon 
to  act;  and  it  is  necessary,  iu  order  to  do  justice  to  the  President  in  reference 
to  this  matter,  to  see  what  the  theory  of  that  law  is  and  what  its  operation  is 
or  must  be,  if  any,  upon  the  case  which  he  had  before  him  ;  namely,  the  case  tjf 
Mr.  Stanton. 

During  the  debate  in  1789  there  were  three  distinct  theories  held  by  differ-  , 
ent  persons  in  the  House  nf  Hepresentativee.  One  was  that  the  GonstitutioQ 
had  lodged  the  power  of  removal  with  the  President  alone;  another  was  thiit 
the  Constitution  had  lodged  that  power  with  the  President,  acting  with  the 
advice  and  consent  of  the  Senate ;  the  third  was  that  the  Constitution  bad 
lodged  it  nowhere,  but  had  left  it  to  the  legislative  power,  to  be  acted  upon  ia 
coDuection  with  the  prescription  of  the  tenure  of  office.  The  last  of  these  the- 
ories wae  at  that  day  held  by  comparatively  few  persons.  Tlie  first  two  received 
not  only  much  the  greater  number  of  votes,  bat  much  the  greater  weight  of 
reasoning  hi  the  course  of  that  debate ;  so  much  so  tbat  when  this  subject  came 
jinder  the  consideration  of  the  Supreme  Court  of  the  United  States,  in  the  case 
'of  ex  parte  Henoan,  collaterally  only,  Mr.  Justice  Thompson,  who  delivered 
the  opiuion  of  the  court  on  that  occasion,  says  that  it  has  never  been  doubted 
that  the  Constitution  had  lodged  the  power  either  in  the  President  alone  or  in 
the  President  and  Senale— certainly  an  inaccuracy ;  but  then  it  required  a  verj 
close  scrutiny  of  the  debatea  and  a  careful  examination  of  the  few  individnal 
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opinions  expressed  in  that  debate,  in  that  diroctioii,  to  asoQ'tlafn  that  it  ever  had 
been  doubted  that,  one  way  or  the  other,  the  Constitiilion 'Battled  the  question. 

Nevertheless,  as  I  understand  it — T  may  be  mistjiken  in  tliis — but,  as  I  under- 
stand it,  it  is  the  theory  of  this  law  which  the  President  liad  before  him,  that 
both  these  opinions  were  wrong;  that  the  Constitution  has  not  lodged  the  power 
anywhere;  that  it  has  loft  it  as  an  incident  to  the  legislative |K)wer,  which  inci- 
dent may  be  conft-olled,  of  course,  by  the  legislature  itijej^. according  to  its  own 
will ;  because,  as  Chief  Justice  Marshall  somewhere  ri^vnrkSi  (and  it  \^.  one  of 
those  profound  remarks  which  will  be  found  to  have  hw.ti  carried  by  him  into 
many  of  his  decisions,)  when  it  comes  to  a  question  whether  a  power  exist.s  the 
particular  mode  in  which  it  may  be  exercised  must  he  left  to  the  will  of  the 
body  that  possesses  it ;  and,  therefore,  if  this  be  a  legislative  power,  it  was  very 
apparent  to  the  President  of  the  United  States,  as  it  had  b(»en  very  apparent  to 
Mr.  Madison,  as  was  declared  by  him  in  the  course  of  his  correr5j)oncl(;nce  with 
Mr.  Coles,  which  U^  no  doubt,  f;Amili;ir  to  senators,  that  if  this  be  a  logii»lative 
power  the  legislature  may  lodge  it  in  the  Senate,  may  retain  it  in  the  whole 
body  of  Congress,  or  may  give  it  to  the  House  of  Representatives,  I  repe.it, 
the  President  had  to  consider  this  particular  law;  and  that,  as  I  understand  it, 
is  the  theory  of  that  law.  I  do  not  undertake  to  say  it  is  an  unfounded  theory  ; 
I  do  not  undertake  to  say  that  it  may  not  be  maintained  successfully  ;  but  I  do 
nudertiike  to  say  that  it  is  one  which  was  originally  rejected  by  the  ablest  minds 
that  hud  this  subject  under  consideration  in  1789  ;  .that  whenever  the  question 
has  been  started  since,  it  has  had,  to  a  recent  period,  very  few  advocates ;  and 
that  no  fair  and  candid  mind  can  deny  that  it  is  capable  of  being  doubted  and 
disbelieved  after  examination.  It  may  bo  the  truth,  after  all ;  but  it  is  not  a 
truth  which  shines  with  such  clear  and  certain  light  that  a  man  is  guilty  of  a 
crime  because  he  does  not  see  it. 

The  President  not  only  had  to  consider  this  particular  law,  but  he  had  to  con- 
eider  its  constitutional  application  to  this  particular  case,  supposing  the  ease  of 
Mr.  Stanton  to  be,  what  I  have  end(javored  to  arguo,  it  was  not,  within  its  terms. 
Let  us  assume,  then,  that  his  case  was  within  its  terms ;  let  us  assume  that  this 
proviso,  in  describing  the  cases  of  Secretaries,  described  the  case  of  Mr.  Stanton  ; 
that  Mr.  Stanton,  having  been  appointed  by  Presidrnt  Lincoln  in  January,  1SG2, 
and  commissioned  to  hold  during  the  pleasure  of  the  l^*esident,  by  force  of  this 
law  acquired  a  right  to  hold  this  office  against  the  will  of  the  President  down  to 
April,  18G9.  Now,  there  is  one  thing  Avhich  has  never  been  doubted  undrr  the 
Constitution,  is  incapable  of  being  doubted,  allow  me  to  say,  and  that  is,  that 
the  President  is  to  make  the  choice  of  officers.  Whether  having  made  the  choice, 
and  they  being  inducted  into  office,  they  can  be  removed  by  him  alone,  is  another 
question.  Put  to  the  President  alone  is  confided  the  power  of  choice.  In  the 
first  place,  lui  alone  can  nominate.  When  the  Senate  has  advisi»d  the  nomina- 
tion, consented  to  the  nomination,  he  is  not  bound  to  commission  the  officer.  He 
has  a  second  opportunity  for  consideration,  and  acceptance  or  rejection  of  the 
choici*  he  had  originally  made.  On  this  subji.^ct  allow  me  to  read  from  the  opin- 
ion of  Chief  Justice  Marshall  in  the  case  of  Marbury  rs,  Madison,  where  it  is 
expressed  more  clearly  than  I  can  express  it.  After  enumerating  the  different 
clauses  of  the  Constitution  which  bear  upon  this  subject,  he  says  : 

Thoso  are  the  clauses  of  the  Constitution  and  laws  of  the  ITnitod  States  wliich  affect  this 
part  of  the  case.     They  sfoni  to  contemplate  three  distinct  operations: 

1.  'VUv  nomination.     This  is  the  sole  act  of  ihe  President,  and  is  completely  voluntary. 

2.  The  apj.ointment.  This  is  also  the  act  of  the  President,  and  is  also  a  voluntary  act, 
though  it  can  cmly  be  performed  hy  and  with  the  advice  and  consent  of  the  Senate. 

li.  The  commission.  To  irrant  a  connni-ssion  to  a  person  appointed  miprht,  perhajjs,  be 
deemed  a  duty  enjoined  by  th«"  Constitution.  *'  lie  shall,"  says  that  instrument,  **  commis- 
sion all  the  otHcers  of  the  United  States."    (1  Cmnch,  J55.) 

He  then  goes  into  various  considerations  to  show  that  it  is  not  a  duty  eu- 
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joined  by  the  Constitution  ;  that  it  is  optional  with  him  whether  he  will  commia- 
sion  even  after  an  appointment  has  been  confirmed,  and  he  says  : 

The  liist  act  to  be  done  by  tbc  President  is  the  signature  of  the  commission.  H«^  has 
then  acted  on  tijo  advice  and  consent  of  the  Senate  to  his  own  nomination.  The  time  for 
deliberation  has  then  passed.  He  has  decided.  His  judgment,  on  the  advice  and  consent 
of  the  >S(>nate  concurring  with  his  nomination,  has  been  miide,  and  the  otiicer  is  appointed. 
{Ibid.,  ir>7.) 

The  choice,  tben,  is  with  the  President.  The  action  of  the  Senate  upon  tbat 
choici^  is  an  advisory  action  only  at  a  particular  stage  after  tbc  nomination,  be- 
fore the  appointment  or  the  commission.  Now,  as  I  have  said  befoio,  Mr.  Stan- 
ton was  api)c)inted  under  the  law  of  1789,  constituting  the  War  I)('j)artment, 
and  in  accordance  with  that  law  he  was  commissioned  to  hold  during  the  plea- 
sure of  the  Pretiident.  ^  President  Lincoln  had  said  to  the  Senate,  "  1  nominate 
]Mr.  Stanton  to  hold  the  office  of  Secretary  for  the  Department  of  War  during 
the  pleasure  (»f  the  President."  The  Senate  had  said,  "  we  assent  to  ]Mr.  Stan- 
ton*? holding  the  office  of  Secretary  for  the  Department  of  War  during  the 
pl(?asnre  of  tb(;  Pn^sident."  What  does  this  tenure-of-office  law  say,  if  it  oper- 
ates on  i\\o  case  of  Mr.  Stanton  ?  It  says  Mr.  Stanton  shall  hold  office  against 
the  will  of  the  Presidcjnt,  contrary  to  the  terms  of  his  commission,  contrary  to 
the  law  under  which  he  was  appointed,  down  to  the  4th  of  April,  18G9.  For 
this  new,  fixed,  and  extended  term,  where  is  Mr.  Stanton's  commission  ?  Who 
has  made  the  appointment?  Who  has  assented  to  it?  It  is  a  legislative  com- 
mission ;  is  is  a  legislative  appointment ;  it  is  assented  to  by  Congress  acting  in 
its  legislative  capacity.  The  President  has  had  no  voice  in  the  matter.  The 
Senato,  as  the  advisers  of  the  President,  have  had  no  voice  in  the  matt(;r.  If 
he  holds  at  all,  he  holds  by  force  of  leprislation,  and  not  by  any  choice  made  by 
the  iVesident,  or  assented  to  by  the  Senate.  And  this  was  the  case,  and  the 
only  case,  which  the  President  had  before  him,  and  on  which  he  was  called  to 
act. 

Now,  1  ask  senators  to  consider  whether,  for  having  formed  an  opinion  that 
the  Constitution  of  the  United  States  had  lodged  this  power  with  the  Presi- 
dent— an  oj)inion  which  he  shares  with  every  President  who  has  preceded  him, 
with  every  Congress  whicli  has  preceded  the  last ;  an  opinion  formed  on  the 
grounds  which  I  have  imperf(*ctly  indicated  ;  an  opinion  which,  when  applied 
to  this  ]>;uticular  case,  raises  the  difficulti'^s  which  1  have  indicated  here,  arising 
out  of  the  fact  that  this  law  docs  not  pursue  either  of  the  opinions  which  were 
originally  held  in  this  government,  and  have  occasionally  been  started  and 
maintained  by  those  who  are  restless  imdcr  its  administration ;  an  oj)inion  thus 
supported  by  the  practice  of  the  government  from  its  origin  down  to  his  own 
day — is  be  to  be  impeached  for  holding  tbat  opinion  ]  If  not,  if  he  might 
honcisily  and  ])roperly  form  such  an  opinion  under  the  lights  which  he  had,  and 
with  tlic  aid  of  the  advicf  which  we  shall  show  you  he  received,  then  is  he  to 
be  im])<*acli(;d  for  acting  upon  it  to  the  extent  of  obtaining  a  judicial  decision 
whether  t\u\  executive  department  of  the  government  was  right  hi  its  opinion, 
or  the  legislative  department  was  right  in  its  opinion?  Strangely  enough,  as  it 
struck  me,  the  honorable  managers  themselves  say,  "No;  he  is  not  to  be 
imp<'ached  for  that  **  1  beg  leave  to  read  a  passage  from  the  argument  of  the 
honorable  manag(»r  by  whom  the  prosecution  was  opened  : 

If  tlif  President  liad  really  desired  solely  to  test  the  constitutionalitj  of  the  law  or  his 
l(|:r.il  vi-ht  to  HMiiove  Mr.  Stanton,  instead  of  his  defiant  message  to  the  Senate  of  the  21st 
01  1 '('In  nary,  informing  them  of  the  removal,  but  not  su^G^sting  this  j)urpose,  which  is  thus 
sliowii  to  be  an  aftertlioupht,  lie  would  have  said,  in  suhstance:  "Gentlemen  of  the  Senate, 
in  onUr  to  U'.st  th(;  constitutionality  of  the  la%v  entitled  *An  act  regulating  the  tenure  of 
crrtaiii  civil  offic«'H,'  which  I  verily  helieve  to  be  unconstitutional  and  void,  I  have  issued 
an  or«h'r  of  removal  of  E.  M.  Stanton  from  the  office  of  Secretary  of  the  Department  of 
AVar.  I  felt  myself  constrained  to  make  this  removal  lest  Mr.  Stanton  should  answer  the 
information  in  the  nature  of  a  quo  warranto^  which  I  intend  the  Attorney  General  shall  file 
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at  an  early  day,  by  siwing^  that  ho  holds  the  office  of  Secretary  of  War  by  the  appdntmenfe 
and  authority  of  Mr.  Lincoln,  which  has  never  been  revoked.  Anxious  that  there  shall  be 
DO  collision  or  disa^eement  between  the  several  departments  of  the  government  and  the 
Executive,  I  la^  before  the  Senate  this  message,  that  the  reasons  for  my  action,  as  well  as 
the  action  itself  for  the  purpose  indicated,  may  meet  your  concurrence.*' 

Thus  far  are  marks  of  quotation  showing  the  communication  which  the  Pres- 
ident should  have  obtained  from  the  honorable  manager  and' sent  to  the  Senate 
in  order  to  make  this  matter  exactly  right.     Then  follows  this : 

Had  the  Senate  received  such  a  message  the  representatives  of  the  people  might  never 
have  deemed  it  necessary  to  impeach  the  President  for  such  an  act  to  insure  the  safety  of 
the  country,  even  if  they  had  douied  the  accuracy  of  his  legal  positions. 

So  that  it  seems  that  it  is,  after  all,  not  the  removal  of  Mr.  Stanton,  but  the 
1^  manner  in  which  the  President  communicated  the  fact  of  that  removal  to  the 
Senate  after  it  was  made.  That  manner  is  here  called  the  "defiant  mcjssage" 
of  the  2l8t  of  February.  That  is  a  question  of  taste.  I  have  read  the  message 
as  you  all  have  read  it.  If  you  can  find  anything  in  it  but  what  is  decorous 
and  respectful  to  this  body  and  to  all  concerned  your  taste  will  differ  from  mine. 
But  whether  it  be  a  point  of  manners  well  or  ill  taken,  one  thing  seems  to  be 
quite  clear :  that  the  President  is  not  impeached  hiSre  because  he  entertained  an 
opinion  that  this  law  was  unconstitutional ;  he  is  not  impeached  here  because 
he  acted  on  that  opinion  and  removed  Mr.  Stanton  ;  but  he  is  impeached  here 
because  the  House  of  Representatives  considers  that  this  honorable  body  was 
addressed  by  a  "  defiant  message,"  when  they  should  have  been  addressed  in 
the  terms  which  the  honorable  manager  has  dictated. 

•  I  now  come,  Mr.  Chief  Justice  and  senators,  to  another  topic  connected  with 
this  matter  of  the  removal  of  Mr.  Stanton  and  the  action  of  the  President  under 
this  law.  The  honorable  managers  take  the  ground,  among  others,  that  whether 
upon  a  true  construction  of  this  tenure-of-office  act  Mr.  Stanton  be  within  it,  or 
even  if  you  should  believe  that  the  President  thought  the  law  uucons*titutional 
and  had  a  right,  if  not  trammelled  in  some  way,  to  try  that  question,  still  by 
his  own  conduct  and  declarations  the  President,  as  they  phrase  it,  is  estopped. 
He  is  not  to  be  permitted  here  to  assert  the  true  interpretation  of  this  law  ;  he 
is  not  to  be  permitted  to  allege  that  his  purpose  was  to  raise  a  question  concern- 
ing its  constitutionality ;  and  the  reason  is  that  he  has  done  and  said  certain 
things.  All  of  us  who  have  read  law-books  know  that  there  is  in  the  common 
law  a  doctrine  called  rules  of  estoppel,  founded,  undoubtedly,  on  good  reason, 
although,  as  they  are  called  fi*ora  the  time  of  Lord  Coke,  or  even  earlier,  down 
to  the  present  day,  odious,  because  they  shut  out  the  truth.  Nevertheless,  there 
are  circumstances  when  it  is  proper  that  the  truth  should  be  shut  out.  What 
are  the  circumstances  ?  They  are  where  a  question  of  private  right  is  involved, 
where  on  a  matter  of  fact  that  private  right  depends,  and  where  one  of  the  par- 
ties to  the  controversy  has  so  conducted  himself  that  he  ought  not  in  good  con- 
science to  be  allowed  either  to  assert  or  deny  that  master  of  fact. 

But  did  any  one  ever  hear  of  an  estoppel  on  a  matter  of  law  ?  Did  any  one 
ever  hear  that  a  party  had  put  himself  into  such  a  condition  that  when  he  came 
into  a  court  of  justice  even  to  claim  a  private  right,  he  could  not  ask  the  judge 
correctly  to  construe  a  statute,  and  insist  on  the  construction  when  it  was  arrived 
at  in  his  favor  ?  Did  anybody  ever  hear,  last  of  all,  that  a  man  was  convicted 
of  crime  by  reason  of  an  estoppel  under  any  system  of  law  that  ever  prevailed 
in  any  civilized  State?  That  the  President  of  the  United  States  should  be 
•  impeached  and  removed  from  office,  not  by  reason  of  the  truth  of  his  case,  but 
because  he  is  estopped  from  telling  it,  would  be  a  spectacle  for  gods  and  men. 
Undoubtedly  it  would  have  a  place  in  history  which  it  is  not  necessary  for  me 
to  attempt  to  foreshadow. 

There  is  no  matter  of  fact  here.  They  have  themselves  put  in  Mr.  Stanton's 
commission,  which  shows  the  date  of  the  commission  and  the  terms  of  the  com- 
mission ;  and  that  is  the  whole  matter  of  fact  which  is  involved.     The  rest  is 
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the  conetruction  of  tbe  tenure-of-office  act  and  the  application  of  it  to  the  case* 
which  they  have  thus  made  themselves ;  and  also  the  construction  of  the  Gon« 
stitution  of  the  United  States,  and  the  abstract  public  question  whether  that 
has  lodged  the  power  of  removal  with  the  President  alone,  or  with  the  Pres- 
ident and  Senate,  or  left  it  to  Congress.  I  respectfully  submit,  therefore,  that 
the  ground  is  untenable  that  there  can  be  an  estoppel  by  any  conduct  of  the 
President,  who  comes  here  to  assert,  not  a  private  right,  but  a  great  public  right 
confided  to  the  office  by  the  people,  in  which,  if  anybody  is  estopped,  the  people 
will  be  estopped.  The  President  never  could  do  or  say  anything  which  would 
put  this  great  public  right  into  that  extraordinary  predicament. 

But  what  hiis  he  done  ?  What  are  the  facts  upon  which  they  rely,  out  of 
which  to  work  this  estoppel,  as  they  call  it  ?  In  the  first  place,  he  sent  a  mes- 
sage to  the  Senate  on  the  12th  of  December,  1867,  in  which  he  informed  the 
Senate  that  he  had  suspended  Mr.  Stanton  by  a  certain  order,  a  copy  of  which 
he  gave ;  that  he  had  appointed  General  Grant  to  exercise  the  duties  of  the 
office  ad  interim  by  a  certain  other  order,  a  copy  of  which  he  gave ;  and  then 
he  entered  into  a  discussion  in  which  he  showed  the  existence  of  this  question, 
whether  Mr.  Stanton  was  within  the  tenure-of  office  bill ;  the  existence  of  the 
other  question,  whether  this  was  or  was  not  a  constitutional  law  ;  and  then  be 
invoked  the  action  of  the  Senate.  There  was  nothing  misrepresented.  There 
'was  nothing  concealed  which  he  was  bound  to  state.  It  is  complained  of  by 
the  honorable  managers  that  he  did  not  tell  the  Senate  that  if  their  action  should 
be  such  as  to  restore  Mr.  Stanton  practically  to  the  possession  of  the  office  he 
should  go  to  law  about  it.  That  is  the  complaint :  that  he  did  not  tell  that  to 
the  Senate.^  It  may  have  been  a  possible  omission,  though  I  rather  think  not. 
I  rather  think  that  that  good  taste  which  is  so  prevalent  among  the  managers, 
and  which  they  so  insist  upon  here,  would  hardly  dictate  that  the  President 
should  have  held  out  to  the  Senate  something  which  might  possibly  have  been 
construed  into  a  threat  upon  that  subject.  Ue  laid  the  case  before  the  Senate 
for  their  action ;  and  now,  forsooth,  they  say  he  was  too  deferential  to  this  law, 
both  by  reason  of  this  conduct  of  his,  and  also  what  he  did  upon  other  occasions, 
to  which  1  shall  presently  advert. 

Senators,  there  is  no  inconsistency  in  the  President's  position  or  conduct  in 
reference  to  this  matter.  Suppose  this  case :  a  party  who  has  a  private  right  in 
question  submits  to  the  same  tribunal  in  the  same  proceeding  these  questions : 
first,  I  deny  the  constitutionality  of  the  law  under  which  the  right  is  claimed 
against  me ;  second,  I  assert  that  the  true  interpretation  of  that  law  will  not 
afi'ect  this  right  which  is  claimed  against  me ;  third,  I  insist  that,  even  if  it  is 
within  the  law,  I  make  a  case  within  the  law — is  there  any  inconsistency  in 
that?  Is  not  that  done  every  day,  or  something  analogous  to  it,  in  courts  of 
justice  ?  And  where  was  the  inconsistency  on  this  occasion  ?  Suppose  the 
President  had  summed  up  the  message  which  he  sent  to  the  Senate  in  this  way  : 
*^  Gentlemen  of  the  Senate,  I  insist,  in  the  first  place,  that  this  law  is  unconstit- 
utional ;  I  insist,  in  the  second  place,  that  Mr.  Stanton  is  not  within  it ;  I 
respectfully  submit  for  your  consideration  whether,  if  it  be  a  constitutional  law 
and  Mr.  Stanton's  case  be  within  it,  the  facts  which  I  present  to  you  do  not 
make  such  a  case  that  you  will  not  advise  me  to  receive  him  back  into  office." 
Suppose  he  had  summed  up  in  that  way,  would  there  have  been  any  inconsist- 
ency then  ?  And  why  is  not  the  substance  of  that  found  m  this  message  ? 
Here  it  is  pointed  out  that  the  question  existed  whether  the  law  was  unconsti- 
tutional ;  here  it  is  pointed  out  that  the  question  existed  whether  Mr.  Stanton 
was  within  the  law  ;  and  then  the  President  goes  on  to  submit  for  the  considera- 
tion of  the  Senate,  whom  he  had  reason  to  believe,  and  did  believe,  thought  the 
law  was  constitutional,  though  he  had  no  reason  to  believe  that  they  thought 
Mr.  Stanton  was  within  the  law,  the  facts  to  be  acted  upon  within  the  law,  if 
the  case  was  there.    It  seems  the  President  has  not  only  been  thoa  anxious  to 
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avoid  a  collision  with  this  law ;  he  has  not  only  on  this  occasion  taken  this 
means  to  avoid  it,  but  it  seems  that  he  has  actually  in  some  particulars  obeyed 
the  law ;  he  has  made  changes  in  the  commissions,  or  rather  they  have  been 
made  in  the  departments,  and,  as  he  has  signed  the  commissions,  I  suppose  they 
must  be  taken,  although  his  attention  does  not  appear  to  have  been  called  to  the 
subject  at  all,  to  have  been  made  with  his  sanction,  just  so  far,  and  because  he 
sanctions  that  which  is  done  by  his  Secretaries,  if  he  does  not  interfere  actively 
to  prevent  it. 

lie  has  done  not  merely  this,  but  he  has  also  in  several  cases — four  cases, 
three  collectors  and  one  consul,  I  think  they  are — sent  into  the  Senate  notice  of 
suspension,  notice  that  he  had  acted  under  this  law  and  suspended  these  officers. 
This  objection  proceeds  upon  an  entire  misapprehension  of  the  position  of  the 
President  and  of  the  views  which  he  has  of  his  own  duty,  it  assumes  that 
because  when  the  emergency  comes,  as  it  did  come  in  the  case  of  Mr.  Stanton, 
when  he  must  act  or  else  abandon  a  power  which  he  finds  in  the  particular 
instance  it  is  necessary  for  him  to  insist  upon  in  order  to  carry  on  the  govern- 
ment— that  because  he  holds  that  opinion  he  must  run  a  muck  against  the  law, 
and  take  every  possible  opportunity  to  give  it  a  blow,  if  he  can.  He  holds  no 
such  opinion. 

So  long  as  it  is  a  question  of  administrative  duty  merely,  he  holds  that  he  is 
bound  to  obey  the  law.  It  is  only  when  the  emergency  arises,  when  the  ques-' 
tion  is  put  to  him  so  that  he  must  answer  it,  "  Can  you  carry  on  this  department 
of  the  government  any  longer  in  this  way?"  **No.*'  "Have  you  power  to 
carry  it  on  as  the  public  service  demands  V*  "  I  believe  I  have."  Then  comes 
the  question  how  he  shall  act.  But  whether  a  consul  is  to  be  suspended  or 
removed,  whether  a  defaulting  collector  is  to  be  suspended  or  removed,  does  not 
involve  the  execution  of  the  great  powers  of  the  government.  It  may  be  car- 
ried on ;  he  may  be  of  opinion  with  less  advantage ;  he  may  be  of  opinion  not 
in  accordance  with  the  requirements  of  the  Constitution,  but  it  may  be  carried 
on  without  serious  embarrassment  or  difficulty.  Until  that  question  is  settled 
he  does  not  find  it  necessary  to  make  it — settled  in  some  way,  by  some  person 
who  has  an  interest  to  raise  and  have  it  settled. 

I  wish  to  observe,  also,  (the  correctness  of  which  observation  I  think  the 
Senate  will  agree  with,)  that  these  changes  which  have  been  made  in  the  forms 
of  the  commlsj^ions  really  have  nothing  to  do  with  this  subject ;  for  instance, 
the  change  is  made  in  the  Department  of  State,  "  subject  to  the  conditions  pre- 
scribed by  law."  That  is  the  tenure  on  which  I  think  all  commissions  should 
originally  have  run,  and  ought  to  continue  to  run.  It  is  general  enough  to  em- 
brace all.  If  it  is  a  condition  prescribed  by  law  that  the  Senate  must  consent 
to  the  removal  of  the  incumbent  before  he  is  rightfully  out  of  office,  it  covers 
that  case.  If  the  tenure-of-office  bill  be  not  a  law  of  the  land  because  it  is  not 
in  accordance  with  the  Constitution,  it  covers  that  case.  It  covers  every  case 
necessarily  from  its  terms,  for  every  officer  does,  ami  should,  and  must  hold 
subject  to  the  conditions  prescribed  by  law — not  necessarily  a  law  of  Congress 
but  a  law  of  the  land — the  Constitution  being  supreme  in  that  particular. 

There  is  another  observation,  also,  and  that  is,  that  the  change  that  was  made 
in  the  Department  of  the  Treasury — *'  until  a  successor  be  appointed  and  quali- 
fied"— has  manifestly  nothing  whatever  to  do  with  the  subject  of  removal. 
Whether  the  power  of  removal  be  vested  in  the  President  alone,  or  vested  in  the 
President  by  and  with  the  advice  and  consent  of  the  Senate,  this  clause  does 
not  touch  it.  It  is  just  as  inconsistent  with  removal  by  the  President  with  the 
consent  of  the  Senate  as  it  is  inconsistent  with  the  removal  by  the  President 
alone.  In  other  words,  it  is  the  general  tenure  of  the  office  which  is  described, 
according  to  which  the  officer  is  to  continue  to  hold;  but  he  and  all  other  offi- 
cers hold  subject  to  some  power  of  removal  vested  somewhere,  and  this  change 
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which  has  boen  made  id  the  commission  does  not  declare  where  it  is  vested,  nor 
has  it  any  influence  on  the  question  in  whom  it  is  vested. 

I  wish  to  add  to  this,  that  there  is  nothing,  so  far  as  I  see,  on  this  subject  of 
estoppel,  growing  out  of  the  action  of  the  President,  either  in  sending  the  mes- 
sage to  the  Senate  of  the  12th  of  December,  or  in  the  chihigcs  in  the  commis- 
si(»ns,  or  in  his  sending  to  the  Senate  notices  of  suspensions  of  different  officers, 
which  has  any  bearing  whatever  upon  the  tenure-of-office  act  as  affecting  the 
case  of  Mr.  Stanton.  That  is  a  case  that  stands  by  itself.  The  law  may  be  a 
constitutional  law;  it  may  not  only  be  a  law  under  which  the  President  has 
acted  in  this  instance,  but  under  which  he  is  bound  to  act,  and  is  willing  to  act, 
if  you  please,  in  every  instance;  still,  if  Mr.  Stanton  is  not  within  that  law,  the 
case  remains  as  it  was  originally  presented,  and  that  case  is,  that,  not  being 
within  that  law,  the  first  article  is  entirely  without  foundation. 

I  now,  Mr.  Chief  Justice,  have  arrived  at  a  point  in  my  argument  when,  if  it 
bo  within  the  pleasure  of  the  Senate  to  allow  me  to  suspend  it,  it  will  be  a  boon 
to  me  to  do  so.  I  am  unaccustomed  to  speak  in  so  large  a  room,  and  it  is 
fatiguing  to  mo.  Still,  I  would  not  trespass  at  all  upon  the  wishes  of  the  Sen- 
ate if  they  desire  me  to  proceed  further. 

Mr.  Johnson.  I  move  that  the  court  adjourn  until  to-morrow  at  12  o'clock. 

The  motion  was  agreed  to ;  and  the  Senate,  sitting  for  the  trial  of  the  im- 
peachment, adjourned. 


Friday,  April  10,  1868 

The  Chief  Justice  of  the  United  States  entered  the  Senate  chamber  at  12 
o'clock  and  took  the  chair. 

The  usual  proclamation  having  been  made  by  the  Sergeant-at-arms, 

The  managers  of  the  impeachment  on  the  part  of  the  House  of  Represonta* 
tives  appeared  and  took  the  seats  assigned  them. 

The  counsel  for  the  respondent  also  appeared  and  took  their  seats. 

The  presence  of  the  House  of  Representatives  was  next  announced,  and  the 
members  of  the  House,  as  in  Committee  of  tlie  Whole,  headed  by  Mr.  E.  B. 
Washburne,  the  chairman  of  that  committee,  and  accompanied  by  the  Speaker 
and  Clerk,  entered  the  Senate  chamber,  and  were  conducted  to  the  seats  pro- 
vided for  them. 

The  Chibf  Justicr.  The  Secretary  will  road  the  minutes  of  the  last  day's 
proceedings. 

The  Secretary  read  the  journal  of  yesterday's  proceedings  of  the  Senate 
sitting  for  the  trial  of  the  impeachment. 

The  Chikf  Justice.  Senators  will  please  to  give  their  attention.  The  coun- 
sel for  the  President  will  proceed  with  the  argument. 

Mr.  Ci'RTis.  Mr.  Chief  Justice  and  Senators,  among  the  points  which  I  acci- 
dentally omitted  to  notice  yesterday  was  one  which  seems  to  me  of  sufficient 
importance  to  return,  audi  for  a  few  moments  to  ask  the  attention  of  the  Senate, 
to  it.  It  will  best  be  exhibited  by  reading  from  Saturday's  proceedings  a  short 
passage.     In  the  course  of  those  proceedings  Mr.  Manager  Butlkr  said : 

It  will  bo  seen,  therefore,  Mr.  President  and  Senators,  that  the  President  of  the  United 
States  says  in  bis  uuswor  that  he  suspended  Mr.  Stanton  under  the  Constitution,  indefinitely 
and  at  bis  pleasure.  I  propose,  now,  unless  it  be  objected  to,  to  show  that  that  is  false  under 
bis  own  hand,  and  I  have  his  letter  to  that  efTect,  which,  if  there  is  no  objection,  I  will  read, 
the  signature  of  which  was  identified  by  C.  £.  Creecy. 

Then  followed  the  reading  of  the  letter,  which  was  this : 

Executive  Mansion, 
Wmikington,  D.  C,  Aygusi  14, 1867. 

Sir  :  In  compliance  with  the  requirements  of  the  eighth  lection  of  the  act  of  Congress  of 
March  2,  1867,  entitled  *'An  act  regulating  Um  tenuxedf  certain  dvil  offices,  "you  are  hei«hy 
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BOtified  that  on  the  12th  instant,  Hon.  Edwin  M.  Stanton  was  suspended  from  office  as  Sec- 
retary of  War,  and  General  Ulysses  S.  Grant  authorized  and  empowered  to  act  as  Socretarj^ 
of  War  ad  interim. 

I  am,  sir,  very  respectfully,  yours, 

ANDREW  JOHNSON. 

This  is  the  letter  which  was  to  show,  under  the  hand  of  the  President,  that 
when  he  said  in  his  answer  he  did  not  snspend  Mr.  Stanton  by  virtue  of  the 
ten ure-of- office  act,  that  statement  was  a  falsehood.  Allow  me  now  to  read  the 
eighth  section  of  that  act : 

That  whenever  the  President  shall,  without  the  ad  vide  and  consent  of  the  Senate,  dcsigf- 
nate,  authorize,  or  employ  any  person  to  perform  the  duties  of  any  office,  he  shall  forthwith 
notify  the  Secretary  of  the  Treasury  thereof;  and  it  shall  be  the  duty  of  the  Secretary  of  the 
Treasury  thereupon  to  communicate  such  notice  to  all  the  proper  accounting  and  disbursing 
officers  of  his  department. 

The  Senate  will  perceive  that  this  section  has  nothing  to  do  with  the  snspen- 
Bion  of  an  officer,  and  no  description  of  what  suspensions  are  to  take  place ;  but 
the  ..ijurpose^of  the  section  is  that  if  in  any  case  the  President,  without  the 
adviceancTconsent  of  the  Senate,  shall,  under  any  circumstances,  designate  a 
third  person  to  perform  temporarily  the  duties  of  an  office,  he  is  to  make  a  report 
of  that  designation  to  the  Secretary  of  the  Treasury,  and  that  officer  is  to  give 
the  necessary  information  of  the  event  to  his  subordinate  officers.  The  section 
applies  in  terms  to  and  includes  all  cases.  It  applies  to  and  includes  cases  of 
designation  on  account  of  sickness,  or  absence  or  resignation,  or  any  cause  of 
vacancy,  whether  temporary  or  permanent,  and  whether  occurring  by  reason  of 
a  suspension  or  of  a  removal  from  office ;  and,  therefore,  when  the  President 
says  to  the  Secretary  of  the  Treasury,  "I  give  you  notice  that  I  have  de^iignated 
Greneral  Grant  to  perform  the  duties  ad  interim  of  Secretary  of  War,"  he 
makes  no  allusion,  by  force  of  that  letter,  to  the  mauner  in  which  that  vacancy 
has  occurred,  or  the  authority  by  which  it  has  been  created  ;  and  hence,  instead 
of  this  letter  showing,  under  the  President's  own  hand,  that  he  had  stated  a 
falsehood,  it  has  no  reference  to  the  subject-matter  of  the  power  or  tlie  occasioii 
of  Mr.  Stanton's  removal. 

Mr.  Manager  Butler.  Read  the  second  section,  please;  the  first  clause  of  it. 

Mr.  Curtis.  What  did  the  manager  call  for  ? 

Mr.  Manager  Butler.  Read  the  first  clause  of  the  second  section  of  the  act, 
which  says  that  in  no  other  case  except  when  he  suspends  shall  he  appoint. 

Mr.  Curtis.  The  second  section  provides  : 

That  when  any  officer  appointed  as  aforesaid,  excepting  judges  of  the  United  States 
courts,  shall,  during  a  recess  of  the  Senate,  be  shown  by  satisfactory  evidence,   t&c. 

The  President  is  allowed  to  suspend  such  an  officer.  Now,  the  President 
states  in  his  answer  that  he  did  not  act  under  that  section. 

Mr.  Manager  Butler.  That  is  not  reading  the  section.  That  is  not  what  I 
desired. 

Mr.  Curtis.  I  am  aware  that  is  not  reading  the  section,  Mr.  Manager.  You 
need  not  point  that  out.     It  is  a  very  long  section,  and  I  do  not  propose  to  read  it. 

Mr.  Manager  Butler.  The  first  half  a  dozen  lines. 

Mr.  Curtis.  This  section  authorizes  the  President  to  suspend  in  cases  of  crime 
and  other  cases  which  are  described  in  this  section.  By  force  of  it  the  President 
may  suspend  an  officer.  This  eighth  section  applies  to  all  cases  of  temporary 
designations  and  appointments,  whether  resulting  from  suspensions  under  the 
second  section,  whether  arising  from  temporary  absence,  or  sickness,  or  death, 
or  resignation ;  no  matter  what  the  cause  may  be,  if  for  any  reason  there  is  a 
temporary  designation  of  a  person  to  supply  an  office  ad  interim^  notice  is  to  be 
given  to  the  Secretary  of  the  Treasury ;  and  therefore  I  repeat,  senators,  that 
the  subject-matter  of  this  eighth  section,  and  the  letter  which  the  President  wrote 
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in  consequence  of  it,  have  no  reference  to  the  question  under  what  authority  he     • 
suspended  Mr.  Stanton. 

I  now  ^k  the  attention  of  the  Senate  to  the  second  article  in  the  series  ;  and 
I  will  begin  as  I  began  before,  by  stating  what  the  substance  of  this  article  is, 
what  allegations  its  makes,  so  as  to  be  the  subjects  of  proof,  and  then  the  Senate 
will  be  prepared  to  see  how  far  each  one  of  these  allegations  is  supported  by 
what  is  already  in  the  case,  and  I  shall  be  enabled  to  state  what  we  propose  to 
offer  by  way  of  proof  in  respect  to  each  of  them.     The  substantive  allegations  ' 
of  this  second  article  are  that  the  delivery  of  the  letter  of  authority  to  General 
Thomas  was  without  authority  of  law;  that  it  was  an  intentional  violation  of  -i. 
the  tenure- of-office  act ;  that  it  was  an  intentional  violation  of  the  Constitution  -^ 
of  the  United  States ;  that  the  delivery  of  this  order  to  General  Thomas  was  ^ 
made  with  intent  to  violate  both  the  act  and  the  Constitution  of  the  United 
States.     That  is  the  substance  of  the  second  article.     The  Senate  will  at  once 
perceive  that  if  the  suspension  of  Mr.  Stanton  was  not  a  violation  of  the  tenure- 
of-oflSce  act  in  point  of  fact,  or,  to  state  it  in  other  terms,  if  the  case  of  Mr.  % 
Stanton  is  not  within  the  act,  then  his  removal,  if  he  had  been  removed,  could 
not  be  a  violation  of  the  act. 

If  his  case  is  not  within  the  act  at  all,  if  the  act  does  not  apply  to  the  case 
of  Mr.  Stanton,  of  course  his  removal  is  not  a  violation  of  that  act.  If  Mr. 
Stanton  continued  to  hold  under  the  commission  which  he  received  from  Presi- 
dent Lincoln,  and  his  tenure  continued  to  be  under  the  act  of  1789,  and  und^jr 
his  only  commission,  which  was  at  th6  pleasure  of  the  President,  it  was  no  vio- 
lation of  the  tenure-of-office  act  for  Mr.  Johnson  to  remove,  or  attempt  to  remove, 
Mr.  Stanton ;  and  therefore  the  Senate  will  perceive  that  it  is  necessary  to  come 
back  again,  to  recur  under  this  article,  as  it  will  be  necessary  to  recur  under  the 
whole  of  the  tirst  eight  articles,  to  the  inquiries,  first,  whether  Mr.  Stanton's 
case  was  within  the  tenure-of-office  act ;  and  secondly,  whether  it  was  so  clearly 
and  plainly  within  that  act  that  it  cannot  be  attributed  to  the  President  as  a 
high  misdemeanor  that  he  construed  it  not  to  include  his  case.  But  suppose  the 
case  of  Mr.  Stanton  is  within  the  tenure-of-office  act,  still  the  inquiry  arises 
whether  what  was  done  in  delivenng  this  letter  of  authority  to  General  Thomas 
was  a  violation  of^that  act ;  and  that  renders  it  necessary  that  I  should  ask 
your  careful  attention  to  the  general  subjects-matter  of  this  act,  and  the  par- 
ticular provisions  which  are  inserted  in  it  in  reference  to  each  of  those  subjects. 

Senators  will  recollect  undoubtedly  that  this  law,  as  it  was  finally  passed, 
differs  from  the  bill  as  it  was  originally  introduced.  The  law  relates  to  two 
distinct  subjects.  One  is  removal  from  office;  the  other  pubject  is  appointments 
of  a  certain  character  made  under  certain  circumstances  to  fill  offices.  It  seems 
that  a  practice  had  grown  up  under  the  government  that  where  a  person  was 
nominated  to  the  Senate  to  fill  an  office,  and  the  Senate  either  did  not  act  on 
his  nomination  during  their  session  or  rejected  the  nomination,  after  the  adjourn- 
ment of  the  Senate  and  in  the  recess  it  was  considered  competent  for  the  Presi- 
dent by  a  temporary  commission  to  appoint  that  same  person  to  that  same 
office ;  and  that  was  deemed  by  many  senators,  unquestionably  by  a  majority, 
and  I  should  judge  from  reading  the  debates  by  a  large  majority  of  the  Senate, 
to  be  an  abuse  of  power — not  an  intentional  abuse.  But  it  was  a  practice  which  -^ 
had  prevailed  under  the  government  to  a  very  considerable  extent.  It  was  not 
limited  to  very  recent  times.  It  had  been  supported  by  the  opinions  of  differ- 
ent Attorneys  General  given  to  different  Presidents.  But  still  it  was  consid- 
ered by  many  senators  to  be  a  departure  from  the  spirit  of  the  Constitution, 
and  a  substantial  derogation  from  the  just  power  of  the  Senate  in  respect  to 
nominations  for  office.  That  being  so,  it  will  be  found  on  an  examination  of 
this  law  that  the  first  and  second  sections  of  the  act  relate  exclusively  to 
removals  from  office  and  temporary  suspensions  in  the  recess  of  the  Senate ; 
while  the  third  section  and  several  of  the  following  sections,  to  which  I  akall 
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ask  your  particular  attentioa,  relate  exclusively  to  thia  other  subject  of  appoint^ 
meats  made  to  office  after  the  Senate  bad  refused  to  concur  in  the  nominatioQ  of 
the  person  appointed.     Allow  me  now  to  read  from  the  third  section  : 

That  the  President  shall  have  power  to  611  all  vacancies  which  may  happen  during  the 
rec€8s  of  the  Senate,  by  reason  of  death  or  resignation — 

I  pause  here  to  remark  that  this  does  not  include  all  cases.    It  does  not  include 

any  case  of  the  expiration  of  a  commic^siou.     It  includes  simply  death  and  resig- 

•  nation,  not  cases  of  the  expiration  of  a  commission  during  the  recebs  of  the 

Senate      Why  these  were  thus  omitted  I  do  not  know ;  but  it  is  manifest  that 

the  law  does  not  aflfect  to,  and  in  point  of  fact  does  not,  cover  all  cases  which 

might  arise  belonging  to  thia  general  clasa  to  which  this  section  was  designed  to 

refer. 

The  law  goes  on  to  say — 

/  That  the  President  shall  have  power  to  fill  all  vacancies  which  may  happen  during  the 
/recess  of  tho  Senate,  by  reason  of  death  or  resignation,  by  granting  commissions  which  shall 
I  expire  at  the  end  of  their  next  session  thereafter.  And  if  no  appointment,  by  and  with  the 
advice  and  con'tent  of  the  Senate,  sliall  be  made  to  such  office  so  vacant  or  temporarily  tilled 
as  aforesaid  during  such  next  session  of  the  Senate,  such  office  shall  remain  iii  abeyance, 
without  aiiy  salary,  fees,  or  emoluments  attached  thereto,  until  the  same  shall  be  filled  bv 
appointment  thereto,  by  and  with  the  advice  and  consent  of  the  Senate :  and  during  sach 
time  all  the  j^owers  and  duties  belonging  to  such  office  shall  be  exercised  by  such  other  offi- 
cer as  may  by  law  exercise  such  powers  and  duties  in  case  of  a  vacancy  in  such  office. 

Here  all  the  described  vacancies  in  office  occurring  during  the  recess  of  the 
Senate  and  the  failure  to  fill  those  vacancies  in  accordance  with  the  advice  of 
the  Senate  are  treated  as  occasioning  an  abeyance  of  such  offices.  That  applies, 
as  I  have  said,  to  two  classes  of  cases,  vacancies  happening  by  reason  of  death 
or  resignation.     It  does  not  apply  to  any  other  vacancies. 

The  next  section  of  this  law  does  not  relate  to  this  subject  of  filling  offices, 

but  to  tlie  snbject  of  removals  : 

That  nothing  in  this  act  contained  shall  be  construed  to  extend  the  term  of  any  office  the 
duration  of  which  is  limited  by  law. 

The  fifth  section  is  : 

That  if  any  person  shall,  contrary  to  the  provisions  of  this  act,  accept  any  appointment  to 
or  employment  in  any  office,  or  shall  hold  or  exercise,  or  attempt  to  hold  or  exercise,  any  such 
office  or  employment,  he  shall  be  deemed,  and  is  hereby  declared  to  be,  guilty  of  a  hi^rh  mis- 
demeanor, and,  upon  trial  and  conviction  thereof,  he  shall  be  punished  therefor  by  a  tine  not 
exceeding  $10,(JUU,  or  by  imprisonment,  &c. 

Any  person  who  shall,  "  contrary  to  the  provisions  of  this  act,"  accept  any 
appointment.  What  are  the  "provisions  of  this  act"  in  respect  to  accepting 
any  appointment  ?  They  are  found  in  the  third  -eection  of  the  act  putting  cer- 
tain offices  in  abeyance  under  the  circumstances  which  are  described  in  that  sec- 
tion. If  any  person  does  accept  an  office  which  is  thus  put  into  abeyance,  or 
any  employment  of  authority  in  respect  to  6uch  office,  he  comes  within  the  penal 
provisions  of  the  fifth  sectiob ;  but  outside  of  that  there  is  no  such  thing  as 
.  accepting  an  office  contrary  to  the  provisions  of  the  act,  because  the  provisions 
of  the  act,  in  respect  to  filling  offices,  extend  no  further  than  to  these  cases  ; 
and  so,  in  the  next  section  it  ia  declared  : 

That  every  removal,  appointment,  or  employment  made,  had,  or  exercised,  contrary  to 
the  provisions  of  this  act,  and  the  making,  signing,  sealing,  countersigning,  or  issuiue  oi 
any  commission  or  letter  of  authority  for  or  in  respect  to  any  such  appointment  or  employ 
ment,  shall  be  deemed,  and  are  hereby  declared  to  be,  high  misdemeanors,  &c. 

Here,  again,  the  making  of  a  letter  of  authority  contrary  to  the  provisions  of 
the  act,  can  refer  only  to  those  cases  which  the  act  itself  has  described,  which 
the  act  itself  has  prohibited ;  and  any  other  cases  which  are  outside  of  such 
pi^ohibition,  as  this  case  manifestly  is,  do  not  come  within  its  provisions. 

The  stress  of  this  article,  however,  does  not  seem  to  me  to  depend  at  all  upon 
this  question  of  the  construction  of  this  law,  but  upon  a  totally  different  matter, 
whice  I  agree  should  be  fairly  and  carefully  considered.     The  important  allega- 
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tion  of  the  article  is  that  this  letter  of  anthority  was  given  to  Oeneral  Thomas 
enabling  him  to  perform  the  dnties  of  Secretary  of  War  ad  interim  without  < 
authority  of  law ;  that  I  conceive  to  be  the  main  inquiry  which  arises  under 
this  article,  provided  the  case  of  Mr.  Stanton  and  his  removal  are  within  the 
tennre-of-office  bill  at  all. 

I  wish  first  to  bring  to  the  attention  of  the  Senate  the  act  of  1795,  which  is 
found  in  1  Statutes  at  Large,  page  415.  It  is  a  short  act,  and  I  will  read  the 
whole  of  it : 

That  in  case  of  vacancy  in  the  office  of  Seeretaiy  of  State,  Secretary  of  tlie  Treasury, 
or  of  the  Secretary  of  the  Department  of  War,  or  of  any  officer  of  either  of  the  said  depart- 
ments, whose  appointment  is  not  in  the  head  thereof,  wbereb;^  they  cannot  perform  the  datie- 
of  their  said  respective  offices,  it  shall  be  lawful  for  the  President  of  the  United  States,  irt 
case  he  shall  think  it  necessary,  to  authorize  any  person  or  persons,  at  his  discretion,  to  per- 
form the  duties  of  the  said  respective  offices  until  a  successor  be  appointed  or  such  vacancit*  -i 
be  filled:  Ptwrided,  That  no  one  vacancy  shall  be  supplied,  in  manner  aforesaid,  for  a 
longer  term  than  six  months. 

This  act,  it  has  been  suggested,  may  have  been  repealed  by  the  act  of  Feb- 
ruary 20,  1863,  which  is  found  in  12  Statutes  at  Large,  page  656.  This  also 
is  a  short  act,  and  I  will  trespass  on  the  patience  of  the  Senate  by  reading  it : 

That  in  case  of  the  death,  resignation,  absence  from  the  seat  of  g^verument,  or  sickness 
of  the  head  of  any  executive  department  of  the  government,  or  of  anv  officer  of  either  of  the 
said  departments  whose  appointment  is  not  in  the  head  thereof,  whereby  they  cannot  perform 
the  duties  of  their  respective  offices,  it  shall  be  lawful  for  the  President  of  the  United  States, 
in  case  he  shall  think  it  necessaiy,  to  authorise  the  head  of  any  other  executive  department, 
or  other  officer  in  either  of  said  departments  whose  appointment  is  vested  in  the  Jrresident, 
at  his  discretion,  to  perform  the  duties  of  the  said  respective  offices  until  a  successor  be 
appointed,  or  until  such  absence  or  inability  by  sickness  shall  cease:  Provided,  That  no  one 
vacancy  shall  be  supplied  in  manner  aforesaid  for  a  longer  term  than  six  months. 

These  acts,  as  the  Senate  will  perceive,  although  they  may  be  said  in  some 
sense  to  relate  to  the  same  general  subject-matter,  contain  very  different  pro- 
visions, and  the  later  law  contains  no  express  repeal  of  the  other.  If,  thererore, 
the  later  law  operates  as  a  repeal,  it  is  only  as  a  repeal  by  implication.  It  says 
in  terms  that  <*  all  acts  and  parts  of  acts  inconsistent  with  this  act  are  hereby 
repealed."  That  a  general  principle  of  law  would  say  if  the  statute  did  not 
speak  those  words.  The  addition  of  those  words  adds  nothing  to  its  repealing 
power.  The  same  inquiry  arises  under  them  that  would  arise  if  they  did  not 
exist,  namely,  how  far  is  this  later  law  inconsistent  with  the  provisions  of  the 
earlier  law  ? 

There  are  certain  rules  which  I  shall  not  fittigue  the  Senate  by  citing  cases 
to  prove  because  every  lawyer  will  recognize  them  as  settled  rules  upon  this 
subject.  » 

In  the  first jplace  there  is  a  rule  that  (^peals  by  implication  are  not  favored 
by  the  courts^  This  is,  as  I  understana  it,  because  the  courts  act  on  the  * 
assumption  or  the  principle  that  if  the  legislature  reallv  intended  to  repeal  the 
law  they  would  have  said  so ;  not  that  they  necessarily  must  say  so,  oecause 
there  arc  repeals  by  implication ;  but  the  presumption  is  that  if  the  legislature 
entertained  a  clear  and  fixed  purpose  to  repeal  a  former  law,  they  would  be 
likely  at  least  to  have  said  so ;  and,  therefore,  the  rule  is  a  settled  one  that 
repeals  by  implication  are  not  favored  by  the  courts.  Another  rule  is  that  the 
Repugnancy  between  the  two  statutes  must  be  clearT^  It  is  not  enough  that 
under  some  circumstances  one  may  possibly  be  repugnant  to  the  other.  The 
repugnancy,  as  the  language  of  the  books  is,  between  the  two  must  be  clear, 
and  if  the  two  laws  can  stand  together  the  latter  does  not  impliedly  repeal  the 
former.  If  senators  have  any  desire  to  recur  to  the  authorities  on  this  subject, 
they  will  find  a  sufficient  number  of  them  collected  in  Sedgwick  on  Statute 
Law,  page  126. 

Now,  there  is  no  repugnancy  whatsoever  between  these  two  laws,  that  I  can 
perceive.    The  act  of  1795  applies  to  all  vacancies,  however  created.    The  ad*' 
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,iof  1863  applies  only  to  Tac«ncies,  temponrj  or  otherwise,  occasioned  by  death 
Wnd  resignation ;   remoTals  from  office,  expiration  of  commissions,  are  not 
Included.    The  act  of  1795  ap^ies  only  to  vacancies ;  the  act  of  1863  to  tem- 
porary absences  or  sickness.    The  subject-matter,  therefore,  of  the  laws  is  dif- 
ferent ;  there  is  no  inconsistency  between  them ;  each  may  stand  together  and 
operate  upon  the  cases  to  which  each  applies ;  and  therefore  I  submit  that,  in 
the  strictest  view  which  may  ultimately  be  taken  of  this  subject,  it  is  not  prae- 
ticable  to  maintain  that  the  later  law  repealed  altogether  the  act  of  1795. 
But  whether  it  did  or  not,  I  state  again  what  I  have  had  so  often  occasion  to 
repeat  before ;  is  it  not  a  fair  question  I  is  it  a  crime  to  be  on  one  side  of  that 
question  and  not  on  the  other  t     Is  it  a  high  misdemeanor  to  believe  that  a  cer- 
tain view  taken  of  the  repeal  of  this  earlier  law  by  the  later  one  is  a  sound 
view  ?    I  submit  that  that  would  be  altogether  too  stringent  a  rule,  even  for 
the  honorable  managers  themselves  to  contend  for ;  and  they  do  not,  and  the 
Uouse  of  Representatives  does  not,  contend  for  any  such  rule.    Their  article 
alleges  as  matter  of  fitct  that  there  was  a  wilful  intention  on  the  part  of  the 
President  to  issue  this  letter  to  General  Thomas  without  authority  of  law ;  not 
on  mistaken  judgment,  not  upon  an  opinion  which,  after  due  consideration, 
lawyers  might  differ  about ;  out  by  reason  of  a  wilful  intention  to  act  without 
authority ;  and  that,  I  submit,  from  the  nature  of  the  case,  cannot  be  made  out. 
The  next  allegation  in  this  article  to  which  I  desire  to  invite  the  attention  of 
^   the  Senate  is,  that  the  giving  of  this  letter  to  General  Thomas  during  the  ses- 
sion of  the  Senate  was  a  violation  of  the  Constitution  of  the  United  States. 
That  will  require  your  attentive  consideration.    The  Constitution,  as  yon  are 
well  aware,  has  provided  for  two  modes  of  filling  offices.    The  one  \a  oy  tem- 
porary commissions,  during  the  recess  of  the  Senate,  when  the  vacancy  hap- 
pens in  the  recess ;  the  other  is  by  appointment  with  the  advice  and  consent  of 
the  Senate,  followed  by  a  commission  from  the  President ;  but  it  very  early  be- 
came apparent  to  those  who  administered  the  eovcrnment  that  cases  must  occur 
to  which  neither  of  those  modes  dictated  by  the  Constitution  would  be  applica- 
ble, but  which  must  be  provided  for :  cases  of  temporary  absence  of  the  head 
of  a  department  the  business  of  which,  especially  auring  the  session  of  Con- 
gress, mustj  for  the  public  interest,  continue  to  be  administered  ;  cases  of  sick- 
ness; cases  of  resignation  or  removal,  for  the  power  of  removal,  at  any  rate  in 
that  day,  was  held  to  be  in  the  President;  cases  of  resignation  or  removal  in 
reference  to  which  the  President  was  not,  owing  to  the  suddenness  of  the  occur- 
rence, in  a  condition  immediately  to  make  a  nomination  to  fill  the  office,  or  even 
to  issue  a  commission  to  fill  the  office,  if  such  vacancy  occurred  in  vacation ;  and 
therefore  it  became  necessary  by  legislation  to  supply  these  administrative  defects 
which  existed  and  were  not  provided  for  bv  the  Constitution.   And  accordingly, 
beginning  in  1792,  there  will  be  found  to  oe  a  series  of  acts  on  this  subject  of 
filling  vacancies  by  temporary  or  ad  interim  authority ;  not  appointments,  not 
filling  vacancies  in  offices  by  a  commission  in  the  recess  of  the  Senate,  nor  by  a 
commission  signed  by  the  President  in  consequence  of  the  advice  and  consent 
of  the  Senate,  but  a  mode  of  designating  a  particular  person  to  perform  tem- 
porarily the  duties  of  some  particular  office,  which  otherwise,  before  the  office 
can  be  filled  in  accordance  with  the  Constitution,  would  remain  unperformed. 
These  acts  are  one  of  May  8,  1792,  section  8,  (1  Statutes  at  Large,  p.  281 ;) 
February  17,  1795,  (1  Statutes  at  Large,  p.  415;)  and  last,  in  February  20, 
1863,  (12  Statutes  at  Largo,  p.  656.) 

The  Senate  will  observe  what  particular  difficulty  these  laws  were  designed 
to  meet.  This  difficulty  was  the  occurrence  of  some  sudden  vacancy  in  office 
or  some  sudden  inability  to  perform  the  duties  of  an  office;  and  the  intention  of 
each  of  these  laws  was,  each  being  applied  to  some  particular  class  of  cases,  to 
Hiake  provision  that  notwithstanding  there  was  a  vacancy  in  the  office,  or  not- 
withstanding there  was  a  temporary  disability  in  the  officer  without  a  vacancy. 
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Btill^^^Ls  of  ihe  office^^^^fce  ttimporarflj  diocbarged.  That  waa  tlie 
pui^^l^Biese  laws.  It  ^^^^^  erideut  that  tlieee  kemporaiy  Tacancies 
are  ^R^^ble  to  occur  di^^^^^eeiioD  of  the  Senate  as  during  tlie  recess 
of  Lbe  Senate ;  that  it  is  juat^^H^^iy  to  have  a  set  of  legislative  proviaians 
to  enable  tbe  President  to  ca^^^^K^  public  service  in  case  of  these  vacancica 
and  inabilitiea  during  the  BeHBt^^B^Renntc  as  during  the  recesa  of  the  Senate; 
and,  accordingly,  it  will  be  foi^^R^Koking  into  these  lava,  that  tbey  make 
no  distinction  between  the  ees^H^Mfce  Senate  and  tbe  recesaee  of  tbe  Senate 
in  reference  to  theao  tcMporsry  authorities.  "  Whenever  a  vacancy  ahall  occur"  * 
is  tbe  language  of  the  law — "  whenever  there  ahall  be  a  dealb  or  a  resignation 
or  an  absence  or  a  aickneoa."  The  law  appliea  when  tbe  event  occurs  that  the 
law  contemplates  as  an  emergency ;  and  tbe  particular  time  when  it  occurs  is  of 
DO  consequence  in  itself,  and  is  deemed  by  the  law  of  no  consenneuce.  In 
accordance  with  this  view,  senators,  has  been  the  anifomi  and  settled  and  fre- 
quent practice  of  the  govcmmout  from  ita  very  earlicet  date,  aa  I  am  instructed 
we  shall  prove,  not  in  any  one  or  two  or  few  instances,  but  in  great  numbers  of 
instances.  That  has  been  the  practical  construction  put  upon  these  laws  fivm 
the  time  when  the  earliest  law  was  passed  in  1792,  and  it  has  continued  down 
to  this  day. 

The  honorable  managers  themselves  read  a  list  a  few  days  since  of  temporaiy 
appointments  during  tbe  session  of  the  iSennte  of  beads  of  departments,  which 
amounted  in  number,  if  I  counted  them  accurately,  to  upward  of  thirty ;  and 
if  you  add  to  these  the  cases  of  officers  below  the  heads  of  depnrtmeals,  tbe 
number  will  be  found,  of  eonrse,  to  be  much  increased ;  and,  in  the  course  of 
exhibiting  this  evidence,  it  will  be  found  that,  although  tbe  instances  are  not 
numerous,  for  they  are  not  very  likely  to  occur  in  practice,  yet  instances  have 
occurred  on  all  fours  with  the  one  which  is  now  before  the  senate  where  there 
has  been  a  removal  or  a  suspension  of  an  officer,  aomctimea  one  and  sometime- 
the  other,  and  the  designation  of  a  person  has  been  made  at  the  same  time  tern 
porarily  to  diachiirge  the  duties  of  that  office. 

The  Senate  will  see  that  in  practice  such  things  mnat  naturally  occur.  Tak 
the  case,  for  instance,  of  Mr.  ll  loyd,  which  I  alluded  to  yesterday.  Mr.  Floyd 
went  ont  of  office.  Hia  chief  clerk  was  a  person  believed  to  be  in  aympatny 
with  him  and  under  his  control.  If  the  third  section  of  the  act  of  1789  was 
allowed  to  operate,  the  control  of  the  office  went  into  the  hands  of  that  clerk. 
The  Senate  was  in  seaaion.  The  public  safety  did  not  permit  the  War  Depart- 
ment to  be  left  in  that  predicament  for  one  hour,  if  it  could  be  avoided,  and 
President  Buchanan  sent  down  to  the  Poat  Office  Department  and  brought  the 
Postraaater  General  to  the  War  Department,  and  put  it  in  his  ch.irge.  Tliere 
was  then  in  this  body  a, sufficient  number  of  persona  to  look  after  that  matter. 
They  felt  an  interest  in  it.  and  consequently  they  passed  a  resolve  inquiring  of 
President  Bacliaoan  by  what  anthority  he  had  made  an  appointment  of  a  per- 
son to  take  cliarge  of  the  War  Department  without  their  consent,  without  a 
nomination  to  them,  and  their  advising  and  consenting  to  it,  to  which  a  meaaage 
was  eeiit  in  answer  containing  the  facts  on  this  subject,  and  showing  to  the  Sen- 
ate of  that  day  the  propriety,  tbe  necessity,  and  the  long-continued  practicr 
under  which  this  autliority  was  exercised  by  him,  and  giving  a  achcdule  ninnin>; 
through  the  time  of  General  Jackaon  and  Ilia  two  immediate  anccessora,  I  think, 
showing  great  numben  of  ad  inlerin  appointments  of  thia  character,  and  to 
those,  as  I  have  said,  we  shall  add  a  very  considerable  number  of  others. 

I  submit,  then,  that  there  can  be  no  ground  whatever  for  the  allegatioa  that 
this  ad  interim  appointment  was  a  violation  of  the  Gonstitntion  of  the  United^ ' 
States.     The  h'gislation  of  Congress  is  a  anfficient  answer  to  that  charge. 

I  pass,  therefore,  to  the  next  article  which  I  wish  to  consider,  and  that  is  not 
tbe  next  in  number,  bat  the  eighth  ;  and  I  take  it  in  this  order  because  the 
eighth  article,  as  I  have  analyzed  it,  diffisn  fhtm  the  second  only  in  one  partica- 
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lar ;  and  therefore,  takinf^  that  in  connectioii  with  the  secoad,  of  which  I  have 
just  been  speaking,  it  will  be  necessaiy  for  me  to  aay  but  arery  few  worda  con- 
cerning it. 

It  charges  an  attempt  unlawfully  to  control  the  appropriations  made  by  Con- 
•  gress  for  Uie  military  service,  and  that  ia  all  there  is  in  it  except  what  there  is 
in  the  second  article. 

Upon  that,  certainly,  at  this  stage  of  the  ^aaf,  I  do  not  deem  it  necessary  to 
make  any  observations.  The  Senate  will  reinember  the  offbr  of  proof  on  the 
part  of  the  managers  designed,  as  was  stated,  to  connect  the  President  of  the 
United  States,  through  his  private  secretary,  with  the  treasury,  and  thus  enable 
him  to  use  unlawfully  appropriations  m<ide  for  the  military  service.  The  Senate 
will  recollect  tho  fate  of  that  offer,  and  that  the  evidenee  was  not  received ;  and 
therufore  it  seems  to  me  quite  unnecessary  for  me  to  pause  to  comment  any 
farther  upon  this  eighth  article. 

I  advance  to  the  third  article,  and  here  the  allegations  are  that  the  President 
appointed  General  Thomas ;  second,  that  he  did  this  without  the  advice  and 
consent  of  the  Sentate ;  third,  that  he  did  it  when  no  vacancy  had  happened  in 
t  the  recess  of  the  Senate ;  fourth,  that  he  did  it  when  there  was  no  vacancy  at 
the  time  of  the  appointment ;  and  fifth,  that  he  committed  a  high  misdemeanor 
by  thus  intentionally  violating  the  Constitution  of  the  United  States. 

I  desire  to  say  a  word  or  two  upon  each  of  these  points ;  and  first  Ire  deny 
that  he  ever  appointed  General  Thomas  to  an  office.  An  appointment  can  be 
"f"^'  made  to  an  office  only  by  the  advice  and  consent  of  the  Senate,  and  through  a 
commission  signed  by  the  President,  and  bearing  the  great  seal  of  the  govern- 
ment That  is  the  only  mode  in  which  an  appointment  can  be  made.  The 
President,  as  I  have  said,  may  temporarily  commission  officers  when  vacancies 
occur  during  the  recess  of  the  Senate.  That  is  not  an  appointment.  It  is  not 
so  termed  in  the  Constitution.  A  clear  distinction  is  drawn  between  the  two. 
The  President  also  may,  under  the  acts  of  ]  795  and  1863,  designate  persons 
who  shall  temporarily  exercise  the  authority  and  perform  the  duties  of  a  certain 
office  when  there  is  a  vacancy ;  but  that  is  not  an  appointment.  The  office  is 
not  filled  by  such  a  designation.  Now,  all  which  the  President  did  was  to  issue 
a  letter  of  authority  to  General  Thomas,  authorizing  him  ad  interim  to  perform 
the  duties  of  Secretary  of  War.     In  no  sense  was  this  an  appointment. 

It  is  said  it  was  made  without  the  advice  and  consent  of  the  Senate.  Cer- 
ti  tainly  it  was.  How  can  the  advice  and  consent  of  the  Senate  be  obtained  to  an 
ad  interim  authority  of  this  kind  under  any  of  these  acts  of  Congress  ?  It  is 
not  an  appointment  that  is  in  view.  It  is  to  supply  temporarily  a  defect  in  the 
administrative  machinery  of  the  government.  If  he  had  gone  to  the  Senate  for 
their  advice  and  consent,  he  must  have  gone  on  a  nomination  made  by  him  of 
General  Thomas  to  this  office,  a  thing  he  never  intended  to  do,  and  never  made 
any  attempt  to  cany  into  effect. 

It  is  said  no  vacancy  happened  in  the  recess.  That  I  have  already  consid- 
ered. Temporary  appointments  arc  not  limited  to  the  temporary  supply  of 
vacancies  happening  in  the  recess  of  the  Senate,  as  I  have  already  endeavored 
to  show. 

It  is  said  there  was  no  vacancy  at  the  time  the  act  was  done.  That  is  b^ 
ging  the  question.  If  Mr.  Stanton's  case  was  not  within  the  tenure- of-office  act, 
if,  as  I  have  so  often  repeated,  he  held  under  the  act  of  1789,  and  at  the  pleasure 
of  the  President,  the  moment  ho  received  that  order  which  General  Thomas  car- 
ried to  him  there  was  a  vacancy  in  point  of  law,  however  he  may  have  refused 
to  perform  his  duty  and  prevented  a  vacancy  from  occurring  in  point  of  fact. 
But  the  Senate  will  perceive  these  two  letters  were  to  be  del  vered  to  Gen- 
eral Tiiomas  at  the  same  time.  One  of  them  is  an  order  to  Mr.  Stanton  to 
vacate  the  office ;  the  other  is  a  direction  to  General  Thomas  to  take  possession 
when  Mr.  Stanton  obeys  the  order  thus  given.    Now»  may  not  the  President  of 
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the  United  States  issue  a  letter  of  aatliority  in  contemplation  that  a  vacancj  is 
ahout  to  occur  7  Is  he  bound  to  take  a  technical  view  of  this  subject,  and  hare 
the  order  creating  the  vacancj  first  sent  and  delivered,  and  then  sit  down  at  his 
table  and  sign  the  letter  of  authority  afterward  f  If  he  expects  a  vacancy,  if 
he  has  done  an  act  which  in  his  judgment  is  sufBcient  to  create  a  vacancj,  may 
he  not,  in  contemplation  that  that  vacancy  is  to  happen,  sign  the  necessary 
paper  to  give  the  temporary  authority  to  carry  on  the  duties  of  the  office  ? 

Last  of  all,  it  is  said  he  committea  a  high  misdemeanor  by  intentionally  vio- 
lating the  Constitution  of  the  United  States  when  he  gave  General  Thomas  this 
letter  of  authority.  If  I  have  been  successful  in  the  argument  I  have  already 
addressed  to  you  yon  will  be  of  opinion  that  in  point  of  fact  there  was  no  vio- 
lation of  the  Constitution  of  the  United  States  by  delivering  this  letter  of 
authority,  because  the  Constitution  of  the  United  States  makes  no  provision  on 
the  subject  of  these  temporary  authorities,  and  the  law  of  Congress  has  made 
provision  equally  applicable  to  the  recess  of  the  Senate  and  to  its  session. 

Here,  also,  I  beg  leave  to  remind  the  Senate  that  if  Mr.  Stanton's  case  does 
not  fall  within  the  tenure-of-office  act,  if  the  order  which  the  President  gave  to 
him  to  vacate  the  office  was  a  lawftil  order  and  one  which  he  was  bound  to  obey, 
everything  which  is  contained  in  this  article,  as  well  as  in  the  preceding  articles, 
fails.  It  is  impossible,  I  submit,  for  the  honorable  manaeere  to  construct  a  case 
of  an  intention  on  the  part  of  the  President  to  violate  the  Constitution  of  the 
United  States  out  of  anything  which  he  did  in  reference  to  the  appointment  of 
General  Thomas,  provided  the  order  to  Mr.  Stanton  was  a  lawful  order  and  Mr. 
Stanton  was  bound  to  obey  it. 

I  advance,  now,  senators,  to  a  different  class  of  articles,  and  they  may  prop- 
erly enough,  I  suppose,  be  called  the  conspiracy  articles,  because  they  rest  upon 
charges  of  conspiracy  between  the  President  and  General  Thomas.  There  are 
fonr  of  them,  the  fourth,  fifth,  sixth,  and  seventh  in  number  as  they  stand. 
The  fourth  and  the  sixth  are  framed  under  the  act  of  July  31,  1861,  which  is 
found  in  12  Statutes  at  Large,  page  284.  The  fifth  and  seventh  are  framed 
under  no  act  of  Congress.  They  allege  an  unlawftil  conspiracy,  but  they  refer 
to  no  law  by  which  the  acts  charged  are  made  unlawful.  The  acts  charged 
are  called  unlawful,  but  there  is  no  law  referred  to  and  no  case  made  by  the 
articles  within  any  law  of  the  United  States  that  is  known  to  the  President's 
counsel.  I  shall  treat  these  articles,  therefore,  the  fourth  and  sixth  together, 
and  the  fifth  and  seventh  together,  because  I  think  they  belong  in  that  order. 
In  the  first  place,  let  me  consider  the  fourth  and  sixth,  which  charge  a  conspiracy 
within  this  act  which  I  have  just  mentioned.  It  is  necessary  for  me  to  read 
the  substance  of  this  law  in  order  that  you  may  see  whether  it  can  have  any 
possible  application  to  this  case.  It  was  passed  on  the  31st  of  July,  1861,  as 
a  war  measure,  and  is  entitled,  **  An  act  to  define  and  punish  certain  conspira- 
cies."    It  provides — 

That  if  two  or  more  persons  within  any  State  or  Territory  of  the  Unitecl  States  shall 
conspire  together  to  overthrow  or  to  put  down  or  to  destroy  by  force  the  ffoveminent  of  the 
United  States,  or  to  levy  war  a^inst  the  United  States,  or  to  oppose  by  force  the  authority 
of  tlie  groYoriioient  of  the  Unit^  States,  or  by  force  to  prevent,  hinder,  or  delay  the  execa- 
tion  of  any  law  of  the  United  States,  or  by  force  to  seize,  take,  or  possess  any  property  of 
the  United  States  against  the  will  or  contrary  to  the  authority  of  the  United  States,  or  by 
force,  or  intimidation,  or  threat  to  prevent  any  person  from  accepting  os  holding  any  office 
or  tmst  or  plac«  of  confidence  under  the  Unltea  States. 

Thetse  are  the  descriptions  of  the  offences.  The  fourth  and  sixth  articles 
contain  allegations  that  the  President  and  General  Thomas  conspired  to>i:ether 
by  force,  intimidation,  and  threats,  to  prevent  Mr.  Stanton  from  continuing  to 
hold  the  office  of  Secretary  for  the  Department  of  War ;  and  also  that  they 
conspired  together  by  force  to  obtain  possession  of  property  belonging  to  the 
United  States.    These  are  the  two  articles  which  I  suppose  are  diesigned  to  be 
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drawn  under  this  act ;  and  these  are  the  allegatbnB  which  are  intended  to  bring 
the  articles  within  it. 

Now,  it  does  seem  to  me  that  the  attempt  to  wrest  this  law  to  any  bearing 
whatsoever  upon  this  prosecution  is  one  of  the  extraordinary  things  which  the 
case  contains.  In  the  first  place,  so  far  from  having  been  designed  to  apply  to 
the  President  of  the  United  States,  or  to  any  act  he  might  do  in  the  course  of 
the  execution  of  what  he  believed  to  be  his  duty,  it  does  not  apply  to  any  man 
or  any  thing  within  the  District  of  Columbia  at  all. 
*     If  two  or  more  pencils  within  any  State  or  Territorj  of  the  United  States. 

Not  within  the  District  of  Columbia.  This  is  a  highly  penal  law,  and  an 
indictment  found  in  the  very  words  of  this  act  charging  Uiings  to  have  been  done 
in  the  District  of  Columbia  and  returned  into  the  proper  court  of  this  Disirict*  I 
will  undertake  to  say,  would  not  bear  a  general  demurrer,  because  there  is 
locality  given  to  tboso  things  made  penal  by  this  act  of  Congress.  It  is  made 
applicable  to  certain  portions  of  the  country,  but  not  made  applicable  to  the 
District  of  Colombia. 

But  not  to  dwell  upon  that  technical  view  of  the  matter,  and  on  which  we 
should  not  choose  to  stand,  let  us  see  what  is  this  case.  The  President  •of  the 
United  States  is  of  opinion  that  Mr.  Stanton  holds  the  office  of  Secretary  fur 
die  Department  of  War  at  his  pleasnre.  He  thinks  so,  first,  because  he 
believes  the  case  of  Mr.  Stanton  is  not  provided  for  in  the  teiiure-of-office  act, 
and  no  tenure  of  office  is  secured  to  him.  He  thinks  so,  secondly,  because  he 
believes  that  it  would  be  judicially  decided,  if  the  question  could  be  raised, 
that  a  law  depriving  the  President  of  the  power  of  removing  such  an  officer  at 
his  pleasure  is  not  a  constitutional  law.  He  is  of  opinion  that  in  this  case  he 
cannot  allow  this  officer  to  continue  to  act  as  his  adviser  and  as  his  agent  to 
execute  the  laws  if  he  has  lawful  power  to  remove  him ;  and  under  these  circum- 
stances he  gives  this  order  to  Oeneral  Thomas. 

I  do  not  view  this  letter  of  authority  to  General  Thomas  as  a  purely  military 
order.  The  service  which  General  Thomas  was  invoked  for  is  a  civil  service  ; 
but,  at  the  same  time,  senators  will  perceive  that  the  person  who  gave  the  order 
is  the  Commander-in-chief  of  the  army ;  that  the  person  to  whom  it  was  given 
is  the  Adjutant  General  of  the  army ;  that  the  subject-matter  to  which  the  order 
relates  is  the  performance  of  services  essential  to  cany  on  the  military  service  ; 
and,  therefore,  when  such  an  order  was  given  by  the  Commander-in-chief  to  the 
Adjutant  General  respecting  a  subject  of  this  kind,  is  it  too  much  to  say  that 
there  was  invoked  that  spirit  of  military  obedience  which  constitutes  the  strength 
of  the  service?  Not  that  it  was  a  purely  military  order;  not  that  Gisneral 
Thomas  would  have  been  subject  to  a  court-martial  for  disobeying  it ;  but  that 
as  a  faithful  Adjutant  G^eral  of  the  army  of  the  United  States,  interested  per- 
sonally and  pn>fes8ionally  and  patriotically  to  have  the  duties  of  the  office  of 
Secretary  for  the  Department  of  War  performed  in  a  temporary  vacancy,  was 
it  not  his  duty  to  accept  the  appointment  unless  he  saw  and  knew  that  it  was 
unlawful  to  accept  it  ?  1  do  not  know  how,  in  fact,  he  personally  considered 
It;  there  has  been  no  proof  given  on  the  subject;  but  I  have  always  assumed— 
I  think  senators  will  assume — that  when  the  distinguished  General  of  the  army 
of  the  United  States,  on  a  previous  occasion,  accepted  a  similar  appointment,  it 
was  under  views  of  propriety  and  duty  such  as  those  which  I  have  now  been 
speaking  of ;  and  how  and  why  is  there  to  be  attributed  to  General  Thomas,  as 
a  co-conspirator,  the  guilty  intent  of  designing  to  overthrow  the  laws  of  his  coun- 
try, when  a  fair  and  just  view  of  his  conduct  would  leave  him  entirely  with- 
out reproach  ? 

And  when  you  come,  eenators,  to  the  other  co-conspirator,  the  President  of 
Ae  United  States,  is  not  the  case  still  clearer  f  Make  it  a  case  of  private  right, 
if  you  please ;  put  it  as  strongly  as  possible  against  the  President  in  order  to 


IMFEACHMEirr  OF  THE  PRESIDENT.  407 

test  the  question.  One  of  yon  has  a  claim  to  property ;  it  may  be  a  dijjiutf'd 
claim ;  it  is  a  claim  which  he  believes  may  prove,  when  judicially  examined,  to 
be  sound  and  good.  He  says  to  A.  B.,  "  £ro  to  G.  D.,  who  is  in  possession  of 
that  property ;  I  give  you  this  order  to  him  to  give  it  up  to  you ;  and  if  he 
gives  it  up,  take  possession."  Did  anybody  ever  imagine  that  that  was  a  con- 
spiracy t  Does  not  every  lawyer  know  that  the  moment  von  introduce  into 
any  transaction  of  this  kind  the  element  of  a  claim  of  right  all  criminal  elements 
are  purged  at  once ;  and  that  this  is  always  true  between  man  and  man  where 
it  is  a  simple  assertion  of  private  right,  the  parties  to  which  are  at  liberty  either 
to  assert  tnem  or  forego  them«  as  they  please  It  But  this  was  not  such  a  case ; 
this  was  a  case  of  public  right,  of  public  duty,  of  public  right  claimed  upon 
constitutional  mnnds  and  upon  the  interpretation  of  the  law  which  had  been 

f'lven  to  it  by  the  law -makers  themselves.  How  can  the  President  of  the  United 
tates,  under  such  circumstances,  be  looked  upon  by  anybody,  whether  he  may 
or  may  not  be  guilty  or  not  guilty  of  other  things,  as  a  co-conspirator  under  this 
act? 

These  articles  say  that  the  conspiracy  between  the  President  and  General 
Thomas  was  to  employ  force,  threats,  intimidati«jn.  What  they  have  proved 
against  the  President  is  that  he  issued  these  orders,  and  that  alone.  Now,  on 
the  face  of  these  orders,  there  is  no  apology  for  the  assertion  that  it  was  the 
design  of  the  President  that  anybody  at  any  time  should  use  force,  threats,  or 
intimidation.  The  order  is  to  'iir.  Stanton  to  deliver  up  possession.  The  order 
to  Grenerfd  Thomas  is  to  receive  possession  from  Mr.  Stanton  when  he  delivers 
it  up.  ^  force  is  assigned  to  him)  no  authority  is  given  to  him  to  apply  for 
or  use  any  force,  threats,  or  intimidiiiion.  There  is  not  only  no  express  authority, 
but  there  is  no  implication  of  any  authority  to  apply  for  or  obtain  or  use  any- 
thing but  the  order  which  was  given  him  to  hand  to  Mr.  Stanton ;  and  we  shall 
offer  proof,  senators,  which  we  think  cannot  fail  to  be  satis&ctory  in  point  of 
fact,  that  the  President  from  the  first  had  in  view  simply  and  solely  Jx>  test  this 
question  by  the  law ;  that  if  this  was  a  conspiracy  it  was  a  conspiracy  to  g^  to 
law,  and  that  was  the  whole  of  it  We  shall  show  you  what  advice  the  Presi- 
dent received  on  this  subject,  what  views  in  concert  with  his  advisers  he  enter- 
tained, which,  of  course,  it  is  not  my  province  now  to  comment  upon ;  the 
evidence  must  first  be  adduced,  then  it  will  be  time  to  consider  it. 

The  other  two  conspiracy  articles  will  require  very  little  observation  from  me, 
because  they  contain  no  new  allegations  of  fact  which  are  not  in  the  fourth  and 
sixth  articles,  which  I  have  already  adverted  to ;  and  the  only  distinction 
between  them  and  the  others  is  that  diey  are  not  founded  upon  this  conspiracy 
act  of  1861 ;  they  simply  allege  an  unlawful  conspiracy,  and  leave  the  matter 
there.  They  do  not  allege  sufficient  facts  to  bring  the  case  within  the  act  of 
1861.  In  other  words,  they  do  not  allege  force,  threats,  or  intimidation.  I 
shall  have  occasion  to  remark  upon  these  articles  when  I  come  to  speak  of  the 
tenth  article,  because  these  articles,  as  you  perceive,  come  within  that  category 
which  the  honorable  manager  announced  here  at  an  early  period  of  the  trial ; 
articles  which  require  no  law  to  support  them ;  and  when  I  come  to  speak  of 
the  tenth  article,  as  I  shall  have  occasion  to  discuss  this  subject,  I  wish  that 
my  remarks,  so  far  as  they  may  be  deemed  applicable,  should  be  applied  to 
these  fifth  and  seventh  articles  which  I  have  thus  passed  over. 

I  shall  detain  the  Senate  but  a  moment  upon  the  ninth  article,  which  is  the 
one  relating  to  the  conversation  with  G^md  Emory.  The  meaning  of  this 
article,  as  I  read  it,  is  that  the  President  brought  General  Emory  before  himself 
as  Commander-in-chief  of  the  army  for  the  porpose  of  instructing  him  to  dis- 
obey the  law,  with  an  intent  to  induce  General  Emory  to  disobey  it,  and  with 
intent  to  enable  himself  unlawfully,  and  by  the  use  oi  military  force  through 
General  Emory,  to  prevent  Mr.  Stanton  from  continuing  to  hold  office.  Now  I 
submit  that  not  only  does  this  article  fail  of  proof  in  its  substance  as  thus 
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detailed,  but  that  it  i^  diiiproved  by  the  witness  whom  they  have  introduced  to 
support  it.  In  the  first  place,  it  appears  clearly  from  General  Emory's  state- 
ment that  the  President  did  not  bring  him  there  for  any  purpose  connected  with 
this  appropriation  bill  affectine  the  command  of  the  army,  or  the  orders  given 
to  the  army.  This  subject  General  Emory  introduced  himself,  and  when  the 
conversation  was  broken  off  it  was  again  recurred  to  by  himself  asking  the 
President's  permission  to  bring  it  to  his  attention.  Whatsoever  was  said  upon 
that  subject  was  said  not  because  the  President  of  the  United  States  had  brought 
the  commander  of  the  department  of  Washington  before  him  for  that  purpose, 
but  because,  having  brought  him  there  for  another  purpose,  to  which  I  shall 
allude  in  a  moment,  th«  commanding  general  chose  himself  to  introduce  that 
subject  and  converse  upon  it,  and  obtain  the  President's  views  upon  it. 

In  the  next  place,  having  his  attention  called  to  the  act  of  Congress  and  to 
the  order  under  it,  the  President  expressed  precisely  the  same  opinion  to  General 
Emory  that  he  had  previously  publicly  expressed  to  Congress  itself  at  the  time 
when  the  act  was  sent  to  him  for  his  signature;  and  there  is  found  set  out 
in  his  answer  on  page  32  of  the  official  report  of  these  proceedings  what  that 
opinion  was  ;  that  he  considered  that  this  provision  interfered  with  his  consti- 
tutional right  as  the  commander-in-chief  of  the  army ;  and  that  is  what  he  said 
to  General  Emory.  There  is  not  even  probable  cause  to  believe  that  he  said  it 
for  any  other  than  the  natural  reason  that  General  Emory  had  introduced  the 
subject,  had  asked  leave  to  call  his  attention  to  it,  and  evidently  expected  and 
desired  that  the  President  should  say  something  on  the  subject;  and  if  he  said 
anything,  was  he  not  to  tell  the  truth  ?  That  is  exactly  what  he  did  say :  I 
mea^the  truth  as  he  apprehended  it.  It  will  appear  in  proof,  as  I  am  instructed, 
that  ^e  reason  why  the  President  sent  for  General  Emory  was  not  that  he  might 
endeavor  to  seduce  that  distinguished  officer  from  his  allegiance  to  the  laws  and 
the  Constitution  of  his  country,  but  because  he  wished  to  obtain  information 
about  military  movements,  which  he  was  informed,  upon  authority  which  he  had 
a  right  to  and  was  bound  to  respect,  might  require  his  personal  attentioiM 

I  pass,  then,  from  this  article,  as  being  one  upon  which  I  ought  not  to  detain 
the  Senate,  and  I  come  to  the  last  one,  concerning  which  I  shall  have  much  to 
say,  and  that  is  the  tenth  article,  which  is  all  of  and  concerning  the  speeches  of 
the  President. 

In  the  front  of  this  inquiry  the  question  presents  itself :  What  are  impeach- 
able offences  under  the  Constitution  of  the  United  States  ?  Upon  this  ques- 
tion learned  dissertations  have  been  written  and  printed.  One  of  them  is 
annexed  to  the  argument  of  the  honorable  manager  who  opened  the  cause  for 
the  prosecution.  Another  one  on  the  other  side  of  the  question,  written  by  one 
of  the  honorable  managers  themselves,  may  be  found  annexed  to  the  proceed- 
ings in  the  House  of  Representatives  upon  the  occasion  of  the  first  attempt  to 
impeach  the  President.  And  there  have  been  others  written  and  published  by 
learned  jurists  touching  this  subject.  I  do  not  propose  to  vex  the  ear  of  the 
Senate  with  any  of  the  precedents  drawn  from  tlie  middle  ages.  The  framers 
of  our  Constitution  were  quite  as  familiar  with  them  as  the  learned  authors  of 
these  treatises,  and  the  framers  of  our  Constitution,  as  I  conceive,  have  drawn 
from  them  the  lesson  which  I  desire  the  Senate  to  receive,  that  these  prece- 
dents are  not  fit  to  govern  their  conduct  on  this  triaL 

In  my  apprehension,  the  teachings,  the  reouircments,  the  prohibitions  of  tho 
Constitution  of  the  United  States  prove  all  that  is  necessary  to  be  attended  to 
for  the  purposes  of  this  trial.  I  propose,  therefore,  instead  of  a  search  throngh 
the  precedents  which  wore  made  in  the  times  of  the  Plantagenets,  the  Tudors, 
and  the  Stuarts,  and  which  have  been  repeated  since,  to  come  nearer  home  and 
see  what  provisions  of  the  Constitution  of  the  United  States  bear  on  this  ques- 
tion, and  whether  they  are  not  sufficient  to  settle  it  If  they  are,  it  is  quite 
immaterial  what  exists  elsewhere. 
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Llirit  n  liPii  the;  Coo etitu lion  spcaka  of  "trpason,  bribery, 

Atid  mi4d<.'iiipftf)We,"  it  refers  to,  and  includes  only,  high 

tli«  Unict'd  Sutcs.niade  bo  by  m me  law  of  the  United 

a<M  compluined  of  were  done,  and  I  Bay  that  this  is 

in  fjtch  and  avery  provieion  of  the  OonBtitation  oa  the 

mi  r-  Iviluu  T  "  Nobody  will  donbt  that  tliese  are  here  deBig- 
1-)'  lai  ■*i«<l>'7ii<itiiore  hj^ioBt  the  United  Statee,  made  each  by 
'  United  Jti.<t;<«.  which  the  Iriuneni  of  the  ConBtitutioD  kaew 
iu  tEi«  naiiiit;  rji'  tlie  government  they  were  about  to  create, 
becauee  theee  are  ofFences  which  strike  at  the  eziitence  of  that  government. 
"  Other  high  crimeB  and  miedemeaDOrB."  Noteitur  a  toeiit.  High  Crimea  and 
mu3emeaDora;  bo  high  that  they  belonz  in  thie  company  with  treason  and 
bribery.  That  is  plain  on  the  face  of  tne  Constitution — in  the  very  Urnt  step 
it  takes  on  the  enhjeet  of  impeachment.  "Hi|;h  crimea  and  misdemeanora 
against  what  lawt  There  oan  be  nu  crime,  there  can  be  no  miademeauor 
^Uhont  a  law,  written  or  unwritten,  expreas  or  implied.  There  moat  be  some  T 
law,  otherwise  there  iB  no  crime.  My  interpretation  of  it  is  that  the  language 
"high  crimes  and  misdemeanorB "  means  "ofienccs  against  the  laws  of  t£e 
United  States."     Let  iu  see  if  the  Coostitntion  has  not  said  bo. 

The  Gnt  clause  of  the  second  section  of  the  second  article  of  the  CoBstitn- 
tion  reads  thus : 

Hhi  Prasfdent  of  the  United  Statas  sbsll  hsre  the  powar  to  ennt  raprierea  and  paidons 
for  effeni-BB  agaiiut  the  United  Stales,  ascept  la  eaaoa  of  impeaMimant. 

"Offencea  against  the  United  States"  would  inelode  "cases  of  impeach- 
ment,"  and  they  might  be  pardoned  by  the  President  if  they  were  not  excepted. 
Then  cases  of  impeachment  are,  according  to  the  express  declaration  of  the 
Constitution  itself,  cases  of  offences  against  tlie  United  States^ 

Still,  the  learned  manager  says  thnt  this  is  not  a  court,  anfl  that,  wbaterer    ^ 
may  he  the  character  of  this  body,  it  is  bound  by  no  law.     Very  different  was 
the  onderstandin^  of  the  fathen  of  the  Constitation  on  this  Bnbject 

Mr.  Manager  Butlkb.  Will  you  state  where  it  waa  I  said  it  was  bonad  by. 
no  law  I 

Mr.  Stambeby.  "A  law  nnto  itself." 

Mr.  Manager  Butlbs.  "  No  common  or  statute  law"  was  my  language. 

Mr.  OuBTis.  I  desire  to  refer  to  the  sixty-fourth  nnmber  of  the  F^cialist,  ^ 
which  is  found  in  Dawson's  edition,  on  p^e  4£3 : 

The  TBmaioing  powerB  wluoh  the  plan  of  the  CoDreDtion  allots  to  the  Benata,  in  a  diitinBt 
capacitj,  are comprisad  in  theirpaitidpatioawilh  tbeEzecntivB  iothe  appointment  to  offines, 
and  in  their  juc]ii:ial  character  as  a  court  for  the  trial  of  impoachmeats,  as  in  the  biuinasi  of 
appointmenta  the  Eieculive  will  be  the  principal  agent,  the  provlsionB  relatinj;  to  It  will 
mo«t  pmperl;  be  diicnised  In  the  eiamination  of  that  dep&rtnwnL  We  wQL  therefim  oa«- 
dnde  tbiB  head  with  a  view  of  the  judicial  character  of  the  Senate. 

And  then  it  is  discasBed,     The  next  position  to  which  I  desire  the  attention 
of  the  Senate  is,  that  there  is  enongh  written  in  the  Constitution  to  prove  that 
this  is  a  court  in  which  a  judicial  trial  is  now  being  carried  on.     "The  Senate 
of  the  Uniti^d   States   Bhall   have  the  sole  power  to  try  all  impeachments." 
"  When  the  President  is  tried  the  Chief  Just-ice  shall  preside."     "  The  trial  of    j 
all  crimes,  except  iu  case  of  impeachment,  shall  be  by  ju^."     This,  then,  is  the     I 
trial  of  a  crime.     You  are  triers,  presided  over  by  the  Chief  Justice  of  the  United  J 
States  in  this  particniar  case,  and  that  on  the  ezpress  words  of  the  Constitution. 
There  is  also,  according  to  its  express  words,  to  be  an  acquital  or  a  conviction  on 
this  trial  for  a  crime.     "  No  person  shall  be  convicted  without  the  concnrrence 
of  two-thirdB  of  the  members  present."     There  is  also  to  be  a  judgment  in  ease 
there  shall  be  a  conviction. 


^ 
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Here,  tben,  there  is  tbe  trial  of  a  crime,  a  trial  bj  a  tribunal  designated  bj 

the  Oonstitntion  in  place  of  court  and  jnrj ;  a  conviction,  if  guilt  ia  proved ;  a 

judgment  on  that  conviction ;  a  puniBnment  inflicted  by  the  judgment  for  a 

crime  ;  and  this  on  the  express  terms  of  the  Constitution  itself.    And  jet,  say 

I  the  honorable  managers,  there  is  no  court  to  try  the  crime  and  no  law  bj  which 

(the  act  is  to  be  jud^d.    The  honorable  manager  interrupted  tne  to  sa  j  that  he 

^^ualified  that  expression  of  no  law  ;  his  expression  wis^'^^-no  eommon  or  statute 

law."    Well,  when  jou  get  out  of  that  field  jon  ate  fa  a  limbo,  a  vacuum,  so 

far  as  law  is  concerned,  to  the  best  of  my  knowledge'imd  belief. 

I  say,  then,  that  it  is  impossible  not  to  come  to  the  conclusion  that  the  Con- 
stitution of  the  United  States  has  designated  impeachable  offences  as  offences 
against  the  United  States ;  that  it  has  provided  for  the  trial  of  those  offences ; 
that  it  has  established  a  tribunal  for  tlie  purpose  of  trying  them ;  that  it  has 
directed  the  tribunal,  in  case  of  conviction,  to  pronounce  a  judgment  upon  the 
\  conviction  and  inflict  a  punishment.  All  this  being  provided  for,  can  it  be  maln- 
f  tained  that  this  is  not  a  court,  or  that  it  is  bound  by  no  law  ? 

But  the  argument  does  not  rest  mainly,  I  think,  upon  the  provisions  of  the 
Constitution  concerning  impeachment.  It  is,  at  any  rate,  vastly  strengthened 
*  by  the  direct  prohibitions  of  the  Constitution.  "  Congress  shall  pass  no  bill  of 
'  attainder  or  ex  past  facto  law."  According  to  that  prohibition  of  the  Constitu- 
tion, if  every  member  of  this  body,  sitting  in  its  legislative  capacity,  and  every 
member  of  the  other  body,  sitting  in  its  legislative  capacity,  should  unite  in  pass- 
ing a  law  to  punish  an  act  after  the  act  was  done,  that  law  would  be  a  mere 
nullity.  Yet  what  is  claimed  by  the  honorable  managers  in  behalf  of  members 
of  this  body  ?  As  a  Congress  you  cannot  create  a  law  to  punish  these  acts  if  no 
law  existed  at  the  time  they  were  done ;  but  sitting  here  as  judges,  not  only 
after  the  fact,  but  while  the  case  is  on  trial,  you  may  individually,  each  one  of 
yon,  create  a  law  by  himself  to  govern  the  case. 

According  to  this  assumption  the  same  Constitution  which  has  made  it  a  bill 
of  rights  of  the  American  citizen,  not  only  as  against  Congress  but  as  against 
the  legislature  of  every  State  in  the  Union,  that  no  export  facto  law  shall  be 
passed — this  same  Constitution  has  erected  you  into  a  body  nud  empowered 
every  one  of  you  to  say  aut  inveniam  autfaclam :  if  I  cannot  find  a  law  I  will 
make  one.  Nay,  it  has  clot  led  every  one  of  you  with  imperial  power ;  it  has 
enabled  you  to  say,  sic  volOf  aicjuheOf  statproratione  voluntas:  I  am  a  law  unto 
myself,  by  which  law  I  shall  govern  this  case.  And,  more  than  that,  when  each 
one  of  you  before  he  took  his  place  here  called  God  to  witness  that  he  would 
administer  impartial  justice  in  this  case  according  to  the  Constitution  and  the 
laws,  he  meant  such  laws  as  he  might  make  as  he  went  along.  The  Constitu- 
tion, which  had  prohibited  anybody  from  making  such  laws,  he  swore  to  observe ; 
but  he  also  swore  to  be  governed  by  his  own  will ;  his  own  individual  will  was 
the  law  which  he  thus  swore  to  observe ;  and  this  special  provision  of  the  Con- 
stitution, that  when  the  Senate  sits  in  this  capacity  to  try  an  impeachment  the 
senators  shall  be  on  oath,  means  merely  that  they  shall  swear  to  follow  their  own 
individual  wills !  I  respectfully  submit,  this  view  cannot  consistently  and  pro- 
perly be  taken  of  the  character  of  this  body,  or  of  the  duties  and  powers  incum- 
oent  upon  it. 

Look  for  a  moment,  if  you  please,  to  the  other  provision.  The  same  search 
into  the  English  precedents,  so  far  from  having  made  our  ancestors  who  framed 
and  adopted  the  Constitution  in  love  with  them,  led  them  to  put  into  the  Con- 
Btitation  a  positive  and  absolute  prohibition  against  any  bill  of  attainder.  What 
IS  a  bill  of  attainder  f  It  is  a  case  before  the  Parliament  where  the  Parliament 
make  the  law  for  the  &cts  they  find.  Each  legislator — ^for  it  is  in  their  legis- 
lative capacity  they  act,  not  in  a  judicial  one — is,  to  use  the  phrase  of  the  hon- 
orable managers,  "  a  law  unto  himself,"  and  according  to  his  didcretion,  his  views 
of  what  is  politic  or  proper  under  the  circumstances,  he  frames  a  law  to  meet 
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the  case,  and  enacts  it  or  votes  in  ltd  enactment  According  to  the  doctrine  now 
advanced  bills  of  attainder  are  not  prohibited  hj  this  Constitution ;  thej  are 
onlj  slightly  modified.  It  is  only  necessanr  for  the  House  of  Representatives 
by  a  majority  to  vote  an  impeachment  and  send  up  certain  articles  and  have 
two-thirds  of  this  body  vote  in  favor  of  conviction,  and  there  is  an  attainder  ; 
and  it  b  done  by  the  same  process  and  depends  on  identically  the  same  princi- 
ples as  a  bill  of  attainder  in  the  English  Parliament.  The  individual  wills  of 
the  legislators,  instead  of  the  conscientious  discharge  of  the  duty  of  the  judges, 
settle  the  result. 

I  submit,  then,  senators,  that  this  view  of  the  honorable  managers  of  the  duties 
and  powers  of  this  body  cannot  be  maintained.  But  the  attempt  made  by  the 
honorable  managers  to  obtain  a  conviction  upon  this  tenth  article  is  attended 
with  some  peculiarities  which  I  think  it  is  the  duty  of  the  counsel  to  the  Presi- 
dent to  advert  to.  So  far  as  regards  the  preceding  articles,  the  first  eight  arti- 
cles are  framed  upon  allegations  that  the  President  broke  a  law.  I  suppose  the 
honorable  managers  do  not  intend  to  carry  their  doctrine  so  fiur  as  to  say 
that  unless  you  find  the  President  did  intentionallv  break  a  law  those  articles 
are  supported.  As  to  those  articles  there  is  some  law  unquestionably,  the  very 
gist  of  the  charge  being  that  he  broke  a  law.  You  must  find  that  the  law  existed ; 
yon  must  construe  it  and  apply  it  to  the  case ;  yon  must  find  his  criminal 
intent  wilfully  to  break  the  law,  before  the  articles  can  be  supported.  Bnt  we 
come  now  to  this  tenth  article,  which  depends  upon  no  law  at  all,  but,  as  I  have 
said,  is  attended  with  some  extraordinary  peculiarities. 

The  complaint  is  that  the  President  maae  speeches  against  Congress.  The 
true  statement  here  would  be  much  more  restricted  than  that ;  for  although  in  those 
speeches  the  President  used  the  word  "  Congress,"  undoubtedly  he  did  not  mean 
the  entire  constitutional  body  organized  under  the  Constitution  of  the  United 
States ;  he  meant  the  dominant  minority  in  Cong^ss.  Everybody  so  under- 
stood it ,  everybody  must  so  understand  it.  But  the  complaint  is  &at  he  made 
speeches  against  those  who  governed  in  Congress.  Well,  who  are  the  grand 
jury  in  this  case  1  One  of  the  parties  spoken  against.  And  who  are  the  triers  ? 
The  other  party  spoken  against  One  would  think  there  was  some  incongruity 
in  this ;  some  reason  for  giving  pause  before  taking  any  very  great  stride  in 
that  direction.  The  honorable  House  of  Representatives  sends  its  managers 
here  to  take  notice  of  what  ?  That  the  House  of  Representatives  has  erected 
itself  into  a  school  of  manners,  selecting  from  its  ranks  those  gentlemen  whom 
it  deems  most  competent  by  precept  and  example  to  teach  decorum  of  speech  ; 
and  they  desire  the  judgment'  of  this  body  whether  the  President  has  not  been 
guilty  of  indecorum,  whether  he  has  spoken  properly,  to  use  the  phrase  of  the 
honorable  manager.  Now,  there  used  to  be  an  old-fashioned  notion  that  although 
there  might  be  a  difference  of  taste  about  oral  speeches,  and,  no  doubt,  always  has 
been  and  always  will  be  many  such  differences,  there  was  one  very  important 
test  in  reference  to  them,  and  that  is  whether  they  are  true  or  false  ;  bnt  it 
seems  that  in  this  case  that  is  no  test  at  all.  The  honorable  mannger,  in  open- 
ing the  case,  finding,  I  suppose,  that  it  was  necessary,  in  some  manner,  to  ad- 
vert to  that  subject,  has  done  it  in  terms  which  I  will  read  to  you : 

The  wordM  are  not  alleged  to  bo  either  false  or  defamatory,  because  it  ii  not  within  the 

?ower  of  any  man,  however  high  his  official  position,  in  effect  to  slander  the  Coog^reBS  uf  the 
Tnited  States,  in  the  ordinary  sense  of  that  word,  so  as  to  call  on  Congress  to  answer  as  to 
the  truth  of  the  accusation. 

Considering  the  nature  of  our  government,  considering  the  experience  which 
we  have  gone  through  on  this  subject,  that  is  a  pretty  lofty  claim.  Why,  if  the 
Senate  please,  if  you  go  back  to  the  time  of  the  Plantagenets  and  seek  for  pre- 
cedents there,  you  wm  not  find  so  lofty  a  claim  as  that.  I  beg  leave  to  read 
from  two  statutes,  the  first  being  3  £dward  I,  ch.  34,  and  the  second,  2  Richard 
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II,  ch.  1,  a  Bhort  paaaage.    The  statute  3  Edward  I,  ch.  34,  after  the  preamble, 

enacts: 

That  from  heDcefi»rth  none  be  ao  hardy  to  tell  or  publish  any  false  Dews  or  tolee,  whereby 
discord  or  occasion  of  discord  or  slander  may  grow  between  the  Kiiifi^  and  his  people,  or  the 
mat  men  of  the  realm ;  and  he  that  doeth  so  shall  be  taken  and  kept  m  until  he  hath  brought 
him  into  court  which  was  the  first  author  of  the  tale.  • 

The  statute  2  Richard  II,  ch.  1,  sec.  5,  enacted  with  some  alterations  the 

previous  statute.     It  commenced  thus  : 

Of  devisors  of  false  news  and  of  horrihio  and  false  lies  of  prelates,  dukes,  carls,  barons, 
and  other  nobles  and  great  men  of  the  realm ;  and  also  of  the  chancellor,  treasurer,  clerk  of 
the  privy  seal,  stewaid  of  the  King's  house,  justices  of  the  one  bench  or  of  the  other,  and  of 
other  great  officers  of  the  realm. 

The  great  men  of  the  reahn  in  the  time  of  Richard  II  were  protected  only 
against  **  horrible  and  false  lies,"  and  when  we  arrive  in  the  course  of  our 
national  experience  during  the  war  with  France  and  the  administration  of  Mr. 
Adams  to  that  attempt  to  check,  not  free  speech,  but  free  writing,  senators  will 
find  that  although  it  applied  only  to  written  libels  it  contained  an  express  sec- 
tion that  the  truth  might  be  given  in  evidence.  That  was  a  law,  as  senators 
know,  making  it  penid  by  written  libels  to  excite  the  hatred  or  contempt  of  the 
people  against  Congress  among  other  ofBences ;  but  the  estimate  of  the  elevation 
of  Congress  above  the  people  was  not  so  high  but  that  it  was  thought  proper  to 
allow  a  defence  of  the  truth  to  be  given  in  evidence.  I  beg  leave  to  read  from 
this  sedition  act  a  part  of  one  section  and  make  a  reference  to  another  to  support 
the  correctness  of  what  I  have  said.     It  is  found  in  Statutes  at  Lai^,  page  596 : 

That  if  any  person  shall  write,  print,  utter,  or  publish,  or  shall  cause  or  procure  to  be 
written,  printed,  uttered,  or  published,  or  shall  knowingly  and  willingly  assist  or  aid  in 
writing,  printing,  uttering,  or  publishing  any  false  scaudslous,  and  malicious  writing  or 
writings  against  tbe  government  uf  the  Luited  States,  or  either  house  of  the  Cuugress  of  the 
United  States,  or  the  President  of  the  United  States,  with  intent  to  defame  the  said  govern- 
ment, or  either  house  of  the  said  Congress,  or  the  said  l^resident,  or  to  bring  thorn,  or  either 
or  anv  of  them  the  hatred  of  the  good  people  of  the  United  States,  or  to  stir  up  sedition  within 
the  United  States,  or  to  excite  any  uxuawfiil  combinations  therein,  Slc 

Section  three  provides— 

That  if  any  person  shall  be  prosecuted  under  this  act  for  the  writing  or  publishing  any 
libel  aforesaid,  it  shall  be  lawful  for  the  defendant,  upon  the  trial  of  the  cause,  to  give  in 
evidence  in  his  defence  the  truth  of  the  matter  containoa  in  the  publication  charged  as  a  libeL 
And  tbe  jury  who  shall  try  the  cause  shall  have  a  right  to  determine  the  law  and  the  fact, 
under  the  direction  of  the  court,  as  in  other  cases. 

In  contrast  with  the  views  expressed  here,  I  desire  now  to  read  from  the 
fourth  volume  of  Mr.  Madison's  works,  pages  542  and  547,  passages  which,  in 
my  judgment,  are  as  masterly  as  anything  Mr.  Madison  ever  wrote,  upon  the 
relations  of  the  Congress  of  the  United  States  to  the  people  of  the  United  States 
in  contrast  with  the  relations  of  the  government  of  Great  Britain  to  the  people 
of  that  island ;  and  the  necessity  which  the  nature  of  our  government  lays  us 
under  to  preserve  freedom  of  the  press  and  freedom  of  speech : 

The  essential  difference  between  the  British  government  and  the  American  Constitution 
will  place  this  subject  in  the  clearest  light.^ 

In  the  British  government  the  danger  of  encroachments  on  the  rights  of  the  people  is 
understood  to  be  confined  to  the  executive  magistrate.  The  representatives  of  the  people  in 
the  legislature  are  only  exempt  themselves  from. distrust,  but  are  considered  as  sufiicient 
j^rdiaus  of  the  rights  of  their  constituents  against  the  danger  from  the  executive.  Hence 
It  is  a  principle  that  the  Parliament  is  unlimited  in  its  power,  or,  in  tlieir  own  language,  is 
omnipotent.  Hence,  too,  all  the  ramparts  for  protecting  the  rights  of  the  people — such  as 
their  Magna  Ckarta,  their  Bill  of  Kiglits,  A-c. — are  not  reared  againnt  the  Parliament,  but 
against  Uie  royal  prerogative.  They  are  merely  legislative  precautions  against  executive 
usurpations,  irnder  such  a  government  as  this,  an  exemption  of  the  press  from  previous 
restraint,  by  licensers  appointed  by  the  King,  is  all  the  freedom  that  can  be  secured  to  it. 

In  the  United  States  tne  case  is  altogether  different.  The  people,  not  the  government, 
possess  the  absolute  sovereignty.  The  legislature,  no  less  than  the  executive,  is  under  limi- 
tations of  power.  Encroachments  are  regarded  as  possible  from  the  one  as  well  as  from  the 
other.    Hence,  in  the  United  States,  the  great  and  essential  rights  of  the  people  are  secured 


DCPEACHMENT  OF  THE  PRESIDENT.  413 

•gdnst  leg^filative  as  well  u  anliut  execntlve  ambition.  They  are  seciired,  not  bj  laws 
panmoant  to  prerogatiye,  but  I17  ooiutitiitiona  paramount  to  iaws.  Thii  wcority  of  the 
fineedom  of  the  press  reqaiies  that  it  should  be  exempt  not  only  from  previous  restraint  by 
the  executive,  as  in  apreat  Britain,  but  from  le^Iative  restraint  also ;  and  this  exemption, 
to  be  effectual,  must  be  an  exemption  not  only  irom  the  previous  inspection  of  licenses,  but 
from  the  subsequent  penalty  of  laws. 

One  other  passage,  on  page,  547,  which  has  an  extraordinary  application  to 
the  subject  now  before  you  : 

1.  The  Constitution  supposes  that  the  President,  the  Cong^ress,  and  each  of  its  houses  may 
not  dlsehai^  their  trusts,  either  from  defect  of  judp^ment  or  other  causes.  Hence  they  are 
all  made  responsible  to  their  constitaents  at  the  returning  periods  of  election ;  and  the  Presi- 
dent, who  is  singly  intrusted  with  very  great  powers,  is,  as  a  further  guard,  subjected  to  an 
intermediate  impeachment. 

2.  Should  it  happen,  as  the  Constitution  supppses  it  may  happen,  that  either  of  these 
branches  of  the  government  may  not  have  dul^  aischarfi;*^  its  trust,  it  is  natural  and  proper 
that,  according  to  the  cause  and  degree  of  their  faults,  tney  should  be  brought  into  contempt 
or  disrepute,  and  incur  the  hatred  m  the  people. 

3.  Whether  it  has,  in  any  case,  happened  that  the  proceedings  of  either  or  all  of  those 
branches  evince  sucb  a  violation  of  duty  as  to  justi/y  a  contempt,  a  disrepute,  or  hatred 
among  the  people,  can  only  be  determined  by  a  free  examinadon  thereof,  and  a  free  commu- 
nication among  the  people  thereon. 

4.  Whenever  it  may  have  actually  happened  that  proceedings  of  this  sort  are  charpfeable 
on  all  or  either  of  the  branches  ot  toe  government,  it  is  the  duty,  as  well  as  right,  of  mtelli- 
gent  and  faithful  citizens  to  discuss  ana  promulge  them  freely,  as  well  to  control  them  by 
the  censorship  of  the  public  opinion  as  to  promote  a  remedy  according  to  the  rules  of  the 
Constitution.  And  it  cannot  be  avoided  that  those  who  are  to  apply  the  remedy  must  feel, 
in  some  degree,  a  contempt  or  hatred  against  the  transgressing  party. 

These  observations  of  Mr.  Madison  were  made  in  respect  to  the  freedom  of 
the  press.  There  were  two  views  entertained  at  the  time  when  the  sedition  law 
was  passed  concerning  the  power  of  Congress  over  this  subject  The  one  view 
was  that  when  the  Constitution  spoke  of  freedom  of  the  press  it  referred  to  the 
common-law  definition  of  that  freedom.  That  was  the  view  which  Mr.  Madison 
was  controverting  in  one  of  the  passages  which  I  have  read  to  you.  The  other 
view  was  that  the  common-law  definition  could  not  be  deemed  applicable,  and 
that  the  freedom  provided  for  by  the  Constitution,  so  &r  as  the  action  of  Con- 
gress was  concerned,  was  an  absolute  freedom  of  the  press.  But  no  one  ever'i 
imagined  that  freedom  of  speech,  in  contradistinction  from  written  libel,  could  1 
he  restrained  by  a  law  of  Congress ;  for  whether  you  treat  the  prohibition  in  the 
Constitution  as  absolute  in  itself,  or  whether  you  refer  to  the  common  law  for  a 
definition  of  its  limits  and  meaning,  the  result  will  be  the  same.  Under  the  com- 
mon law  no  man  was  ever  punished  criminally  for  spoken  words.  If  he  slan* 
dered  his  neighbor  and  injured  him,  he  must  make  good  in  damages  to  his  neigh- 
bor the  injury  he  had  done ;  but  there  was  no  such  thing  at  the  common  law  as 
an  indictment  for  spoken  words.  80  that  this  prohibition  in  the  Constitution 
agaiuRt  any  legislation  by  Congress  in  restraint  of  the  freedom  of  speech  is 
necessarily  an  absolute  prohibition  ;  and  therefore  this  is  a  case  not  only  where 
there  is  no  law  made  prior  to  the  act  to  punish  the  act,  but  a  case  where  Con- 
gress is  expressly  prohibited  from  making  any  law  to  operate  even  on  subse- 
quent acts. 

What  is  the  law  to  be  ?  Suppose  it  is,  as  the  honorable  managers  seem  to 
think  it  should  be,  the  sense  of  propriety  of  each  senator  appealed  to.  What 
is  it  to  be  i  The  only  rule  I  have  heard,  the  only  rule  which  can  be  announced, 
is  that  you  may  require  the  speaker  to  speak  properly.  Who  are  to  be  the 
judges  whether  he  speaks  properly?  In  this  case  the  Senate  of  the  United 
States,  on  the  presentation  of  the  House  of  Representatives  of  the  United  States  ; 
and  that  is  supposed  to  be  the  freedom  of  speech  secured  by  this  absolute  pro- 
hibition of  the  Constitution.  That  is  the  same  freedom  of  speech,  senators,  in 
consequence  of  which  thousands  of  men  went  to  the  scaffold  under  the  Tudors 
and  the  8tuurts.  That  is  the  same  freedom  of  speech  which  caused  thousands 
of  heads  of  men  and  of  women  to  roll  from  the  guillotine  in  France.    That  is 
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the  same  freodom  of  speech  which  has  caased  in  oar  da  j,  more  than  once, "  order 
to  reign  in  Warsaw."  The  persons  did  not  speak  properly  in  the  apprehension 
of  the  judges  before  whom  thej  were  brought  Is  that  the  freedom  of  speech 
intended  to  be  secured  by  our  Constitution  t 

Mr.  Chief  Justice  and  Senators,  I  have  to  detain  you  but  a  very  short  time 
longer,  and  that  is  by  a  few  observations  concerning  the  eleventh  article,  and 
they  will  be  very  few,  for  the  reason  that  the  eleventh  article,  as  I  understand 
it*  contains  nothing  new  which  needs  any  notice  from  me.  It  appears  by  the 
official  copy  of  the  articles  which  is  before  us,  the  printed  copy,  that  this  article 
was  adopted  at  a  later  period  than  the  preceding  nine  articles,  and  I  suppose  it 
has  that  appearance,  that  the  honorable  managers,  looking  over  the  work  they  had 
already  performed,  perhaps  not  feeling  perfectly  satisfied  to  leave  it  in  the  shape 
in  which  it  then  stood,  came  to  the  concision  to  add  this  eleventh  article,  and  they 
have  compounded  it  out  of^the  materials  which  they  had  previously  worked  up 
into  the  others.  In  the  first  place,  they  said,  here  are  the  speeches ;  we  will 
have  sometliing  about  them,  and  accordingly  they  begin  by  the  allegation  that 
the  President,  at  the  Executive  Mansion  on  a  certain  occasion,  made  a  speech, 
and  without  giving  his  words,  but  it  is  attributed  to  him  that  he  had  an  intention 
to  dedare  that  this  was  not  a  Congress  within  the  meaning  of  the  Constitution ; 
all  of  which  is  denied  in  his  answer,  and  there  is  no  proof  to  support  it.  The 
President,  by  his  whole  course  of  conduct,  has  shown  that  he  could  have  enter- 
tained no  such  intention  as  that  He  has  explained  that  fUlly  in  his  answer, 
and  I  do  not  think  it  necessary  to  repeat  the  explanation. 

Then  they  come  to  the  old  matter  of  the  removal  of  Mr.  Stanton.  They  say 
he  made  this  speech  denying  the  competency  of  Cong^ress  to  legislate,  and  fol- 
lowing up  its  intent  he  endeavored  to  remove  Mr.  Stanton.  I  have  sufficiently 
discussed  that,  and  I  shall  not  weaiy  the  patience  of  the  Senate  by  doing  so 
any  further. 

Then  they  say  that  he  made  this  speech  and  followed  up  its  intent  by  endeavor- 
hig  to  get  possession  of  the  money  appropriated  for  the  military  service  of  the 
United  States.    I  have  said  all  I  desire  to  say  upon  that. 

Then  they  say  that  he  made  it  with  the  intent  to  obstruct  what  is  called 
the  law  "for  the  better  government  of  the  rebel  States,"  passed  in  March,  1867, 
and  in  support  of  that  they  have  offered  a  telegram  to  him  from  Governor  Par- 
sons, and  an  answer  to  that  telegram  from  the  President,  upon  the  subject  of  an 
amendment  of  the  Constitution,  sent  in  January  before  the  March  when  the  law 
came  into  existence,  and,  so  far  as  I  know,  that  is  the  only  evidence  which  they 
have  offered  upon  that  subject  I  leave,  therefore,  with  these  remarks,  that 
article  for  the  consideration  of  the  Senate. 

It  must  be  unnecessary  for  me  to  say  anything  concerning  the  importance  of 
this  case,  not  only  now,  but  in  the  futnre.  It  must  be  apparent  to  every  one,  in 
any  way  connected  with  or  concerned  in  this  trial,  tliat  this  is  and  will  be  the 
most  conspicuous  instance  which  ever  has  been  or  can  ever  bo  expected  to  be 
found  of  American  justice  or  American  injustice,  of  that  justice  which  Mr. 
Burke  say  a  is  the  great  standing  policy  of  all  civilized  states,  or  of  that  injus- 
tice which  is  sure  to  be  discovered  and  which  makes  even  the  wise  man  mad, 
and  which,  in  the  fixed  and  immutable  order  of  God's  providence,  is  certain  to 
return  to  plague  its  inventors. 

Mr.  Co.NNKSs,  (at  two  o'cl<Kk  and  twenty  minutes  p.  m.)  Mr.  President,  I 
move  that  the  court  take  a  recess  for  fifteen  minutes. 

The  motion  wa^  agreed  to ;  and  the  Chief  Justice  resumed  the  chair  at  twenty- 
five  minutes  to  three  o'clock. 

The  Chikp  Jtsticr.  Senators  will  please  resume  their  seats  and  give  their 
attention.  Gentlemen  of  counsel  for  the  President,  yon  will  please  proceed  with 
the  defence. 

Mr.  Stanbkby.  We  will  call  General  Thomas  first. 
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Lorenzo  Thomas  bwotd  and  examined. 

ByMr.  Stanbbry: 

Q.  Ghneral  Thomas,  will  yon  state  how  long  tou  have  been  in  the  service  ? 

A.  I  went  to  West  Point  in  the  year  1819.  1  entered  the  Mflitary  Academy 
in  September  of  that  year,  and  was  gradnated  July  1,  1823,  and  appointed 
second  lieutenant  of  the  fourth  infantry.  I  have  been  in  the  army  suce  that 
date. 

Q.  What  is  your  present  rank  in  the  army  f 

A.  I  am  Adjutant  General  of  the  army,  with  the  rank  of  brigadier  general,  and 
nunor  general  oy  brevet. 

Q.  W  hen  was  your  brevet  conferred  t 

A.  I  really  forge^.    I  would  have  to  refer  to  the  Army  Begister  for  that. 

Q.  Can  you  recollect  the  year  ? 

A.  Tes.  sir ;  it  was  after  I  returned  from  one  of  ftiy  southern  trips. 

Q.  Durin|^  Ae  war  t 

A.  Yes,  sir. 

Q.  Toward  the  close  of  it  ? 

A.  Toward  the  close  of  it.  I  was  first  made  a  colonel,  as  Adjutant  General, 
on  ihe  7th  of  March,  when  Colonel  Cooper  went  out. 

Q.  When  were  you  first  appointed  Ac^utant  General  ? 

A.  On  the  7th  of  March,  1861. 

Q.  On  what  service  were  you  during  the  war,  generally  ?  Give  us  an  idea 
of  -your  service. 

A.  During  the  administration  of  the  War  Department  by  General  Cameron 
I  was  on  duty  as  Adjutant  General  in  the  office.  I  accompanied  him  on  his 
western  trip  to  Missouri  and  Kentucky,  and  returned  with  nim.  Then,  after 
that,  after  making  that  report,  he  left  the  department,  and  Mr.  Stanton  was 
appointed.  I  remained  in  the  department  some  time  after  Mr.  Stanton  was 
appointed — several  months.  .The  nrst  duty  he  placed  me  on  from  the  office-^ 
at  any  rate  as  one  of  the  duties — ^he  sent  me  down  on  the  James  river  to  make 
exchanges  of  prisoners  of  war  under  the  arrangement  made  by  General  Dix 
with  the  rebels. 

Mr.  Manager  Butler.  To  what  point  is  this  evidence  t 

Mr.  Stanbbry.  To  brinff  around*  the  reason  why  there  was  the  interruptibn 
in  the  Adjutant  General's  ousiness,  and  how  long  it  continued  and  when  he 
returned.  It  will  be  through  in  a  moment.  (To  witness.)  What  was  the 
next  service  f 

A.  During  the  war  I  was  sent  once  or  twice,  three  times,  perhaps,  to  Harris- 
burg  to  organise  volunteers  and  to  correct  some  irregularities  there ;  not  irregu- 
larities exactly,  but  in  order  to  put  regiments  together,  skeleton  regiments.  I 
was  sent  there  and  ordered  to  bring  them  together,  once  at  Philaaelphia  and 
twice  at  Harrisbnrg.  I  was  sent  to  Harrisburg  also  about  the  time  that  Lee  was 
invading  Maryland  and  Pennsylvania ;  but  my  principal  duty  was  down  on  the 
Mississippi  river. 

Q.  What  was  the  duty  there  t 

A.  Threefold.  The  first  was  to  inspect  the  armies  on  the  river  in  that  part 
of  the  country.    The  second  was  to  look  into  cotton  lands. 

Mr.  Manager  Butler.  Will  not  that  appear  better  by  the  order? 

The  Witness.  I  have  it. 

Mr.  Stanbbry.  The  orders  are  here,  but  it  will  take  a  great  while  to  intro- 
duce them. 

Mr.  Manager  Butler.  Very  well. 

Mr.  Stanbbry.  I  will  ask  him  nothing  but  what  he  has  performed.  (To  the 
witness.)     What  was  the  third  duty  ? 

A.  To  take  charge  of  the  negro  population  and  organize  them  as  troops. 
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Q.  Were  70a  the  first  officer  who  oiganiied  negro  regiments  f 

A.  No,  sir. 

Q.  Who  wai  prior  to  70a  I 

A.  I  think  tliat  Greneral  Bntler  bad  organised  some  in  New  Orleans.  Some 
were  organized  before  I  took  charge.  I  was  sent  down  on  the  Mississippi  and 
in  the  rebellions  States,  and  I  had  charge  of  all  of  them  there. 

Q.  What  number  of  regiments  were  organized  nnder  7onr  care  t 

A.  I  organized  upwards  of  eight7  thousand  colored  soldiers.  The  partiea- 
lar  number  of  regiments  I  do  not  recollect,  because  the7  were  numbered  some 
with  those  in  New  Orleans  and  some  with  those  in  the  east. 

Q.  After  that  service  was  performed  what  was  the  next  special  dut7  7on  were 
detsiled  on  1 

A.  I  returned  to  this  cit7  after  I  heard  of  the  surrender  of  Lee.  I  was  then 
on  m7  wa7  up  the  river.  •!  came  to  Washington.  The  next  dut7 1  was  placed 
upon  was  to  make  an  inspection  of  the  Provost  Marshal  General's  office 
throughout  the  countr7,  first  at  Washington,  and  then  throughout  the  lo7al 
States.    I  performed  that  service. 

Q.  What  next  f 

A.  M7  last  service  was,  I  was  ordered  throughout  the  United  States  to  exam- 
ine the  national  cemeteries  under  a  law  passed  b7  Congress.  That  dnt7  I  have 
performed  ;  but  m7  report  is  not  7et  in.  It  is  ver7  voluminous.  Those  are 
the  duties  that  I  have  performed. 

Q.  Did  those  duties  fall  under  70ur  proper  duties  as  Adjutant  General ;  and  in 
what  capacit7  i 

A  Perfectlv  so.  As  Adjutant  G^eral  I  am  ea;  qfficto  inspector  of  the  ann7, 
and  these  duties  are  germane  to  it. 

Q.  This  dnt7  of  inspection  of  the  cemeteries  was  the  last  special  dut7  that 
70U  have  been  called  upon  to  perform  1 

A.  Yes,  sir. 

Q.  When  did  vou  return  from  having  performed  that  last  special  dnt7  ? 

A.  I  came  to  Washington  on  three  different  occasions.  I  would  come  here 
and  then  would  go  back. 

Q.  When  did  70U  return  from  this  last  dut7  or  this  last  detail  upon  the 
national  cemeter7  business  f 

A.  I  do  not  think  I  can  give  the  precise  date ;  but  it  was  about  the  close  of 
U»tyeax. 

Q.  Toward  the  close  of  the  7ear  1867  f 

A.  Yes,  sir. 

Q.  You  Ba7  70U  had  then  completed  this  last  dut7  or  service  t 

A.  I  had  visited  ever7  State  where  the  cemeteries  were.  The  onl7  ones  I 
have  not  visited  are  two  ver7  small  ones  near  this  cit7.     I  left  them  till  the  last. 

Q-  You  were  then  read7  to  make  7our  report  f 

A.  Yes,  sir ;  I  was  writing  it  out,  and  would  have  had  it  read7  if  it  had  not 
been  for  the  interruption  of  this  court    It  is  nearl7  completed. 

Q.  You  have  not  since  been  detailed  upon  an7  other  special  service  except 
about  this  War  Department  t 

A.  No,  sir ;  I  was  engaged  in  making'  this  report,  and  I  continued  on  that 
dutv  until  I  was  placed  in  charge  of  the  Adjutaot  General's  office. 

Q.  At  what  date  were  70U  returned  to  70ur  Adjutant  General's  office  ? 

A.  The  President  sent  for  me  and  gave  me  a  note  to  General  Grant,  dated 
the  13th  of  Februar7.  Greneral  Grant's  note  to  me  in  answer  to  that,  patting 
me  in  cbar^.  was  dated  the  next  day — the  14th. 

Q.  Who  had  occupied  7our  office  during  vonr  absence! 

A.  General  £.  D.  Townsend,  assistant  a^utant  general. 

Q.  Your  assistant? 

A.  M7  first  assistant,  with  the  rank  of  colonel.  * 
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Q.  Then  70a  never' lost  joar  position  as  Adjutant  Oenerall 

A.  Never. 

Q.  Did  you  apply  to  the  President  to  restore  you  ? 

A.  I  spoke  to  the  President  on  two  or  three  occasions,  some  months  ago, 
Btating  that  when  I  got  through  this  particular  business  I  should  like  to  have 
charge  of  my  office.  He  knew  what  my  wishes  were ;  but  on  this  occasion  I 
did  not  mention  it  to  him. 

Mr.  Manager  Butler.  Stop  a  moment.  I  wish  to  object  in  limine  to  any 
conversation  between  this  person  and  the  President. 

Mr.  Stanbbry.  This  is  his  application  to  the  President  that  I  am  trying  to* 
prove,  to  be  restored  to  his  duty  as  Adjutant  General. 

Mr.  Manager  Butlbr.  I  do  not  object  to  that  fact;  but  I  do  not  want  this 
conversation. 

Mr.  Stanbery.  I  do  not  want  any  conversation  now.  (To  the  witness.)  You 
applied  once  or  twice  to  him  before  to  restore  you  ? 

A.  I  stated  that  that  was  my  wish. 

Q.  On  the  13th  of  February  you  received  the  order  which  you  had  requested, 
before,  restoring  you  to  your  position  ? 

A.  Yes,  sir.  It  was  not  a  note  to  me ;  it  was  a  note  to  General  Grant. 

Q.  But  that  note  restored  you  to  your  position  ? 

A.  Yes,  sir. 

Q.  When,  after  that,  did  you  see  the  President,  and  what  did  he  say  to  you 
or  did  yoa  say  to  him  between  that  time  and  the  time  you  received  your  order 
on  the  2  Is t? 

A.  On  one  occasion  I  went  over  to  take  him  some  resignations 

Q.  After  you  had  been  restored  to  your  office  ? 

"A.  Yes,  8ir;  some  resignations  that  Mr.  Stanton  gave  me  which  were  on  bis- 
table. 

Q.  To  take  over? 

A.  Yee,  sir. 

Q.  Was  that  the  first  occasion  on  which  the  President  spoke  to  you  about 
taking  posaession  of  the  War  Office  ? 

Mr.  Manager  Butler.  Stop  a  moment.  I  object  to  that  question;  it  is  lead- 
ing, and  so  grossly  leading,  in  my  judgment,  that  it  is  almost  intentional.  **  Was- 
that  the  first  occasion  he  spoke  to  you?" — assuming  that  he  had  spoken. 

Mr.  Stanbery.  He  did  speak  afterward,  we  know. 

'Mr,  Manager  Butler.  How  do  we  know  ? 

Mr.  Stanbery.  We  will  come  to  it  in  another  way.  (To  the  witness.)  Do 
you  recollect  what  occurred  on  the  21st  of  February  ? 

A.  Yes,  sir.     I  thought  your  question  was  anterior  to  that. 

Mr.  Stanbery.  It  was.  What  happened  in  the  War  Office  on  the  morning 
of  the  2l8t  of  February  in  regard  to  closing  the  office  on  the  succeeding  day, 
the  22d  ? 

A.  Toward  twelve  o'clock  I  went  up  myself  and  asked  Mr.  Stanton,  then 
Secretary  of  War,  if  I  should  close  the  office  the  next  day,  the  22d  of  Febru- 
ary, and  he  directe.d  me  to  do  it.  I  issued  such  a  circular  and  sent  it  around 
to  the  different  departments. 

Q.  Was  that  an  order  made  by  you  as  Adjutant  General? 

A.  Yes,  sir;  by  his  order. 

Q.  Was  that  before  you  had  seen  the  President  that  day  ? 

A.  Yes, 'sir. 

Q.  Now,  what  took  place  after  you  had  issued  that  order  1 

A.  Very  soon  after  I  had  issued  it  I  received  a  note  from  Colonel  Moore,  the 
private  secretary  of  the  President,  that  the  President  wished  to  see  me.  I 
immediately  went  over  to  the  White  House,  and  saw  the  President.  He  came 
out  of  his  library  with  two  communicatioDB  in  his  hand. 
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Q.  He  came  oat  with  two  papers  in  his  hand  ? 

A.  Yes,  sir.  He  handed  them  to  Colonel  Moore  to  read.  They  were  read 
to  me. 

Q.  Read  alond  1 

A.  Bead  aloud.  One  was  addressed  to  Mr.  Stanton,  dismissing  him  from 
office,  and  directing  him  to  tarn  over  the  books,  papers,  &c.,  pertaining  to  the 
War  Department ;  the  other  was  addressed  to  me  appointing  me  Secretary  of 
War  ad  interim,  and  stating  that  Mr.  Stanton  had  been  directed  to  transfer  the 
office. 

Q.  Was  that  the  first  time  you  saw  those  papers,  or  either  of  them  ? 

A.  The  first  time. 

Q.  Yon  had  no  hand  whatever  in  writing  those  papers  or  dictatmg  them  ? 

A.  Nothing  whatever. 

Mr.  Manager  BuVlbr.  Excase  me  ;  that  is  very  leading  again. 

Mr.  Stanbbrv.  Well.  (To  the  witness.)  What  was  said  by  the  President 
at  that  time  to  yon  or  by  you  to  the  President  ? 

Mr.  Manager  Butlkr.  Do  yon  propose  to  put  in  conversations-^-*- 

Mr.  Stanbbrv.  I  do. 

Mr.  Manager  Butlbr.  Between  this  party  and  the  President  ? 
■  Mr.  Stanbbrv.  Right  there,  certainly.     (Handing  him  the  papers.) 

Mr.  EvARTS.  Which  they  put  in  evidence. 

Mr.  Manager  Botlbr.  I  will  not  interpose  the  objection  here,  sir. 

By  Mr.  Stanbbrv  : 

3.  What,  then,  was  said  between  you  and  the  President  7 
.  He  said  he  was  determined  to  support  the  Constitution  and  the  laws,  and 
he  desired  me  to  do  the  same.     [Laughter.] 
Mr.  Manager  Butlbr.  I  do  not  ol^ect. 
The  Witness.  I  told  him  I  would. 

By  Mr.  Stanbbrv  : 

Q.  What  further  took  place  or  was  said  ? 

A.  He  then  directed  me  to  deliver  this  paper  addressed  to  Mr.  Stanton  to  him. 

Q.  Was  that  all  1    Did  you  then  leave  ? 

A.  I  told  him  that  I  would  take  an  officer  in  my  department  with  me  to  see 
that  I  delivered  it  and  note  what  occurred,  and  I  stated  that  I  would  take 
G^eneral  Williams. 

Q.  Who  is  General  Williams  1 

A.  One  of  the  assistant  adjutant  generals  in  my  department  on  duty  there. 

Q.  You  told  the  President  you  would  take  him  along  to  witness  the  transac- 
tion ? 

A.  Yes,  sir. 

Q.  What  did  yon  do  then  1 

A.  I  went  over  to  the  War  Department,  went  into  one  of  my  rooms,  and 
told  General  Williams  I  wished  him  to  go  with  me ;  I  did  not  say  for  what  pur- 
pose. I  told  him  I  wanted  him  to  go  with  me  to  the  Secretary  of  War  and  note 
^hat  occurred.  . 

Q.  Without  telling  him  what  it  was  you  intended  ? 

A.  I  did  not  tell  him  anything  about  it.  I  then  went  to  the  Secretary's  room 
•and  handed  him  the  first  paper. 

Q.  When  you  say  the  first  paper,  which  was  that  1 

A.  The  paper  addressed  to  him. 

Q.  What  took  place  then  ?     Did  he  read  it  1 

A.  He  got  up  when  I  came  in,  and  we  bade  good  morning  to  each  other,  and 
I  handed  him  that  paper,  and  he  put  it  down  on  the  corner  of  his  table  and  sat 
down.    Presently  lie  got  ap  and  opened  it  and  read  it,  and  he  then  said,  "  Do 
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you  wish  me  to  vacate  the  office  at  once,  or  will  70a  give  me  time  to  remove  my 
private  property  ?"    I  said,  ''Act  your  pleaeare/'  ^ 

Q.  Did  he  say  what  time  he  would  require  t 

A.  No,  sir ;  I  did  not  ask  him.  I  then  handed  him  the  paper  addressed  to 
me,  which  he  read,  and  he  asked  me  to  give  him  a  copy. 

Q.  What  did  you  say  ? 

A.  In  the  mean  time  Greneral  Grant  came  in,  and  I  handed  it  to  him.  Gen- 
eral Grant  asked  me  if  that  was  for  him.  I  said  no ;  merely  for  his  information. 
I  promised  a  copy,  and  I  went  down. 

Q.  Down  where  ?     To  your  office  ? 

A.  Into  my  own  room. 

Q.  Your  own  room  is  below  that  of  the  Secretary ;  on  the  first  floor  ? 

A.  Below  General  Schriver's  room — the  one  opposite  the  Secretary's. 

Q.  It  is  on  the  lower  floor  I 

A.  Yes,  sir. 

Q.  You  went  down  and  made  a  copy  of  the  order  ? 

A.  I  had  a  copy  made,  which  I  certified  as  Secretary  of  War  ad  interim.  I 
took  that  up  and  handed  it  to  him.  He  then  said,  *'  I  do  not  know  whether  I 
will  obey  your  instructions  or  whether  I  will  resist  them."  Nothing  more 
passed  of  any  moment,  and  I  lefb. 

Q.  Was  General  Grant  there  at  the  second  interview  ? 

A.  No,  sir. 

Q.  The  Secretary  was  alone,  then  ? 

A.  He  was  alone.  His  son  may  have  been  there,  because  he  was  generally 
in  the  room. 

Q.  Did  General  Williams  go  up  with  you  the  second  time  ? 

A.  No,  sir. 

Q.  What  time  of  the  day  was  this  ? 

A.  I  think  it  was  about  12  o'clock  that  I  went  up  to  see  the  Secretary,  and 
this  was  just  after  I  came  down  and  wrote  the  order — it  was  toward  1  o'clock, 
I  suppose. 

Q.  It  was  immediately  after  you  had  written  the  order  to  close  the  office  1 

A.  Yes ;  I  got  the  note  immediiately  after  from  Colonel  Moore. 

Q.  Was  that  all  that  occurred  between  you  and  the  Secretary  on  that  day, 
the  21st! 

A.  I  think  it  was.  |  After  a  pause.]  No,  no ;  I  was  confounding  the  22d 
with  the  21  St. 

Q.  What  further  ? 

A.  I  went  into  the  other  room  and  he  was  there,  and  I  said  that  I  should 
issue  orders  as  Secretary  of  War.  He  said  that  I  should  not;  he  would 
countermand  them,  and  he  turned  to  General  Schriver  and  also  to  General 
Townsend,  who  were  in  the  room,  and  directed  them  not  to  obey  any  orders 
coming  from  me  as  Secretary  of  War. 

By  Mr.  Manager  Butler  : 

Q.  Do  I  understand  that  this  was  the  21st  ? 
A.  I  think  it  was  the  21st. 

By  Mr.  Stanbbry  : 

Q.  The  22d  or  21st  ? 

A.  The  21st,  I  think.  What  brings  it  to  my  mind  is,  he  wrote  a  note  which 
he  handed  me  prohibiting  me  from  acting  on  the  subject. 

Q.  Have  you  got  that  note  ? 

A.  I  thin(  I  gave  it  to  you.  I  have  some  here;  probably  it  may  be  among 
them.     I  will  look.     The  note  is  dated  February  21 ;  I  know  that. 

Q    (Presenting  a  paper  to  the  witness.)  See  if  that  is  the  order  that    he  thed 
gave  you  ? 
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A.  That  is  It. 

Q.  I  sec  the  body  of  it  is  not  in  Mr.  Stanton's  handwriting  ? 
A.  He  dictated  it  to  General  Townsend.     That  is  his  handwriting.     A  copj 
was  made  of  it»  and  Mr.  Stanton  signed  it,  and  handed  it  to  me. 
Q.  Will  you  read  it,  if  you  please  ? 

A.  "War  Department,  Washington  city,  February  21,  1868" 

Mr.  Manager  Butlbk.  Stop  a  moment,  if  you  please.  Let  us  see  that  paper. 
(The  paper  was  thereupon  handed  to  the  managers  and  examined  by  them.) 
Mr.  Manager  Butlbr.  We  have  no  objection. 

Mr.  Stanbbry,  (to  the  witness.)  Now  read  it,  if  you  please,  general. 
The  witness  read  as  follows  : 

War  Department, 
Washington  City,  February  21,  1868. 

Sm:  I  am  informed  that  you  presnme  to  issue  orders  as  Secretary  of  War  ad  interim. 
Such  conduct  and  orders  are  illegal,  and  you  are  heVeby  commanded  to  abstain  from  issuing 
any  orders  other  than  in  your  capacity  as  Adjutant  General  of  the  army. 
Your  obedient  servant, 

EDWIN  M.  STANTON, 

Secretary  of  ffar. 
Brevet  Major  General  L.  Thomas,  Adjutant  General, 

Q.  Did  you  see  the  President  after  that  interview  ? 

A.  I  did. 

Q.  What  took  place  ? 

Mr.  Manager  Butler.  I  object  now,  Mr.  President  and  senators,  to  the 
conversation  between  the  President  and  General  Thomas.  Up  to  this  time  I 
did  not  object,  as  you  observed,  upon  reflection,  to  any  orders  or  directions 
which  the  President  gave,  or  any  conversation  had  between  the  President  and 
General  Thomas  at  the  time  of  issuing  the  comraisf»ion.  But  now  the  commis- 
sion has  been  issued ;  the  demand  has  been  made  ;  it  has  been  refused  ;  and  a 
peremptory  order  given  to  General  Thomas  to  mind  his  own  business  and  keep 
out  of  the  War  Office  has  been  put  in  evidence.  Now,  I  suppose  that  the 
President,  by  talking  with  General  Thomas,  or  General  Thomas  by  talking 
with  the  President,  cannot  put  in  his  own  declarations  for  the  purpose  of  mak- 
ing evidence  in  favor  of  himself.  The  Senate  has  already  ruled  by  solemn  vote, 
and  in  consonance,  I  believe,  with  the  opinipn  of  the  presiding  officer,,  that  there 
were  such  evidences  of  common  intent  between  these  two  parties  as  to  allow  us 
to  put  in  the  acts  of  each  to  bear  upon  the  other ;  but  I  challenge  any  authority 
that  can  be  shown  anywhere  that,  in  trying  a  man  for  an  act  before  any  tribu- 
nal, whether  a  judicial  court  or  any  other  body  of  triers,  testimony  can  be 
given  of  what  the  respondent  said  in  his  own  behalf,  and  especially  to  his  ser- 
vant, and  a  fortiori  to  his  co-conspirator.  A  conspiracy  being  alleged,  can  it  be 
that  the  President  of  the  United  States  can  call  up  any  officer  of  the  army,  and, 
by  talking  to  him  after  the  act  has  been  done,  justify  the  act  which  has  been 
done? 

The  iict  which  we  complain  of  was  the  removal  of  Mr.  Stanton  and  the 
appointment  of  Mi;.  Thomas.  That  has  been  done ;  that  is,  if  he  can  be  removed 
at  all.  I  understand  the  argument  just  presented  to  us  by  the  learned  counsel 
who  is  absent,  after  having  delivered  his  argument,  is,  that  there  was  no  removal 
at  all,  and  no  appointment  at  all.  Then,  of  course,  if  there  was  not,  there  has 
not  been  anything  done;  we  might  as  well  stop  here.  Assuming,  however, the 
correctnees  of  another  part  of  his  argument,  to  wit,  that  the  only  power  of 
removal  remained  in  the  President  or  in  the  President  and  the  Senate — assuming 
that  to  be  true,  and  therefore  that  he  could  not  be  quite  right  in  his  idea  that 
the  question  of  removal  depended  upon  Mr.  Stanton's  legs  in  'walking  out, 
because  everything  had  been  done  but  that — assuming  that  that  portion  of  his 
argument  is  the  better  one,  we  insist  that  there  was  a  removal,  there  was  an 
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appointment,  and  that  is  the  act,  at  any  rate,  which  is  being  inquired  about ;  for 
whatever  the  character  of  that  act  is,  there  is  the  end,  be  it  better  or  worse. 

But  after  that  act  J  mean  to  bbj  that  Mr.  Thoihas  cannot  make  evidence  for 
himself  hj  going  and  talking  with  the  President,  nor  the  President  with  Mr. 
Thomas.  Even  supposing  that  the  act  was  as  innocent  a  thing  as  a  conspiracy 
to  get  up  a  lawsuit,  after  Uie  conspiracy  had  taken  place  and  it  had  eventuated 
in  uie  act,  then  they  could  not  put  in  their  declarations.  True,  there  is  not 
much  evidence  of  any  such  conspiracy,  because  I  should  suppose  that  if  the 
President  meant  to  conspire  with  anybody  to  get  up  a  lawsuit  he  would  have 
conspired  with  his  Attorney  General,  and  not  his  Adjutant  General.  He  is  a 
queer  person  with  whom  to  make  a  conspiracy  to  get  up  a  lawsuit  But  even  a 
tning  so  innocent  as  that,  after  it  was  done,  could  not  be  ameliorated,  defended, 
altered,  or  .changed  by  the  declarations  of  the  parties,  one  to  the  other.  Tiiere- 
fore,  in  limine,  I  must  object ;  and  I  need  not  go  any  further  now  than  object 
to  any  evidence  of  what  the  President  says,  which  is  not  a  part  of  the  thing 
done,  a  part  of  the  res  gesta,  any  conversation  which  takes  place  after  the  thing 
done,  after  the  act  of  which  we  complain. 

Mr.  StaiNbbrv.  Mr.  Chief  Justice,  if  I  understand  the  case  as  the  gentle- 
man supposes  it  to  be  now,  the  whole  case  depends  upon  the  removal  of  Mr. 
Stanton. 

Mr.  Manager  Butler.  I  have  not  said  any  such  thing.  I  do  not  know 
what  you  understand. 

Mr.  Stanbbrv.  You  say  the  transaction  stops  with  issuing  the  order  for  hie 
removal. 

Mr.  Manager  Butler.  That  transaction  stops. 

Mr  Stanbbry.  Does  not  your  conspiracy  stop  ?  Does  not  your  case  stop! 
That  is  the  question. 

Mr.  Manager  Butler.  No. 

Mr.  Stanberv.  I  agree  myself  that  your  case  stops  with  that  order,  because 
I  agree  with  what  now  seems  to  be  the  view  taken  by  the  honorable  manager, 
that  that  did  in  fact  remove  Mr.  Stanton  per  se.  If  it  did,  it  was  the  law  that 
gave  it  that  effect ;  for  there  is  no  question  about  a  removal  merely  in  fact,  no 
question  about  an  actual  ouster  by  force  here ;  but  it  is  a  question  of  a  legal 
removal,  and  that  we  are  upon ;  and  I  now  understand  the  honorable  manager 
to  say  that  that  order,  according  to  his  judgment,  effected  a  legal  removal,  and 
it  was  not  necessary  for  Mr.  Stanton's  legs  to  move  him  out  of  office ;  he  was 
already  out  by  the  order.  If  Mr.  Stanton  was  out  by  the  order,  the  learned 
managers  are  also  out  by  the  order,  for  then  it  must  be  a  legal  order,  making  a 
legal  removal,  not  a  forcible,  illegal  ouster. 

But,  says  the  learned  manager,  the  transaction  ended  in  giving  the  order  and 
receiving  the  order,  and  you  are  to  have  no  testimony  of  what  was  said  by  the 
President  or  General  Thomas  except  what  was  said  just  then,  because  that  was 
the  transaction  ;  that  was  the  res  gest<B.  Does  the  learned  gentleman  forget  his 
testimony  ]  Does  he  forget  how  he  attempted  to  make  a  case  ?  Does  he  forget, 
not  what  took  place  in  the  afternoon  between  the  President  and  General  Thomas 
that  we  are  now  going  into,  but  what  took  place  that  night  1  Does  he  forget 
what  sort  of  a  case  he  attempts  to  make  against  the  President,  not  at  the  time 
when  that  order  was  given,  nor  before  it  was  given,  nor  in  the  afternoon  of  the 
2l8t,  but  under  his  conspiracy  counts,  the  managers  have  undertaken  to  give  in 
evidence  that  on  the  night  of  the  21st  General  Thomas  declared  that  he  was 
going  to  enter  the  War  Oflfice  by  force  ? 

That  is  the  matter  charged  as  illegal ;  and  the  articles  say  that  the  conspiracy 
between  General  Thomas  and  the  President  was  that  the  order  should  be  exe- 
cuted by  the  exhibition  of  force,  intimidation,  and  threats ;  and  to  prove  that 
what  has  he  got  here  ?  The  declarations  of  General  Thomas,  not  made  under 
oath,  as  we  propose  to  have  them  made,  but  his  mere  declarations,  when  the 
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President  was  absent  and  could  not  contradict  him — not,  as  now,  nnder  oatb, 
and  all  the  conyersation  when  the  President  was  present  and  could  contradict 
or  might  admit.  The  honorable  manager  has  gone  into  all  that  to  make  a  case 
against  the  President  of  conspiracy ;  and  not  merely  that,  but  proves  the  acts 
and  declarations  of  General  Thomas  on  the  S2d ;  and  not  only  that,  bat  as  late 
as  the  9th  of  March,  at  the  presidential  levee  brings  a  witness,  with  the  eyes  of 
all  Delaware  upon  him,  [laughter,]  and  proves  by  that  witness,  or  thinks  he  has 
proved,  that  on  that  night  General  Thomas  also  made  a  declaration  involving 
the  President  in  this  conspiracy,  as  a  party  to  a  conspiracy  still  existing  to  keep 
ICr.  Stanton  out  of  office. 

Now,  bow  are  we  to  defend  against  these  declarations  made  on  the  night  of 
the  21st  or  the  22d,  and  again  as  late  as  the  9th  of  March?  Does  not  the 
transaction  run  through  all  that  time  ?  How  is  the  President  to  defend  himself 
if  he  is  allowed  to  introduce  no  proof  of  what  he  said  to  General  Thomas  after 
the  date  of  the  order  ?  May  he  not  call  General  Thomas  ?  Is  General  Thomas 
impeached  here  as  a  co-conspirator?  Is  his  mouth  shut  by  a  prosecution? 
Mot  at  all.  He  is  free  as  a  witness — ^brought  here  and  sworn.  Now,  what 
better  testimony  can  we  have  to  contradict  this  alleged  conppiracy  than  the 
testimony  of  one  of  the  alleged  conspirators ;  for  if  General  Thomas  did  not 
conspire,  certainly  the  President  did  not  conspire.  A  man  cannot  conspire  by 
himself.  And  now  we  contradict  by  this  testimony,  and  have  a  right  to  con- 
tradict by  this  testimony,  what  was  stated  on  the  night  of  the  2l8t.  Here  is  an 
interview  on  the  afternoon  of  the  2lBt.  We  want  to  show  that  not  only  at 
twelve  o'clock  on  the  day  when  he  received  the  order  the  President  gave  him 
no  instructions,  no  orders,  and  made  no  agreement  to  use  force ;  but  that  at  the 
subsequent  meeting  in  the  afternoon  of  that  day,  when  General  Thomas  returned 
to  report  to  the  President  that  Mr.  Stanton  refused  to  surrender  the  office,  the 
President  still  gave  no  directions  and  entered  into  no  conspiracy  of  force ;  and 
that  accordingly  on  the  night  of  the  21st,  when  General  Thomas  spoke  of  his 
own  intentions,  he  had  no  authority  to  speak  for  the  President ;  and  he  did  not 
profess  to  speak  for  him. 

It  is  in  this  point  of  view,  if  the  court  please,  that  it  seems  to  me  this  is  the 
very  best  testimony  we  can  give,  and  the  most  legal  and  admissible.  It  is  not 
after  the  transaction  is  ended ;  it  is  not  after  the  proof  on  the  other  side  is 
ended  as  to  the  conspiracy;  but  it  is  long  before  the  time  when,  according  to 
their  proof,  the  conspiracy  ceased.  In  that  point  of  view,  we  claim  that  it  is 
perfectly  legal. 

Mr.  Manager  Butlbr.  Mr.  President,  I  think  I  must  have  made  myself 
very  illy  understood  if  what  I  said  has  been  fairly  met  or  attempted  to  be  met 
by  the  learned  counsel.  This  is  my  objection  :  not  that  they  shall  not  prove 
by  Mr.  Thomas  that  he  did  not  say  what  we  proved  that  he  said  to  Mr.  Bur- 
leigh ;  he  will  be  a  bold  man  to  say  he  did  not  say  it,  however ;  not  that  they 
shall  not  prove  that  he  did  not  say  what  we  proved  he  said  to  Mr.  Karsner, 
although  I  should  think  my  learned  friend  had  had  enough  of  Mr.  Karsner ; 
not  that  they  shall  not  show  any  fact  which  is  competent  to  be  shown  ;  but  the 
proposition  I  make  as  a  legal  proposition,  (and  it  has  not  been  met  nor  touched 
by  the  argument,)  is  that  it  is  not  competent  to  show  that  Mr.  Thomas  did  not 
say  to  Mr.  Burleigh  that  he  meant  to  use  force,  by  proving  what  was  said 
between  Mr.  Thomas  and  the  President ;  that  the  President  cannot  put  in  his 
declaration  ;  and  I  challenge  again  a  law  book  to  be  brought  in  before  this  Sen- 
ate— common  law,  parliamentary  law,  constitutional  law,  statute  law,  or  **  law 
unto  ourselves" — any  law  that  was  ever  heard  of,  in  which  any  such  proposition 
was  ever  held.  It  never  was  held,  sir.  Go  to  your  own  reading  ;  tell  me  of 
the  case  where  after  we  show  that  a  man  has  done  an  act,  which  act  is  com- 
plained of,  when  he  is  on  trial  for  that  act,  he  can  bring  his  servant,  his  co-con- 
spirator, and  show  what  he  said  to  his  servant  and  his  servant  to  him,  in  order 
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to  hiB  jostificatioD.  What  thief  could  not  defend  himflelf  hj  that,  what  mur- 
derer could  not  defend  himself  by  that — show  what  he  said,  the  one  to  the 
other,  and  the  other  to  the  one  after  the  thing  has  happened,  after  the  act  has 
been  done  ? 

Now,  it  is  said,  as  though  this  case  was  to  be  carried  on  hy  some'  little  snap- 
catch  of  a  word,  that  I  said  there  was  a  remoyal,  and,  therefore,  I  must  have 
Baid  it  was  a  legal  removal.  I  say  there  never  was  a  legal  removal  of  Mr. 
Stanton.  There  was  an  act  of  removal  so  far  as  the  PreBident  of  the  United 
States  could  exercise  the  power,  so  far  as  he  could  do  it,  so  far  as  he  is  crimi- 
nally responsible  for  it,  so  far  as  be  must  be  held  to  every  intendment  of  the 
consequences  of  it  as  much  as  though  Mr.  Stanton  had  gone  out  in  obedience 
to  it ;  because  who  is  the  President  ?  He  is  the  Chief  Executive,  and  has  the 
army  and  the  navy,  and  has  issued  an  order  to  one  officer  of  the  army  to  take 
possession. 

But,  senators,  I  am  not  now  insisting  that  the  President  shall  not  ask  Mr. 
Thomas,  **  Sir,  did  you  conspire  V*  I  am  content  they  shall  ask  him  that,  and 
I  will  ask  him  in  return,  **  Did  you  conspire  with  the  President ;  did  yon  do 
this,  or  did  you  do  that  ?"  But  my  proposition  is,  that  they  cannot  put  in  what 
the  President  said  to  Thomas,  or  what  Thomas  said  to  the  President  after  he 
had*  given  the  order.  The  learned  counsel  says,  **  Why  these  gentlemen  mana- 
gers have  put  in  what  Mr.  Thomas  said  all  along,  and  what  the  President  said 
all  along."  I  understand  that ;  so  we  can.  It  is  the  commonest  thing  in  all 
courts  of  justice  where  I  have  seen  cases  tried — and  where  I  have  not,  the  books 
are  all  one  way  upon  that  matter — it  is  the  commonest  thing  on  earth  to  put  in 
the  confession  of  a  criminal  made  clear  down  to  the  time  of  the  trial,  down  to 
the  hour  of  the  trial.  Is  it  not  ?  If  he  makes  a  confession  the  moment  the 
officer  is  bringing  him  and  nutting  him  into  the  dock,  it  may  be  used  against 
him.  But  who  ever  heard  that  it  gave  the  prisoner  the  right  to  introduce  what 
he  said  to  his  associate,  what  he  said  to  his  servant,  what  he  said  to  his  neigh- 
bor, after  the  act  was  done,  be  the  act  whatever  it  may  ? 

It  is  said  you  must  allow  him  to  put  this  in  because  the  President  cannot  de- 
fend himself  otherwise.  He  has  all  the  facts  to  defend  himself  with.  What  I 
mean  to  say  is  that  he  shall  not  defend  himself  by  word  of  mouth.  I  do  not 
claim  that  the  conspiracy  was  made  between  the  21st  of  February  and  the  9th 
of  March.  I  claim  that  it  was  made  before  that  time ;  and  I  think  we  shall  be 
able,  before  we  get  through,  to  convince  everybody  else  of  it.  I  claim  that  we 
find  certain  testimony  of  it  between  these  two  dates. 

Now,  understand  me.  I  do  not  object  to  asking  Mr.  Thomas  what  he  said  to ' 
Mr.  Burleigh,  what  ho  said  to  Mr.  Wilkeson,  what  he  said  to  Mr.  Karsner, 
what  he  said  to  anybody,  where  we  have  put  in  what  he  said ;  but  I  do  object 
to  his  putting  in  any  more  of  the  President's  declarations  after  the  act  done.  I 
do  not  want  any  more  such  exhibitions  as  this.  When  a  simple  order  is  given 
by  the  President  to  his  subordinate,  a  very  harmless  thing,  quite  in  common 
course,  it  is  given  to  him  with  a  flourish  of  trumpets.  **  Now,  I  want  you  to 
sustain  the  Constitution  and  laws  ;"  and  the  officer  says,  **  1  will  sustain  the 
Constitution  and  the  laws."  Do  we  not  understand  what  all  that  was  done  for  ?  It 
was  a  part  of  the  defence  got  up  there  at  the  time ;  a  declaration  made  to  be 
put  in  here  before  you  or  before  some  court. 

Nobody  can  doubt  what  that  was  for.  Did  he  ever  give  any  other  order  to  Thomas 
or  any  other  officer  and  say  :  **  Now,  sir,  here  is  a  little  order,  and  I  want  you 
to  sustain  the  Constitution  and  laws ;  I  am  going  to  sustain  the  Constitution  and 
laws,  and  you  must  sustain  the  Constitution  and  laws ;"  and  then  solemnly  for 
that  officer  to  say,  **  I  will  sustain  the  Constitution  and  the  laws."  Did  you  ever 
hear  of  that  in  any  other  case  ?  Why  was  it  done  in  this  case  ?  It  was  done 
for  the  purpose  of  blinding  whatever  court  should  try  the  case,  in  order  that  it 
might  be  put  in  as  a  justification.    ''  Oh !  I  did  not  mean  to  do  anything  but 
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BQBtain  the  Gonatitotion  and  the  laws,  and  I  said  so  at  the  time."  That  decla- 
ration was  put  in  out  of  the  usual  and  ordinary  course,  and  it  is  to  prevent  anj 
more  of  that  sort  of  declarations,  got  up,  manufactured  by  this  criminal  at  the 
time  when  he  was  going  into  his  crime  and  after  the  crime  was  committed,  that 
I  make  the  objection.  Under  such  circumstances  to.  give  him  the  opportunity 
to  manufacture  testimony  in  this  way  never  was  heard  of  in  any  court  of  justice. 

Mr.  EvAKT8.  Mr.  Chief  Justice  and  Senators,  if  the  crime,  as  it  is  called,  of 
the  President  of  the  United  States  was  complete  when  this  written  order  was 
handed  by  him  to  General  Thomas,  and  received  by  Greneral  Thomas,  why  have 
the  managers  occupied  your  attention  with  other  and  later  proceedings  in  his 
behalf  of  the  removal  of  Mr.  Stanton  1  The  first,  the  only  act  in  regard  to 
that  removal,  which  the  managers  introduced,  was  of  the  22d  of  February,  and 
the  presentation  of  Greneral  Thomas,  and  then  with  the  purpose,  as  it  was  said, 
of  forcibly  ejecting  Mr.  Stanton  from  tlie  office  of  Secretary  of  War.  That  is 
the  act — that  is  the  fact — that  is  the  re#  gesla  on  which  they  stand;  and  it 
waa  by  the  combination  of  the  delegate  from  Dakota,  invited  to  attend  and  take 
part  in  that  act  where  the  force  was  sought  to  be  brought  into  this  case  in  the 
intention  of  the  President  of  the  United  States ;  and  then  the  evidence  con- 
necting the  intention  of  the  President  of  the  United  States  with  this  act,  this 
£ict,  this  res  gesta  of  the  22d,  was  drawn  from  the  hearsay  evidence  of  what 
General  Thomas  had  said,  and  upon  the  pledge  of  the  managers  that  they  would 
connect  the  President  with  it. 

And  now,  in  the  presence  of  a  court  of  justice  and  in  the  Senate  of  the  United 
States,  the  managers  of  the  House  of  Representatives,  speaking  "  in  the  name  of 
all  the  people  of  the  United  States,"  object  when  we  seek  to  show  what  did 
occur  between  the  President  and  General  Thomas  up  to  the  time  of  the  only  act 
and  fact  they  introduced  on  the  22d  by  hearsay  evidence  of  General  Thomas's 
statements  of  what  he  meant  to  do.  They  sought  to  implicate  the  President  in 
the  intended  force  to  be  used  by  that  hearsay  testimony  upon  the  pledge  that 
they  would  connect  the  President  with  it;  and  wo  offer  the  evidence  that  we 
.  said  in  the  first  instance  should  have  been  brought  here  under  oath  of  this  agent 
or  actor  himself  to  prove  what  the  connection  of  the  President  was.  When  that 
hearsay  has  been  let  in,  secondary  evidence,  and  we  undertake  to  show  by  the 
oath  of  the  actor,  the  agent,  the  officer,  what  really  occurred  between  him  and 
the  President  of  the  United  States,  they  say  that  is  of  no  consequence,  that  is 
no  part  of  the  res  gestce,  and  that  is  no  part  of  evidence  showing  what  the  rela- 
tion between  the  parties  was.  Why,  Mr.  Chief  Justice  and  Senators,  if  the 
•  learned  managers  had  objected  that  General  Thomas  was  not  to  be  received  as  a 
witness  because  he  was  a  co-conspirator,  a  co-criminal,  some  of  the  observations 
of  the  learned  manager  might  have  some  application ;  but  that  is  not  the  aspect, 
and  that  is  not  the  claim  in  which  the  matter  is  presented  to  your  notice.  It  is 
j  that  General  Thomas  being  a  competent  witness  to  speak  the  truth  here  as  to 
I  whatever  is  pertinent  to  this  case,  is  not  to  be  permitted  to  say  what  was  the 
agency,  what  was  the  instruction,  what  was  the  concomitant  observation  of  the 
President  of  the  United  States  that  attended  every  interview  antecedent  to  the 
time  which  they  hc^ve  put  in  evidence. 

So,  too,  they  have  sought  to  give  evidence  of  intent,  gathered  from  a  witness 
who  overheard  what  General  Thomas  said,  pertinent,  as  they  supposed,  on  the 
9th  of  March,  and  that  is  upon  the  idea  that  General  Thomas  had  been  em- 
powered by  the  President  to  say  or  do  something  that  made  his  statements  perti- 
nent to  commit  the  President.  Now,  if  they  can  show,  through  General  Thomas, 
by  hearsay,  what  they  claim  is  to  implicate  the  President  in  intent,  running  up 
to  the  9th  of  March,  we  can  prove  by  General  Thomas,  up  to  any  date  in  respect 
to  which  they  offered  evidence,  all  that  did  occur  between  the  President  and 
himself,  in  order  that  if  there  be  connection,  that  may  be  made  accurate  and 


mPSACmCENT  OF  THE  PRESIDEITT.  425 

precise ;  and  if  there  be  no  connection,  that  the  disconnection  be  made  absolute 
and  complete. 

Mr.  Manager  Bingham.  Mr.  President  and  Senators,  I  desire,  to  the  right 
understanding  of  this  controversy,  that  the  question  to  which  my  associate  man* 
ager  objected  may  be  reported  by  the  Secretary. 

The  Chief  Justice.  The  counsel  will  please  reduce*  the  question  to  writing. 

The  question  was  reduced  to  writing,  and  read  as  follows : 

What  occarred  between  the  President  and  yourself  at  that  second  interview  on  the  21stf 

Mr.  Manager  Bingham.  The  senators  will  notice  that  the  attempt  is  now 
made  for  the  first  time  in  the  progress  of  this  trial,  and  I  think  is  made  here  for, 
the  first  time  in  the  presence  of  any  tribunal  of  justice  in  this  country  by 
respectable  counsel,  to  introduce  in  the  defence  of  an  accused  criminal  his  own 
declarations  made  after  the  fact.  Before  this  second  interview  referred  to  in  the 
question  the  crime  charged  in  the  first  article,  if  crime  it  be,  was  committed  and 
complete.  The  time  has  not  yet  come,  senators,  for  the  full  discussion  of  the 
question,  whether  it  wss  a  crime  for  Andrew  Johnnon,  on  the  21st  day  of  Feb* 
ruary,  1 868,  with  intent  to  violate  the  act  regulating  the  tenure  of  certain  civil 
offices,  to  issue  an  order  for  the  removal,  as  averred  in  the  first  article — not  "re- 
moving" as  counsel  stated,  but  "  for  the  removal  of* — the  Secretary  of  War 
from  the  Department  of  War  not  only  in  contravention  of  the  express  terms  of 
that  act  itself,  but  in  defiance  of  the  action  of  the  Senate  then  had  upon  the 
suspension  under  the  same  law,  by  the  same  President,  of  the  same  Secretary, 
and  whereof  he  had  notice.  For  myself,  I  stand  ready,  as  the  learned  counsel 
has  seen  fit  to  make  the  challenge  in  this  stage  of  the  case,  to  say  that  if  the 
tenure-of-office  act  be  a  valid  act,  the  attempt  to  remove  in  contravention  of  the 
provisions  of  that  act  which  declares  a  removal  to  be  a  misdemeanor,  is  itself  a 
misdemeanor,  not  simply  at  common  law,  but  by  the  laws  of  the  United  States. 
I  am  not  surprised  that  this  utterance  was  made  at  this  stage  of  the  case ;  for 
the  learned  counsel  who  closed  his  elaborate  and  exhaustive  argument  in  the 
defence  had  ventured  upon  the  bold  declaration  here  in  the  presence  of  the  Sen- 
ate, that  an  attempt  to  commit  a  misdemeanor,  made  such  by  the  laws  of  any 
sovereignty  upon  the  earth,  was  not  itself  a  crime  consummated  by  the  very 
attempt,  and  itself  a  misdemeanor. 

I  pass  that  question  now ;  with  all  respect  I  say  it  ought  not  to  have  been 
referred  to  in  this  discussion.  The  only  question  before  the  Senate  is,  whether 
it  is  competent  for  an  accused  criminal,  high  or  low,  official  or  unofficial.  President 
or  private  citizen,,  after  the  fact  charged  against  him,  to  make  evidence  for  him- 
self by  his  own  declarations  eittier  to  a  co-conspirator  or  to  anybody  else.  That 
is  all  the  point  there  is  involved  in  this  question ;  and  I  reiterate  what  was  said, 
doubtless  after  due  reflection,  by  my  associate  manager,  that  there  is  not  an 
authority  fit  to  be  brought  into  a  court  of  justice  but  denounces  the  proposition 
as  hearsay  and  violative  of  the  rules  of  law.  Why,  justice  itself  is  impotent  if 
evidence  is  to  be  made  by  every  criminal  violator  of  the  law  for  himself,  after 
the  fact,  by  his  own  declarations. 

I  am  amazed  at  the  declaration  of  counsel  that  the  Senate  have  admitted 
hearsay  in  behalf  of  the  prosecution.  Senators  upon  reflection  can  assent  to  no 
such  proposition.  The  declaration  of  co-conspirators  made  in  the  prosecution 
of  the  common  purposes  or  common  design;  never  was  held  to  be  hearsay  evidence. 
On  the  contrary,  it  is  primary  evidence,  and,  in  the  language  of  one  of  our  own 
courts,  in  most  instances  it  is  the  only  evidence  which  the  nature  of  the  case 
ever  admits  of.  It  rests  upon  the  simple  proposition  of  the  law,  which  addresses 
itself  to  the  common  judgment  and  the  common  sense  of  mankind,  that  what  one 
man  does  by  another  he  does  himself.  If  the  President  conspired  with  Lorenzo 
Thomas  to  violate  the  laws  of  this  country,  and  by  his  written  letter  of  authority 
sent  him  forth  to  violate  the  law,  he  made  him  his  agent,  and  in  the  language  of 
the  law,  whatever  Lorenzo  Thomas  did  in  the  prosecution  of  that  agreement  to 
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do  an  nnlawfal  act  between  himself  and  the  President  is  eyidence  not  simplj 
against  himself,  but  against  his  principal. 

It  is  the  law  of  this  country  and  of  every  other  country  where  the  common 
law  is  observed  ;  it  is  a  question  no  longer  open  for  discussion,  and  I  may  add 
that  the  question  that  is  raised  here  is  one  that  is  not  open  for  discussion,  for  I 
yenture  to  say  that  every  text-book  that  treats  of  the  law  of  evidence  declares 
that  the  declarations  of  an  accused  afler  the  fact  are  never  admissible  upon  his 
own  motion.  All  that  is  said  at  any  one  given  time,  when  any  part  of  what  is 
said  on  that  occasion  has  been  admitted  for  the  prosecution,  is  admissible.  But 
that  is  not  the  question  before  the  Senate  at  all.  This  is  a  subsequent  conver- 
sation between  himself  and  bis  co-conspirator  after  his  crime  was  complete,  after 
he  had  sent  forth  his  letter  of  authority  to  Thomas,  after  he  had  issued  the  order 
for  the  removal  of  Stanton,  after  the  demand  had  been  made  by  Thomas  for  the 
anrrender  of  the  office.  On  the  evening  of  the  2l8t  day  of  February  there  is  a  '' 
conversation  between  these  co -conspirators,  confessedly  conspirators  if  your  law 
be  valid,  upon  their  own  answer  before  the  Senate,  in  order  to  exculpate  them- 
selves. I  say  to  senators  that  it  is  trifling  with  justice,  trifling  with  that  justice 
>  which  was  this  day  invoked  in  your  presence,  to  allow  any  man  to  make  evidence 
in  this  manner  for  liimself,  after  the  fact. 

How  easy  it  was  for  him  to  say  to  Mr.  Thomas  that  night,  when  he  found  that 
inquiry  was  being  made  in  the  Capitol  touching  this  criminal  agreement  between 
them,  "  Why,  Mr.  Thomas,  our  only  object  is  peacefully  and  quietly  to  appeal 
to  the  courts  of  justice ;"  "  Why,  Mr.  Thomas,  you  must  not  touch  the  hair  of 
the  head  of  the  Secretary  of  War  ;"  "  Why,  Mr.  Thomas,  we  both  have  the 
profoundest  respect  for  the  decision  of  the  Senate  this  day  made,  notice  of  which 
nas  been  served  upon  us ;"  **  Why,  Mr.  Thomas,  we  both  recognize  the  obliga- 
tions of  the  tenure-of-office  act ;"  **  Why,  Mr.  Thomas,  it  is  farthest  from  our 
intention  to  violate  the  act  at  all."  Sir,  the  law  declares  that  if  the  order  was 
unlawful,  the  unlawful  intent  laid  in  the  averment  is  proved  by  the  fact  itself, 
and  he  can  never  disprove  it  by  his  declarations.  Why,  then,  introduce  them 
here  ?  Why  trifle  with  justice  here  in  this  way  ?  The  rule  has  been  settled  in 
every  case  that  has  ever  been  tried  in  the  Senate  of  the  United  States  hereto- 
fore, that  the  general  rules  of  evidence  according  to  the  common  law  govern  the 
proceedings.  If  there  is  an  exception  to  be  found  to  that  in  any  of  the  rulings 
of  the  Senate  in  trials  of  this  kind  hitherto,  1  challenge  its  production. 

The  Ghibp  Justice.  The  Secretary  will  read  the  question  once  more. 

The  Secretary  read  as  follows  : 

What  occurred  between  the  President  and  yourself  at  Aat  second  interview  on  the  2l8tT 

The  Ghibp  Justice.  The  question  is,  is  the  question  just  read  admissible? 

Mr.  Drakb.  On  that  I  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered  ;  and  being  taken,  resulted — ^yeas  42,  nays 
10  ;  as  follows  : 

Teas — Messrs.  Anthonj,  Bayard,  Bnckalew,  Cattell,  Cole,  Conklinj*,  Corbett,  Davis, 
Dixon,  Doolittle,  Edmunds,  Ferry,  Fessenden,  Fowler.  Frelinji^hayson,  Grimes,  Henderson, 
Hendricks,  Howe,  Johnson,  McCreery,  Morgan,  Morrill  of  Maine,  Morrill  of  Vermont, 
Morton,  Norton,  Puttorson  of  Now  Hampsbire,  Patterson  of  Tennessee,  Pomcroy,  Ross, 
Sherman,  Sprague,  Stewart,  8umner,  Tipton,  Trumbull,  Van  Winkle,  Vickors,  Willey,  Wil- 
liams, Wilson,  and  Yates— 42. 

Nays — Alcssrs.  Cameron,  Chandler,  Conness,  Cragin,  Drake,  Harlan,  Howard,  Nye, 
Bamsey,  and  Thayer — JO. 

Not  voting— Messrs.  Saulsbury  and  Wade— 2. 

So  the  Senate  determined  the  question  to  be  admissible. 
The  Chief  Justicb.  The  question  will  be  read  to  the  witness. 
The  Secretary  read  the  question,  as  i'oUows  : 

What  occurred  between  the  President  and  yourself  at  that  second  interview  on  the  21st  T 
The  Witness.  I  stated  to  the  President  that  I  had  delivered  the  communi- 
cation, and  that  Mr.  Stanton  gave  this  answer :  **  Do  you  wish  me  to  vacate  at 
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once,  or  will  you  give  me  time  to  take  away  my  private  property  V*  and  that  I 
replied,  "Act  yonr  pleasure."  I  then  said  that  after  delivering  the  copy  of  the 
letter  to  him  he  said  :  **  I  do  not  know  whether  I  will  obey  your  instructions 
or  resist  them."  This  I  mentioned  to  the  President,  and  his  answer  was  :  **  Very 
well ;  go  and  take  charge  of  the  ofEce  and  perform  the  duties." 

By  Mr.  Stanberv  : 

Q.  Was  that  all  that  passed  1 

A.  That  is  about  all  that  passed  at  that  time. 

Q.  What  time  in  the  afternoon  was  that  f 

A.  This  was  immediately  after  giving  the  second  letter  to  Mr.  Stanton.' 

Mr.  Manager  Butlbr.  We  withdraw  all  objection  to  that  conversation. 
[Laughter.] 

Mr.  Stanberv.  Whether  you  do  or  not  it  is  in.    The  withdrawal  is  ex  poit 
facto,    (To  the  witness.)     Was  this  before  or  after  you  got  Stanton's  order  ? 

A.  It  was  after. 

Q.  Did  you  see  Stanton  again  that  afternoon  t 

A.  I  did  not. 

Q.  Or  the  President  ? 
.  A.  Not  after  I  left  him  this  time. 

Q.  What  first  happened  to  you  the  next  morning  7 

A.  The  first  thing  that  happened  to  me  next  morning  was  the  appearance 
at  my  house  of  the  marshal  of  the  District,  with  an  assistant  marshal  and  aeon- 
stable,  and  he  arrested  me. 

Q.  What  time  in  the  morning  was  that  ? 

A.  About  eight  o'clock,  before  I  had  my  breakfast.  The  command  was  to 
appear  forthwith.  I  asked  if  he  would  permit  me  to  see  the  President ;  I  simply 
wanted  to  inform  him  that  I  had  been  arrested.  To  that  he  kindly  assented, 
though  he  said  he  must  not  lose  sight  of  me  for  a  moment.  I  told  him  certainly; 
I  did  not  wish  to  be  out  of  his  sight.  He  went  with  me  to  the  President's  and 
went  into  the  room  where  the  President  was.  I  stated  that  I  had  been  arrested» 
at  whose  suit  I  did  not  know 

Mr.  Manager  Butlbr.  Stop  one  moment.  Does  the  presiding  officer  under- 
stand the  ruling  to  go  to  this,  to  allow  what  occurred  the  next  day  to  be 
brought  in  ? 

The  Chief  Justice.  The  Chief  Justice  so  understands  it. 

Mr.  Stanberv.  Go  on,  general. 

The  Witness.  He  said,  **  Very  well,  that  is  the  place  I  want  it  in — ^the 
courts."  He  advised  me  then  to  go  to  yoti,  and  the  marshal  permitted  me  to 
go  to  yonr  quarters  at  the  hotel.  I  told  you  that  I  had  been  arrested  and  asked 
what  I  should  do— — 

Mr.  Manager  Butler.  Wait  a  moment. 

Mr.  EvARTS.  I  suppose  it  is  no  great  matter  about  that. 

Mr.  Stanberv,  (to  the  managers.)  Is  that  part  of  tjie  conspiracy  [? 
[Laughter.] 

Mr.  Manager  Butler.  I  have  no  doubt  of  it.     [Laughter.] 

Mr.  Stanberv,  (to  the  witness.)  Did  you  go  to  court  ? 

A.  I  was  presented  by  the  marshal  to  Judge  Cartter. 

Q.  What  happened  there  ] 

A.  Judge  Cartter 

Mr.  Manager  Butler.  I  object. 

Mr.  Stanberv.  Were  you  held  to  bail  or  anything  of  that  kind  ? 

A.  I  was  required  to  give  bail  in  $5,000. 

Q.  ,And  then  discharged  from  custody? 

A.  I  was  then  discharged  ;  but  there  is  one  point  that  I  wish  to  state  if  it  is 
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admiBsible ;  I  do  not  know  whether  it  is  or  not  I  asked  him  distinotly  what 
that  bail  meant 

Mr.  Manager  Butler.  Stop. 

Mr.  Stanbery.  Do  you  mean  that  yon  asked  the  judge? 

The  Witness.  Yes,  I  asked  the  judge  what  it  meant  He  said- 
Mr.  Manager  Butler.  Stop.     Does  your  honor  allow  that  ? 

Mr.  Stanbery.  That  is  another  part  of  the  case,  and  we  will  come  to  that 
after  a  while.     (To  the  witness.)     How  long  did  you  remain  there  ? 

A.  I  suppose  it  took  altogether  perhaps  an  hour,  because  friends  came  in  to 
give  the  bail.     I  had  nobody  with  me,  not  even  a  lawyer. 

Q.  After  you  were  admitted  to  bail,  did  you  go  again  to  the  War  Department 
that  day  ? 

A.  I  did. 

Q.  That  was  the  22d  ? 

A.  I  am  speaking  of  the  22d  ;  but  I  think  this  other  matter  is  important  to  me. 

Mr.  Manager  Butler.  I  will  withdraw  the  objection  if  the  witness  thinks  it 
important  to  him. 

Mr.  Stanbery.  Very  well ;  go  on  with  the  explanation  you  wished  to  make. 

The  Witness.  I  asked  the  judge  what  it  meant.  He  said  it  was  simply  to 
present  myself  there  at  half  past  ten  the  following  Wednesday.  I  then  asked 
nim  if  it  suspended  me  from  any  of  my  functions.  He  said  no,  it  had  nothing 
to  do  with  them.    That  is  the  point  I  want  to  state. 

By  Mr.  Stanbery  : 

Q.  When  did  you  next  go  to  the  War  Department  that  day  ? 
A.  I  went  immediately  from  there,  first  stopping  at  the  President's  on  my 

"  if.     ~ 


ray,  and  stating  to  him  that  I  had  given  bail.  He  made  the  same  answer, 
"Very  well;  we  wrint  it  in  the  courts."  I  then  went  over  to  the  War  Office* 
and  found  the  east  door  locked.  This  was  on  the  22d  the  office  was  closed.  I 
'  asked  the  messenger  for  my  key.  He  told  me  that  he  had  not  got  it;  the  keys 
had  all  been  taken  away,  and  my  door  was  locked.  I  then  went  up  to  Mr. 
Stanton's  room,  the  one  that  he  occupies  as  an  office,  where  he  receives.  I 
found  him  there  with  some  six  or  eight  gentlemen,  some  of  whom  I  recognized, 
and  I  understood  afterward  that  they  were  all  members  of  Congress.  They 
were  all  sitting  in  a  semi-ellipsis,  the  Secretary  of  War  at  the  apex.  I  came 
•  in  the  door.  I  stated  that  I  came  in  to  demand  the  office.  He  refused  to  give 
it  to  me,  and  ordered  me  to  my  room  as  Adjutant  General.  I  refused  to  obey. 
I  made  the  demand  a  second  and  a  third  time.  He  as  often  refused,  and  as 
often  ordered  me  to  my  room.  He  then  said,  '*  You  may  stand  there ;  stand  as 
long  as  you  please."  I  saw  nothing  further  was  to  be  done,  and  I  left  the  room 
and  went  into  General  Schriver's  office,  sat  down  and  had  a  chat  with  him,  he 
being  an  old  friend.  Mr.  Stanton  followed  me  in  there,  and  Governor  Moor- 
head,  member  of  Congress  from  Pittsburg.  He  told  Governor  Moorhead  to  note 
the  conversation,  and  I  think  he  took  notes  at  a  side  table.  He  asked  me  pretty 
much  the  same  questions  as  before. 

Q.  State  what  he  did  ask. 

A.  Whether  I  insisted  upon  acting  as  Secretary  of  War,  and  should  claim 
the  office.  I  gave  a  direct  answer,  *<  Yes ;"  and  I  think  it  was  at  that  time  I 
said  I  should  also  require  the  mails.  I  said  that'on  one  occasion,  and  I  think 
then.  I  do  not  know  whether  it  is  on  the  memorandum  or  not.  Then  there 
iras  some  little  chat  with  the  Secretary  himself. 

Q.  Between  you  and  the  Secretary  ? 

A.  Between  me  and  the  Secretary. 

Q.  Had  these  members  of  Congress  withdrawn  then  ? 

A.  Yes,  sir. 
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*  Q.  Now,  tell  us  what  happened  between  yon  and  the  Secretary  after  they 
withdrew. 

A.  I  do  not  recollect  what  first  occnrred,  bat  I  said  to  him, ''  The  next  time 
yon  have  me  arrested  " — ^for  I  had  found  out  it  was  at  his  suit  I  was  arrested ; 
I  had  seen  the  paper • 

Mr.  Manager  Butler.  Stop  a  moment.  I  propose,  Mr.  President,  to  object 
to  the  conversation  between  the  Secretary  and  Gkneral  Thomas  at  a  time  which 
we  have  not  put  in,  because  we  put  in  only  the  conversation  while  the  other 
gentlemen  were  there.  This  is  something  that  took  place  after  they  had  with- 
drawn. 

Mr.  Stand  BR  Y.  What  is  the  difference  ?  They  did  not  stay  to  hear  the  whole. 

The  Chief  Justice.  It  appears  to  have  been  immediately  afterward  and  part 
of  the  same  conversation. 

Mr.  Stanbbry.  The  same  conversation  went  right  on. 

Mr.  Manager  Butler.  Will  General  Thomas  say  it  was  the  same  conversa- 
tion? 

The  Witness.  Mr.  Stanton  turned  to  me  and  got  talking  in  a  familiar  manner. 

Mr.  Manager  Butler.  Go  on,  then,  sir. 

The  WiTNi^ss.  I  said,  '*  The  next  time  you  have  me  arrested,  please  do  not 
do  it  before  I  get  something  to  eat."  I  said  I  had  had  nothing  to  eat  or  drink 
that  day.  He  put  his  hand  around  my  neck,  as  he  sometimes  does,  and  ran  his 
hand  through  my  hair,  and  turned  to  General  Schriver  and  said,  ''  Schriver,  yo« 
have  got  a  bottle  here  ;  bring  it  out."     [Laughter.] 

By  Mr.  Stanbery  : 

Q.  What  then  took  place  ? 

A.  Schriver  unlocked  his  case  and  brought  out  a  small  vial,  containing  I  sup- 
pose about  a  spoonful  of  whiskey,  and  stated  at  the  same  time  that  he  occasion- 
ally took  a  little  for  dyspepsia.  [Laughter.]  Mr.  Stanton  took  that  and  poured 
it  into  a  tumbler  and  divided  it  equally  and  we  drank  it  together. 

Q.  A  fair  division  ? 

A.  A  fair  division,  because  he  held  up  the  glasses  to  the  light  and  saw  that 
they  each  had  about  the  same,  and  we  each  drank.  [Laughter.]  Presently  a 
messenger  came  in  with  a  bottle  of  whiskey,  a  full  bottle  ;  the  cork  was  drawn, 
and  he  and  I  took  a  drink  together.  **  Now,"  said  he,  **  this  at  least  is  neutral 
ground."     [Laughter] 

Q.  Was  that  all  the  force  exhibited  that  day  ? 

A.  That  was  all. 

Q.  Have  you  ever  at  any  time  attempted  to  exercise  any  force  to  get  into 
that  office  ? 

A.  At  no  time. 

Q.  Have  you  ever  had  any  instructions  or  directions  from  the  President  to 
use  force,  intimidation,  or  threats  at  any  time  t 

Mr.  Manager  Butler.  Wait.  **At  any  time?"  That  would  bring  it  down  to 
to-day.  I  suppose  the  ruling  did  not  come  down  to  to-day.  Any  time  prior  to 
the  21st  or  22d  of  February  I  am  content  with  your  inquiring  about,  but  I  still 
must  object  to  putting  iu  what  was  said  yesterday. 

Mr.  Sta\beky.  On  the  9th  of  March  you  say  it  still  continued. 

Mr.  Manager  Butler.  The  9th  of  March  ? 

Mr.  Stanberv.  Then  we  will  inquire  prior  to  the  9th  of  March. 

Mr.  Manager  Butler.  I  have  said  nothing  about  that.  I  say  the  9th  of 
March  is  just  as  bad  as  it  would  be  to-day.  I  object  to  any  time  after  the  act. 
He  was  impeached  on  the  22d  of  February,  and  I  suppose  got  up  his  case  after 
that. 

Mr.  EvARTS.  We  have  a  right  to  negative  up  to  the  point  at  which  you  have 
given  any  positive  evidence,  which  is  t£e  9th  of  March. 
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Mr.  Manager  Butler.  We  have  given  no  evidence  of  what  the  President  has 
said  or  the  InBtructions  that  came  from  the  President.  We  have  gpven  evidence 
of  what  Mr.  Thomas  has  said,  and  that  is  entirely  a  different  thing.  You  may 
ask  him  if  he  said  so  to  Mr.  Kafsener ;  hut  if  there  is  anything  in  any  mle  of 
Liw,  if  law  is  to  he  held  at  all.  this  testimony  cannot  be  pat  in. 

Mr.  EvARTS.  Mr.  Chief  Justice,  the  point,  if  anything,  by  which  Mr.  Earsener 
was  allowed  to  speak  of  the  interview  between  Generid  Thomas  and  himself  of 
the  9th  of  March  was  that  General  Thomas's  statements  then  made  might  be 
held  to  be  either  from  something  that  had  been  proved  on  the  part  of  the 
managers,  or  from  something  that  would  be  proved  on  the  part  of  the  managers, 
a  committal  of  the  President.  Now,  certainly,  under  the  ruling  that  has  been 
made,  as  well  as  under  the  necessary  principles  of  law  and  justice,  the  President 
is  entitled  to  negative,  through  the  witness  who  knows,  anything  that  proceeded 
from  him,  the  witness,  as  brought  in  testimony  here,  as  having  been  authorized 
by  anything  that  occurred  between  the  President  and  himself. 

Mr.  Manager  Butler.  I  do  not  propose  to  argue  further. '  If  it  is  not  self- 
evident  to  everybody,  no  argument  can  make  it  plainer.  I  simply  object  to  a 
question  which  is  this :  '*  What  have  been  the  directions  of  the  President  down 
to  the  9th  of  March,"  after  he  had  been  impeached?  Because,  if  he  can  put 
them  in  down  to  the  9th  of  March,  he  can  down  to  to-day ;  and  to  prove  tnat 
Mr.  Karsener  did  not  say  a  thing  to  Mr.  Thomas  they  offer  to  prove  that  the 
President  did  not  say  a  thing  to  Mr.  Thomas. 

Mr.  EvARTS.  That  is  not  the  point.  The  point  is  not  that  we  can  show 
affirmatively  every  conversation,  but,  negatively,  we  can  show  up  to  and  includ- 
ing the  date  concerning  which  they  have  given  anything  in  evidence  by  which 
they  claim  to  implicate  the  President,  that  he  up  to  that  time  had  never  given 
aoy  instructions  or  declarations  justifying  the  use  of  force.  It  is  of  the  9th  of 
March  they  have  given  evidence  that  this  witness  then  meant  presently^  in 
Juiuro,  to  kick  Mr.  Stanton  out ;  and  now  we  propose  to  show  that  up  to  that 
conversation  the  President  of  the  United  States  nad  never  given  authority  or 
direction  of  any  kind  to  use  force. 

Mr.  Manager  Butlbr.  How  does  that  prove  that  Mr.  Thomas  did  not  say  sot 

Mr.  EvART3.  It  does  not  prove  it  in  the  least.  It  only  proves  that  he  said 
it  without  authority  of  the  President  of  the  United  States,  which  is  the  whole 
point  of  your  point  of  proving  that  he  said  it  at  all. 

Mr.  Manager  Binqham.  In  other  words,  Mr.  President,  I  desire  to  say  the 
proposition  now  is  for  the  witness  to  swear  to  conclusions,  not  to  what  the 
President  did  say,  not  to  what  the  President  did  do,  but  to  his  conclusion  that 
all  he  said  and  all  he  did  did  not  authorize  him  to  use  force. 

The  Chief  Justice.  The  counsel  for  the  President  will  reduce  the  question 
to  writing,  if  thev  press  it. 

The  question  being  reduced  to  writing  was  read,  as  follows : 

Did  the  Prosident,  at  an^  time  prior  to  or  including  the  9th  of  March,  authorize  or  direct 
you  to  U80  force,  intimidation,  or. threats  to  ^t  possession  of  the  War  Office? 

The  Chief  Justice.  The  Ciiief  Justice  will  submit  this  question  to  the 
Senate.  Senators,  you  who  arc  of  opinion  that  the  question  is  admissible  will  say 
««ay,"  and  those  of  the  Contrary  opinion  will  say  "  no." 

The  question  being  put,  was  decided  to  be  admissible. 

Mr.  Stanbbrv.  Answer  the  question,  now,  general. 

The  Witness.  Read  it,  if  you  please. 

The  Secretary  read  the  question,  as  follows : 

Bid  the  President,  at  any  time  prior  to  or  including  the  9th  of  March,  anthorise  or  direct 
you  to  use  force,  intimidation,  or  threats  to  get  possession  of  the  War  Office? 

The  Witness.  He  did  not. 
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B7  Mr.  Stanbbry  : 

Q.  Now  please  state  what  conversation  you  had  with  Mr.  Burleigh 'on  the 
night  of  the  2l8t  of  Fehruary  ? 

A.  He  came  to  my  house  and  asked  me  in  reference  to  this  matter  of  my 
being  appointed  Secretary  of  War.  I  told  him  I  was  appointed,  and  I  men- 
tioned wnat  occurred  between  Mr.  Stanton  and  myself,  and  I  think  it  was  that 
which  led  him  to  ask  me  ''  What  ar6  you  going  to  do  ?''  Mr.  Stanton  havin|^ 
said  he  did  not  know  whether  he  would  obey  my  instructions  or  resist  them. 
There  are  two  persons  I  spoke  with.  To  one  I  said,  that  if  I  found  my  door 
locked,  or  if  I  found  the  War  Office  locked,  I  would  break  open  the  door ;  and 
to  the  other  I  said  I  would  call  upon  General  Grant  for  force.  1  have  got  them 
mixed  up ;  I  do  not  know  which  expression  I  used  to  Mr.  Wilkeson,  but  one  to 
him  and  the  other  to  Dr.  Burleigh.  I  made  use  of  both  expressions  that  even- 
ing, ^however,  one  to  Mr.  Wilkeson  and  one  to  Dr.  Burleigh ;  I  do  not  suppose 
it  makes  any  difference  which.  Their  testimony  shows  that  belter  than  mine. 
Mr.  Burleigh  asked  me  what  time  I  was  going  to  the  War  Office.  I  told  him  I 
would  be  there  about  ten  o'clock  the  next  day.  This  was  the  night  of  the2l8t 
I  was  talking  to  him.  The  conversation  was  a  short  one ;  he  very  soon  left  me, 
saying  he  would  call  again.  I  think  he  said  he  would  come  up  to  the  War 
Office  the  next  morning. 

Q.  Did  you  ask  him  to  go  ? 

A.  I  did  not.  I  think  be  said  he  would  come  and  see  the  fun,  or  something 
of  that  kind. 

Q,  What  was  the  conversation  you  had  with  Mr.  Karsener  on  the  9th  of 
March  ? 

A.  I  would  like  to  describe  that. 

Q.  What  do  you  know  of  Mr.  Karsner  ? 

A.  I  knew  nothing  about  him  whatever  until  I  had  seen  him  then.  If  I  had 
been  asked  the  question,  I  should  have  said  I  had  never  seen  him,  though  my 
attention  was  once  called  to  the  fact  that  I  did  once  see  him  in  the  spring  of 
1827,  when  I  happened  to  be  at  home  with  a  severe  spell  of  sickness.  I  did 
see  him  on  that  occasion.  I  suppose  there  were  circumstances  brought  it  to  my 
mind. 

Q.  What  took  place  at  the  President's  ? 

A.  It  was  towards  the  end  of  the  President's  reception,  and  I  was  walking 
with  General  Todd,  and  was  about  going  out  of  the  door  when  I  found  that  this 
person  rushed  forward  and  seized  me  by  the  hand.  I  looked  surprised,  because 
I  did  not  know  him.  He  mentioned  his  name,  but  I  could  not  recollect  it.  I 
understood  him  to  say  that  he  was  from  New  Castle,  my  native  village.  He 
certainly  used  both  those  words  ;  but  he  says  he  did  not ;  it  is  possible  he  did 
not,  as  he  says  he  only  stated  that  he  was  from  New  Castle  county.  I  may  be 
mistaken  ;  I  do  not  want  to  do  him  injustice.  He  said  he  knew  my  father  and 
my  brother,  and  that  he  had  known  me  forty  years  before.  I  suppose  that 
would  have  been  about  the  time  I  spoke  of;  but  I  have  no  recollection  of  it  at 
all.  He  held  on  to  my  hand.  I  was  surprised  at  the  man's  manner,  because  he 
came  up  to  me  as  if  I  had  been  an  intimate  relation  of  his  for  years. 

Mr.  Manager*BuTLER.  Stop  a  moment.  I  suppose  this  is  a  little  improper  to 
give  his  surprises.     Tell  us  what  was  done  and  stated  there. 

Mr.  Stanberv.  Go  on,  general. 

The  Witness.  I  tried  to  get  away  from  him,  and  he  then  said — he  was  a 
Dclawarean — "  The  eyes  of  all  Delai^fare  are  upon  yoa,  [laughter,]  and  they 
expect  you  to  stand  fast."  I  said  :  ''  Certainly  I  shall  stand  fast,"  and  I  was 
about  leaving,  when  he  seized  my  baud  again  and  asked  me  a  second  time  the 
same  question,  saying  he  expected  me  to  stand  fast.  Said  I :  "  Certainly  I  will 
stand  fast."    I  was  smiling  all  the  time.    I  got  away  ficom  his  hand  a  second 
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time,  and  he  seized  it  again  and  drew  me  farther  in  the  room  and  asked  the  same 
qnestion.     I  was  a  little  amused,  when  I  raised  myself  up  on  my  toes  in  this 
way  (standing  on  tiptoes)  and  said  :  ''Why,  don't  you  see  lam  standing  firm  ? 
Then  he  put  this  in  my  mouth  :  "  When  are  you  going  to  kick  that  fellow  out, 
or  something  of  that  kind.    "  Oh,"  said  I,  "  we  will  kick  him  out  hy  and  by. 

Q.  Are  you  certain  the  "kicking  out"  came  from  him? 

A.  Yes,  sir— oh  yes.  [Laughter .1  I  want  to  say  one  thing.  I  did  not  intend 
any  disrespect  to  Mr.  Stanton  at  all.  On  the  contrary,  he  has  always  treated 
me  with  kindness,  and  I  would  do  nothing  to  treat  him  with  disrespect. 

Q.  Had  yon  ever  any  idea  of  kicking  Mr.  Stanton  for  any  purpose  ? 

A.  No,  sir. 

Q.  How  came  you  to  use  the  word  at  all  ? 

A.  It  was  put  in  my  mouth. 

Q.  Did  you  say  it  seriously,  or  in  a  jocular  way  1 

A.  (Smilingly.)  I  was  Yery  glad  to  get  away;  I  went  out  at  once. 

Gross-examined  by  Mr.  Manager  Butlbb  : 

Question.  Did  I  understand  you  to  say  that  there  had  been  no  unkind  feelings 
between  you  and  Mr.  Stanton  ever  t 

Answer.  No,  sir ;  I  do  not  think  there  ever  had  been  any  unkind  feeling. 

Q.  Or  diflference  of  opinion  ? 

A.  There  was  a  difference  of  opinion,  I  suppose. 

Q.  Did  you  not  believe  that  he  sent  you  away  from  the  office  of  Adjutant 
General  in  order  to  have  General  Townsend  carry  on  that  office  ? 

A.  I  do  not. 

Q.  You  do  not  so  believe  1 

A.  No,  8ir. 

Q.  You  have  not  done  anything  in  the  Adjutant  General's  office  as  the  head 
of  that  department  for  how  many  years  up  to  the  13th  of  February  last  ? 

A.  I  was  a  short  time  absent,  as  I  told  you,  on  the  James  river,  making 
exchanges  with  the  rebel  commissioner;  but  on  my  return  I  always  went  to 
my  office.     The  first  time,  perhaps,  that  I  was  detached  was,  I  think,  on  the 

23d  day  of .     I  ought  to  have  said  I  had  gone  three  or  four  times  up  to 

Pennsylvania. 

Mr.  Manager  Butler.  Please  answer  my  question.  You  ought  to  do  that. 
Since  what  time,  up  to  the  13th  day  of  February,  had  you  done  anything  iu 
yonr  office  as  Adjutant  General. of  the  army,  not  acting  inspector  general  ? 

A.  I  was  in  the  Adjutant  General's  office — I  have  got  the  date  here,  if  you 
will  let  me  refer  to  it 

Mr.  Stanberv.  Certainly,  refer  to  your  papers. 

The  Witness,  (producing  papers.)  These  are  my  original  instructions  to  go 
down  on  the  Mississippi  river. 

Mr.  Manager  Butler.  I  do  not  care  for  the  precise  date.  Can  you  not  tell 
me  the  month  ? 

A.  I  would  rather  give  you  the  precise  date.  I  have  it — the  25th  day  of 
March,  1863. 

Q.  From  that  time  until  the  13th  of  February,  1868,  have  you  ever  con- 
ducted the  business  of  the  Adjutant  General's  office  ? 

A.  The  14th  was  the  date. 

Q.  Up  to  the  13th  will  do  for  me  ? 

A,  No,  sir. 

Q.  Have  you  always  been  sent  upon  outside  inspecting  duty  ? 

A.  Yes. 

Q.  Had  yon.  been  recommended  by  Mr.  Stanton  to  be  retired  ? 

A.  That  I  cannot  say.  I  was  recommended  by  General  Grant  to  be  retired, 
and  that  communication  went  to  Mr.  Stanton,  and  Mr.  Stanton  took  it  to  the 
President,  as  I  understood.    What  he  said  to  the  President  I  do  not  know. 
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Q.  Tbe  President  overrnled  Grenerml  Grant's  recommendation  for  your 
retiracy  ? 

A.  Tbe  President  did  not  set  me  aside. 

Q.  He  overrnled  that  recommendation,  did  he  not]  He  did  not  have  you 
retired  in  pursuance  of  that  recommendation,  did  he  ? 

A.  He  did  not. 

Q.  Did  you  ever  ask  Mr.  Stanton  to  restore  you  to  office  ? 

A.  No ;  1  did  not. 

Q.  If  there  was  a  kindly  feeling  with  him  all  the  time  he  was  a  friend  of 
yours,  and  yon  would  not  harm  a  hair  of  his  head,  certainly  not  kick  him,  why 
aid  you  not  ask  him  i 

A.  I  knew  perfectly  well  that  the  services,  especially  this  one  that  I  referred 
to,  were  very  important,  and  I  knew  he  said  himself  that  I  was  the  only  one 
who  could  do  the  work,  and  therefore  he  sent  me. 

Q.  But  while  you  knew  the  service  you  were  sent  on  was  so  important,  and 
you  were  the  only  man  to  do  it,  you  did  ask  Johnson,  and  why  did  you  not  ask 
Stantoif  to  restore  you  ? 

A.  I  did  not  suppose  he  wanted  me  in  the  office,  though  there  was  no  unkind 
feeling. 

Q.  Only  he  did  not  want  you  there  ? 

A.  I  do  not  suppose  he  did. 

Q.  It  was  pcrlectly  kindly,  except  that  he  did  not  want  you  about  ? 

A.  I  suppose  80.  I  was  in  the  habit  of  going  to  his  office  whenever  I  was 
here ;  I  did  it  many  a  time,  and  he  has  asked  me  to  do  certain  things  in  bis 
office  there. 

Mr.  Manager  Butler.  You  have  answered  all.  Now,  General  Thomas, 
when  did  you  first  receive  the  intimation  from  the  President  that  you  were  to 
be  made  Secretary  of  War  ? 

A.  The  President  sent  for  me  on  the  18th  of  February. 

Q.  Three  days  before  you  got  the  order,  was  it  ? 

A.  Yes,  sir. 

Q.  Have  you  ever  stated  that  you  had  an  intimation  that  you  would  be 
appointed  Secretary  of  War  earlier  than  that  1 

A.  I  must  now  refer  to  a  paper  which  I  suppose  you  have.  When  I  was 
asked  before  one  of  the  comniittet^s  when  I  first  got  an  intimation  I  supposed 
they  were  ref  Tring  to  my  going  in  the  Adjutant  General's  office,  but  I  never 
h  ad  an  intimation  before  the  I8th  of  February  that  the  President  had  any  idea 
of  making  me  Secretary  of  War. 

Q.  Now,  if  you  will  pay  attention  to  my  question.  General  Thomas,  and 
answer  it,  you  will  oblige  me.  My  question  was,  whether  you  ever  stated  to 
anybody  that  you  got  such  an  intimation  before  that  time  ? 

A.  Not  to  my  knowledge,  unless  it  was  before  that  committee,  as  I  tell  you, 
the  two  things  were  mixed  up. 

Q.  Did  you  not  swear  that  before  the  committee? 

A.  I  afterward  made  a  correction  on  that  paper. 

Q.  Excnt^e  me;  I  did  not  ask  you  what  corrections  you  made ;  I  asked  yon 
what  you  swore  to  ? 

A.  I  swore  that  I  had  received  an  intimation,  but  I  found  that  it  was  not  so, 
and  I  had  a  right  to  correct  my  testimony. 

Q.  You  were  asked,  then,  before  the  committee,  not  the  managers  ? 

A.  I  am  not  speaking  of  the  managers,  but  of  the  committee. 

Q.  You  were  asked  before  a  committee  of  the  House  when  you  received  the 
first  intimation.  How  early  did  you  swear  that  to  be,  whether  it  was  by  mis- 
take or  otherwise  ? 

A.  The  intimation  that  I  received  that  I  would  probably  be  put  in  the  Adju- 

28  IP 
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taut  Gcnorars  office  most  have  been  made  some  two  weeks  before  the  occar- 
rence,  perLaps. 

Q.  1  ask  now,  and  I  want  you  again  to  pay  attention  to  my  question  . 

A.  I  know  yoar  question. 

Q.  How  early  didf  you  swear  that  you  received  an  intimation  that  you  would 
be  made  Secretary  of  War  7 

A.  I  should  like  to  divide  those  two  things.  I  told  you  that  I  corrected  my 
evidence. 

Q.  I  am  dividing  them ;  now  I  am  getting  to  what  you  swore  to  first ;  by 
and  by  I  will  come  to  the  correction,  perhaps.  1  have  divided  them.  Now 
answer  my  question.    What  did  you  swear  to  first  before  you  took  advice  ? 

Mr.  Stanberv.  " Took  advice ;"  monstrous! 

The  WiTNBSS.  I  swore  that  I  received  an  intimation — I  think  an  intimation 
from  Colonel  Moore. 

Q.  I  did  not  ask  you  who  yon  received  it  from  ;  I  asked  the  time  when. 

A.  1  cannot  tell  the  time  ;  I  do  not  know  it. 

Q.  W^hat  time  did  you  swear  it  was  1 

A.  I  say  I  do  not  know ;  I  suppose  two  or  three  weeks ;  I  cannot  say. 

Q.  Did  you  receive  it  from  Colonel  Moore,  tlie  military  secretary  ? 

A.  Beceive  what? 

Q.  The  intimation  that  you  were  to  be  made  Secretary  of  War  ? 

A.  No. 

Q.  Did  you  so  testify  ? 

A.  I  suppose  not,  because  I  tell  you  the  two  cases  were  in  my  mind.  I  think 
I  have  answered  it  distinctly  enough.  The  honorable  manager  is  trying  to 
mix  two  things,  when  I  am  trying  to  separate  them. 

Q.  Now,  sir,  did  you  not  know  or  believe  you  were  to  be  made  Secretary  of 
War  before  you  received  that  order  of  the  21st  of  February  ? 

A.  No,  sir. 

Q.  Did  you  not  believe  you  were  ? 

A.  The  18th,  I  said.    . 

Q.  Now  listen  to  the  question  and  answer  it.  That  will  be  better.  I  ask 
you  if  you  did  not  know  you  were  to  be  made  Secretary  of  War  before  you 
received  that  order  of  the  21st — ^know  or  believe  ? 

A.  "  Know  "  positive,  no. 

Q.  Did  you  not  believe  you  were  to  be  ? 

A.  I  thought  I  would  be,  because  it  had  been  intimated  to  me. 

Q.  Intimated  to  you  by  the  President  himself? 

A.  Yes,  sir. 
I    Q.  Did  you  tell  him  whether  you  would  be  glad  to  take  the  office  1 
'    A.  I  told  him  I  would  take  it ;  I  would  obey  his  orders. 

'  Q.  What  made  you  tell  him  that  you  would  obey  his  orders  ? 

A.  Because  he  was  my  Commander-in-chief. 

Q.  Why  was  it  necessary  to  tell  him  you  would  obey  his  orders  ? 

A.  I  do  not  know  that  there  was  any  particular  necessity  in  it. 

Q.  Why  should  you  say  to  him,  when  he  asked  you  to  be  Secretary  of  War, 
that  you  would,  and  would  obey  his  orders  ? 

A.  Certainly,  as  Secretary  of  War. 

Q.  Why  did  you  feel  it  necessary  in  your  own  mind  to  say  that  you  would 
obey  his  orders  ? 

A.  I  do  not  know  that  it  was  particularly  necessary. 

Q.  Why  did  you  do  it  ? 

A.  It  was  a  very  natural  reply  to  make. 

Q.  Tell  me  any  other  time,  when  you  were  appointed  to  an  office,  that  you 
told  the  appointing  power  you  would  obey  the  orders. 

Mr.  EvARTs.  It  does  not  appear  he  was  appointed  at  any  other  time. 


IMPEACHMENT  OP  THE  PBESIDENT.  435 

>  

Mr.  Manager  Butlbr.  Does  it  not  ?  (To  the  witneas.)   'Have  you  not  been 
appointed  Adjutant  General  ? 

A.  Certainly ;  I  am  Adjutant  General. 

Q.  At  any  other  time,  when  you  were  appointed  to  office,  tell  me  whom  yon 
told  that  you  would  obey  the  orders. 

A.  I  do  not  know  that  I  told  any  one.    The  other  appointments  I  got  in  the 
ordinary  course. 
.  Q.  Then  this  was  an  extraordinary  appointment  ? 

A.  Certainly  it  was ;  I  never  had  one  of  that  kind  before.     [Laug-hter.] 

Q.  And  so  extraordinary  that  yon  thought  it  necessary  to  tell  the  President 
before  you  got  it  that  if  he  would  give  it  to  you  yon  would  obey  his  orders  } 

A.  I  did  not  say  any  such  thing. 

Q.  You  did  so  tell  him  1 

A.  I  did  tell  him  so. 

Q.  And  you  thoi^ght  it  was  proper  so  to  tell  him  ? 

A.  Certainly. 

Q.  What  orders  did  you  expect  to  receive  that  you  found  it  necessary  to  tell 
him  you  would  obey  them  t 

A.  I  did  not  know  that  I  was  to  expect  to  receive  any  particular  order. 

Q.  Then,  before  you  got  the  appointment  yon  told  him  you  would  obey  the 
order.     This  was  on  the  18th  7 

Q.  Yes. 

A.  You  got  a  note  from  Colonel  Moore  to  go  to  the  President's,  you  say,  on 
the  2l8t? 

A.  Yes,  sir. 

Q.  Were  you  sent  for  on  the  18th  ? 

A.  Yes. 

Q.  Sent  for  by  Colonel  Moore  ? 

A.  Yes,  sir. 

Q.  And  you  went  up  there  ? 

A.  Yes.  - 

Q.  And  the  President  told  you  he  thought  of  making  you  Secretary  of 
War? 

A.  Yes. 

Q.  And  you  told  him  you  would  be  very  glad  to  be  made  Secretary  of  War, 
and  would  obey  his  orders  1 

A.  I  did  not  say  I  would  be  very  glad. 

Q.  That  you  would  accept  it  ? 

A.  The  President  said  that  he  thought  of  making  me  Secretary  of  War, 
but  that  he  would  consider  of  the  matter. 

Q.  And  you  answered  to  that  that  you  would  accept  it  and  obey  his  orders, 
did  you  ? 

A.   The  time  that  I  said  I  would  obey  his  orders  was  when  I  got  the 
appointment. 

Q.  Oh  !  that  was  the  time. 

A.  The  other  was  an  intimation  from  him. 

Q.  You  said  this  about  obeying  his  orders  at  the  time  you  got  the  appoint- 
ment? 

A.  Yes. 

Q.  What  did  you  say  on  the  18th,  when  the  President  said  he  thought  of 
making  you  Secretary  of  War  ? 

A.  He  did  not  say  positively  he  was  going  to  make  me  so. 

Q.  He  said  he  was  considering  it  ? 

A.  He  said  he  was  considering  of  it. 

Q.  What  did  you  say  then  ? 

A.  I  do  not  recollect  that  I  said  anything  in  particular. 
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Q.  Anything  in  general — anything  at  all  } 

A.  I  do  not  know  that  I  did. 

Q.  You  neither  thanked  him,  nor  intimated  in  any  form  that  yon  would  or 
would  not  take  it  ? 

A.  No. 

Q.  Then  you  want  to  take  it  back  now  ? 

A.  T  do  not  want  to  take  back  anything  I  have  said. 

Q.  Do  you  not  ?  I  understood  you  to  say  that  you  told  him  on  the  18th  you 
would  obey  his  orders  ? 

A.  1  meant  to  say  on  the  Slst,  when  he  gave  me  the  appointment. 

Q.  Therefore,  you  want  to  take  it  back  as  to  the  18th  ? 

A.  Certainly. 

Q.  Then  you  do  want  to  take  back  anything  f 

Mr.  EvARTs.  He  has  already  corrected  it  in  stating  that  you  misunderstood  him. 

Mr.  Manager  Butler.  If  he  did,  then  he  stated  what  was  not  correct,  for  I 
did  not  mitfunderstand  him. 

Kr.  £vARTS.  He  has  already  made  that  correction,  but  you  misunderstood 
him. 

Mr.  Manager  Butler.  I  was  competent  to  hear  the  correction  he  made.  1 
am  perfectly  competent  to  hear  it  without  any  assistance.  (To  the  witness.) 
Now,  General  Thomas,  on  the  2l8t  again  you  were  sent  for? 

A.  Yes. 

Q.  Between  the  18th  and  21st  did  you  go  to  your  friend  Stanton  and  tell  him 
that  you  thought  of  taking  his  place  H 

A.  No,  sir. 

Q.  Were  you  in  the  War  Office  t 

A.  I  was  there  generally  every  day. 

Q.  On  the  2l8t  you  were  sent  for  again  by  Colonel  Moore,  were  you  not? 

A.  Yes,  sir. 

Q.  By  a  note  ? 

A.  A  note. 

Q.  He  came  in  person  ? 

A.  A  note. 

Q.  Have  you  that  note  ? 

A.  1  do  not  know  whether  I  have  or  not.  I  gave  one  note  to  the  counsel. 
One  I  mislaid. 

Q.  Do  you  think  Mr.  Stanbery  has  got  it  1 

A.  I  think  he  took  one  of  them. 

Mr.  Manager  Butler.  We  will  pass  thiCt  while  the  gentlemen  are  hunting  it 
up. 

Mr.  EvARTS.  We  have  none  of  the  2l8t. 

The  Witness.  Then  I  have  mislaid  it. 

By  Mr.  Manager  Butler  : 

Q.  You  got  a  note  to  go  to  the  President's  ? 
A.  I  got  a  note  to  go  to  the  ^President's. 
Q.  Did  you  know  for  what  purpose  ? 
A.  I  did  not. 
Q.  Did  you  suspect  ? 
A.  I  had  no  suspicion  at  all. 

Q.  Did  you  not  have  some  belief  of  what  you  were  going  there  for  ? 
A.  I  had  not. 
Q.  And  you  went  over  ? 
A.  I  went  over,  of  course. 

Q.  You  went  into  the  President's  room,  and  he  was  coming  out  of  the  library, 
you  say  ? 
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A.  I  went  into  the  council  room,  and  he  came  out  of  the  lihrary  with  Colonel 
Moore. 

Q.  Fetching  two  papers  ready  written  ? 

A.  Yes,  sir. 

Q.  Now,  please  state  to  me  exactly,  in  order,  what  was  first  said  and  what 
was  next  said  by  each  of  you.  The  President  is  coming  out  with  two  papers 
in  his  hand ;  what  next  ? 

'   A.  I  think  the  first  thing  he  did  was  to  hand  them  to  Colonel  Moore  and  tell 
him  to  read  them. 

Q.  What  next  ?    They  were  read  then  1 

A.  They  were  read  and  handed  to  me. 

Q.  What  then  ? 

A.  He  said,  *'  I  shall  uphold  the  Constitution  and  the  laws,  and  I  expect 
you  to  do  the  same."  I  said  certainly  I  would  do  it,  and  1  would  obey  his 
orders;  that  is  the  time  I  used  that  expression. 

Q.  Let  me  see  if  I  have  got  it  exactly.  He  came  out  with  the  two  papers ; 
handed  them  to  Colonel  Moore ;  Colonel  Moore  read  them.  He  then  said,  "  I 
am  going  to  uphold  tiie  Constitution  and  the  laws,  and  I  want  you  to  do  the 
same ;"  and  you  said,  ''  I  will,  and  I  will  obey  your  orders  ?  ** 

A.  I  did. 

Q.  Why  did  you  put  in  you  would  obey  his  orders  just  then  ? 

A.  I  suppose  it  was  very  natural,  speakiug  to  my  commander-in-chief. 

Q.  What  next  was  said  then  ? 

A.  He  told  me  to  go  over  to  Mr.  Stanton  and  delivei^the  paper  addressed  to 
him. 

Q.  Which  you  did  so? 

A.  I  did. 

Q.  In  the  manner  you  have  told  us  ? 

A.  Yes,  sir. 

Q.  At  this  first  interview  before  you  left  the  building  Mr.  Stanton  gave  you 
the  letter  which  you  have  put  in  here,  did  he? 

A.  After  I  delivered  him  the  second  one,  the  one  to  me,  dated  the  Hst  instant. 

Q.  Before  you  left  the  building  he  gave  you  that  j:)aper? 

A.  Yes,  sir ;  that  was  when  he  was  sitting  in  Schriver's  room. 

Q.  Then  you  knew  that  he  did  not  mean  to  give  up  the  office? 

A.  I  did. 

Q.  You  so  understood  fully  ? 

A.  Certainly. 

Q.  You  went  back  and  reported  that  to  the  President,  did  you  ? 

A.  Yes,  sir. 

Q.  Did  you  report  to  him  that  Stanton  did  not  mean  to  give  up  that  office  ? 

A.  I  reported  to  him  exactly  what  Stanton  had  said. 

Q.  Did  he  ask  you  what  you  thought  about  it,  whether  he  was  going  to  give 
it  up  or  not  ? 

A.  He  did  not.  • 

Q.  Did  you  tell  him  what  you  thought  about  it  ? 

A.  I  did  not. 

Q.  You  reported  facts  to  him.  You  reported  the  same  facts  that  had  made 
an  impression  on  your  mind  that  Stanton  waj  not  going  to  give  up  the  office  ? 

Mr.  EvARTS.  You  are  assuming  what  facts  he  stated.  You  are  assuming 
that  he  stated  something. 

Mr.  Manager  Butler.  I  beg  pardon.  I  assume  nothing.  (To  the  witness.) 
I  ask,  did  you  report  the  same  £%cts  to  the  President  which  had  made  the 
impression  on  your  mind  that  Stanton  did  not  mean  to  give  up  the  office  ? 

A.  I  reported  these  facts — ^his  ednyersatioa  with  me. 

Q.  Did  you  show  him  the  letter  } 
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A.  I  did  not. 

Q.  Did  you  not  tell  him  about  the  letter  ? 

A.  I  did  not. 

Q.  Why  not  ? 

A.  I  did  not  suppose  that  it  was  necessary. 

Q.  Here  was  a  letter  ordering  you  to 

Mr.  Stanbbry  We  object  to  your  arguing  it  with  the  witness.  Ask  your 
question. 

Mr.  Manager  Butlbr.  Wait  till  the  question  is  out,  and  if  you  have  any 
objection  state  it.    Do  not  interrupt  me. 

Mr.  Stan  BE RY.  We  object  to  argument  now  ;  that  is  all. 

Mr.  Manager  Butlbr,  (to  the  witness.)  You  had  a  letter  which  alleged  on  its 
face  that  your  action  was  illegal,  and  which  convinced  you,  as  you  say,  with 
other  facts 

Mr.  Stanberv.  Mr.  Chief  Justice,  we  ask  that  that  question  be  reduced  to 
writing. 

Mr.  Manager  Butler.  I  shall  never  be  able  to  reduce  it  to  writing  if  you  do 
not  stop  interrupting  me.  I  will  put  the  question  now  once  more.  (To  the 
witness.)  You  had  a  letter  from  Mr.  Stanton  which,  together  with  other  facts 
that  had  happened,  convinced  you  that  Stanton  meant  not  to  give  up  the  office. 
Now,  sir,  with  that  letter  in  your  pocket,  why  did  you  not  report  it  to  your 
chief? 

A.  I  did  not  suppose  it  was  necessary.  I  reported  the  conversation  that  I 
had  said  I  would  give  orders,  and  he  said  he  would  countermand  them,  and  that 
he  gave  those  orders  to  both  General  Schriver  and  General  Townsend. 

Q.  Then  did  you  tell  the  President  that  Mr.  Stanton  had  given  orders  to 
Schriver  and  Town  send  not  to  obey  you  ? 

A.  I  think  I  did. 

Q.  Have  you  any  doubt  about  that  in  your  own  mind  1 

A.  I  do  not  think  I  have  any  doubt  of  that. 

Q.  After  that  I  understand  you  to  say  he  said,  **  Very  well,  go  on  and  take 
possession  of  the  office  V 

A.  He  did  so. 

Q.  Was  anything  more  said  ? 

A.  I  think  not  at  that  time. 

Q.  You  went  away  ? 

A.  Yes,  sir. 

Q.  About  what  time  in  the  day  was  this  on  the  2l8t  ? 

A.  I  closed  the  office  about  12  o'clock.  I  suppose  I  was  absent  at  the 
President's  a  short  time,  for  it  took  but  a  short  time.  I  imagine  it  was  about 
1  o'clock. 

Q.  You  mean  you  closed  the  office  as  Aojutant  General,  by  your  order  as 
Adjutant  General,  about  12  o'clock  ? 

A.  Yes,  sir ;  by  order  of  the  Secretary  of  War,  at  12  o'clock. 

Q.  "After  that  you  went  to  the  President  and  got  your  own  order  as  Secretary 
of  War  ? 

A.  Yes,  sir. 

Q.  And  after  that  you  came  down  to  Mr.  Stanton  and  had  a  conversation 
with  him,  got  a  letter,  and  went  back  to  the  President's  ? 

A.  Yes,  sir. 

Q.  What  time  in  the  afternoon  was  it  when  you  went  back  to  the  President's  1 

A.  I  think  I  can  call  it  to>  mind  in  this  way :  the  time  was  noted  when  I  had 
this  conversation  that  Hon.  Mr.  Moorhead  took  down;  I  think  it  was  ten 
minutes  past 

Mr.  Manager  Butler.  That  was  the  next  day. 

The  Witness.  Oh  I  you  are  speaking  of  the  2l8t| 
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Q.  Was  Moorb^d  there  on  the  Slst  ? 

A.  No,  sir. 

Q.  I  am  speaking  of  the  Slst. 

A.  I  went  down  and  had  the  copy  made,  and  as.  soon  as  the  clerk  made  it  I 
certified  it,  and  then  I  took  it  up,  and  then  went  to  the  President's. 

Q.  What  time  in  the  daj  was  it  ?     That  is  all  I  desire. 

A.  I  suppose  it  must  have  been  between  1  and  2  o'clock;  perhaps  nearer 
two  than  one. 

Q.  Did  you  see  the  President  again  that  day  ? 

A.  Not  after  I  paid  this  visit. 

Q.  Then  after  he  told  you  to  go  and  take  possession  of  the  office  you  did  not 
see  the  President  ?  Was  it  Mr.  Wilkeson  or  Mr.  Burleigh  that  you  first  told 
about  taking  possession  of  the  office  7 

A.  Wilkeson. 

Q.  Where  was  that  ? 

A.  I  think  it  was  in  my  own  office  first. 

Q.  About  how  long  after  you  left  the  President's  ? 

A.  I  am  not  certain  whether  it  was  before  or  after,  as  Wilkeson  came  there 
to  see  me. 

Q.  You  do  not  know  whether  it  was  before  o^  after  that  1 

A.  I  do  not  recollect  whether  it  was  before  I  went  over  to  the  President's  or 
after.     I  think  it  was  before,  however. 

Q.  You  told  Mr.  Wilkeson,  he  tells  us,  that  you  meant  to  call  on  General 
Grant  for  a  military  force  to  take  possession  of  the  office  ? 

A.  Yes. 

Q.  Did  you  mean  that  when  you  told  it,  or  was  it  merely  rhodomontade  7 

A.  I  suppose  I  did  not  mean  it,  for  it  never  entered  my  head  to  use  force. 

Q.  You  did  not  mean  it  1 

A.  No,  sir. 

Q.  It  was  mere  boast,  brag  7 

A.  Oh,  yes. 

Q.  How  was  that  ?     Speak  as  loud  as  you  did  when  you  began. 

A.  I  suppose  so. 

'^.  Very  well,  then.  You  saw  Wilkeson  that  evening  again,  did  you  not,  at 
•Willard's  Hotel  ? 

A.  I  think  I  saw  him  there  for  a  few  moments. 

Q.  Did  you  again  tell  him  you  meant  to  use  force  to  get  into  the  office  ? 

A.  That  I  do  not  recollect.     I  stated  it  to  him  once,  1  know. 

Q.  Can  yon  not  tell  whether  you  bragged  to  him  again  that  evening  ? 

A.  I  did  not  brag  to  him. 

Q.  Did  you  not  tell  him  at  Willard's  that  you  meant  to  use  force  to  get  into 
that  office  ? 

A.  Either  at  my  office  or  Willard's,  one  of  the  two. 

Q.  You  have  already  said  you  told  it  to  him  at  your  office  1 

A.  I  do  not  think  I  told  it  to  him  more  than  once. 

Q.  Suppose  that  he  testifies  that  you  told  it  at  Willard's  to  him ;  was  that 
brag  then  ? 

A.  It  would  have  been  the  same,  yes. 

Q.  You  saw  Burleigh  that  evening  7 

A.  At  my  own  house. 

Q.  Did  you  tell  him  that  you  meant  to  use  force  7 

A.  I  think  the  expression  I  used  to  him  was  that  if  I  found  my  doors  locked 
I  would  break  them  open. 

Q.  Did  he  not  put  the  question  to  you  in  this  form  substantially :  ''What 
will  you  do  if  Stanton  will  not  go  out ;"  and  did  you  not  answer,  "  We  will  put 
him  out?" 
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A.  I  dare  say  I  did. 

Q.  Do  you  not  know  you  did  ? 

A.  I  dare  say  I  did ;  I  am  not  certain. 

Q.  Did  he  not  then  eay,  *'  But  suppose  the  doors  are  barred  ;"  and  did  yoa 
not  then  say,  "  I  will  batter  them  down,"  or  "  We  will  batter  them  down  V* 

A.  Yes,  sir. 

Q.  Was  that  brag  ? 

A.  No,  sir.  At  that  time  I  felt  as  if  I  would  open  the  doors  if  they  were 
locked  against  me. 

Q.  Then  you  had  got  over  bragging  at  that  time,  had  yon  ? 

A.  I  suppose  so. 

Q^  Do  you  not  know  whether  you  bad  or  not  ? 

A.  When  I  had  this  conversation  with  Mr.  Burleigh  I  felt  precisely  as  I  said 
to  him. 

Q.  At  that  time  you  really  meant  to  go  in  and  break  down  the  door  ? 

A.  If  it  was  locked,  yes. 

Q.  And  really  meant  to  use  force  according  as  you  said  you  would  1  Yoa 
meant  what  you  said,  did  you  not  ? 

A.  I  meant  what  I  said. 

Q.  Do  you  mean  to  say  that  Mr.  Burleigh  has  not  properly  put  before  the 
Senate  what  you  did  say  ? 

A.  I  do  not  pretend  to  say  so.  He  would  recollect  the  conversation  better 
dmn  I. 

Q.  And  whatever  you  said  to  him  you  meant  in  good,  solemn  earnest  ? 

A.  I  suppose  so. 

Q.  No  rhodomontade  there  ?  You  had  got  over  playfulness  with  Wilkeson 
about  writing  to  Grant  entirely,  had  you  not  ? 

A.  Yes ;  because  I  had  got  home  and  had  time  to  think  the  matter  over. 

Q.  And  having  got  over  the  playful  part  of  it,  and  thinking  the  matter  over, 
you  had  come  to  the  conclusion  to  use  force ;  and  having  como  to  that  conclu- 
sion, why  did  you  not  ? 

A.  Because  I  reflected  that  it  would  not  answer. 

Q.  Why  not  answer  ? 

A.  It  would  produce  difficulty,  and  I  did  not  want  to  bring  it  on. 

Q.  What  kind  of  difficulty  J 

A.  I  supposed  bloodshed. 

Q.  And  what  else  ? 

A.  Nothing  else. 

Q.  Then  by  difficulty  you  mean  bloodshed,  do  you  say  ? 

A.  If  I  had  used  force  I  suppose  I  would  have  been  resisted  with  force,  and 
blopd  might  have  been  shed.     That  is  my  answer. 

Q.  What  time  did  you  leave  Burleigh  or  did  Burleigh  leave  you  ? 

A.  It  was  after  night  when  he  came  ;  the  visit  was  a  very  short  one. 

Q.  About  what  time  did  he  leave  ? 

A.  I  do  not  recollect  exactly ;  eight  or  nine  o'clock,  I  suppose. 

Q.  Immediately  after  he  left  did  you  go  to  a  masquerade  ball  ? 

A.  Yes,  sir. 

Q.  How  late  did  you  stay  ? 

A.  I  staved  until  about  the  time  of — I  suppose  it  was  toward  midnight. 

Q.  After  ? 

A.  I  cannot  be  positive  of  that.     About  midnight,  I  presume. 

Q.  IIow  soon  was  it  afler  Burleigh  left  before  you  left  for  the  ball  ? 

A.  I  tiiiuk  it  was  about  nine  o'clock  or  along  about  half  past  nine  or  some- 
where there.     It  was  after  Burleigh  left. 

Q.  Did  you  see  anybody  but  your  own  family  between  the  time  Burleigh  lefl 
and  the  time  yoa  started  for  the  ball  1 
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A.  YeB. 

Q.  Who  ? 

A.  A  little  girl  living  next  door,  who  was  going  wiih  mj  daughter  to  the 
masquerade  ball. 

Q.  A  young  lady  ? 

A.  Yes,  sir. 

Q.  You  did  not  discuss  this  matter  with  her,  I  take  it  ? 

A.  I  did  not. 

Q.  Did  you  discuss  it  with  anybody  after  you  left  Burleigh  or  Burleigh  left 
you  until  you  got  to  the  ball  1 

A.  I  did  not.     I  saw  no  person  to  discuss  it  with. 

Q.  And  you  did  not  discuss  it  at  the  ball  ? 

A.  I  did  not. 

Q.  And  a  masquerade  ball — T  do  not  know,  but  I  put  it  interrogatively — 1» 
not  a  good  place  for  contemplation  of  high  ministerial  official  duties,  is  it  ? 

A.  No,  it  is  not. 

Q.  You  did  not  contemplate  your  official  duties  there,  did  you  1 

A.  I  went  there,  I  say,  to  take  charge  of  two  little  girls.     That  was  all. 

Q.  And  to  throw  off  care,  as  we  all  have  a  right  to  do? 

A.  No,  sir ;  I  did  not  go  with  any  such  purpose.  I  had  promised  them  some 
days  before. 

Q.  You  went  with  them  ? 

A.  I  went  with  them  to  take  charge  of  them.     I  went  in  my  present  dress 
[The  unitbrm  of  a  major  general] 

Q.  And  when  you  came  home  you  went  to  bed  immediately  ? 

A.  I  did. 

Q.  How  early  in  the  morning — ^how  long  had  you  been  up  before  this  marshal 
came? 

A.  I  generally  rise  about  seven,  unless  when  I  go  to  market.  I  get  up 
earlier  then. 

Q.  How  early  did  you  get  up  this  morning,  having  been  out  a  little  late  the 
night  before  1 

A.  I  got  up  at  seven  o'clock ;  that  is  my  usual  hour. 

Q.  Did  the  marshal  come  immediately  1 

A.  The  marshal  came  there  about  eight  o'clock. 

Q.  Before  you  could  get  any  breakfast  ? 

A.  Before  I  had  my  breakfast. 

Q.  Did  you  consult  anybody  on  this  question  between  the  time  of  getting  up 
and  the  time  the  marshal  came  ? 

A.  I  did  not. 

Q.  Now,  sir,  before  this  the  last  you  said  to  anybody  on  this  question  yras 
that  you  told  Burleigh  in  solemn  earnest  you  were  going  to  use  force,  and  then, 
almost  immediately,  you  went  to  a  ball ;  from  the  ball  you  came  home  and 
went  to  bed ;  got  up,  and  saw  nobody  until  the  marshal  came.  When  did  you 
change  your  mind  from  this  solemn  determination  to  use  force,  although  it 
might  bring  on  bloodshed  ] 

A.  I  changed  it  after  I  had  made  use  of  this  to  Burleigh,  undoubtedly. 

Q.  I  know  you  did,  after.     When  ? 

A.  I  suppose  very  soon. 

Q.  I  did  not  ask  you  what  your  supposition  is.  I  asked  you  when  you 
changed  your  mind  ] 

A.  I  do  not  know. 

Q.  When  do  you  first  remember  having  changed  your  mind  7 

A.  I  do  not  know. 

Q.  Whfit  is  the  first  remembrance  that  you  have  of  a  different  purpose  ? 

A.  I  do  not  know.    You  are  asking  now  as  to  a  point  of  time. 


442  DCPEAGHMENT  OF  THE  PRESIDENT. 

Q.  No ;  I  am  asking  no  point  of  time.  Yon  have  now  a  different  purpose  in 
your  mind,  have  you  not,  from  what  yon  told  Burleigh  ? 

A.  I  have. 

Q.  You  must  have  ohtained  that  purpose  some  time.  When  did  you  change 
the  purpose  ?     The  first  time,  you  remember,  you  had  a  different  purpose. 

A.  I  certainly  changed  it  before  I  was  arrested,  and  that  was  at  8  o'clock  on 
the  morning  of  the  22d. 

Q.  How  do  you  ^tl  that  so  certainly  ? 

A.  Because  on  the  22d  I  had  determined  not  to  do  so. 

Q.  What  time  on  the  22d  ? 

A.  Before  I  was  arrested,  undoubtedly. 

Q.  Why  **  undoubtedly  ?" 

A.  1  may  have  thought  it  over  in  bed  before  I  got  up. 

Q.  Will  you  swear  that  you  did,  and  that  you  changed  your  purpose  then  ? 

A.  I  cannot  tell  the  precise  moment  when  I  changed  my  purpose. 

Q.  Did  you  not  tell  Mr.  Burleigh  that  the  reason  why  you  did  not  ca^'ry  out 
your  purpose  was  the  cause  of  your  arrest  ? 

A.  I  did  not. 

Q.  Did  you  tell  him  anything  to  that  effect  ? 

A.  No. 

Q.  Had  you  any  conversation  on  that  subject  with  him  ? 

A.  I  did  not  see  Dr.  Burleigh  after  that,  I  do  not  think. 

Q.  He  testified  that  within  a  week  of  the  time  he  was  on  the  stand  you  told 
him  that  the  reason  why  you  did  not  carry  out  the  purpose  which  you  had  told 
him  you  would  of  using  force  was  that  you  were  arrested. 

A.  He  must  have  misunderstood  me,  then,  because  the  arrest  had  nothing  to 
do  with  it. 

Q.  And  you  did  not  tell  him  that  ? 

A^  I  think  not. 

Q.  Do  you  know  not  ? 

A.  I  will  not  say  I  know  not ;  but  1  am  pretty  certain  I  did  not. 

Q.  What  makes  you  certain  you  did  not  tell  him  so  ? 

A.  Because  I  had  made  up  my  mind  not  to  use  force  at  all. 

Q.  Were  you  not  asked  by  the  board  of  managers,  on  the  13th  of  March, 
after  having  heard  Burleigh's  testimony  read,  whether  it  was  not  true,  and  did 
you  not  say  it  was  all  true  % 

A.  Yes,  sir ;  I  did.  I  said  that  both  his  and  Wilkeson's  was  true,  because 
what  they  testified  to  I  said  I  had  no  doubt  was  the  fact. 

Q.  Now,  why  do  you  say  Burleigh's  testimony  is  not  true  when  he  says  that 
you  told  him  that  the  arrest  was  the  cause  of  your  change  ? 

A.  That  I  do  not  think  I  told  him. 

Q.  And  the  only  reason  you  have  for  thinking  you  did  not  tell  him  is  that 
you  think  you  must  have  come  to  the  conclusion  before  you  were  arrest^id  ?      ' 

A.  I  did,  certainly. 

Q.  But  you  cannot  tell  us  when  you  did  come  to  that  conclusion  from  any 
act  of  memory  of  yours  ? 

A.  Not  the  particular  moment. 

Mr.  Morrill,  of  Maine.  If  the  parties  are  willing  to  pause  here,  as  it  is  now 
5  o'clock 

Several  Senators.  Get  through  with  this  witness. 

Mr.  Morrill,  of  Maine.  I  would  move  an  adjournment,  not  otherwise. 

Mr.  Manager  Butler.  We  shall  be  wholly  under  the  direction  of  the  Sen- 
ate.    We  have  no  objection  on  our  part. 

The  Chief  Justice.  The  Senator  from  Maine  moves 

Mr.  Morrill,  of  Maine.  I  do  not  make  the  motion  unless  it  suits  the  con- 
venience of  parties. 
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Mr.  Manager  Butlkr.  I  will  go  on.  (To  the  witness.)  Now,  then,  General 
Thomas,  when  yon  came  to  the  solemn  conclusion  to  use  force  after  solemnly 
thinking  of  the  matter,  did  you  believe  in  your  own  mind  yon  were  carrying 
out  the  President's  orders  ? 

A.  No ;  quite  the  reverse. 

Q.  Then  when  you  came  to  that  conclusion  you  believed  you  were  going  to 
do  it  against  his  orders,  did  you  ? 

A.  Not  in  accordance  with  them,  certainly. 

Q.  Then,  although  you  had  told  him  the  day  before  that  you  would  obey  his 
orders,  you  came  to  a  determination  to  do  quite  tbe  reverse,  did  you  ? 

Mr.  Stanberv.  He  has  not  said  that. 

Mr.  Manager  Butler.  I  am  asking  him  if  he  did. 

The  Witness.  Repeat  that  question. 

By  Mr.  Manager  Butler  : 

Q.  You  say  that  you  came  to  the  solemn  determination  to  use  force,  and  you 
meant  to  do  it,  quite  in  reverse  of  the  President's  orders  ? 

A.  I  said  no  such  thing. 

Q.  Hear  the  question.  The  day  before,  when  you  received  your  appointment, 
you  told  him  you  woidd  obey  his  orders  ? 

A.  I  did. 

Q.  The  first  act  that  you  came  to  a  solemn  conclusion  about  was  that  you 
proposed  to  act  the  very  reverse  of  his  orders  t 

A.  I  did  not  say  that  was  in  reverse  of  his  orders.  I  said  that  was  my  idea; 
if  I  was  resisted  I  could  resist  in  turn. 

Q.  Did  you  mean  to  do  that  act  in  obedience  to  the  President's  orders  or 
against  them  ? 

A.  Not  in  obedience  to  the  President's  orders,  for  he  gave  me  no  orders. 

Q.  You  mean  to  say  that  you  had  come  to  a  solemn  resolution  on  your  own 
responsibility  to  initiate  bloodshed  f 

A.  I  said  that  I  would,  if  I  found  the  doors  locked,  break  them  down,  and  I 
afterfvard  said  that  when  I  came  to  think  of  the  matter  I  found  that  a  difficulty 
might  occur,  and  I  would  not  be  the  means  of  bringing  about  bloodshed.  That 
is  what  I  say. 

Q.  Did  you  think  you  were  justified  in  doing  what  you  came  to  the  conclu- 
sion to  do  by  the  President's  order  ? 

A.  I  would  have  been  justified  as  my  own  act. 

Q.  Did  you  believe  you  were  so  justified  by  the  President's  order? 

A.  No ;  not  by  the  President's  order — by  the  appointment  which  he  gave 
me,  yes. 

Q.  The  appointment  he  gave  you?  ^ 

A.  I  had  a  right  then  to  go  and  take  possession  of  that  office. 

Q.  By  force  ? 

A.  In  any  way  I  pleased. 

Q.  At  your  pleasure,  by  force.  Now,  did  you  ever  ask  the  President  what 
you  should  do  ? 

A.  I  did  not 

Q.  Did  you  not  ever  suggest  to  him  that  Stanton  would  resist  ? 

A.  I  reported  to  him  from  day  to  day  that  every  time  I  asked  him  he  re- 
fused. 

Q.  Anything  but  the  refusal  ? 

A.  The  refusal  was  the  only  thing. 

Q.  Did  you  ever  suggest  to  him  that  Stanton  would  resist  ? 

A.  Resist  by  force  ? 

Q.  Yes,  sir. 

A.  No ;  I  said  he  refused. 
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Q.  Did  you  not  understand  in  your  own  mind  that  be  would  so  resist  t 

A.  I  did  not  know  what  means  he  would  take. 

Q.  I  did  not  ask  what  you  knew.  Did  you  not  in  your  own  mind  believe 
be  would  resist? 

A.  Yes. 
-  Q.  Had  you  any  doubt  of  it  ? 

A.  I  had  not. 

Q.  Did  you  not  know  that,  if  you  got  in  at  all,  you  must  get  in  by  force  t 

A.  Yes. 

Q.  Did  you  ever  report  to  the  President,  your  superior,  that  you  came  to  the 
conclusion  that  you  could  not  get  in,  if  you  got  in  at  all,  except  by  force  1 

A.  I  said  no  such  thing  to  him. 

Q.  Why  did  you  not  report  to  him  the  conclusion  you  came  to  ? 

A.  I  did  not  think  it  necessary  at  all. 

Q.  You  reported  to  him  every  time  Stanton  refused  ? 

A.  Yes. 

Q.  But  yon  did  not  think  it  necessary  to  report  to  him  that  you  could  not 
get  the  office  without  resistance  ? 

A.  No. 

Q.  And  you  never  asked  his  advice  what  you  should  do  ? 

A.  No. 

Q.  Nor  for  his  command  ? 

A.  No. 

Q.  Nor  orders  in  any  way  ? 

A.  No.  He  merely  told  me  to  go  on  and  take  possession  of  the  office,  with- 
out stating  how  I  waa  to  do  it. 

Q.  And  how  many  times  over  did  he  keep  telling  you  that  as  you  reported 
to  him  ? 

A.  I  think  I  had  three  interviews  with  Mr.  Stanton. 

Q.  One  Friday  ? 

A.  One  Saturday,  one  Monday,  and  one  Tuesday  ;  I  think  four.  Saturday 
was  the  time  I  made  the  demand. 

Q.  Each  time  when  you  made  the  demand  on  Mr.  Stanton  he  refused  ? 

A.  Yes,  sir. 

Q.  £ach  time  you  reported  it  to  the  President  ? 

A.  Yes,  sir. 

Q.  During  all  the  time  you  were  certain  he  would  not  give  up  except  by  force  ? 

A.  I  was  certain  he  would  not  give  up;  he  was  going  to  keep  it. 

Q.  And,  thinking  it  important  to  report  each  time  his  refusal,  you  never  a^ked 
the  President  how  you  should  get  possession  of  the  office  1 

A.  I  never  did. 

Q.  Nor  never  suggested  to  him  that  you  could  not  get  it  except  by  force  ? 

A-  I  suggested  to  him  that  the  true  plan  would  be,  in  order  to  get  possession 
of  the  papers,  to  call  upon  General  Grant 

Q.  Leave  the  papers — the  office  I  am  talking  about. 

A.  The  papers  are  the  thing..  You  cannot  carry  on  an  office  unless  you  have 
what  is  inside  of  it* 

Q.  I  did  not  ask  how  you  can  carry  on  an  office.  I  ask  if  you  ever  reported 
to  him  anything  more  than  Mr.  Stanton's  refusal? 

A.  I  never  did. 

Q.  You  never  asked  how  you  were  to  get  possession  of  the  building  ? 

A.  No. 

Q.  Now,  let  me  come  to  the  matter  of  papers.  Did  you  afterward  hit  upon 
a  scheme  by  which  you  might  get  possession  of  the  papers  without  getting  pos- 
session of  the  building  ? 

A.  Yes,  sir. 
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Q.  And  that  was  hy  getting  an  order  of  General  Grant! 

A.  Yes 

Mr.  EvARTs.  He  has  not  stated  what  it  was. 

B7  Mr.  Manager  Butler  : 

Q.  Did  you  write  such  an  order  ? 

A.  I  wrote  the  draft  of  a  letter;  yes,  and  gave  it  to  the  President. 

Q.  Did  you  sign  it? 

A.  I  signed  it. 

Q.  And  left  it  with  the  President  for  his 

A.  For  his  consideration. 

Q.  When  was  that  ? 

A.  The  letter  is  dated  the  10th  of  March. 

Q.  That  was  the  morning  after  you  told  Karsner  yon  were  going  to  kick  him 
oat? 

A.  Xhat  was  the  morning  after. 

Q.  And  you  carried  that  letter  ? 

A.  I  had  spoken  to  the  President  hefore  ahout  that  matter. 

Q.  You  did  not  think  any  bloodshed  would  come  of  that  letter  ? 

A.  None  at  all. 

Q.  And  the  letter  was  to  be  issued  as  your  order  t 

A.  Yes. 

Q.  And  before  you  issued  tliat  order,  took  that  way  to  get  hold  of  the  mails 
or  papers,  you  thought  it  necessary  to  consult  the  President  ? 

A.  I  gave  that  to  him  for  his  consideration. 

Q.  You  did  think  it  necessary  to  consult  the  President,  did  you  not  ? 

A.  I  had  consulted  him  before. 

Q.  Either  before  or  after  yon  thought  it.  necessary  1 

A.  It  was  merely  carrying  out  that  consultation. 

Q.  When  you  thought  of  getting  possession  of  the  mails  and  papers  through 
an  order  as  Secretary  of  War  you  thought  it  necessary  to  consult  the  President; 
but  you  did  not  think  any  bloodshed  would  come  from  that,  did  you  ? 

A.  No,  I  did  not ;  it  was  a  peaceable  mode. 

Q.  When  you  were  about  taking  a  peaceable  mode  in  issuing  your  order  you 
consulted  him  ?  When  you  had  come  to  the  conclusion  to  run  the  risk  of  blood- 
shed you  did  not  consult  him  ?     Is  that  so  ? 

A.  I  did  not  consult  him. 

Q.  Did  the  President  ever  give  at  any  of  these  times  any  other  answer  than 
"  Go  on  and  get  possession  ?" 

A.  No  ;  not  in  reference  to  the  office. 

Q.  Did  he  ever  chide  you  in  any  way  for  any  means  that  you  were  employ- 
ing] 

A.  Never. 

Q.  Did  he  ever  find  fault  that  you  were  doing  it  differently  from  what  yon 
ought  to  do  ? 

A.  No. 

Q.  Did  he  ever  remark  to  you  in  any  way  iiboat  declarations  of  force  until 
after  these  impeachment  proceedings  b^an  ? 

A.  No. 

Q.  They  were  published  and  notorious,  were  they  not  1     Have  you  acted  as   j 
Secretary  of  War  ad  interim  since  1  ' 

A.  I  have  given  no  order  whatever. 

Q.  That  may  not  be  all  the  action  of  a  Secretary  of  War  €uL  interim.  Have 
you  acted  as  Secretary  of  War  ad  interim  f 

A.  I  have,  in  other  respects. 

Q.  What  other  respects  ? 
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A.  I  have  attended  tbe  coancils. 

Q.  Cabinet  meetings,  you  mean  ? 

A.  Cabinet  meetings. 

Q.  Have  you  been  recognized  as  Secretary  of  War  ad  interim  T 

A.  I  have  been. 

Q.  Continually? 

A.  Continually. 

Q.  By  the  President  and  the  other  members  of  the  cabinet  I 

A.  Yes,  sir. 

Q.  Down  to  the  present  hour  ? 

A., Down  to  the  present  hour. 

Q.  All  your  action  as  Secretary  of  War  ad  interim  has  been  confined,  has  it 
not,  to  attending  cabinet  meetings? 

A.  It  has.     1  have  given  no  order  whatever. 

Q.  Have  you  given  any  advice  to  the  President  I  You  being  one  of  his  con- 
stitutional advisers,  have  you  given  him  advice  as  to  the  duties  of  his  office,  or 
the  duties  of  yours  ? 

A.  The  ordinary  conversation  that  takes  place  at  meetin£»  of  that  kind.  I 
do  not  know  that  I  gave  him  any  particular  advice. 

Q.  Did  he  ever  call  you  in  ? 

A.  He  has  asked  me  if  I  had  any  business  to  lay  before  him  several  times. 

Q.  You  never  had  any  ? 

A.  I  never  had  any  except  the  case  of  the  note  I  proposed  sending  to  Gkn- 
eral  Grant. 

Q.  I  want  to  inquire  a  little  further  about  that.  He  did  not  agree  to  send 
that  notice,  did  he  ? 

A.  When  I  first  spoke  to  him  about  it  I  told  him  what  the  mode  of  getting 

possession  of  the  papers  was,  to  write  a  note  to  General  Grant  to  issue  an  order 

calling  upon  the  heads  of  bureaus,  as  they  were  military  men,  to  send  to  me 

'communications  designed  either  for  the  President  or  the  Secretary  of  War. 

That  was  one  mode. 

Q.  What  was  the  other  mode  you  suggested  ? 

A.  The  other  mode  would  be  to  require  the  mails  to  be  delivered  from  the 
city,post  office. 

Q.  And  he  told  yon  to  draw  the  order? 

A.  No ;  he  did  not. 

Q.  But  you  did  ? 

A.  I  did  it  of  myself,  after  having  this  talk. 

Q.  Did  he  agree  to  that  suggestion  of  yours  ? 

A.  He  said  he  would  take  it  and  put  it  on  his  own  desk.  He  would  think 
about  it. 

Q.  When  was  that  ? 

A.  On  the  10th. 

Q.  Has  it  been  lying  there  ever  since,  as  far  as  you  know  ? 

A.  It  has  been. 

Q.  He  has  been  considering  ever  since  on  that  subject  ? 

A.  I  do  not  know  what  he  has  been  doing. 

Q.  Has  he  ever  spoken  to  you  or  you  to  him  about  that  order  since  ? 

A.  Yes. 

Q.  When  ? 

A.  I  may  have  mentioned  it  one  day  at  the  council,  and  he  said  we  had  better 
■^  let  the  matter  rest  until  after  the  impeachment.     I  think  that  was  it. 

Q.  Until  the  impeachment  trial  was  over  ?  So  it  is  resting  there  awaiting 
this  trial,  as  you  understand  ? 

A.  Yes,  sir. 

Q.  Not  to  be  brought  up  till  then? 
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• 

A.  I  80  understand. 

Q.  With  the  exception  of  that,  attending  those  meetings  has  heen  jour  entire 
business  as  Secretary  ad  interim  ? 

A.  Yes,  sir. 

Q.  Now,  has  he  ever  asked  you  to  know  where  the  troops  w^re  about 
Washington? 

A.  He  never  did. 

Q.  Or  whether  there  had  been  any  changes  of  troops  ? 

A.  He  never  did.  ' 

Q.  You  tell  us  you  attended  a  masquerade  ball  Miat  night.  Did  you  keep 
the  President  advised  of  where  you  were  ? 

A.  I  did  not. 

Q.  Did  you  tell  Colonel  Moore  where  you  were  ? 

A.  I  did  not. 

Q.  Did  you  tell  him  where  you  were  going  ? 

A.  I  think  not — no. 

Q.  You  are  pretty  sure  about  that  ? 

A.  He  might  have  known  I  was  going  to  the  masquerade  ball.  I  had  pro- 
cured tickets  for  my  children  some  days  before. 

Q.  Did  the  President  in  any  of  the  interviews  with  you,  his  cabinet  coun- 
sellor, his  constitutional  adviser,  evet  suggest  to  you  that  he  had  not  removed 
Mr.  Stanton  ? 

A.  Never.  He  always  said  that  Mr.  Stanton  was  out  of  office ;  he  took  that 
ground  at  once. 

Q.  Were  you  not  somewhat  surprised  when  you  heard  Mr.  Curtis  say  here 
yesterday  that  he  was  not  removed  ? 

A.  I  do  not  know  anything  about  that. 

Q.  Did  he  ever  tell  you  that  you  were  not  appointed  ? 

A.  No. 

Q.  Have  you  not  always  known  you  were  appointed  ? 

A.  Yes. 

Q.  Has  he  not  over  and  over  again  told  you  you  were  appointed  ? 

A.  No ;  not  over  and  over  again. 

Q.  But  two  or  three  times  ] 

A.  I  do  not  know  that  it  has  come  up  at  all.  He  may  have  done  it  two  or 
three  times. 

Q.  He  never  suggested  to  you  from  the  day  he  gave  you  that  paper,  when 
he  was  going  to  support  the  Constitution  and  tne  laws,  down^to  to-day,  he  never 
intimated  to  you  that  you  were  not  appointed  regularly  as  Secretary  of  War, 
did  he  1 

A.  No. 

Q.  And  that  he  had  not  appointed  you  t 

A.  No. 

Q.  Nor  none  of  the  cabinet,  his  constitutional  advisers,  say,  **  You  are  not 
appointed,  general ;  you  are  only  here  by  sufferance  ?"  None  of  them  ever  said 
that,  did  they  ? 

A.  None  of  them  ever  said  that  to  me. 

Q.  Tell  us,  if  you  can,  what  you  meant  when  you  toldi  the  President  you 
were  going  to  uphold  the  Constitution  and  the  laws  ? 

A.  Wliy,  to  be  governed  by  the  Constitution  and  the  laws  made  in  pursuance 
thereof,  of  course. 

Q.  You  were  going  to  be  governed  by  the  Constitution  and  the  laws  made 
in  pursuance  thereof.     Did  you  include  in  that  the  tenure-of-office  bill  ? 

A.  Yes,  sir ;  so  far  as  it  applied  to  me. 

Q.  You  were  going  to  uphold  the  Constitutkm  and  that  particular  law ;  you 
had  that  in  your  mind  at  the  time»  had  you  not  t 
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A.  Not  particularly  in  my  mind  at  the  time. 

Q.  You  did  not  make  any  exception  of  that  ? 

A.  No ;  I  made  no  exception  ;  you  have  got  my  language. 

Q.  Has  not  the  President  given  you  directions  about  other  things  than  taking 
possession  of  the  War  Office  ? 

A.  He  has  told  me  on  several'  occasions  what  he  wanted.  He  wanted  to  get 
some  nominations  scut  up  here.  They  were  on  the  Secretary's  table,  on  Mr. 
Stanton's  table. 

Q.  And  he  could  not  get  them  ? 

A.  He  did  not  get  them. 

Q.  Well,  he  could  not  ? 

A.  I  do  not  say  that. 

Q.  What  did  he  tell  you,  whether  he  could  or  could  not  get  them  ? 

A.  I  do  not  know  whether  he  could  or  could  not.     I  could  not  got  them. 

Q.  And  he  could  nor,  as  far  as  you  know  ? 

A.  I  do  not  know  that  he  could  not. 

Q.  And  he  complained  to  you  ? 

A.  He  did  not  complain  to  me,  but  ho  said  that  cases  were  lying  over,  and 
some  of  them  military  cases,  that  ought  to  be  disposed  of.  I  mentioned  it  to 
Mr.  Stanton  twice  that  the  President  wanted  those  nominations,  and  he  said  he 
would  see  to  it.  This  was  while  I  was  acting  as  Adjutant  General,  not  as 
Secretary  of  War. 

By  Mr.  Stanbery  : 

Q.  Did  he  send  them  to  the  President  ? 
A.  He  did  not,  to  my  knowledge. 

By  Mr.  Manager  Butlkr  : 

Q.  Now,  at  any  other  of  these  times,  when  he  has  given  you  directions,  has 
he  ever  told  you  he  was  going  to  uphold  the  Constitution  and  the  laws  ? 

A.  No  ;  I  think  not. 

Q.  Did  he  ever  t(;ll  you  he  was  going  to  uphold  the  Constitution  and  the  laws  1 

A.  That  is  the  only  time  that  conversation  occurred  between  us. 

Q.  Can  you  give  any  reason  why  both  of  you  should  come  to  the  conclusion 
that  the  Constitution  and  the  laws  wanted  upholding  about  that  time  ? 

A.  No. 

Q.  What  had  happened  to  the  Constitution  and  the  laws,  or  was  about  to  hap- 
pen, that  required  you  both  to  uphold  them  ? 

A.  I  do  not  know  that  anything  was  about  to  happen. 

Q.  Well,  what  had  happened  ? 

A.  Nothing  had  happened. 

Q.  Why  did  he  so  solemnly  tell  you  there,  upon  this  occasion,  that  he  was 
going  to  uphold  the  Constitution  and  laws,  and  why  did  you  say,  **  I  will  uphold 
the  Constitution  and  laws  V* 

A.  Why,  it  was  the  most  natural  thing  in  the  world.  He  made  the  remark 
to  me. 

Q.  Now,  about  Mr.  E^rsner,  and  I  will  not  trouble  you  much  further.  Were 
you  examined  before  the  managers  about  Mr.  Karsner's  testimony  ? 

A.  It  was  read  to  me  there. 

Q.  As  taken  down  from  his  lips  ? 

A    I  suppose  so. 

Q.  Was  it  not  substantially  almost  exactly  as  he  gave  it  here  1 

A.  I  do  not  know  how  he  gave  it  liere  exactly. 

Q.  Did  not  yon  hear  him  ? 

A.  There  was  one  point  in  it  I  did  not  agree  to. 

Q.  Did  you  hear  him  give  it  here  ? 

A.  Partially.    I  could  not  hear  all  where  I  was  Bitting. 
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Q.  As  it  was  read  over  to  yon  there,  vere  you  not  asked  in  Karsner's  pres- 
ence if  there  was  anything  that  he  said  tnat  was  not  true  1 
A.  The  question  was  asked  me  and  I  answered  yes. 
Q.  What  did  you  say  it  was  he  said  that  was  not  true  ? 

A.  I  think  he  testified  here 

Q.  No  ;  there  t 

A.  I  do  not  know  there.  I  am  speaking  now  of  a  portion  of  the  testimony 
here. 

Q.  Yon  told  me  you  did  not  hear  here,  and  therefore  I  confine  my  question 
to  what  occurred  hdbre  the  managers.  Keep  your  mind,  if  yon  can,  to  the  time 
when  you  were  hefore  the  managers.  Did  you  not  sit  down  before  the  managers 
and  there  have  Mr.  Karsner's  testimony  read  over  to  you  in  his  presence  ? 

A.  It  was  read  over,  hut  not  at  my  instance  at  all.  It  was  read  to  me,  and  I 
was  asked  if  it  was  correct,  and  I  said  "  Yes." 

Q.  You  were  asked  if  it  were  correct  and  you  said  "  Yes.''  Did  you  object 
that  any  single  word  was  not  correct  ? 

A.  I  did  not  object  to  any  word.     I  objected  to  his  manner. 
Q.  How  could  yon  see  his  manner  on  paper  ? 
A.  Yoif  asked  him  to  get  up  and  show  it. 

Q.  Then,  after  you  got  there,  when  that  was  read  over  to  you,  did  you  say, 
'^I  did  not  say  '  kicking ;'  Karsner  said  '  kicking'  to  me."     Did  you  say  that  ? 
A.  No ;  I  did  not. 

Q.  Then  did  you  not  say,  when  asked  for  any  explanation,  that  it  was  play- 
ful ;  was  not  that  the  only  explanation  you  gave  ? 
A.  I  said  it  was  playful  on  my  part. 

Q.  Was  not  that  the  only  explanation  you  gave  before  the  managers  ? 
A.  I  do  not  recollect ;  I  suppose  it  was,  though. 

Q.  Was  not  Mr.  Karsner  then  called  up  and  asked  whether  it  appeared  play- 
ful to  him? 

A.  Yes  ;  he  was. 

Q.  Aud  did  not  he  testify  to  you  that  it  was  not  playful  at  all,  bat  that  yon 
seemed  to  be  very  earnest  1 
A.  Yes  ;  he  did. 

Q.  And  did  he  not  illustrate  your  earnestness  by  the  way  you  brought  your- 
self down? 

A.  That  is  one  point  where  I  say  he  was  mistaken.  He  applied  that  to  the 
time  I  said  we  would  kick  him  out.  He  applied  it  to  that,  which  was  not  the 
case.  It  was  the  third  time  he  asked  me  to  stand  firm ;  then  I  straightened 
myself  up  in  that  way. 

Q.  And  you  think  he  applied  it  to  the  time  you  were  to  kick  him  out  ? 
A.  Yes,  sir. 

Q.  Did  you  object  then  that  you  yourself  did  not. use  the  words  "  Kick  him 
outy" 

A.  No  ;  I  did  not.  I  said  it  was  in  answer  to  a  question  from  him.  I  have 
had  time  to  think  that  matter  over  after  I  was  called  up  there,  and  I  have  gone 
over  the  whole  in  my  own  mind  afler  I  got  home. 

Q.  That  was  the  13th  of  March  you  were  asked  before  us,  was  it  not? 
Mr.  EvARTS.  Allow  me  to  ask  if  you  will  allow  us  to  have  a  copy  of  the 
testimony  to  which  you  are  now  referring — Mr.  Karsner's  testimony  before  the 
managers. 

Mr.  Manager  Butleb.  With  great  pleasure.  I  gave  it  to  Mr.  Stanbery  when 
Mr.  Karsner  was  here. 

Mr.  Shrrman.  I  was  about  to  make  a  motion  to  adjourn. 
Mr.  Manager  Botlbr.  I  am  about  through.     I  will  be  through  in  a  minute. 
(To  the  witness.)     Upon  your  reinstatement  in  office  as  Adjutant  General  did 
you  address  the  clerks  ? 

29  I  P 
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A.  I  did  make  a  abort  address  to  eacb  section  of  them.  I  sent  for  tbe  officers 
in  charge  and  told  them  I  would  like  to  see  the  clerks. 

Q.  Was  that  within  three  days  of  the  time  70U  were  appointed  Secretary  of 
War  ad  interim  1 

A.  It  was  between  the  time  I  was  reinstated  as  Adjutant  General  and  the 
time  I  was  appointed  Secretary  of  War ;  I  do  not  recollect  what  particular  day. 

Mr.  Manager  Butler,  (to  the  counsel  for  the  respondent.)  The  witness  is 
yours,  gentlemen. 

Mr.  OTANBBRY.  We  will  ask  some  questions. 

Mr.  Hbndbrso\.  Mr.  President,  I  move  that  the  Senate  sitting  as  a  court  do 
now  adjourn. 

The  motion  was  agreed  to ;  and  the  Senate  sitting  for  the  trial  of  the  impeacb- 
ment  adjourned. 


Saturday,  April  11,  1868. 

The  Chief  Justice  of  the  United  States  entered  the  Senate  chamber  at  12 
o'clock  and  five  minutes  p.  m.,  and  took  the  chair. 

The  usual  proclamation  having  been  made  by  the  Sergeant-at-arms, 

The  managers  of  the  impeachment  on  the  part  of  the  House  of  Bepresenta- 
tives  appeared  and  took  the  seats  assigned  them. 

The  counsel  for  the  respondent  also  appeared  and  took  their  seats, 

The  presence  of  the  House  of  Representatives  was  next  announced,  and  the 
members  of  the  House,  as  in  Committee  of  the  Whole,  headed  by  Mr.  E.  B.  Wash- 
burne,  the  chairman  of  that  committee,  and  accompanied  by  the  Speaker  and 
clerk,  entered  the  Senate  chamber  and  were  conducted  to  the  seats  provided  for 
them.  • 

The  Chief  Justice.  The  Secretary  will  read  the  minutes  of  the  last  day's 
proceedings. 

The  Secretary  read  the  journal  of  yesterday's  proceedings  of  the  Senate 
sitting  for  the  trial  of  the  impeachment. 

The  Chief  Justice.  Gentlemen  of  counsel  for  the  President,  you  will  pro- 
ceed with  your  evidence. 

Mr.  Manager  Bh^G HAM.  Mr.  President,  before  the  counsel  for  the  accused 
proceed,  I  desire  to  say  that  the  managers  wish  to  move  the  Senate  for  such 
change  of  rule  twenty-one  of  the  proceedings  in  this  trial  as  will  allow  the 
managers  and  the  counsel  for  the  President  to  be  heard  on  the  final  argument, 
subject  to  the  provision  of  the  rule  as  it  stands  that  the  argument  shall  be 
opened  and  closed  by  the  managers  on  the  part  of  the  House. 

Mr.  Sherman.  I  should  like  to  have  tbe  proposition  repeated.  I  could  not 
hear  it  distinctly. 

The  Chief  Justice.  The  honorable  manager  will  please  reduce  his  propo- 
sition to  writing. 

Mr.  Manager  Bingham.  I  will.  [After  writing  the  proposition.]  Mr.  Pres- 
ident, I  desire  to  read  the  motion  as  reduced  to  writing. 

Mr.  CoitKLiNG.  I  beg  to  state  that  the  voice  of  the  manager  is  entirely 
inaudible  here. 

Mr.  Manager  Bingham.  "The  managers  move  the  Senate  to  so  amend  rule 
twenty-one  as  to  allow  such  of  the  managers  as  desire  to  be  heard,  and  also  sucji 
of  the  counsel  for  the  President  as  desire  to  be  heard,  to  speak  on  the  final 
argument,  subject  to  the  provision  of  the  rule  that  the  final  argument  shall  be 
opened  and  closed  by  the  managers  on  the  part  of  the  House." 

The  Chief  Justice.  Senators,  it  is  moved  by  the  managers  on  the  part  of 
the  House  of  Representatives,  that  the  twenty-first  rule  be  so  modified  as  to 
allow  as  many  on  the  part  of  the  managers  and  as  many  on  the  part  of  tbe 
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connsel  for  the  President  to  be  heard  as  maj  see  fit  to  address  the  Senate  in 
the  final  argument. 

Mr.  PoMBROY.  Mr.  President,  as  that  is  in  the  natnre  of  a  resolution,  under 
onr  general  rule  it  should  lie  over  one  day  for  consideration. 

The  Chief  Justicb.  The  Chief  Justice  was  about  to  observe  that  the  propo- 
sition required  some  answer  on  the  part  of  the  Senate,  and  that  it  would  be 
proper  for  some  senator  to  make  a  motion  in  respect  to  it. 

Mr.  BucKALBW.  I  move  that  the  resolution  be  laid  over  for  consideration 
until  to-morrow. 

The  Chief  Jostice.  It  goes  over,  of  coqrse,  if  there  be  objection. 

Mr.  Edmunds.  I  would  inquire  of  the  Chair  whether  the  twenty-first  rule 
does  not  now  provide  by  its  terms  that  this  privilege  may  be  extended  to  the  man- 
agers and  the  counsel  if  the  Senate  so  order ;  and  I  would  therefore  inquire 
whether  any  amendment  of  the  rule  be  necessary  if  the  Senate  should  desire  to 
extend  that  privilege  ? 

The  Chief  Justice.  Certainly  not.  It  is  competent  for  any  senator  to 
move  such  an  order ;  but  the  Chair  has  yet  heard  no  motion  to  that  effect. 

Mr.  Frelinohuysen.  Mr.  President,  I  make  the  motion  that  the  order  be 
adopted.  It  of  course  is  not  necessary  that  it  should  lie  over,  as  it  is  provided 
for  in  the  rule  that  this  order  may  be  adopted. 

Mr.  PoMBROY.  I  have  no  objection  to  taking  the  vote  novi  if  it  is  desired.  I 
do  not  care  to  have  it  lie  over  to  another  day. 

The  Chief  Justice.  The  senator  from  New  Jersey  will  please  reduce  his 
order  to  writing. 

Mr.  Sh'erman.  If  it  is  in  order  I  will  move  that  the  twenty-first  rule  be 
relaxed  so  as  to  allow  three  persons  on  each  side  to  speak  under  the  rule,  instead 
of  two. 

The  Chief  Justice.  That  motion  will  be  in  order  as  an  amendment  to  the 
order  proposed  by  the  senator  from  New  Jersey. 

Mr.  Sherman.  I  withdraw  it  for  the  present  to  allow  tlie  vote  to  be  taken  on 
that. 

The  order  proposed  by  Mr.  Frelinghuysen  having  been  reduced  to  writing 
and  sent  to  the  desk — 

The  Chief  Justice.  The  Secretary  will  read  the  order  proposed  by  the 
senator  from  New  Jersey. 

The  Secretary  read  as  follows  : 

Ordered^  That  as  many  of  the  maua^rs  and  of  the  counsel  for  the  respondent  be  per- 
mitted to  speak  on  the  final  argument  as  shall  choose  to  do  so. 

The  Chief  Justice.  That  order  will  be  considered  now,  unless  objected  to. 

Mr.  Howard.  Mr.  President,  I  hope  that  order  will  be  laid  over  until  the 
next  day's  session. 

The  Chief  Justice.  If  objectec'.  to,  it  will  lie  over. 

Mr.  Howard.  I  object. 

Mr.  Trumbull.  An  objection  does  not  cari^  it  over,  does  it? 

The  Chief  Justice.  The  Chair  thinks  it'  does. 

Mr.  Trumbull.  It  does  not  change  the  rule.  The  rule  provideg,  for  this 
very  thing  being  done,  if  the  Senate  choose  to  allow  it. 

Mr.  Conk  LING.  Mr.  President,  may  I  inquire  under  what  rule  of  the  Sen- 
ate thus  organized  it  is  that  this  motion  lies  over  upon  the  objection  of  a  single 
s^ator? 

The  Chief  Justice.  The  Chief  Justice,  in  conducting  the  business  of  the 
court,  adopts  for  his  general  guidance  the  rules  of  the  Senate  sitting  in  legis- 
lative session  as  far  as  they  are  applicable.   That  is  the  ground  of  his  decision. 

Mr.  CoNKLiNG.  The  reason  for  my  inquiry  was  this  :  the  very  rule  we  are  dis- 
cussing provides  that  a  certain  thing  shall  happen  ''  unless  otherwise  ordered ;" 
and  I  supposed  a  motion  otherwise  to  order  was  always  in  order. 
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The  Chtrf  Justice.  It  ib  competent  for  tho  senatorfromNew  York  to  appeal 
from  the  deciBion  of  the  Chief  JuBtice. 

Mr.  GoNKLiNG.  Oh,  no,  Bir ;  I  merely  made  the  point  hy  way  of  enggeBtioa 
to  the  Chair. 

Mr.  Johnson.  Mr.  Chief  Judtice,  I  appeal  to  the  honorable  member  from 
Michigan  to  withdraw 

The  Chief  Justice.  No  debate  is  in  order. 

Mr.  Johnson.  I  am  not  about  to  debate  it,  sir.  If  they  are  to  have  an  oppor- 
tunity of  addressing  the  Senate  they  ought  at  ooce  to  know  it  on  both  sides. 

The  Chief  Justice.  Gentlemen  of  counsel  for  the  President,  you  will  please 
to  proceed  with  the  defence. 

IiORBNZO  Thomas— -examination  continued : 

Mr.  Stanbbry.  Greneral  Thomas  wishes  to  make  some  explanatory  state- 
ments. 

The  Witness.  I  wish  to  correct  my  testimony  yesterday  in  one  or  two  par- 
ticulars. I  read  a  letter  signed  by  Mr.  Stanton  addressed  to  me  on  the  2lBt  ot 
February.  The  date  misled  me ;  I  did  not  receive  a  copy  of  that  letter  until 
the  next  day  after  I  had  made  the  demand  for  the  office.  The  Secretary  came 
in  and  handed  me  the  original,  and  my  impression  is  that  I  noted  on  thatoiiginal 
its  receipt.  It  was  then  handed  to  G{«aeral  Townsend,  who  made  the  copy  that 
I  read  hrre,  and  handed  it  to  me.  I  had  it  not  until  after  the  demand  on  the 
22d  of  February. 

By  Mr.  Stanbery  : 

Q.  Then  when  you  saw  the  President,  on  the  afternoon  of  the  21st,  you  had 
not  yet  received  that  letter  from  Mr.  Stanton  1 

A.  I  bad  not. 

Q.  You  then  stood  upon  the  interview  which  you  referred  to  I 

A.  I  did.  The  next  correction  I  want  to  make  is  that  I  am  made  to  say  here 
that  the  President  told  me  "  to  take  possession  of  the  office.''  His  expresision 
was  '*  take  charge  of  the  office." 

Q.  Are  you  certain  that  that  was  his  expression  ? 

A.  Positive.  I  was  asked  if  I  could  give  the  date  of  my  brevet  commission. 
I  do  not  know  whether  it  is  important  or  not,  but  I  have  it  here. 

Q.  What  is  the  date  ? 

A.  The  brevet  of  major  general  13th  of  March,  1865. 

Q.  Upon  whose  recommendation  was  that  ?     Who  first  suggested  it  7 

A.  Mr.  Stanton  gave  it  to  me. 

Q.  Did  you  ask  him  for  it  or  did  he  volunteer  it  ? 

Mr.  Manager  Butler.  That  is  not  in  the  nature  of  correction  or  of  expla- 
nation. 

Mr.  Stanbery.  He  could  not  get  it  yesterday.  It  was  an  omitted  fact,  and 
he  passed  it  until  he  could  get  his  commission. 

Mr.  Manager  Butler.  Very  good. 

By  Mr  Stanbery  : 

Q.  How  was  it;  asked  for  or  voluntarily  tendered? 

A.  He  had  more  than  once  said  he  intended  to  give  it  to  me,  and  on  this  occa- 
sion, when  I  came  from  some  important  duty,  I  said  that  the  time  had  arrived 
when  I  ought  to  have  this  commission.  He  said  *' certainly,"  and  gave  it  to  me 
at  once.     I  do  not  think  he  ever  intended  to  withhold  it. 

There  is  another  point  I  want  to  state.  When  I  was  before  the  committee,  or 
the  honorable  managers.  General  Butler  asked  the  clerk,  I  think  it  was,  for  the 
testimony  of  Dr.  Burleigh.  He  said  he  had  it  not;  that  it  was  at  his  home.  I 
do  not  know  whether  I  said  or  he  said,  '*  It  makes  no  difference."  He  asked 
me  a  number  of  questions  in  reference  to  that.  I  assented  to  them.alL  I  never 
heard  that  testimony  read.  ^ 
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Q,  Ton  never  heard  Dr.  Burleigh's  testimony  read  ? 

A.  No,  sir ;  nor  do  I  recollect  the  particular  questions,  except  that  they  were 
asked^me,  and  I  assented.  I  said  that  Dr.  Burleigh,  no  douht,  would  recollect 
the  conversation  better  than  I. 

By  Mr.  Manager  Butler  : 

Q.  General  Thomas,  how  mapy  times  yesterday  did  you  answer  that  the 
President  told  you  each  time  to  "  take  possession  of  the  office  V 

A.  I  have  not  read  over  my  testimony  particularly.  I  do  not  know  how 
many  times. 

Q.  Was  that  untrue  each  time  you  said  it  ? 

A.  If  I  said  so,  it  was.    "  Take  charge  "  were  the  words  of  the  President. 

Q.  Have  you  any  memorandum  by  which  you  can  correct  that  expression  ? 
If  so,  produce  it. 

A.  I  have  no  memorandum  with  me  here ;  I  do  not  know  that  I  have  any. 

Q.  Have  you  looked  at  one  since  you  were  on  the  stand  ? 

A.  I  have  not. 

Q.  How  can  you  tell  better  to-day  than  yon  could  yesterday  1 

A.  Because  I  read  that  evidence  as  recorded. 

Q.  You  gave  it  yesterday  yourself? 

A.  1  did. 

Q.  And  you  could  know  better  what  it  was  by  reading  it  than  when  you  tes- 
tified to  it  ? 

A.  Yes,  sir. 

Q.  And  you  are  sure  the  word  was  "  charge  "  each  time  ? 

A.  "  Take  charge  of."  * 

Q.  And  then  the  three  times  when  you  reported  to  him  that  Stanton  would 
not  go  out,  refused  to  go  out,  each  time  he  said,  "  Take  charge  of  the  office?" 

A.  He  did. 

Q.  Was  your  attention  called  at  the  time  he  said  that  to  the  difference  be- 
tween taking  "  charge  "  of  the  office  and  taking  **  possession  "  of  it  ? 

A.  My  attention  was  not  called  to  it. 

Q.  How,  then,  do  you  so  carefully  make  that  distinction  now  in  your  mind  1 

A.  Because  I  know  that  that  was  his  expression.  I  have  thought  the  matter 
over. 

Q.  You  have  always  known  that  that  was  his  expression,  have  you  not  ? 

A.  Yes. 

'  Q.  And  you  have  thought  the  matter  over  ? 

A.  Yes. 

Q.  Well,  then,  how  could  you  make  such  a  mistake  yesterday  ? 

A.  I  think  the  words  were  put  into  my  mouth.     I  do  not  recollect  distinctly. 

Q.  The  same  as  Karsner  put  in  about  the  '* kicking  out?" 

A.  Yes. 

Q.  And  you  are  rather  in  the  habit,  are  you,  when  words  are  put  into  your 
mouth,  of  using  them? 

A.  I  am  not  always  in  the  habit. 

Q.  Why  was  yesterday  an  exception  ? 

A.  I  do  not  know  why  it  was  an  exception. 

Q.  I  want  to  ask  you  another  question  on  another  subject  which  was  omitted 
yesterday. 

A.  Certainly. 

Q.  After  you  and  E^ailsnex  were  summoned  here  as  witnesses,  did  you  go  and 
quarrel  with  him  ? 

A.  I  had  some  words  with  him  in  the  room  here  adjoining. 

Q.  Did  you  call  him  a  liar  and  a  perjurer  ? 

A.  I  did. 

Q.  You  called  him  a  liar  and  perjurer,  did  yout 
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A.  I  think  I  did  both :  I  certainly  did  call  him  a  liar. 

Q.  And  a  perjarer  1  ' 

A.  I  think  it  is  probable  I  did ;  but  the  "  liar"  I  know. 

Q.  You  knew  that  he  and  you  both  were  in  the  witness-room  waiting  to  be 
called? 

A.  I  was  here. 

Q.  And  you  knew  he  was  here  for  that  purpose  } 

A.  I  presume  I  did ;  yes. 

Q.  And  while  iie  was  there  you  undertook  to  talk  with  him  about  his  testi- 
mony? 

A.  I  stated  to  him  in  the  two  instances ;  I  will  give  them  to  you 

Q.  Just  answer  my  question,  sir ;  I  have  not  asked  you  what  you  said.  I 
only  ask  you  this  question,  whether  you  undertook  to  talk  with  him  about  his 
testimony  ? 

A.  I  do  not  know  who  introduced  the  conversation.  It  was  certainly  not  I, 
I  do  not  think,  for  he  was  there  some  time  before  I  spoke  to  him. 

Q.  Did  you  speak  first  or  he  } 

A.  That  I  do  not  recollect. 

Q.  Now,  then,  did  you  tell  him  that  he  was  a  liar  and  a  peijurer  at  that  time  ? 

A.  I  did  tell  him  he  was  a  liar,  and  I  may  have  said  he  was  a  perjurer. 

Q.  Did  you  offer  violence  to  him  ? 

A.  I  did  not. ' 

Q.  Did  you  speak  violently  to  him  ? 

A.  I  did  not,  except  in  that  way. 

Qi  Were  you  then  in  full  uniform  as  now  T 

A.  As  I  anf  now. 

Q.  There  is  another  question  I  want  to  ask  you  which  was  omitted.  Do 
you  still  intend  to  take  charge  or  possession  of  the  office  of  Secretary  of  War? 

A.  I  do. 

Q.  Have  you  said  to  any  person  within  a  few  days,  **  we'll  have  that  fellow," 
meaning  Stanton,  **  out,  if  it  sinks  the  ship  ll^ 

A.  Never. 

Q.  Did  you  say  so  to  Mr.  Johnson  ?        ^ 

A.  I  did  not. 

Q.  AnythinI  to  that  effect  ? 

A.  Not  that  I  have  any  recollection  of. 

Q.  Do  you  know  whether  you  did  or  not  ? 

A.  What  Mr.  Johnson  do  you  mean  ? 

Q.  Mr.  B.  B.  Johnson. 

A.  There  was  a  Mr.  Johnson  came  to  see  me  at  my  house  in  reference  to 
another  matter,  and  we  may  have  had  some  conversation  about  this. 

Q.  When  was  it  that  that  Mr.  Johnson  came  to  your  house  to  see  you  about 
another  matter  ? 

A.  That  I  hardly  recollect. 

Q.  About  how  long. 

A.  I  am  Irvine;  to  recollect  now.     He  came  to  me  about  the  business 

Q.  Never  mind  what  his  business  was.     When  was  it  ? 

A.  But  I  want  to  call  it  to  mind.     I  have  a  right  to  do  that,  I  think. 

Q.  But  not  to  state  it. 

A.  I  took  no  note  of  the  time,  and  I  can  hardly  tell.  It  was  recently,  not 
very  long  ago. 

Q.  Within  two  or  three  days  ? 

A.  No,  sir ;  before  that  time. 

Q.  Within  a  week  ? 

A.  I  think  it  is  more  than  a  week. 

Q.  Let  me  give  you  the  date — on  Friday,  a  week  ago  yesterday  f 
A.  I  cannot  give  the  date.    1  do  not  know  it. 
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Q.  Was  it  longer  than  that  ? 

A.  Well,  I  did  not  charge  my  memory  with  it.    It  was  a  familiar  conversa- 
tion we  had. 

Q.  Were  you  joking  then  t 

A.  Certainly. 

Q.  Oh !  joking  1 

A.  Yes. 

Q.  Did  you,  jokingly  or  otherwise,  say  these  words :  "  And  we'll  have  Stan- 
ton out  of  there  if  we  have  to  sink  the  ship  ?'*  • 

A.  I  have  no  recollection  of  making  use  of  that  expression. 

Q.  Did  you  make  use  of  one  equivsJent  to  that  in  substance  7 

A.  1  have  no  recollection  of  it. 

Q.  Have  you  such  a  recollection  of  what  you  say  as  to  know  whether  you 
did  or  not  ? 

A.  I  have  not.    I  would  rather  he  would  testify  himself;  he  knows  it  better 
than  I.     I  cannot  recollect  all  the  conversation  I  nad. 

Q.  Do  you  deny  that  you  gaid  so  ? 

A.  I  cannot  deny  it,  because  I  do  not  know  that  I  did. 

Q.  You  say  you  would  rather  he  would  testify  ;  and  I  will  try  to  oblige  you 
in  that  respect ;  but  if  you  did  say  so,  was  it  true  or  merely  more  brag  ? 

A    You  may  call  it  as  you  please ;  brag,  if  you  say  so. 

Q.  I  do  not  want  to  put  words  into  your  month  ;  what  do  you  call  it  ? 

A.  I  do  not  call  it  "  brag." 

Q.  What  was  it? 

A.  It  was  a  mere  conversation,  whatever  it  may  have  been. 

Q.  Did  you  mean  what  you  said,  or  did  you  say  what  you  did  not  mean  ? 

A.  I  did  not  mean  to  use  any  violence  against  Mr.  Stanton  to  get  him  out 
of  office. 

Q.  What  did  you  mean  by  the  expression,  '*  We'll  have  him  out  if  it  sinks 
the  ship  ? " 

A.  I  have  said  that  I  do  not  know  that  I  used  that  expression. 

Q.  You  have  told  me  also  that  Mr.  Johnson  can  tell  better.    I  am  assuming 
now  you  did  say  it  ? 

Mr.  EvARTS.  That  you  have  no  right  to  do.     Mr.  Johnson  has  not  said  so  yet. 

Mr.  Manager  Butlbr.  This  witness  does  not  say  he  did  not  say  so. 

Mr.  EvARTS..  That  is  another  matter.     You  have  not  proved  it  yet. 

The  WiTXBSS.  I  cannot  say.    He  was  there  on  official  business  in  reference 
to  an  officer  dismissed  from  the  army. 

Q.  Official  business  ? 

A.  I  mean  business  connected  with  an  officer  dismissed  from  the  army. 

Q.  .Then  you  were  joking  on  the  subject} 

A.  Certainly. 

Q.  Did  you  ever  see  Mr.  Johnson  before  ? 

A.  I  have  no  recollection.     It  is  possible  I  may  have  seen  him. 

Q.  Have  you  seen  him  since  ? 

A.  I  have  not  to  my  knowledge. 

Q.  Now,  here  was  a  stranger  who  called  on  you  on  official  business,  business 
pertaining  to  your  office  ? 

A.  No,  sir. 

Q.  Official  business  about  getting  a  man  reinstated  who  had  been  dismissed  } 

A.  Yes. 

Q.  Very  good.    He  called  upon  you  on  business  connected  with  the  army  } 

A.  That  had  nothing  to  do  with  ray  office. 

Q.  Now,  did  you  go  to  joking  with  him,  a  total  stranger,  in  this  way  1 

A.  I  knew  him  as  the  lawyer  employed  by  Colonel  Belger  to  get  him  rein- 
stated, and  Colonel  Belger  sent  him  to  me.    Now  you  have  got  it. 


456  IMPEACHMENT  OF  THE  PEE6IDENT. 

Q,  Was  he  a  etranger  to  70a  1 

A.  I  think  he  was. 

Q.  Now,  then,  being  a  stranger,  having  that  fised,  will  jou  answer,  did  70a 
go  to  joking  with  this  stranger  on  such  a  subject  ? 

A.  Gertainl7.    We  had  quite  a  familiar  talk  when  he  was  there.     He  sat 
with  me  for  some  time. 

Q.  And  that  is  the  on]7  explanation  70U  can  give  of  that  expression  ? 

A.  That  is  sufficient,  I  think. 

Q.  Whether  it  i«  sufficient  or  not  somebod7  else  will  judge ;  is  it  the  onl7  one 
70U  can  give  I 

A.  It  is  the  onl7  one  I  do  give. 

Q.  And  it  is  the  onl7  one  70U  can  give  ? 

A.  Yes. 

tj.  A  single  word  now  upon  another  subject ;  did  an7bod7  talk  with  7011 
about  70ur  testimon7  since  70U  left  the  stand  ? 

A.  Since  I  left  the  stand  ? 

Q.  Yes ;  since  7esterda7  ?  • 

A.  Well,  I  suppose  I  have  talked  with  a  dozen  persons. 

Q.  Such  as  whom  ? 

A.  Several  persons  met  me  and  said  thev  were  ver7  glad  to  hear  m7  tcsti- 
mon7.  We  did  not  enter  into  any  particulars  about  it.  I  have  beeu  met 
t  o-da7  jocularl7  about  taking  an  equal  drink  with  the  Secretar7  of  War  b7 
two  or  three  persons.     I  have  talked  in  my  own  famil7  about  it. 

Q.  Has  an7bod7  talked  to  you  about  these  points,  or  have  you  talked  to 
an7bod7  about  these  points  where  you  have  changed  your  testimony  ? 

A.  I  came  here  this  morning  and  saw  the  managers,  and  told  them  wherein 
I  wanted 

Mr.  Manager  Butlbr.  The  managers  !     You  do  not  mean  that  quite  1 

Mr.  EvARTS.  The  counsel  for  the  President.     . 

The  Witness.  I  saw  the  counsel  for  the  President,  and  told  them  I  wished 
to  make  corrections. 

By  Mr.  Manager  Butler.  You  did  not  mean  the  managers ;  you  meant  tlie 
counsel  1 

.  A.  I  meant  the  counsel ;  these  gentlemen  sitting  here,  [pointing  to  the  couu- 
scl  for  the  President.] 

Q.  That  you  had  a  perfect  right  to  do.     Had  you  talked  with  anybody 
before  that  about  these  points  1 

A.  Yes.  ■ 

Q.  Whom! 

A.  General  Townsend  this  morning. 

Q.  The  Assistant  Adjutant  General? 

A.  Yes. 

Q.  Anybody  else  T 

A.  About  these  points} 

Q.  Exactly. 

A.  No. 

Q.  Are  you  sure  ? 

A.  I  have  said  no.     I  am  sure. 

Q.  Now,  sir,  did  you  not  receive  a  letter  from  Mr.  Stanton,  whether  a  copy 
or  not,  on  the  21st  of  February? 

A.  I  did  not. 

Q.  You  said  that  he  gave  you  the  original,  and  the  date  is  noted.     Have 
you  seen  that  original  ? 

A.  Since? 

Q.  Yes. 

A.  I  have  not. 
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Q.  The  date  was  noted  on  that  original.  When  was  that  original  given 
you? 

A.  The  one  I  read  here  on  the  22d  ? 

Q.  I  did  not  ask  you,  '*the  one  yon  read  here"— the  original;  when  was 
that  given  you  ? 

A.  On  the  22d. 

Q.  Did  you  have  more  than  one  paper  given  you  f 

A.  That  was  handed  to  me,  and  then  it  was  handed  to  Greneral  Townsend, 
who  made  a  copy,  and  the  Secretary  gave  me  the  copy  which  I  read  here.  The 
other  paper  I  have  not  seen. 

Q.  And  that  was  the  22d  f 

A.  On  the  22d,  dated  the  2l8t. 

Q.  Prepared,  then,  the  day  before  f 

A.  I  suppose  so.    It  has  the  date  of  the  day  before. 

Q.  Then  do  you  mean  to  take  all  back  that  was  said  in  the  room  of  Mr. 
Schriver  about  your  not  going  on  with  the  office,  or  their  not  obeying  you  on 
the  afternoon  of  the  21st  ? 

A.  Oh,  yes ;  it  was  the  22d,  because  General  Townsend  was  not  there  on 
the  2l8t. 

Q.  Tfien  on  the  2lBt  there  was  nothing  said  about  his  not  obeying  you} 

A.  I  think  not. 

Q.  Nothing  tiaid  to  Schriver  about  not  obeying  you  t 

A.  I  think  not. 

Q.  Then  there  was  nothing  said  about  not  obeying  you  on  the  21st  at  all  t 

A.  I  think  not. 

Q.  And  you  never  reported  to  the  President  that  Stanton  would  not  obey  yon 
on  the  2l8t  ? 

A.  I  reported  to  the  President  the  two  conversations  I  had  with  him. 

Q.  What  were  the  two  ?  The  one  in  Schriver's  room  seems  to  have  gone 
out.     What  were  the  two  ?  * 

Mr.  EvARTS.  There  were  two  besides  that,  Mr.  Butler. 

Mr.  Manager  Butlrr.  The  witness  will  tell  me. 

Mr.  EvARTS.  But  you  said  it  was  not  so. 

Mr.  Manager  Butler.  I  did  not.    I  said  that  one  seemed  to  have  gone  out.  ' 

Mr.  EvARTS.  One  of  the  conversations.     That  was  not  one  of  the  two. 

Mr.  Manager  Butler.  I  do  not  know  that. 

The  Witness.  General  Schriver  did  not  hear  either  of  these  conversations. 

Q.  Then  on  the  2l8t  there  was  no  such  conversation  that  you  testified  to? 

A.  Not  in  reference  to  that  letter — no. 

Q.  Was  there  any  conversation  at  all  as  to  General  Townsend's  not  obeying 
you,  or  General  Schriver's  not  obeying  you,  on  the  21st  ? 

A.  None. 

Q.  Then  what  you  told  U9  yesterday,  that  you  reported  that  to  the  President 
and  got  his  answer  to  that — all  that  was  not  so,  was  it? 

A.  All  that  was  not  so. 

Q.  Now,  upon  another  matter.  When  you  were  examined  before  the  com- 
mittee  

A.  Which  committee? 

Q.  The  committee- 


A.  I  have  been  examined  twice.    I  only  want  to  know. 

Q.  The  committee  of  the  House,  not  the  managers.  You  were  asked  this 
question :  "  Did  you  make  any  report  to  the  President  on  Friday  of  what  had 
transpired,''  and  did  you  not  answer  in  these  words:  "Yes,  sir;  I  saw  the 
President  and  told  him  of  what  had  occurred."  He  said, '  Well,  go  along  and 
administer  the  department.'      When  I  stated  what  had  occurred  with  Mr. 
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Stanton,  be  said  to  me, '  Yon  must  jnst  take  possession  of  the  department  and 
carry  on  the  business.'  "    Did  70a  so  swear  before  the  committee  ? 

The  witness  not  replying —  ^ 

•Q.  Let  me  give  you  the  words  again  1 

A.  I  thought  you  were  waiting  for  somebody  else.    I  say  as  I  said  befbrvt 
the  words  were :  "  Take  charge  ** 

Q.  That  is  not  the  question. 

A.  What  is  the  question  }    > 

Q.  The  question  is  this :  in  answer  to  a  question  which  I  will  read  again  to  show 
you  that  the  words  were  not  put  in  your  mouth,  in  these  words,  *'  Did  yon  make 
any  report  to  the  President  on  Friday  of  what  had  transpired,"  did  you  not 
answer  in  these  words,  '*  Yes,  sir ;  I  saw  the  President,  and  told  him  what  had 
occurred/'  He  said,  'Well,  go  along  and  administer  the  department.'  And 
did  you  not  proceed  to  state,  "  When  I  stated  «what  had  occurred  with  Mr. 
*  Btanton,  he  said  '  You  must  just  take  possession  of  the  department  and  carry 
on  the  business.' "  Now,  sir,  did  you  swear  that  7  That  is  the  only  thing  I 
asked  yon. 

A.  If  that  is  there  I  suppose  I  swore  to  it  I  want  to  make  one  statement, 
though. 

Q.  Was  it  true! 

A.  No  ;  the  word  used  was  the  other. 

Mr.  Manager  Butler.  That  is  all. 

The  Witness.  I  wish  to  make  one  statement  in  reference  to  that  very  thing.. 
I  think  I  ought  to  do  it.    I  was  called  there  hastily.    There  were  a  good  many 
events  that  had  transpired.    I  requested  on  two  occasions  that  committee  to  let 
me  wait  and  consider,  and  they  refused,  would  not  let  me  do  it,  pressed  me  with 
questions  all  the  time.  ^ 

By  Mr.  Manager  Bctler  : 

Q.  How  was  that  ? 

A.  When  I  was  called  before  that  committee  on  the  evening  of 

Mr.  Manager  Butler.  February  26. 

The  Witness.  On  the  evening  of  the  day  of  my  trial.  I  went  there  after 
.  getting  through  with  that  trial.  I  on  two  occasions  requested  them  to  postpone 
the  examination  until  the  next  morning,  or  until  I  could  'go  over  the  matter. 
That  was  not  allowed  me. 

Q.  Did  vou  make  any  such  request  ? 

A.  I  did  twice. 

Q.  Of  whom  did  you  make  it  t 

A.  To  those  who  were  there. 

Q.  Who  was  there  ? 

A.  I  think  the  committee  was  pretty  full. 

Q.  The  committee  on  preparing  the  articles  of  impeachment  were  there  ? 

A.  Yes,  sir. 

Q.  That  committee  you  mean,  and  the  committee  was  full  ? 

A.  I  do  not  know  whether  Mr.  Stevens  was  there.  He  was  there  a  portion 
of  the  time.     I  do  not  know  whether  he  was  there  at  this  particular  time. 

Q.  And  you  tell  the  Senate  now  on  your  oath  that  you  requested  the  com- 
mittee to  give  you  time  to  answer  the  questions,  and  they  refused  you  I 

A.  I  requested  that  it  might  be  deferred  until  the  next  morning,  when  I  could 
have  an  opportunity  to  go  over  in  my  own  mind  those  things.  It  was  not 
granted.  There  was  no  refusal  given,  but  I  was  still  pressed  with  questions. 
Then  there  is  another  matter  I  want  to  speak  about — wnen  I  came  to  correct 
that  testimony.  There  are  two  things  there  that  are  confounded  in  reference  to 
dates ;  the  first  part  of  it,  the  date  of  my  appointment  as  Adjutant  General  and 
that  of  my  appointment  as  Secretary  of  War  ad  interim — I  supposed  they  were 
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asking  me  in  reference  to  the  former,  and  that  is  the  reason  those  two  questions 
got  mixed  np.  Then  when  I  went  there  to  correct  my  testimony  I  wished  to 
do  it  I  read  it  over  and  found  that  some  of  it  was  not  in  English,  and  I  thought 
there  was  something  taken  down,  and  I  helieve  there  was,  that  I  did  not  say. 
They  would  not  permit  me  to  correct  the  manuscript,  hut  I  put  something  at 
the  bottom  just  in  a  hasty  way.  I  suppose  it  is  on  that  paper,  [pointing  to  a 
manuscript  iu  the  hand  of  Mr.  Manager  Butler.]     I  do  not  know. 

Q.  I  will  come  to  that.  Now,  then,  have  you  got  through  with  your  state- 
ment? 

A.  I  have. 

Q.  Very  well ;  then  you  will  answer  me  a  few  questions.    Did  you  not  come ' 
and  ask  to  see  your  testimony  as  it  was  taken  down  by  that  committee  ? 

A.  I  went  to  the  clerk  and  saw  him. 

Q.  Did  he  give  you  the  report  which  I  hold  in  my  hand  ? 

A.  He  was  not  in ;  and  I  came  the  next  day,  the  second  day,  and  he  handed 
it  to  me ;  and  twice  he  went,  I  think,  to  some  member  of  the  committee ;  I  do 
not  know  who.  I  said  I  wished  to  correct  it ;  I  wanted  to  make  it  at  least 
decent  English  in  some  respects ;  but  I  was  informed  that  I  could  not  correct 
the  manuscript ;  that  I  mignt 

Q.  He  reported  to  you  Uiat  you  might  make  any  corrections  in  writing  } 

A.  Yes,  sir. 

Q.  Then,  did  yon  read  the  whole  testimony  over  ? 
•     A.  I  think  I  did ;  I  am  not  certain  about  that. 

Q.  Do  you  not  know  you  did  1 

A.  No ;  I  do  not  know  that  I  did. 

Q.  What  were  you  there  for  T 

A.  I  came  there  to  correct  the  first  part  of  it  particularly,  and  that'  was  the 
reason  I  went  ther^.    I  took  it  for  granted  that  the  rest  was  correct. 

Q.  You  did  not  want  to  correct  any  other  portion  of  it  ? 

A.  No, 

Q.  And  the  first  part  of  it  only  referred  to  the  mistake  in  the  time  about  your 
being  made  Adjutant  General  or  being  made  Secretary  of  War  ? 

A.  It  had  reference  to  the  notification  given  me  more  particularly. 

Q.  By  the  President  ? 

A.  I  had  stated  the  notification 

Q.  The  notification  by  the  President  to  be  Secretary  of  War  or  Adjutant 
General,  that  was  mixed  f 

A.  That  was  mixed. 

Q.  That  was  what  you  wanted  to  correct  1 

A.  I  stated  that  I  received  that  notification  from  Colonel  Moore.  Colonel 
Moore  did  give  me  the  notification  that  I  would  probably  be  put  back  as  Adju- 
tant General,  but  he  did* not  as  Secretary  of  War. 

Q.  That  was  what  you  wished  to  correct  ? 

A.  That  was  the  principal,  correction  I  wished  to  make. 

Q.  And  you  did  not  want  to  correct  anything  else  ? 

A.  If  there  was  anything  wrong,  I  did.  My  corrections  are  there,  whatever 
they  may  be.     I  suppose  that  is  the  paper. 

Q.  You  then  went  over  your  testimony,  did  you  not,  and  corrected  such  por- 
tions as  you  pleased  7 

A.  "Oh,  I  had  full  privilege  to  do  that,  of  course. 

Q.  And  wrote  out  here  portions  of  two  sheets,  which  are  in  your  handwrit- 
ing, are  they  not,  of  Corrections  ?     Showing  the  pages  to  the  witness. 

A.  Yes,  sir,  I  corrected  in  my  own  handwriting. 

Q.  And  signed  it  *'  L.  Thomas,  Adjutant  General  V* 

A.  Yes,  sir.  There  are  not  two  sh«eta,  however.  There  is  one  sheet  and  a 
little  more* 
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Q.  I  said  portions  of  two  sheets.  Now,  sir,  having  read  over  your  testimony 
and  attempted  to  correct  it,  did  yon  correct  anything  in  this  portion  in  whicn 
yon  are  reported  as  saying  that  the  President  ordered  you  to  go  forward  and 
take  possession  and  administer  the  office  1 

A.  I  do  not  think  I  made  any  such  correction  as  that. 

Q.  Yon  have  sworn  that  it  was  not  true.     Why  did  you  not  correct  itt 

A.  I  have  said  so  because  I  know  his  expression. 

Q.  Why  did  you  not  correct  it  before  ? 

A.  Well,  I  have  thought  the  matter  over. 

By  Mr.  Stanbery  : 

Q.  General  Thomas,  I  find  a  report  of  your  testimony  as  given  yesterday,  as 
as  you  gave  it  originally  on  the  examination  as  to  the  first  interview  with  the 
President,  which  1  will  now  read  to  you  and  see  whether  it  is  correctly  reported : 

Q.  What  occtured  between  the  President  and  yonrself  at  the  second  interview  on  the  21  st 
of  February  7 

Witness.  I  stated  to  the  President  that  I  had  delivered  the  oommunication,  and  that  he 
gave  this  answer. 

Mr.  Stanbery.  What  answer  7 

WrrNBSS.  The  answer,  *'  Do  von  wish  me  to  vacate  at  once,  or  will  yon  eive  me  time  to 
take  away  m^  private  property  7"  and  that  I  answered  *'  At  your  pleasure.'"  I  then  stated 
that  after  delivering  the  copy  of  the  letter  to  him  he  said,  "  I  do  not  know  whether  I  will 
obey  your  instructions  or  resist  them." 

The  Witness.  I  said  "  act  your  pleasure." 

Mr.  Stanbbry.  Now,  the  point  of  your  answer  I  wish  to  bring  to  your  atten- 
tion is  this : 

This  I  mentioned  to  the  President.  His  answer  was,  "  Very  well ;  go  on  and  take  charge 
of  the  oi^ce  and  perform  the  duty." 

Did  you  sav  that  ? 
,  A.  I  said  that. 
Q.  It  was  in  the  cross-examination  that  this  "  possession  "  came  out,  was  it  not  7 
A.  Yes,  sir. 

By  Mr.  Manager  Butler: 

Q.  Then  you  mean  to  say  that  in  answer  to  Mr.  Stanbery  you  put  it  all  right 
yesterday,  and  in  the  answer  to  me  you  got  it  all  wrong  % 

A.  In  reference  to  your  examination. 

Mr.  Stanbery.  We  will  see  how  your  examination  was  by  and  by.  We 
shall  want  General  Thomas  as  to  what  took  place  on  the  trial  after  we  put  in 
the  record. 

Mr.  Manager  Butler.  Call  him  in  at  any  time;  we  shall  always  be  glad  to 
flee  him.     [Laughter.  I 

General  Thomas.  Thank  you,  sir. 

William  T.  Sherman  sworn  and  examined* 

By  Mr.  Stanbery  : 

Q.  General  Sherman,  were  you  in  Washington  last  winter? 

A.  I  was. 

Q.  What  time  did  you  arrive  here  1 

A.  About  the  4th  of  December  last. 

Q.  How  long  did  you  remain  here  ? 

A.  Two  months. 

Q.  Till  the  4th  of  February,  or  about  that  timet 

A.  Until  about  the  3d  or  4th  of  February. 

Q.  On  what  business  had  you  come? 

A.  I  came  as  a  member  of  the  Indian  peace  commission  by  adjournment. 

Q.  Any  other  business  at  that  time  ? 


IMPEACHMENT   OF   THE  PRESIDENT.  461 

A.  At  that  time  no  other  basmess.  Subsequently,  by  order,  I  was  assigned 
to  a  board  of  officers  organized  under  the  laws  of  Congress  to  submit  articles  of 
war  and  regulations  for  the  army. 

Q.  At  what  date  was  that  assignment? 

A.  I  could  procure  the  order,  which  would  be  perfect  evidence  of  ita  date ; 
but  I  must  now  state  that  it  was  within  ten  days  of  my  arrival  here ;  about  ten 
days.* 

Q.  About  ten  days  after  your  arrival  here  ? 

A.  About  the  middle  of  December  that  order  was  issued. 

Q.  Then  you  had  a  double  duty  T 

A.  I  had  a  double  duty  for  a  few  days. 

Q.  During  that  time,  from  the  4th  of  December  until  the  3d  or  4th  of  Feb- 
ruary, had  you  several  interviews  with  the  President? 

A.  I  had.  4 

Q.  Did  you  see  him  alone,  when  there  was  no  person  present  but  the  Presi- 
dent and  yourself  ? 

A.  Yes,  sir. 

Q.  Did  you  see  him  also  in  company  with  General  Grant  ? 

A.  1  saw  him  in  company  with  General  Grant  once,  and  I  think  twice. 

Q.  Had  you  several  interviews  with  him  in  relation  to  the  case  of  Mr.  Stanton  ? 

A.  I  had. 

Mr.  Manager  Bingham.  Mr.  President,  we  desire,  without  delaying  the 
Senate,  to  respectfully  submit  our  objections  here  again,  without  desiring  to 
argue  it.  We  believe  it  our  duty,  as  the  representatives  of  the  House,  to 
object 

Mr.  Stanberv.  Object  to  what? 

Mr.  Manager  Bixqham.  That  the  declarations  of  the  President  touching  any 
matter  involved  in  this  issue,  not  made  at  the  time  when  we  have  called  them 
out  ourselves,  are  not  competent  evidence,  and  desire  to  submit  the  point,  if  such 
is  the  pleasure  of  the  Senate,  to  the  ruling  of  the  presiding  officer. 

Mr.  Stanbbrv.  Allow  me  to  come  to  some  question  that  we  can  get  started 
upon.     This  ia  introductory. 

Mr.  Manager  Bingham.  I  understand  it  so. 

Mr.  Stanberv.  You  will  soon  see  what  our  object  is  with  General  Sherman. 
There  will  be  no  mistake  about  it  when  we  come  to  it. 

Mr.  Manager  Bingham.  I  understand  the  object  is  to  call  out  conversations 
with  the  President. 

The  CniiiF  Justice.  At  present  no  such  question  has  been  asked. 

Mr.  Stanberv.  Now  we  will  come  to  the  point  very  quick.  (To  the  witness.) 
General,  while  you  were  here,  did  the  President  ask  you  if  you  would  take 
charge  of  the  office  of  the  Department  of  War  in  case  of  the  removal  of  Mr. 
Stanton? 

Mr.  Manager  Butler.  I  object  to  the  question  and  ask  that  it  be  reduced  to 
writing. 

The  Chief  Justice.  The  counsel  will  reduce  the  question  to  writing. 

Mr.  Stanberv.  Do  you  object  because  it  is  leading  or  because  of  the  sub- 
stance of  it  ? 

Mr.  Manager  Butler.  I  object  to  it  for  every  reason. 

Mr.  Stanberv.  Then  I  will  put  it  in  a  form 

^Ir.  Manager  Butler.  I  beg  your  pardon  ;  put  it  in  writing. 

Mr.  Stanberv.  I  will  lay  a  foundation  first.  (To  the  witness.)  At  what 
time  were  those  interviews  ?     Have  you  a  memorandum  ? 

The  Witness,  (consulting  his  memoranda.)  The  interview  with  General 
Grant  and  the  President,  do  you  refer  to  ? 

Mr.  Stanberv.  No  ;  any  interview.     I  will  ask  yo^  a  question  that  will 
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relieve  yon,  peifiaps.    Had  76a  interviews  with  the  President  before  Mr.  StMBa* 
ton  came  back  to  the  office,  while  General  Grant  was  yet  in  it  ? 

The  WiTiNESS.  Yes,  sir ;  of  a  social  nature  entirely,  before  that  time. 

Q.  Had  you  interviews  with  him  after  that  ? 

A.  I  had. 

Q.  How  long  after  that ;  after  Mr.  Stanton  came  back  ? 

A.  The  day  following,  I  think. 

Q.  Were  yon  and  the  President  alone  at  that  interview  the  day  after  1 

A.  General  Grant  was  also  present 

Q.  What  did  that  interview  relate  to  ? 

A.  The  removal 

Mr.  Manager  Butlrr.  Stop  a  moment.  Do  not  get  it  in  indirectly.  Meet 
the  question  man-fashion,  please. 

Mr.  Stanberv.  What  did  it  relate  to  7 

Mr.  Manager  Butler.  That  gives  the  substance  of  it  I  object.  Meet  the 
question. 

Mr.  Stanberv,  (to  the  witness.)  Did  it  relate  to  the  occupation  of  the  War 
Department  by  Mr.  Stanton  ? 

The  Witness.  It  did. 

Q.  Now,  what  was  it  f 

Mr.  Manager  Butler.  Stop  a  moment.  We  object.  We  ask  that  it  be  put 
in  writing. 

By  Mr.  Stanberv  : 

Q.  What  conversation  passed  between  you  and  the  President  1 

Mr.  Manager  Butler.  Excuse  me ;  I  asked  to  have  the  question  in  writing. 
Shall  I  have  it  ?     I  have  three  times  attempted,  and  each  time  failed. 

The  Ohibp  Justice.  The  counsel  will  please  reduce  the  question  to  writing. 

The  question  having  been  reduced  to  writing,  was  handed  to  and  read  by  the 

Secretary,  as  follows : 

In  that  interview  what  conversation  took  place  between  the  President  and  you  in  regard 
to  the  removal  of  Mr.  Stanton  7 

Mr.  Manager  Butler.  To  that  we  object.  I  suppose  we  can  agree  on  the 
day.  That  must  have  been  the  14th  of  Januarv  last.  On  the  13th  Mr. 
Stanton  was  reinstated ;  and  the  14th,  if  it  was  the  day  after,  would  be  the  date. 

Mr.  Stanberv,  (to  the  witness.)  Can  you  give  us  the  day  of  that  conversa- 
tion, general  ? 

The  Witness.  Yes,  sir.  [Consulting  a  memorandum.]  According  to  a  mem- 
orandum which  I  hold  Mr.  StantOn  re-entered  on  the  possession  of  his  office  of 
Secretary  of  War  on  Tuesday,  the  13th.  Monday  was  the  12th,  Tuesday  the 
13th.     The  conversation  occurred  on  Wednesday,  the  14th  of  January. 

The  Chief  Justice.  The  Chief  Justice  thinks  the  question  admissible  within 
the  principle  made  by  the  decision  of  the  Senate  relating  to  a  conversation 
between  General  Thomas  and  the  President ;  but  he  will  put  the  question  to 
the  Senate,  if  any  senator  desires  it. 

Mr.  Con  NESS.  On  that  I  ask  for  a  vote  and  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered. 

Mr.  Manager  Butler.  We  should  like  to  hear  the  grounds  on  which  the  offer 
is  made  stated. 

Mr.  Stanberv.  The  managers  ask  me  to  state  the  grounds  upon  which  we 
expect  this  testimony 

Mr.  Manager  Butler.  No,  sir. 

Mr.  bTANBERY.  What  then? 

Mr.  Manager  Butler.  I  ask  you  simply  for  the  ground  on  which  you  put  it, 
not  the  testimony ;  the  grounds  on  which  you  can  put  in  any  possible  declara- 
tion, not  the  declaration  itself. 

^-  ^TANBBBY.  This  ground :  we  expect  to  prove  by  General  Sherman- 
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Mr.  Manager  Butlbr.  I  object,  sir.    I  have  not  asked  that. 

Mr.  Stanbbky.  Is  it  not  admissible  to  say  what  we  expect  to  prove  1 

Mr.  Manager  Butlrb.  No,  sir;  that  is  to  get  before  the  coart,  Mr.  Chief 
Justice 

Mr.  Stanbrry.  **  Get  before  the  court !" 

Mr.  Manager  Butler.  Gkt  before  the  court  or  the  Senate — that  I  should  fall 
into  bad  habits  sometimes  is  not  wondeiful,  [lauehterj — it  is  to  get  before  the 
Senate  the  testimony  by  statements  of  the  counsel.  The  question  wholly  and 
solely  is  whether  the  declarations  of  the  President  can  be  given  in  evidence. 
What  those  declarations  are,  in  my  judgment,  it  would  be  improper  to  state, 
and  unprofessional  to  state,  because  that  is  begging  the  whole  question  and 
attempting  to  get  them  before  the  Senate  and  the  country  by  the  recital  of  the 
counsel.  That  never  is  permitted.  The  sole  question  is,  whatever  the  declara- 
tions are,  if  any  possible  declaration  can  be  competent  at  that  time.  If  the 
declaration  asked  for  can  be  competent,  you  may  assume  that  any  possible  con- 
versation can  be  competent,  and  then  we  will  assume  that  this 

Mr.  Stanbrry.  Exactly;  then  you  come  to  the  point. 

Mr.  Manag(T  Butlrr.  That  this  can  be,  and  therefore  there  is  no  occasion 
to  state  what  it  is. 

Mr.  Stanbrry.  Take  it  in  that  way,  any  possible  declaration  can  be  evidence. 
Do  you  propose  to  argue  this  ?  , 

Mr.  Manager  Butler.  We  do  not  want  to  argue  it. 

Mr.  Stanbrry.  We  do.  * 

Mr.  Manager  Butler.  If  the  Senate  will  vote  that  it  is  competent,  we  can- 
not alter  it  by  argument. 

Mr.  Stanbery.  Mr.  Chief  Justice  and  Senators,  the  testimony  which  we 
expect  to  elicit  from  General  Sherman  I  look  upon  as  vital  upon  the  question 
of  intent,  as  testimony  we  are  entitled  to  have  upon  legal  grounds  perfectly  well 
settled  and  perfectly  unanswerable.  I  can  say  now  in  argument,  I  presume, 
what  I  expect  to  prove.  "  If,"  says  the  honorable  manager,  "  any  declarations 
you  choose  to  call  out  are  admissible,  you  may  make  them  as  strong  as  you 
please — imagine  any  that  you  please — ^and  still  no  declaration  of  the  President 
made  on  that  14th  of  January  can  be  admitted  here  !" 

Now,  first  of  all,  what  is  the  issue  here  ?  Let  the  managers  speak  for  them-, 
selves.  I  first  read  from  the  honorable  manager  who  opened  this  case,  at  page 
94  of  his  argumentj 

Mr.  Manager  Butler.  Tou  read  from  page  94  of  the  record,  not  of  the  argu- 
ment. 

Mr.  Stanbery.     The  manager  said  : 

Havin?  shown  that  the  President  wilfuUj  violated  an  act  of  Congress,  without  jastifica- 
lion,  both  in  the  removal  of  Stanton  and  the  appointment  of  Thomas,  for  the  purpose  of 
obtaining'  wrongfullj  the  possession  of  the  War  Office  hy  force,  if  need  be,  and  certainly  by 
threats  and  intimidations,  for  the  purpose  of  controlling  its  appropriations  through  its  ad 
interim  chief,  who  shall  say  that  A^udrew  Johnson  is  not  guilty  of  the  high  crime  and  misde- 
meanors  charged  against  him  in  the  first  eight  articles  ? 

Again,  on  page  190,  speaking  of  the  orders  of  removal : 

These  and  his  concurrent  acts  show  conclusively  that  his  attempt  to  get  the  control  of  the 
military  force  of  the  government,  by  the  seizing  of  tne  Departmeut  of  War,  was  done  in 
pursuance  of  his  general  design,  if  it  were  possible,  to  overthrow  the  Congress  of  the  United 
btates ;  and  he  now  claims  by  his  answer  the  right  to  control  at  his  own  will,  for  the  execu- 
tion of  this  very  design,  every  officer  of  the  army,  navy,  civil,  and  diplomatic  service  of  the 
United  States. 

Again,  on  page  99  : 

Failing  in  this  attempt  to  get  full  possession  of  the  office  through  the  Senate,  he  had  deter- 
mined, as  he  aduiits,  to  remove  Stanton  at  all  hazards,  and  endeavored  to  prevail  on  the 
General  to  aid  him  in  so  doiug.  He  declines.  For  that  the  respondent  quarrels  with  him, 
denounces  him  in  the  newspapers,  and  accuses  him  of  bad  faith  an^  nntruthfulness.  There- 
upon, asserting  his  prerogatives  as  Commander-in-chief,  he  creates  »  new  militaiy  depart- 
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ment  of  the  Atlantic.  He  attempts  to  bribe  Lieutenant  G(ener&1  Sherman  to  take  command 
of  it  bj  promotion  to  the  rank  of  general  by  brevet,  trusting  that  his  military  servicer  woold 
compel  the  Senate  to  confirm  him. 

If  the  respondent  can  get  a  general  by  brevet  appointed,  hp  can  then  by  simple  order  put 
him  on  duty  according  to  his  bn^vet  rank,  and  thus  have  a  general  of  the  army  in  command 
at  Washington,  through  whom  he  can  transmit  his  orders  and  comply  with  the  act  which  he 
did  not  dare  transgress,  as  he  had  approved  it,  and  get  rid  of  the  hated  General  Grant  Sher- 
man spurned  the  bribe.  The  respondent,  not  discouraged,  appointed  Major  General  George 
H.  Thomas  to  the  same  brevet  rank,  but  Thomas  declined. 

What  stimulated  the  order  of  the  President  just  at  that  time,  almost  three  years  after  the 
war  closed,  but  just  after  the  Senate  had  reinstated  Stanton,  to  reward  militiiry  service  by 
the  appointment  of  generals  by  brevet?  Why  did  his  zeal  of  promotion  take  that  form  and 
lui  oluer  /  There  were  many  other  meritorious  officers  of  lower  rank  desirous  of  promotion. 
The  purpose  is  evident  to  every  thinking  mind.  He  had  determined  to  set  aside  Grant,  with 
whom  he  had  quarrelled,  either  by  force  or  fraud,  either  in  conformity  with  or  in  spite  o^the 
act  of  Congress,  and  control  the  military  power  of  the  country.  On  the  '21st  of  February — 
for  all  these  events  cluster  nearly  about  the  same  point  of  time — he  appoints  Lorenzi)  Thomas 
Secretary  of  War  and  orders  Stanton  out  of  the  office.  Stanton  refuses  to  go  ;  Thomas  is 
about  the  streets  declaring  that  he  will  put  him  out  by  force,  **  kick  him  out." 

But,  Still  more  closely  to  the  point,  we  will  come  to  the  testimony  of  intent, 
on  page  251.  This  is  npon  the  introduction  of  the  case  of  Mr.  Cooper.  To 
show  the  intent  of  the  President,  the  learned  managers  have  gone  back  to  the 
fall  of  1867,  and  begin  their  proof  with  an  intention  commenced  in  the  fall,  car- 
ried along,  says  the  honorable  manager,  to  the  very  date  of  the  2l8t  of  February, 
of  the  appointment  of  Thomafi.  Most  of  the  proof,  he  says,  "clusters  about  that 
time,'*  but  it  begins,  he  says,  in  the  fall;  and  he  calls  Chandler  to  prove  what  I 
That  Cooper  was  inducted  into  office  by  the  President,  being  his  own  private 
secretary,  for  the  purpose  of  carrying  out  what?  His  intention  to  get  his  own 
man  first  into  the  War  Office  to  control  the  requisitions  there,  and  then  to  get  his 
own  man  into  the  Treasury  Department  to  meet  those  requisitions  and  to  pay 
them,  and  thereby  control  the  purse  as  well  as  the  sword  of  the  nation. 

The  only  question — 

says  the  learned  manager —         ^ 

is,  is  this  competent,  if  we  can  show  it  was  one  of  the  ways  and  meAus?  The  difficulty  that 
rests  in  the  minds  of  my  learned  friends  on  the  other  side  is  that  they  cluster  everything  about 
the  2l8t  of  Febrnar;)',  1868.  They  seem  to  forget  that  the  act  of  the  21st  of  February,  1868. 
was  onlv  the  culmination  of  a  purpose  formed  long  before,  as  in  the  President's  answer  he 
sets  forth,  to  wit:  as  early  as  the  J2th  of  August,  1867.         #•»*»# 

To  carry  it  out  there  are  various  things  to  do.  He  must  get  control  of  the  War  Office ;  but 
what  good  does  that  do  if  he  cannot  get  somebody  who  shall  be  his  servant,  his  slave, 
dependent  on  his  breath,  toanswer  the  requisitions  of  his  pseudo  officer  whom  he  may  appoint; 
and  therefore  ho  began  when  ?  Stanton  was  suspended,  and  as  early  as  the  12th  of  Decem- 
ber he  had  got  to  put  that  suspension  and  the  reasons  for  it  before  the  Senate,  and  he  knew 
it  would  not  live  tnere  one  moment  after  it  got  fairly  considered.  Now  he  begins.  What  is 
the  first  thing  he  does  ?  **To  get  somebody  in  the  Treasury  Department  that  will  mind  me 
precisely  as  Thomas  will,  if  I  can  get  him  in  the  War  Department."  That  is  the  first  thing; 
and  thereupon,  withotit  any  vacancy,  he  must  make  an  appointment.  The  difficulty  that  we 
lind  is  that  we  are  obliged  to  argue  our  case  step  by  step  upon  a  single  point  of  evidence. 
It  is  one  of  the  infelicities  always  of  putting  in  a  case  that  sharp,  keen,  ingenious  counsel 
can  insist  at  all  steps  on  impaling  you  upon  a  pi>int  of  evidence ;  and  therefore  I  have  got  to 
proceed  a  little  further. 

Now,  our  evidence,  if  yoti  allow  it  to  come  in,  is,  first,  that  he  made  this  appointment; 
that  this  failing,  he  sent  it  to  the  Senate,  and  Cooper  was  rejected.  Still  determined  to  have 
Cooper  in,  he  appointed  him  ad  tn/r.Wn,  precisely  as  this  ad  interim  Thomas  was  appointed, 
without  law  and  against  right.  We  put  it  as  a  part  of  the  whole  machinery  by  which  to  get 
hold,  to  get,  if  he  could,  his  hand  into  the  treasury  of  the  United  States,  although  Mr. 
Chandler  has  just  stated  there  was  no  way  to  get  it  except  by  a  requisition  through  the  War 
Department;  and  at  the  same  moment,  to  show  that  this  was  part  of  the  same  illegal  means, 
we  show  you  that  although  Mr  McCulloch,  the  Secretary  of  the  Treasury,  must  have  known 
that  Thomas  was  appointed,  yet  the  President  took  pains — we  have  put  in  the  paper — to  serve 
on  Mr.  McCulloch  an  attested  copy  of  the  appointment  of  Thomas  ad  interim^  in  order  that 
he  and  Cooper  might  recognize  his  warrants. 

That  is  what  they  put  in.  They  have  got  that  testimony  for  that  purpose, 
as  they  say,  to  show  xhe  intent  of  the  President,  begun,  they  say,  as  early  as 
the  1 2th  of  August,  1867,  progressed  in  by  the  appointment  of  Cooper  in  the 
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fall  of  1867,  going  all  tbroDgb  the  subsequent  time  until  it  *'  culminated"  on  the 
2l8t  of  February  by  at  last  finding  tbe  proper  tool  to  do  tbis  work  in  tbe  War 
Office.  He  was  looking,  according  to  tbe  argument,  for  a  proper  tool — for  a 
servant — for  one  wbo  would  do  bis  bidding,  and,  forsootb,  after  a  searcb,  be 
f6und  the  very  man  in  wbat  tbe  manager  bas  called  "  a  disgraced  officer." 

Now,  Mr.  Cbief  Justice  and  Senators,  and  especially  tbose  of  you  wbo  are 
lawyers,  what  case  are  they  attempting  to  make  against  tbe  President  ?  Not 
simply  that  he  did  certain  acts  that  would  make  bini  criminal,  but  that  be  did 
these  acts  mala  fide,  with  an  unlawful  intent  and  criminal  purpose.  They  do 
not  prove  that  purpose,  or  attempt  to  prove  it,  by  any  positive  testimony ;  but 
they  say,  **  we  prove  certain  facts  from  which  we  raise  a  presumption  that  that 
was  tbe  purpose.''  It  is  upon  proof  founded  on  presumption,  and  such  proof 
is  admissible,  that  tbe  gentlemen  rest  the  essential  part  of  their  case  ;  that  is  to 
Bay,  tbe  criminal  intent.  They  prove  certain  acts  that  may  be  criminal  or 
stand  indifferent,  according  to  tbe  intent  of  the  party.  Then  they  prove  certain, 
other  acts  and  declarations  which,  as  they  say,  raise  tbe  presumption  that  tbe 
thing  done,  the  order  given,  the  "appointment  made,  was  made  with  that  ciiminal 
intent  laid,  and  they  say,  **we  not  only  show  that  criminal  intent  then,  but," 
they  say,  "  it  was  conceived  months  before,"  and  that  all  the  machinery  waa 
put  in  motion,  and  that  the  President,  from  the  12tb  of  August,  1867,  was  pur-, 
suing  that  intent,  looking  for  tools,  agents  to  carry  out  that  intent,  and  it  did 
not  culminate  until  tbe  2l8t  of  February,  1868,  although  the  gentleman  says 
most  of  tbe  facts  happened  to  cluster  about  that  period,  but  not  all  of  them. 

This  being  so,  senators,  wbat  is  the  rule  to  rebut  this  presumption  of  intention?' 
When  a  prosecution  is  allowed  to  raise  the  presumption  of  guilt  from  the  intent 
of  the  accused,  by  proving  circumstances  which  raised  that  presumption  against 
bim,  may  he  not  rebut  it  by  proof  of  other  circumstances  which  show  that  be- 
could  not  have  bad  such  a  criminal  intent  ?  Was  anything  ever  plaifier.  thaa 
that? 

Why,  consider  what  a  latitude  one  charged  with  crime  is  allowed  under  sucb 
circumstances.  Take  the  case  of  a  man  charged  with  passing  counterfeit  money* 
You  must  prove  his  intent ;  you  must  prove  his  scienter;  you  uM&t  prove  cir- 
cumstances from  which  a  presumption  arises.  Did  he  know  the  bill  was  coun- 
terfeit ]  You  may  prove  that  be  had  been  told  so ;  prove  that  be  had  seen  other 
money  of  the  same  kind,  and  raise  the  intent  in  that  way.  Even  when  you 
make  such  proof  against  him  arising  from  presumptions,  bow  may  ho  rebut  that 
presumption  of  intent  from  circumstances  proved  against  bim '/  In  the  first 
place,  by  the  most  general  of  all  presumptions,  proof  of  good  character  generally. 
That  he  is  allowed  to  do  to  rebut  a  presumption — the  most  general  of  all  pre- 
sumptions— not  that  be  did  what  was  right  in  that  transaction,  not  that  he  did 
certain  things  or  made  certain  declarations  about  tbe  same  time  which  explained 
that  the  intent  was  honest,  but  going  beyond  that  through  tbe  whole  field  of  pre- 
sumptions, for  it  is  all  open  to  bim,  he  may  rebut  tbe  presumption  arising  from 
proof  of  express  facts  by  the  proof  of  general  good  character,  raiding  the  pre- 
sumption that  he  is  not  a  man  who  would  have  such  an  intent. 

Mr.  Manager  Butler.  We  do  not  object  to  that  proof. 

Mr.  Stanbery.  You  do  not ! 

Mr.  Manager  Bui  ler.  Put  in  bis  good  character. 

Mr.  Stanbery.  Such  a  general  thing  as  that!     And  yet  you  object  to  tbis-l 

Mr.  Manager  Butler.  Put  in  his  good  character,  and  we  will  take  issue  on 
that. 

Mr.  Stanbery.  Now,  wbat  evidence  is  a  defendants  entitled  to  wbo  is 
charged  with  crime  where  it  is  necessary  to  make  out  au  intent  against  bim 
where  the  intent  is  not  positively  proved  by  bis  own  declarations,  but  where  the 
intent  is  to  be  gathered  by  proof  of  other  facts,  which  maybe  guilty  or  indiffer- 
ent according  to  tbe  intent }     What  proof  u  allOiWed  agsAnet  bim  to  raise  tbis 
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presumption  of  intent  ?  Proof  of  those  facts  from  which  the  mind  itself  infers 
a  gnilty  intention.  But  while  the  prosecution  may  make  such  a  case  against 
him  by  such  testimony,  may  he  not  rebut  the  case  by  exactly  the  same  sort  of 
testimony  ?  If  it  is  a  declaration  that  they  rely  upon  as  made  by  him  at 
one  time,  may  he  not  meet  it  by  declarations  made  about  the  same  time  with 
regard  to  the  same  transaction  ?  Undoubtedly.  They  cannot  be  too  remote ;  I 
admit  that ;  but  if  they  are  about  the  time,  if  they  are  connected  with  the 
transaction,  if  they  do  not  appear  to  have  been  manufactured,  then  the  declara- 
tions of  the  defendant  from  which  the  inference  of  innocence  would  be  presumed 
are,  under  reasonable  limitations,  just  as  admissible  as  the  declarations  of  the 
defendant  from  which  the  prosecution  has  attempted  to  deduce  the  inference  of 
criminal  purpose.  Now  let  us  look  at  the  authorities  on  this  point.  In  the 
trial  of  Hardy,  reported  in  State  Trials,  volume  twenty-four,  page  1065,  Mr. 
Erskine,  who  defended  Hardy,  called  a  Mr.  Daniel  Stuart  as  a  witness.  The 
case  is  so  fully  in  point  that  I  will  read  from  it  pretty  largely : 

Mr.  Erskine.  I  call  back  this  gentleman  only  for  the  purpose  of  askinpf  him  one  ques- 
tion, which  I  could  not  with  propriety  ank  him  before ;  you  stated,  in  your  former  examina- 
tion, your  personal  acquaintance  with  theTTfisoner  at  the  bar,  and  your  transactions  with  him 
before;  did  you  ever  hear  him  state  what  his  plan  of  reform  was  ? 

Yes,  I  have;  he  always  slated  it  to  be  the  Duke  of  Richmond's  plan — tiniversal  suffrage 
and  annual  Parliaments. 

Was  that  said  to  you  publicly,  or  in  the  privacy  of  confidence? 

It  was  said  publicly.     And  he  sold  me  some  copies  of  the  Duke  of  Richmond*s  letter. 

Mr.  AttdrNKY  Gknerrai..  I  really  must  obj«'ct  to  this  sort  of  examination. 

Mr.  Erskink.  'J'hen  I  will  not  defend  this  (juestiou.  1  am  persuaded  your  lordships 
will  not  refuse  to  the  unfortunate  man  at  the  bar  that  evidence  which  has  been  received  tor 
every  prisoner,  under  similar  circuinstunces,  from  the  earliest  timos  of  our  history  to  the 
present  moment.  I  am  sorry  to  C(msuine  the  time  of  the  court,  but  if  I  am  called  upon  I 
will  repeat  to  your  lordships,  verbatim,  from  the  State  Trials,  various  questions,  upon  similar 
occasions,  put  by  different  prisoners,  by  consent  of  all  the  judj^es,  all  the  attorney  generals, 
and  solicitor  g(Mierals,  and  counsel  for  the  Crown.  I  only  wish  to  know  whether  the  question 
ifi  objected  to  or  not. 

Mr.  AiTORNEY  General.  It  is. 

Mr.  Erskine.  1  will  proceed,  and  I  have  much  more  pleasure  in  doinj^  it  from  the 
manner  in  which  the  attorney  general  conducted  himself  r<»cently,  because  the  moment  it  was 
stated  as  a  proceeding  which,  we  thought,  might  be  serviceable  to  tlie  prisoner,  and  consist- 
ent with  the  rules  of  evidence,  he  instantly  acceded  to  its  production;  therefore,  independent 
of  satistyiug  your  lordNhips,  if  1  can  satisfy  my  learned  friend  that  we  are  in  the  regular 
course.  1  am  persuaded  he  would  be  sorry  himself  that  this  prisoner  should  be  deprived  of 
the  advantiige  all  others  have  enjoyed. 

Thou  this  great  advocate  proceeds  to  give  the  cases  from  the  State  Trials 
upon  the  point  that  I  am  now  considering — the  declarations  of  a  prisoner  as  evi- 
dence of  his  intent,  whether  it  were  unlawful  or  lawful,  in  the  matter  as  to  which 
he  is  charged. 

I  read  from  page  1068  : 

Now,  what  is  the  present  case  ?  The  prisoner  is  charged  with  the  overt  acts,  which  I  need 
not  re[)eat,  because  we  arc  so  well  acquainted  with  the  nature  of  them. 

We  are  ciiarged  with  overt  acts  in  issuing  this  order. 

But  ho  is  not  charged  with  the  commission  of  those  acts  as  substantive  acts,  but  he  is 
charged  with  having  in  his  mind  the  wicked  and  detestable  purpose  of  aiming  at  the  destruc- 
tion of  the  king,  to  put  down  and  bring  the  king  to  death,  and  that  in  the  ftilfilmeut  of  that 
most  detestable  imagination  ho  did  the  specitic  acts  charged  upon  the  record. 

As  we  are  charged  here  with  intent,  not  to  put  down  the  king,  but  to  put  down 
Congress,  and  our  detestable  acts  are  to  put  a  tool  in  the  War  Department  to 
control  ^the  requisitions,  and  another  tool  in  the  Treasury  Department  to  get 
hold  of  the  money. 

Mr.  Erskine  continues  : 

That  is  to  say,  that  he  agreed  to  assemble  a  convention  to  be  held  which  was  not  held— 
that  he  conspired  to  hold  it,  for  the  purpose  of  subverting  the  rule  and  authority  of  the 
country,  and  not  that  alone»  but  that  he  consented  to  hold  such  convention,  which  conven- 
tion, in  his  mind,  was  to  accomplish  the  purpose  of  the  subversion  of  the  government,  and 
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that  be  did  a^ree  to  assemble  that  conyention  for  the  pnrpose  of  that  subversion  in  fulfil - 
ment,  not  that  the  other  is  the  consequence  of  it,  but  iu  fulfilment  of  the  detestable  purpose 
of  compassing  the  king^s  death. 

Here,  then,  the  intention  of  the  mind  is  the  question  which  the  jurj  have  to  try :  and  I 
think  I  may  appeal  to  what  passed  in  the  court  on  Saturday,  that  I  did  not  seek  to  lay 
down  other  rules  of  evidence  than  those  that  have  been  most  recently  stated,  and  those  that 
have  been  determined  in  ancient  times. 

Now  he  comes  to  the  cases  : 

The  counsel  for  Lord  Georpe  Gordon  were  the  present  Lord  Kenyon,  lord  chief  justice  of 
the  King^s  Bench,  and  myself,  who  have  now  the  nonor  to  speak  to  the  court ;  and  t  was  per- 
mitted to  ask  the  Rev.  Erasmus  Middleton  (the  first  witness,  and,  therefore,  his  examination 
fell  to  me  as  junior  in  the  case)  these  questions — I  should  tell  your  lordships,  to  make  it  more 
intelligible,  that  the  great  object  was  to  see  what  intention  Lord  George  Gordon  had,  which 
could  be  collected  only  from  what  passed  before — "Did  you,  at  any  of  these  numerous  mt*et- 
ingfs  of  this  Protestant  Association,  which  you  attended  from  the  tin.e  Lord  George  Gordon 
became  president  of  that  society,"  (which  whs  two  years  before,)  **  till  the  2'Jth  of  May'* — 

That  was  the  "  culmi nation  "  of  Lord  George  Gordon's  conduct :  • 

— **  till  the  29th  of  May ;  did  you  ever  hear  Lord  George  Gordon,  in  his  public  speeches  in 
that  association,  make  use  of  any  expressions  which  showed  any  disloyal  or  unconstitutional 
Intentions  in  him  V*  J^ 

"  Not  in  the  least,"  says  the  witness ;  **  the  very  reverse."  Now,  continues 
Erskine : 

Now,  compare  this  with  the  question  I  am  going  to  ask ;  a  cunning,  artfal  man  might  stand 
up  in  a  Protestant  association,  and  hold  forth  great  professions  when  he  meant  the  contrary ; 
but  no  man,  who  reposes  confidence  in  the  bosom  of  a  friend,  building  himself  upon  the 
honor  and  honesty  of  his  friend,  when  he  tells  him  what  his  object  is,  will  deceive  him. 
Good  God!  if  I  were* to  ask  people,  did  not  Mr.  Hardy,  in  the  Corresponding  Society,  say 
that  the  Duke  of  Richmond's  plan  was  his  object,  he  might  say  it  there,  for  the  purpose  of 
its  afterwards  being  given  in  evidence,  that  he  had  publicly  avowed  that;  if  that  maybe 
asked,  how  is  it  possible  to  oppose  the  other  1  The  examination  then  goes  on :  *'  Did  all  his 
speeches,  delivered  as  president,  meet  with  your  approbation ;  and  did  it  appear  to  you  that 
his  views  were  the  same  as  those  of  the  whole  associated  body?"  *'  Quite  so."  "  Did  you 
ever  hear  Lord  George  Gordon  make  use  of  any  expressions  as  if  he  meant  to  repeal  this  bill 
by  force  of  arms  T"     **  Xot  in  the  least."     **  Were  the  meetings  open  ?"  and  so  on. 

Again  : 

The  next  case  I  shall  state  is  that  of  my  Lord  Russell,  who  was  indicted  for  compassing 
the  king's  death,  and  the  overt  act  was  consulting  to  raise  rebellion  and  to  seise  tho  kiiig*s 
guards.  In  his  defence  he  called  many  persons  of  quality  to  speak  to  his  afi^ection  toward 
the  government,  and  his  dt^testation  of  risings  against  it — 1  will  pause  here  a  minute.  Whv, 
a  man  might  have  a  great  deal  of  affection  to  the  government  m  the  year  1780  aud  might 
change  upon  the  subj<'ct,  but  yet  the  criminal  law  of  England  looks  out  industriously  to  see 
how  it  can  interfere  iu  favor  of  liberty  and  life,  not  trymg  how  it  can  shut  out  the  light,  but 
how  it  can  let  it  shine  iu  ;  even  that  question,  which  I  do  not  think  one  of  the  strictest,  was 
sniftered  to  be  let  in,  because  Dr.  13urn«thad  had  a  long  ac,quaint*ince  with  Lord  Russell,  and 
Lord  Russell  uiif  ht  not  have  conceived  the  purjoosc  of  rebellion  till  a  short  time  before ;  but 
I  shall  ask  as  to  the  time  when  they  say  this  man's  mind  was  full  of  this  conspiracy — 

As  we  do  here — the  time  of  this  intent ;  no  other  time — 

but  I  shall  ask,  as  to  the  time  when  they  say  this  man's  mind  was  so  full  of  conspiracy,  so 
horrible  in  its  nature,  what  were  the  sentiments  which  he  was  pouring  into  the  bosom  of  his 
friend  as  the  object  of  all  these  societies  ? 

** Doctor  Burnet,"  (says  Lord  Russell,)  "if  you  please  to  give  some  account  of  my  con- 
versation ?"  Doctor  Burnet  says:  "  I  have  had  the  honor  to  be  known  to  my  Lord  Russell 
several  years,  and  he  hath  declared  himself  with  much  confidence  to  mo,  aud  he  always, 
upon  all  occasions,  expressed  himself  against  all  risings."  Now  this  is  not  character  to  say 
that  Lord  Russell  was  a  quiet,  peaceable  man  ;  no,  this  is  evidence  of  conversation  ;  my  Lora 
Russell  declared  it  so ;  therefore  it  is  not  that  you  are  to  raise  a  probability  upon  the  subject 
by  the  general  nature  of  a  man's  character,  or  what  you  think  of  him ;  but  it  shall  be  allowed  to 
witnesses  to  say  what  the  person  trying  has  expressed,  because  it  raises  an  intrinsic  improba- 
bility of  his  being  guilty  of  the  crime  imput<id  to  him.  Doctor  Burnet  says  :  '*  He  alwaya 
expressed  tfimself  against  all  risings  ;  and  when  he  spoke  of  some  people  that  would  provoke 
to  it,  he  expressed  himself  so  determined  against  that  matter  I  thiuK  no  man  could  do  more." 

Now,  what  we  expect  to  prove  is,  that,  so  far  from  there  being  any  intent  on 
the  part  of  the  President  to  select  a  tool  to  take  possession  of  the  War  Office, 
he  asked  first  the  General  of  the  army,  Grant,  and  when  he  failed  him,  who 
next?    The  next  most  honored  soldier  that  we  have*  Sheri](ian.    He  was  a  tool! 
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It  was  the  PresideDt's  purpose,  they  say,  to  put  a  tool  there  !  That  was  his 
iiitcnt,  to  find  a  man  who  could  take  a  bribe,  by  brevet  perhaps,  and,  having 
found  such  a  man  as  that,  put  him  there !  They  say  he  did  find  such  a  man  in 
I'homas,  *'  a  disgraced  officer."  Well,  if  that  was  his  intent  in  the  fall ;  if  with 
:liat  intent  he  put  Cooper  in  the  Treasury,  it  must  have  been  with  that  intent 
ho  would  put  Sherman  in  the  War  Office.  Before  he  thought  of  Thomas  at  all, 
before  he  thought  of  any  subordinate,  he  took  one  of  the  most  honored  officers 
of  the  land,  and  said  to  him  :  **  Come  now,  take  this  office ;  you  are  fit  to  be 
my  tool — take  this  office,  not  to  carry  it  on  as  you  carried  on  this  great  war, 
not  to  remaiii  a  trusted  and  honorable  man,  but  to  become  my  subordinate  and 
my  tool!'*  V\Vill  the  gentleman  say  that  the  President  at  that  time  had  an 
intent  to  seize  upon  the  requisitions  of  that  department,  to  get  a  man  there  who 
would  send  an  improper  requisition  over  to  the  Treasury,  as  he  got  a  man  in  the 
Trea8ury,^as  they  say,  to  honor  an  ii^proper  requisition — that  the  President 
had  put  him  there  to  drive  Congress  o|||  of  these  halls,  and  that  he  intended  to 
put  Sherman  there  to  become  his  tool  l?  Would  the  gentleman  dare  to  say  that! 
Would  the  President,  in  the  first  pl<\(^  iifive  dared  to  make  such  a  proposition 
to  puch  a  man  as  General  Sherman  y 

Gentlemen  of  the  Senate,  if  you  are  to  raise  a  presun^ption  that  the  President 
intended  to  carry  out  an  unlawful  purpose  by  appointing  Cooper,  that  he  intended 
to  carry  out  the  same  unlawful  purpose  by  appointing  Thomas,  how  doeis  it 
haj)pen  that  you  do  not  give  him  the  benefit  of  the  presumption  arising  from  his 
attempt  to  get  such  a  man  as  General  Sherman,  that  could  not  be  made  a  tool 
of?     And  yet  this  is  all  to  be  shut  out  from  the  defence  of  the  Presidt^nt ! 

In  the  cases  that  I  have  put.  the  case,  for  instance,  of  Lord  George  Gordon, 
who  was  indicted  for  a  treasonable  speech  made  on  a  certain  day — I  forget  the 
date — before  a  certain  association,  he  was  allowed  to  go  into  proof  ininning 
through  a  period  of  two  years  before  that  in  meetings  of  that  same  association, 
that,  instead  of  encouraging  risinj^s  or  insurrections,  he  had  set  his  face  against 
them.  All  that  was  admitted,  ahhough  it  was  begun  two  years  prior  to  the 
declaration  for  which  he  was  indicted,  and,  indeed,  more  than  two  years  before, 
certainly  not  clustering  about  the  same  time,  not  during  the  time  when  they  say 
the  intent  arose,  but  long  prior  to  that  time,  when,  in  fact,  .his  intent  may  have 
been  honest ;  for  in  two  years  a  man  may  change  his  intent.  They  might  have 
said  at  that  time,  "  You  have  gone  too  far  back ;  the  question  is  as  to  your 
intent  at  the  time  of  the  transaction ;  as  to  your  intent  of  the  time  when  we 
have  given  evidence  against  you."  Lord  George  Gordon  went  back  two  years 
behind  that.  We  stop  within  the  time  which  they  have  fixed  themselves.  We 
do  not  ask  to  give  any  testimony  as  to  the  President's  intent  before  the  acts 
which  they  have  brought  forward  to  raise  a  presumption  of  guilt  against  him. 

They  began  in  the  fall  of  1SG7  with  the  appointment  of  Cooper,  as  they  say. 
This  is  in  the  subsequent  winter,  when  Sherman. is  here,  right  in  the  middle  of 
this  transaction.  The  President,  as  they  say,  had  this  intent  all  along  before 
the  act  had  culminated ;  that  is,  had  ended,  had  reached  its  consummation — ail 
that  time,  they  say,  the  bad  intent  was  in  the  President's  mind,  and  *  they  use 
every  circumstance  they  can  against  him  to  raise  the  presumption  that  he 
intended  to  carry  it  out.  Now,  we  want  to  show  his  acts  and  his  declarations 
during  that  time  to  dissipate  this  idea  that  the  President  had  any  unlawful 
intent,  to  show  that  he  was  not  seeking  after  a  tool,  but  seeking  for  an  honest, 
honorable,  high-minded  soldier — to  do  what  ?  That  which  was  unlawful  % 
No;  but  to  do  that  which  the  President  thought  belonged  to  him.  •  We  will 
show  you  that  he  asked  General  Sherman  if  he  would  take  that  office  upon  the 
removal  of  Mr.  Stanton,  and  then  said  to  General  Sherman 

Mr.  Manager  Butler.  That  is  not  allowable. 

Mr.  Stanbrrv.  What !  that  1  cannot  state  what  we  are  going  to  prove?  I 
insist  on  it  as  a  right. 
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Mr.  Manager  Butler.  I  ineust  that  it  is  never  done  in  any  coarl. 

Mr.  S.TANBBRY.  If  the  Senate  choose  to  stop  me  I  will  stop  ;  bat  I  hope  I 
shall  be  allowed  to  state  what  I  expect  to  prove.  I  have  been  too  long  at  the 
bar  not  to  know  that  I  have  that  right.  The  gentleman  may  answer  my  argu- 
ment, bat  I  hope  he  will  not  stop  it. 

Mr.  Manager  Butlbr.  If  you  look  at  the  book  you  hold  in  your  hand  you 
will  find  that  Erskine  stopped  the  attorney  general  in  precisely  the  same  case 
from  which  you  have  quoted,  and  said.  **  You  must  not  read  a  letter.'* 

Mr.  Stanbbrv.  "Must  not  read  a  letter!"  I  am  not  reading  a  letter :  I 
am  stating  what  I  expect  to  prove,  and  the  gentleman  takes  me  up.  He  docii 
not  understand  where  he  is  or  where  I  am.  He  puts  an  intent  into  my  mind 
that  I  have  not  got,  as  he  seems  to  have  the  very  good  faculty  of  putting 
intents  into  every  man's  mind.  We  expect  to  show  that  the  President  not 
only  asked  General  Sherman  to  take  this  position,  but  told  him  then  distinctly 
what  his  purpose  was,  and  that  was  to  put  that  office  in  such  a  situation  as  to 
drive  Mr.  Stanton  into  the  courts  of  law. 

Mr.  Manager  Butlbr.  This  is  wholly  unprofessional  and  improper. 

Mr.  Stanbbrv.  I  will  judge  of  tha^.  Erskine  in  this  argument  introduces  a 
great  many  cases,  whic])i  it  would  take  too  long  to  read ;  but  finally  the  question 
which  he  put  was  allowed  to  be  put  and  was  Answered,  and  I  understand  the 
decision  in  Hardy's  case  has  gone  into  the  text- books  as  law.  But  it  was  not 
necessary  to  have  Hardy's  case.  I  will  ask  any  lawyer  who  has  ever  tried  a 
case  where  the  question  was  the  intention,  and  where  the  case  made  against  his 
client  was  of  facts^from  which  a  presumption  of  intention  was  pretended  to  be 
raised  by  the  prosecution,  may  he  not  show  contemporaneous  acts,  acts  cover- 
ing the  same  time  as  those  used  against  him,  declarations  within  the  same  time 
with  those  used  against  him ;  may  he  not  be  allowed  to  resort  to  these  to  rebut 
the  criminal  intention,  and  to  show  tliat  his  intention  was  fair,  honest,  and  legal  ? 
Undoubtedly  such  is  the  law,  and  it  is  upon  this  ground  that  we  ask  the  intro- 
duction of  the  testimony  of  General  Sherman. 

Mr.  Manager  Butlbr.  Mr.  President,  senators,  I  was  quite  willing  to  put 
this  case  to  the  judgment  of  both  lawyers  and  laymen  of  the  Senate  without  a 
word  of  argument ;  and  I  only  speak  now  to  "  the  lawyers,"  because  the  learned 
counsel  for  the  President  emphasizes  that  word  as  though  he  expected  some 
peculiar  advantage  from  speaking  to  the  lawyers  of  the  tfenate.  All  the  rules 
of  evidence  are  founded  upon  the  good  sense  of  mankind,  as  experience  in  t\ni 
courts  of  law  has  shown  what  is  most  likely  or  unlikely  to  elicit  truth,  and  they 
address  themselves  just  as  well  to  the  layman  as  they  do  to  the  lawyeh  There 
is  no  gentleman  in  the  Senate,  nay,  there  is  no  gentleman  anywhere,  that  can- 
not understand  this  question  of  evidence;  and  if  the  plain  rules  of  fair  judg- 
ment and  fair  examination  are  applied  to  it,  as  I  doubt  not  they  will  be,  there 
can  be  no  difficulty  in  the  matter. 

I  agree  that  I  labor,  not  under  any  weight  of  the  argument  that  has  just  been 
put  forward  against  me,  but  labor  under  the  weight  of  the  opinion  of  the  pre- 
siding officer,  who,  deciding  without  argument,  has  told  the  Senate  that  in  his 
opinion  this  came  within  the  previous  ruling,  which  I  suppose  to  be  the  ruling^ 
of  yesterday.  If  it  did  I  should  not  for  a  moment  have  troubled  the  Senaie, 
because  1  have  long  since  learned,  however  they  may  be  against  me,  to  bow  to 
the  decisions  of  the  tribunal  before  which  I  am. 

But  this  is  entirely  another  and  a  different  case.  In  order  to  understand  it  let 
ns  see  what  is  the  exact  question.  The  exact  question  is,  "  In  that  interview," 
to  wit,  on  the  14th  of  January,  "  what  conversations  took  place  between  the 
President  and  you  in  regard  to  the  removal  of  Mr.  Stanton  ?"  "  What  cmver- 
sation ;"  it  does  not  ask  for  acts  now ;  pray,  gentlemen,  keep  the  distinctiou. 

**  What  conversation  took  place  between  you  V  is  the  question,  and  upon 
that  the  Senate  will  vote. 
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Now,  how  is  this  attempted  to  be  supported  ?  I  agree  that  the  first  part  of  ^ 
the  Hrgump nt  made  by  the  learned  Attorney  General  was  the  very  best  one  be 
•  ever  made  in  his  life,  because  it  consisted  mostly  in  reading  what  I  had  aaid. 
[Laughter.]  He  put  the  question,  and  I  have  a  right  to  say  so,  I  trast,  without 
any  immodesty,  because  he  adopted  all  I  said  as  his  own,  which  is  one  of  the 
highest  compliments  1  ever  had  paid  to  me.  I  thought  it  was  a  good  argament, 
senators,  when  I  made  it  to  you;  I  hoped  it  would  convince  yon  that  it  was 
right ;  but  it  failed.  If  it  can  be  any  better  now  in  the  mouth  of  the  Attorney 
(General  I  desire  to  see  the  result.  I  was  arguing  about  putting  in  the  Presi- 
dent's act  in  appointing  Mr.  Cooper.  I  tried  in  every  way  I  could  to  get  it 
before  you ;  I  tried  to  show  you  that  you  ought  to  permit  me  to  do  so ;  but  by 
an  almost  solid  vote  you  said  I  should  not.  I  said,  *'  I  can  prove  the  intent/' 
My  argument  failed  to  convince  you.  Will  it  do  any  better  when  read  by  the 
*musical  voice  of  m^  friend  from  Ohio  1  I  think  not.  Of  course  you  will  allow 
me  to  have  so  much  self-gratnlation  as  still  to  say  that  I  think  it  ought  to  have 
convinced  you.  ,  I  only  bow  to  the  fact  that  it  did  not. 

But  the  point  was  there  that  I  was  attempting  to  ptove,  not  a  declaration  of 
Mr.  Johnson,  but  his  act  in  putting  in  Opoper ;  here  they  ask  for  conversations. 
We  failed ;  the  Senate  decided  that  we  could  not  put  in,  any  act  except  such  as 
was  charged  in  the  articles.  We  do  not  charge  in  the  articles  an  attempt  to 
bribe,  or  use  as  a  tool,  the  gentleman  who  is  ou  the  stand,  for  whom  we  all  have 
•o  high  a  respect.  I  do  not  think  that  we  have  that  appreciation  of  him. 
"Whatever  appreciation  the  President  might  have,  we  never  had  that.  What 
do  we  charge  ?  We  charge  that  he  used  the  man  whom  we  ^saw  on  the  stand 
here  before  as  a  tool,  and  judge  ye  on  your  consciences  whether  he  is  not  on 
his  appearance  here  a  fit  instrument.  Judge  ye !  Judge  ye !  You  have  seen 
him — a  weak,  vacillating,  vain  old  man,  just  fit  to  be  pampered  by  a  little  pride 
to  do  things  which  no  man  and  no  patriot  would  dare  do.  Why,  let  me  call 
your  attention  for  a  moment  to  him.  Ou  this  stand  here  yesterday  he  was 
going  ou  to  say  that  his  conversation  was  playful  to  Karsner,  playful  to  Wil- 
keson  ;  but  when  ho  saw  that  that  was  not  so.  that  that  did  not  put  him  in  a 
diguiticd  position,  he  swung  back  to  the  truth,  and  told  us  he  meant  to  have 
force  to  tiie  shedding  of  blood. 

Mr,  EvARTS.  He  said  exactly  the  contrary. 

Mr.  Manager  Butler.  I  do  not  understand  the  geutleman. 

Mr.  EvARTs.  He  said  exactly  the  contrary. 

Mr.  Manager  Butler.  He  said  that  he  had  made  up  his  mind  to  use  force  to 
the  shedding  of  blood. 

Mr.  EvARTS.  No;  to  break  a  door;  but  when  he  thought  of  shedding  blood 
he  retracted  his  opinion. 

Mr.  Manager  Butler.  And  he  remained  of  that  mind  until  the  next  morning. 

Mr.  EvARTS.  No;  he  did  not  say  that. 

Mr.  Manager  Butlkr.  What  he  found  at  the  masquerade  ball  or  elsewhere 
to  change  his  mind  he  has  not  told  us  ;  nor  can  he  tell  us  when  he  changed  his 
mind.  Am  I  not  right  ?  But  I  pass  from  tliat ;  I  am  only  calling  the  atten- 
tion of  the  Senate  to  the  distinction  between  the  two. 

Now,  then,  how  is  this  attempted  to  be  supported?  The  learned  gentleman 
from  Ohio  says  what  ?  He  says  •*  in  a  counterfeiter's  case  we  have  to  prove  the 
icUntery  Yes,  true  ;  and  how  ?  \iy  showing  the  passage  of  other  counterfeit 
billrf  ?  Yes ;  but,  gentlemen,  did  you  ever  hear,  in  a  case  of  counterfeiting,  the 
countorft^iter  prove  that  he  did  not  know  the  bill  was  bad  by  proving  that  at 
some  oilier  time  he  passed  a  good  bill  ]  Is  not  that  the  proposition  ?  We  try 
the  counterfeit  bill,  which  we  have  nailed  to  the  counter,  of  the  21st  of  Febru- 
ary ;  and,  in  order  to  prove  that  he  did  not  issue  it,  he  wants  to  show  that  he 
passed  a  good  bill  on  the  14th  of  January.  It  does  not  take  a  lawyer  to  under- 
stand that.    That  is  the  proposition. 
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We  prove  that  a  counterfeiter  passed  a  bad  bill :  I  am  following  the  illustra- 
tion of  my  learned  opponent.  Having  proved  that  he  passed  a  bad  bill,  what 
is  the  evidence  he  proposes  ?  That  at  some  other  time  he  told  somebody  else, 
a  good  man,  that  he  would  not  pass  bad  money,  to  give  it  the  strongest  form ; 
and  you  are  asked  to  vote  it  on  that  reason.  I  take  the  illustration.  Is  there 
any  authority  brought  for  that  ?     No. 

What  is  the  next  ground  ?  The  next  is  that  it  is  in  order  to  show  Andrew 
Johnson's  good  character.  If  they  will  put  that  in  testimony  I  will  oj^n  the 
door  widely.  We  shall  have  no  objection  whenever  they  offer  that.  I  wiH 
take  all  that  is  said  of  him  by  all  good  and  loyal  men,  jKl^^ther  for  probity, 
patriotism  or  any  other  matter  that  they  choose  to  put  in  issue.  But  how  do 
they  propose  to  prove  good  character  1  By  showing  what  he  said  to  a  gentle- 
man. Did  you  ever  hear  of  good  character,  lawyers  of  the  Senate;  laymen  of 
the  Senate,  did  you  ever  hear  a  good  character  proved  in  that  way  t  A  man's 
character  is  in  issue.  Does  he  call  up  one  of  his  neighbors  and  ask  what  the 
man  told  him  about  his  character?  No;  the  general  speech  of  people  in  the 
community,  what  was  publicly  known  and  said  of  him,  is  the  point,  and  upon 
that  went  Ilardy's  case. 

Now,  then,  lawyers  of  the  Senate,  I  have  never  seen  before  cited  in  the  course 
of  an  argument  on  the  law  the  speeches  of  counsel.  I  thought  it  was  not 
within  the  common  usage  of  the  profession.  Am  I  not  right,  lawyers  of  the 
Senate ;  and  yet  page  after  page  of  the  argument  of  Mr.  Erskiue,  who  was  going 
forward  in  every  way  that  he  could  to  save  the  life  of  his  client,  has  been  cited 
here  to  the  Senate  to  govern  them  as  ^  precedent.  A  more  unprofessional  act  I 
never  knew. 

Mr.  STAiNBtRV.  Mr.  Chief  Justice,  I  must  ask  the  gentleman  to  cease  these 
statements  of  "unprofession^J**  matter.  1  read — I  wish  the  gentleman  to 
attend  to  what  I  say  now — I  read  only  so  much  of  the  argument  of  Ersk- 
ine  as  showed  the  application  of  the  cases  which  I  read  from  Erskine's  speech. 
That  was  all. 

Mr.  Manager  Butler.  I  attended*  with  care  to  what  was  said ;  I  had  the 
book  in  my  hand  and  followed  the  gentleman ;  the  argument  of  the  counsel 
only  was  read ;  and, now,  to  show  the  application  of  that  particular  case,  let  me 
ask  what  the  question  there  was.  The  question  was,  what  were  the  public 
declarations  of  Mr.  Hardy  ?  He  was  accused  of  having  made  a  speech  and 
made  a  series  of  speeches  which  were  held  to  be  treasonable.  Then  the  ques- 
tion was,  what  was  his  character  as  a  loyal  man,  and  upon  that  the  discussion 
arose  from  which  citations  havQ/^been  made;  and  when  the  discussion  finally 
terminated,  gentlemen  of  the  Senate,  what  was  the  question  1^  I  read  from  page 
1096  of  the  twenty-fourth  volume  of  the  State  Trials  : 

Did  you  before  the  time  of  this  convention  beings  held,  which  is  imputed  to  Mr.  Hardy, 
ever  hear  froui  him  what  his  objects  were— whether  he  has  at  all  mixed  himself  in  that 
business  ? 

I  have  very  often  conversed  with  him^  as  I  mentioned  before,  about  his  plan  of  reform  ; 
he  always  adhered  to  the  Duke  of  Richmond's  plan,  and  said  that  will  be  the  nlan  that  will 
be  adopted  in  the  end.  I  disagreed  with  him  about  that,  and  that  occasioned  it  more  par- 
ticularly to  be  marked  in  my  memory;  we  disputed  about  it,  and  he  always  obstinately 
adhered  to  it,  and  stated  that  to  be  the  object  of  the  society,  and  his  whole  object. 

Was  this  said  in  the  confidence  of  private  regard  or  in  public  company,  where  it  might  be 
said  ostentatiously  ? 

I  was  never  in  public  company  with  him ;  he  and  another  person  were  with  mo  one  night, 
and  I  have  had  long  and  frequent  conversations  with  him  upon  the  subject. 

From  all  that  you  have  seen  of  him,  what  is  his  character  for  sincerity  and  truth? 

I  have  every  reason  to  believe  him  to  be  a  very  sincere,  simple,  honest  man. 

Mr.  AUornty  Gemral.  If  this  had  been  stated  at  first  to  bo  the  question  meant  to  be 
asked,  I  do  not  see  what  possible  objection  I  could  have  to  it. 

And  if  they  will  ask  General  Sherman  or  anybody  else  what  is  Andrew  John- 
son's character  for  sincerity  and  truth  I  will  not  object,  I  assure  you.  That 
was  the  whole  question  about  which  the  dispute  arose  in  Hardy's  case ;  aad 
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the  Attorney  General  finally  said  "if  I  had  known  that  was  what  you  are  after 
I  never  should  have  objected." 

What  was  Lord  Greorge  Gordon's  case  1  This  is  an  illustration  of  the  diffi- 
culty of  reading  from  the  arguments  of  counsel,  whether  they  are  made  here  by 
me  or  made  by  Lord  Erskine  in  regard  to  Gordon's  trial.  We  are  on  one  side 
when  we  are  arguing  our  cause,  and  we  are  apt  to  get  our  minds  somewhat 
biased.  What  was  Lord  George  Gordon's  case?  Lord  George  Gordon  was 
accused  of  treason  in  leading  a  mob  of  Protestants  against  the  House  of  Parlia- 
ment ;  and  there,  in  order  to  show  his  intention,  there  were  allowed  to  be  put  in 
evidence  against  him  the  cries  of  the  mob  made  publicly  and  orally  as  part  of 
the  res  gestoi.  To  meet  that,  what  was  the  defence  ?  The  defence  was  the 
insanity  of  Lord  George  Gordon,  and  upon  that  defence,  and  upon  the  whole 
case  they  went  into  the  widest  possible  range.  Let  the  gentlemen  on  the  other 
tide  come  in  and  prove — which  is  the  best  defence  they  have  got — that  Andrew 
Johnson  is  insane,  and  we  shall  then  go  into  all  his  conversations  to  see  whether 
he  talked  or  acted  like  a  sane  man,  on  which  idea  in  that  case  the  defence  went 
into  Lord  George  Gordon's  acts  and  sayings,  but  in  no  other  way. 

Then,  what  is  the  next  thing  that  is  said  about  this?  They  then  go  into 
Lord  William  Russell's  case.  Lord  Russell's  case  was  one  of  those  so  elo- 
quently denounced  by  the  gentleman  who  opened  for  the  President  yesterday 
as  one  of  those  cases  occurring  under  the  Plantagenets  and  Tudors  which  he 
would  not  appeal  to  for  authority.  They  do  drink  at  our  fountain  sometimes. 
They  have  got  back  now  to  those  cases  which  they  would  lay  aside  yesterday. 
They  have  come  back  to  them  to-day ;  but  what  was  there  ?  The  whole  ques- 
tion was,  what  was  Lord  William  Russell's  character  for  loyalty.  The  question 
asked  the  witness  was,  what  was  liis  character  for  loyalty,  to  which  the  reply  was 
•*good."  Then  he  was  asked  "  How  long  have  you  known  him?"  and  he  replied 
"I  have  known  him  some  time."  Then  came  the  question  "  Did  you  ever  hear 
,him  express  himself  against  the  King  and  against  the  government  ?"  to  which  the 
answer  was  *'  No ;"  and  then  followed  the  question,  *'  Did  you  ever  hear  him 
express  himself  in  favor  of  insurrection  ?"  "and  the  answer  was  "  No."  That  is 
precisely  as  every  lawyer  here  has  heard  the  question  of  character  inquired 
into.  The  question  is,  **  What  is  the  character  of  such  a  man  for  truth  ?"  The 
witness  says  *♦  Good."  That  is  not  putting  in  heart*ay.  That  is  to  p:ot  a  nega- 
tive. In  that  case  they  were  not  asking  for  what  Lord  Russell  said,  but  they 
were  offering  to  prove  that  he  did  not  say  anything  that  wa^  treasonable,  not 
what  he  did  say;  and  that  was  upon  the  question  of  his  good  character. 
f  Let  me  call  your  attention  to  the  other  point  upon  which  this  is  pressed,  and 
that  seems  to  be  the  strong  point  in  the  case,  because  my  friend  said  as  he 
opened  it,  **  this  is  very  vital,"  hoping,  I  suppose,  that  by  possibility  he  might 
in  some  way  be  able  to  fright  you  from  your  propriety.  If  it  is  a  very  vital 
matter  you  will  pardon  me  for  arguing  it  at  some  length. 

Mr.  Sta.\bkrv.  Will  the  learned  manager  allow  me  one  moment  ?  In  regard 
to  Mr.  Hardy's  case,  he  has  fallen  into  an  error  in  reading  the  question,  which 
was  not  the  one  at  all  I  was  upon.     He  read  as  to  general  character. 

Mr.  Manager  Butlkr.  To  that  I  say  I  have  fallen  into  no  such  error. 

Mr.  Stanberv.  One  moment,  if  you  please. 

Mr.  Manager  Butler.  No  ;  I  cannot  allow  you  to  interpolate  for  the  purpose 
of  stating  that  I  did  not  cite  correctly. 

Mr.  Sta\bkry.  One  moment  for  a  correction. 

Mr.  Manager  Butler.  I  cannot  spare  a  moment,  sir. 

Mr.  Stanberv.  I  wish  to  show  only  that  the  very  question  was  put  and 
answered  under  the  decision  of  the  court  in  that  case. 

Mr.  Manager  Butler.  Allow  me  to  say  that  I  read  the  only  question  that 
was  put  and  directly  after  it  was  allowed  to  be  put 

Mr.  Stanberv.  I  shall  have  to  leave  it  to  my  associate. 
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Mr.  Manager  Butler.  Certainly.  If  you  will  turn  to  the  case  you  will 
find  it,  sir.  I  began  with  **  Mr.  Daniel  Stuart  examined  by  Mr.  Erekine,"  and 
I  read  from  there  to  where  the  attorney  general  said,  '*  If  this  had  been  stated 
at  first  to  be  the  question  meant  to  be  asked,  I  do  not  see  what  possible  objec- 
tion I  could  have  to  it."  1  read  from  where  the  court  decided  down  to  where 
the  question  was  put  and  answered,  and  to  wliat  the  attorney  general  said  about 
it.  Therefore  I  made  no  mistake.  I  am  not  in  the  habit  of  reading  a  portion 
and  leaving  out  a  portion  of  a  man's  speech,  and  then  commenting  upon  it. 

Now,  senators,  what  is  the  other  point  ?  and  it  is  the  only  one  1  feel  any 
trouble  about.  That  is  that  some  gentlemen  may  think  that  this  question 
comes  within  the  decision  of  yesterday.  Yesterday  we  objected  to  the  Presi- 
dent's declaration  after  we  said  the  conspiracy  had  culminated.  It  was  claimed 
that  they  had  a  right  to  put  in  what  he  said  when  Thomas  reported  back  to 
him,  and  the  Senate  decided  that  if  should  be  put  in ;  but  now  they  propose  to 
go  a  month  prior  to  that  time,  and  they  propose  to  go  over  a  space  of  time 
where  we  offered  evidence  to  prove  the  President's  bad  intent,  and  the  Senate 
of  the  United  States  ruled  it  out.  I  allude  to  Cooper's  case.  We  offered  to 
prove  that  in  December  he  put  Cooper  in,  and  what  Cooper  was  doing  in  order 
to  show  the  President's  bad  intent ;  and  the  Senate  of  the  United  States,  upon 
the  offer  of  the  representatives  of  the  people  of  the  United  Slates,  ruled  that 
out ;  and  now  the  gentlemen  propose  to  go  on  and  show  what  the  President  said 
to  General  Sherman." 

*  One  argument  jvhich  I  used  to  appeal  to  prejudice  is  that  I  stated  that  the 
President  was  seeking  for  tools.  I  said  so  ;  but,  at  the  same  time,  I  said  that 
he  never  found  one  in  General  Sherman.  What  I  mean  to  say,  and  what  will 
appear  to  you  and  the  country,  is  that  he  was  seeking  for  somebody  by  whom  he 
might  get  Mr,  Stanton  out ;  some  gentleman  of  the  army.  First  he  tried  Grant ; 
then  he  wanted  to  get  General  Sherman  in,  so  that  when  General  Sherman,  not 
wanting  the  cares  of  office  upon  him  for  a  moment,  ready  to  get  rid  of  them  at 
any  time,  should  resign  and  leave,  so  as  to  get  rid  of  it,  as  he  doubtless  would, 
he  could  then  put  in  somebody  else.  He  went  along;  he  began  with  Grant, 
and  he  went  down  through  Grant  and  down  through  Sherman  and  George  H, 
Thomas,  and  down,  down,  until  he  struck  Lorenzo  Thomas,  and  then  he  found 
the  man  who  could  be  put  in.  Now,  the  gentlemen  propose  to  offer  to  prove 
that  he  did  not  find  a  tool  in  General  Sherman,  in  order  to  satissfy  the  Senate 
that  he  did  not  find  one  in  Thomas!  Do  these  two  things  hold  together?  Doc.-* 
one  belong  to  the  other?  Because  he  did  not  find  a  tool,  a  psoper  man  to  hv 
made  an  ad  interim  Secretary,  and  to  sit  in  his  cabinet  as  an  ad  interim  Secrcn^ 
tdry,  in  General  Sherman*,  does  that  prove  that  therefore  he  did  not  find  a 
proper  man  in  Thomas?  / 

But,  then,  look  at  the  vehicle  of  proof.  What  is  the  vehicle  of  proof?  They 
do  not  propose  to  prove  it  by  hia  acts.  When  they  are  offered  I  shall  bo  willing 
to  let  them  go  in.  Let  them  offer  any  act  of  the  President  about,  that  time, 
either  prior  or  since,  and  I  shall  not  object,  although  the  Senate  ruled  out  an 
act  in  Cooper's  case.  But  how  do  they  propose  to  prove  it  ?  "  What  conver- 
sation took  place  between  the  President  and  you  ?"  I  agree,  gentlemen  of  the 
Senate — I  repeat  it  even  after  the  criticisms  that  have  been  made-^that  you  are  a 
law  unto  yourselves.  You  have  a  right  to  receive  or  reject  any  testimony.  All 
the  common  law  can  do  for  you  is,  that  being  the  accumulation  of  the  experience 
of  thousands  of  years  of  trial,  it  may  afford  some  guide  to  you ;  but  you  can 
oveiTide  it.  You  have  no  right,  however,  to  override  the  principles  of  justice 
and  etjuity,  and  to  allow  the  case  of  the  people  of  the  United  States  to  be  preju- 
diced by  the  conversations  of  the  criminal  they  present  at  your  bar,  made  in  his 
own  defence  before  the  acts  done  which  the  people  complain  of.  That  I  may, 
I  trust,  without  offence  say ;  because  there  is  a  law  that  must  govern  us  at  any 
and  all  times,  and  the  single  question  is — I  did  not  mean  to  trouble  the  Senate 
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with  it  before,  and  never  will  again  on  this  question  of  convereation — what  limit 
ifi  there  ?  If  this  is  allowable  yon  may  put  in  his  conversations  with  everybody; 
you  may  put  in  his  conversations  with  newspaper  reporters — an<]  he  is  very  hee 
with  those,  if  we  are  to  believe  the  newspapers.  If  he  has  a  right  to  converse 
with  General  Sherman  about  this  case  and  put  that  in»  I  do  not  see  why  he  has 
not  a  right  to  converse  with  Mack,  and  John,  and  Joe,  and  J.  B.,  and  J.  B.  8,, 
and  T.  H.  8.,  and  X.  L.  W.,  or  whoever  be  may  talk  with,  and  put  all  that  in. 
I  take  it  there  is  no  law  which  makes  a  conversation  with  General  Sherman 
any  more  competent  than  a  conversation  with  any  other  man.  And  where  are 
you  going  to  stop  in  this  trial  1  Go  on  thus  and  they  will  get  the  forty,  the  sixty, 
the  ninety,  the  one  hundred  days — more  than  the  forty  they  first  asKed,  by  sim- 
ply CAlliug  everybody  with  whom  the  President  has  had  conversation ;  for  I 
believe  I  may  say  without  offence,  that  he  is  understood  to  be  a  great  conversa- 
tionalist, and  on  this  principle  they  may  introduce  proof  of  all  that  he  has  said 
to  everybody  else  about  that  time  about  the  case ;  and  if  we  may  believe  report* 
we  are  to  have  reporters  and  everybody  else  with  whom  the  President  baa 
engaged  in  conversation. 

Allow  me  to  say  one  thing  further.  Gentlemen  of  the  Senate,  I  said  in  your 
hearing  to  the  learned  counsel  that  I  did  not  think  it  right  for  him  to  state  what 
he  expected  to  prove ;  and  in  order  to  prevent  his  stating  it,  I  said  he  might 
imagine  any  possible  conversation.  I  objected  to  it,  because  he  thereby  gets 
before  the  court,  before  the  court  and  jury,  before  the  court  and  the  country,  a 
Bupposition  that  he  could  prove  that  thing.  That  is  what  it  is  done  for;  it  is 
an  argument  to  the  prejudice ;  and  I  thought  it  then  unprofessional,  and  I  state 
that  in  that  very  book  which  he  held  in  his  hand  in  Hardy's  ca^e  the  attorney 
general  of  England  offered  to  read  a  letter  found  in  Hardy's  }>ossesBion  and  he 
began  to  read  it.  Erskine  objected,  and  said  "You  must  not  read  it  until  it  is 
allowed  to  go  in  evidence."  Said  he,  "  I  want  the  court  to  understand  what  is 
in  the  letter."  **  It  cannot  be  read  for  that  purpose.  Argue  from  its  situation, 
argue  from  where  it  was  found,  argue  from  who  signed  it,  what  its  pertinency 
or  relevancy  is ;  but  you  cannot  read  the  letter  and  put  it  in  before  the  court 
and  jury ^1  til  after  it  is  ruled  to  be  in  evidence."  The  gentleman  in  his  prac- 
tice— 1  charge  it  upon  him  here — has  seen  hundreds  of  times  a  court  stop  coun- 
sel and  say,  *'  Hand  it  to  me ;  hand  the  paper  up  to  me ;  you  mudt  not  read  it 
until  after  it  is  ruled  upon."  I  objected  all  that  I  could,  but  an  aggregate  body 
like  this  of  course  could  not  stop  him  if  he  chose  to  go  on.  Now,  what  was 
j  said  after  he  had  argued  it  ?  He  said  he  wanted  to  show  that  the  President 
I  had  tried  to  get  this  officer  of  the  army  to  take  the  War  Department,  so  that 
he  could  get  Stanton  out.  That  is  what  we  charge,  that  he  would  take  any- 
'  body,  do  anything,  to  get  Stanton  out.  That  is  the  very  thing  we  charge.  He 
would  be  glad  to  get  General  Sherman  to  aid  him.  He  would  have  been  glad 
to  get  General  Grant.  Failing  in  him  he  tries  General  Sherman.  Failing  in 
him  he  tries  Major  General  George  U.  Thomas,  the  hero  of  Nashville.  He 
failing,  he  is  willing  then  even  to  take  Lorenzo  Thomas  to  got  St^mton  out. 
What  for  ?  The  late  Attorney  General  has  said  the  purpose  was  to  drive  Stan- 
ton into  the  courts.  The  President  knew,  or  his  counsel  knew,  that  Stanton 
could  not  go  intx)  the.  courts  to  get  back  again.     There  is  no  proper  process. 

Let  them  state  the  process,  if  they  can,  by  which  Mr.  Stanton  was  to  be  rein- 
stated in  office.  I  think  they  will  find  it  as  difficuU.to  i^how  to  the  Senate  such 
a  process  as  they  will  to  show  that  where  a  general  law  applies  to  the  States 
and  Territories  of  the  United  States  it  does  not  apply  to  the  District  of  Colum- 
bia. It  will  be  as  difficult  and  fully  as  troublesome  to  show  the  one  as  the  other. 
Now,  the  simple  question  comes  back  to  us,  and  it  is  the  only  one  on  which 
you  are  to  rule.  Are  the  conversations  of  the  President  with  General  Sherman 
evidence  ?     If  the  conversations  with  him  ore  evidence,  is  not  every  couversa- 
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tion  that  tbe  President  has  bad  at  any  time  with  anybody  evidence  in  this  case  ? 
Where  is  tbe  distinction  ? 

Mr.  EvARTS.  Mr.  Chief  Justice  and  Senators,  some  incidental  questions, 
partly  of  professional  propriety,  have  arisen  and  been  discussed  at  some  length 
by  the  learned  manager.  Let  me  read  from  page  165  of  the  record  of  this  trial 
on  the  iqucstion  of  stating  what  is  intended  to  be  proved.  « 

We  objected  to  certain  testimony,  and  then  this  occurred : 

Mr.  Mnimsrer  Butlrr.  The  object  is  to  show  the  intont  and  purpose  with  which  General 
Thomas  went  to  the  War  Department  on  the  morning  of  the  22d  of  Febniarj  ;  that  he  went 
with  the  intent  and  purpose  of  taking  possession  by  force ;  that  he  alleged  that  intent  and 
purpose ;  that  in  consequence  of  that  allegation,  Mr.  Burleigh  invited  General  Moorhoad 
and  went  up  to  the  War  Office.  The  conversation  which  I  expect  to  prove  is  this :  af^cr  the 
President  of  the  United  States  had  appointed  General  l*homas  and  given  him  directions  to 
take  the  War  Office,  and  after  he  had  made  a  quiet  visit  there  on  the  i^lst,  on  the  eveninp^  of 
the  21st  he  told  Mr.  Burleigh  that  the  next  day  he  was  going  to  take  possession  by  force. 
Mr.  Burleigh  naid  to  him 

Mr.  Stakberv.  No  matter  about  that.    We  object  to  that  testimony. 

Mr.  Manager  Butler.  You  do  not  know  what  you  object  to  if  you  do  not  hear  what  I 
offer. 

Mr.  Manager  Butlkr.  Read  on  :  *•  We  object  to  it,"  and  I  stopped. 

Mr.  EvART.s.  I  have  read  what  I  have  read,  sir. 

Mr.  Manager  Butlbr.  But  stopped  a  little  short. 

Mr.  EvARTS.  I  have  read  what  I  have  Fead.  Now,  sir,  we  come  to  the 
impropriety  of  my  learned  associate's  having  drawn  attention  to  the  pertinency 
of  what  appeared  in  argument  and  in  the  citation  of  authorities  upon  the  trial 
of  Hardy,  and  whether  that  question  was  pertinent  to  this  or  not.  Now,  I 
understand  the  question  which  was  there  discussed  related  exactly  to  the  intro- 
duction of  conversations  between  tbe  accused  and  the  witness  produced  to  prove 
them,  antecedent  to  the  period  of  the  alleged  treason ;  and  it  all  resulted  in  this, 
on  page  1096  of  24  State  Trials : 

Lord  Chief  Justice  Eyre.  You  nmy  put  the  question  exactly^  you  propose.  I  confess 
I  wished  by  interposing  to  avoid  all  uihcussion,  because  I  consider  what  we  are  doing,  and 
whom  we  have  at  that  bar,  and  in  that  box,  who  are  suffering  by  every  momcnfs  unnecessary 
delay  in  such  a  case  as  this. 

Mr.  £r.skine.  I  am  sure  the  jury  will  excuse  it ;  I  meant  to  set  myself  right  at  this  bar; 
this  is  a  very  public  place. 

Mr.  Daniel  Stuart  examined  by  Mr.  Erskino : 
The  question  was  put  exactly  as  be  proposed. 

Did  you  before  tbe  time  of  this  conversation  being:  held,  which  is  imputed  to  Mr.  Hardy, 
ever  hear  from  him  what  his  objects  were — whether  he  has  at  all  mixed  himself  in  that  busi- 
ness 7 

I  have  very  often  conversed  with  him. 

And  then  be  goes  on  to  state  the  conversation. 

Now,  Mr^  Chief  Justice  and  Senators,  I  come  to  the  merits  of  this  question 
of  evidence.  This  is  a  very  peculiar  caare.  "Whenever  evidence  is  sought  to  be 
made  applicable  to  it,  it  is  a  crime  of  tbe  narrowest  dimensions  and  of  tbe  most 
puny  proportions  ;  it  exists  for  its  completion  and  for  its  guilt,  for  its  enormity 
and  for  its  claim  to  punishment,  upon  tbe  delivery  of  a  written  paper  by  the 
President  to  General  Thomas,  to  be  communicated  to  the  Secretary  of  War ; 
and  that  offence,  in  those  naked  proportions,  if  contrary  to  a  valid  law  and  if 
done  with  intent  which  makes  it  criminal  under  that  law,  the  Congress  in  the 
enactment  which  makes  it  indictable  has  permitted  to  be  punished  by  a  iine  of 
six  cents  and  no  more !  That  is  tbe  naked  dimension  of  tbe  mere  technical 
statutory  offenAe,  and  that  is  included  within  the  mere  act  of  the  delivery  of  a 
paper  unattended  by  any  grave  public  considerations  of  guilt  and  of  consequence 
that  should  attend  it  to  bring  it  into  judgment  here.  "When  we  come  to  evidence, 
I  say  thus  puny  arc  the  proportions  of  the  offence  that  thus  limited  tbe  range  to 
which  tbe  defendant  is  permitted  to  call  witnesses.     But  when  we  come  to  the 
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magnificence  of  the  accusation,  as  found  on  page  75,  italicised  by  the  managerSp' 
we  will  sec  what  it  is  : 

We  define,  therefore,  an  impeachable  lii^h  crime  or  misdemeanor  to  be  one  in  its  natmre 
9T  eonseque.nce8  subversive  of  some  fundamental  or  essential  principle  of  gorernment  or  highly 

Crejudieial  to  the  public  interest^  and  this  map  consist  of  a  violation  of  the  Constitution,  ^ 
110,  of  an  official  oath,  or  of  duty,  6y  an  act  committed  or  omitted,  or,  without  viol*uing  m 
positive  late,  by  the  abuse  of  discretionary  powers  from  improper  motives,  or  for  any  improper 
purpose. 

Without  any  violation  of  law,  an  act  may  be  done  in  abase  of  discretionary 
authority  with  improper  motives  or  for  an  improper  purpose  ;  and  thus  the  widest 
possible  range  is  opened  to  this  inquiry  on  the  part  of  the  accusation,  to  bring 
within  the  range  of  guilt  the  President  of  the  United  Stat-es.  But  further,  the 
chiim  is  that  it  is  a  mistake,  on  the  whole,  to  think  that  it  is  a  question  of  guilt 
or  of  innocence  ;  but,  in  the  phrase  of  the  learned  managers,  "  Is  it  not  rather 
more  in  the  nature  of  an  inquest  of  office  V*    And  then,  on  page  77  : 

We  snggfest,  therefore,  that  we  are  in  the  presence  of  the  Senate  of  the  United  States, 
convened  as  a  confltitntional  tribunal,  to  inquire  into  and  deterniiue  whether  Andrew  John- 
son, becauKe  of  malversation  in  office,  is  longer  lit  to  retain  the  office  of  Pixisident  of  the 
United  States. 

At  page  97  we  come  a  little  more  definitely  to  matter  bearing  upon  this 
question,  and  I  beg  the  attention  of  senators  to  this  : 

It  may  be  said  that  the  President  removed  Mr.  Stanton  for  the  very  purpose  of  tcstinf^  the 
eonstitutionality  of  this  law  bcfure  the  courts,  and  the  question  is  asked,  Will  you  condemn 
him  as  for  a  crime  for  so  doinji^  ?  If  this  plea  were  a  true  one  it  ouprht  not  to  avail;  but  it 
is  a  subterfuge.  We  shall  show  you  that  he  has  taken  no  step  to  submit  the  question  to  any 
court,  although  more  than  a  year  has  elapsed  since  the  passa^  of  the  act. 

Then,  at  page  1<D8,  we  are  told  : 

Upon  the  first  reading  oC  the  articles  of  impeachment  the  question  miprht  have  arisen  in 
the  mind  of  some  senator,  why  are  these  acts  of  the  President  only  presented  by  the  House 
when  history  informs  us  that  others  equally  danf^erous  to  the  liberties  of  the  people,  if  not 
more  so^  and  others  of  equal  usurpation  of  powers,  if  not  greater,  are  pa-^scd  by  iu  silence  ? 

To  such  possible  inquiry  we  reply  :  that  the  acts  set  out  in  the  first  eip^ht  articles  are  but 
the  culmination  of  a  series  of  wron^,  malfeasances,  and  usurpations  committed  by  the 
respondent,  and  therefore  need  to  be  examined  in  the  light  of  hit»  precedent  and  concomitant 
acts  to  grasp  their  scope  and  design. 

And  then  common  fame  and  current  history  are  referred  to,  and  confirmed  by 
a  citation  of  cases  two  hundred  and  forty  years  old  from  the  British  reports,  to 
show  that  they  are  good  ground  for  you  to  proceed  upon  in  your  verdict. 
Bringing,  then,  this  to  a  head,  the  honorable  manager  says : 

Who  does  not  know  that  from  the  hour  he  began  these  his  usurpations  of  power  he  every- 
where denounced  Congress,  the  legality  and  constitutionality  of  its  action,  and  defied  its 
legitimate  powers,  and,  for  that  purpose,  announced  his  intentions  and  carried  out  his  pur- 
pose, as  far  as  he  was  able,  of  removing  every  trun  man  from  office  who  sustained  the  Con- 
gress  of  the  United  States  ?  And  it  is  to  carry  out  this  plan  of  action  that  he  claims  the 
unlimited  power  of  removal,  for  the  illegal  exercise  of  which  he  stands  before  you  this  day. 

These  arc  the  pretensions  and  these  the  dimensions  of  public  inculpation  of 
the  Chief  Magistrate  of  this  nation  which  are  of  such  grave  import.  From  their 
intent  and  design,  from  their  involving  the  public  interests  and  the  fundamental 
principles  of  the  government,  they  are  worthy  of  this  great  tribunal's  attention, 
and  of  a  judgment  that  deposes  him  from  his  office  and  calls  upon  the  people  for 
a  re-election.  All  the  eleven  articles  are  upon  trial,  and  if  this  evidence  be  per- 
tinent under  any  of  them  it  is  pertinent  and  admissible  now.  And  now  I  should 
like  to  look  first  to  the  question  of  the  point  of  time  as  bearing  upon  the  admis- 
Bibility  of  this  evidence.  Under  the  eleventh  article  the  speech  of  the  18th  of 
August,  1866,  is  alleged  as  laying  the  foundation  of  the  illegal  purposes  that 
culminated  in  1868,  to  point  the  criminality,  that  is  what  made  the  subject  of 
accusation  in  that  article.  Proof,  then,  of  the  speeches  of  1866  is  made  evidence 
under  this  article  eleven,  that  imputes  not  criminality  in  making  the  speech,  but 
in  the  action  aflterward  pointed  by  the  purpose  of  the  speech.     So,  too,  a  tele- 
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gram  to  Governor  Parsons,  in  January,  1867,  is  supposed  to  be  evidence  as  bear- 
ing upon  tbe  guilt  completed  in  tbe  year  1868. 

So,  too,  the  interview  between  Wood,  tbe  office-seeker,  and  tbe  President  of 
tbe  United  States,  in  September,  1866,  is  supposed  to  bear  in  evidence  upon  the 
question  of  ititeut  in  tbe  consummation  of  the  crime  alleged  to  liave  been  com- 
pleted in  1868.  1  apprehend,  therefore,  that  on  tbe  question  of  time  this  inter- 
view between  General  Sherman  and  the  President  of  the  United  States,  in  the 
very  matter  of  the  public  transaction  of  the  President  of  the  United  States 
changing  the  head  of  the  War  Department,  which  was  actually  completed  in 
February,  1868,  is  near  enough  to  point  intent  and  to  show  honest  purpose,  if 
these  transactions,  thus  in  evidence,  are  near  enough  to  bear  upon  the  same 
attributed  crimes. 

There  remains,  then,  only  this  consideration,  whether  it  is  open  to  the  impu- 
tation that  it  is  a  mere  proof  of  declarations  of  the  President  concerniug  what 
bis  motives  and  objects  were  in  reference  to  his  subsequent  act  in  the  removal 
of  Stanton.  It  certainly  is  not  limited  to  that  force  or  effect.  Whenever  evi- 
dence of  that  mere  character  is  offered  that  question  will  arise  to  be  disposed  of; 
but  as  a  part  of  the  public  action  and  conduct  of  the  President  of  the  United 
States  in  reference  to  this  very  office,  and  his  duty  and  purpose  in  dealing  witb 
it,  and  on  the  very  point,  too,  as  to  whether  that  object  was  to  fill  it  by  unwar- 
rantable characters  tending  to  a  perversion  or  betrayal  of  tbe  public  trust,  we 
propose  to  show  his  consultations  witb  the  Lieutenant  General  of  the  armies  of 
tbe  United  States  to  induce  him  to  take  the  place. 

On  the  other  question  of  whether  his  efforts  are  to  create  by  violence  a  civil 
war  or  bloodshed,  or  even  a  breach  of  the  peace,  in  the  removal  of  the  Secretary 
of  War,  we  show  that  in  this  same  consultation  it  was  his  desire  that  the  Lieu- 
tenant General  should  take  the  place  in  order  that  by  that  m(^ans  the  opportunity 
might  be  given  to  decide  the  differences  between  the  Executive  and  Congress 
as  to  the  constitutional  powers  of  the  former  by  the  courts  of  law.  If  the  conduct 
of  the  President  in  relation  to  matters  that  are  made  tbe  subject  of  inculpation, 
and  of  inculpation  througb  motives  attributed  through  designs  supposed  to  be 
proved,  cannot  be  made  the  subject  of  evidence;  if  his  public  action,  if  bis  public 
conduct,  if  the  efforts  and  the  means  that  he  used  in  the  selection  of  agents  are 
not  to  be  received  to  rebut  the  intentions  or  presumptions  that  are  sought  to  be 
raised  against- him,  well,  indeed,  was  my  learned  associate  justified  in  eaying 
that  this  is  a  vital  question.  Vital  in  the  interests  of  justice,  I  mean,  rather 
than  vital  to  any  important  considerations  of  the  cause.  Vital  undoubtedly  on 
the  merest  principles  of  common  justice,  that  when  the  Chief  Magistrate  of  the 
nation  is  brought  under  inculpation  from  a  series  of  charges  of  this  complexion 
and  of  this  comprehension,  and  when  the  motives  are  assigned,  when  the  pre- 
sumptions and  innuendoes  are  alleged  which  I  haye  treated  of,  that  he  shall  not 
be  permitted,  in  the  presence  of  this  great  council  sitting  upon  his  case  and  doing 
justice  to  him  as  an  individual,  but  more,  sitting  in  this  case  and  doing  justice  in 
respect  to  hie  office  of  President  of  the  United  States,  doing  justice  to  the  great 
public  questions  proposed  to  be  affected  by  your  judgment — whether  the  chosen 
head  of  the  nation  shall  be  deposed  from  authority  by  the  action  of  this  court  com- 
posed of  a  branch  of  the  Congress,  and  the  people  resorted  to  ag.iin  through  the 
mode  of  elrctiou  for  a  new  Chief  Magistrate  1  apprehend  that  this  learned 
court  of  lawyers  and  laymen  will  not  permit  this  "  fast  and  loose"  game  of  lim- 
ited cinme  for  purposes  of  proof  and  unlimited  crime  for  purposes  of  accusation, 
that  they  will  not  permit  this  enlargement  and  contraction,  phrases  sometimes 
replaced  by  a  more  <iefinite  and  shorter  Saxon  description. 

Mr.  Spraguk,  (at  20  minutes  before  3  o'clock.)  I  move  that  the  Senate 
take  a  recess  for  fifteen  minutes. 

The  motion  was  agreed  to ;  and  the  Chief  Justice  resumed  tbe  chair  at  five 
minutes  to  three  o'clock. 
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The  Chiek  Justicr.  Senators  will  please  give  their  attention.  The  connsel 
for  the  President  will  proceed.  (After  a  pause.)  Do  the  counsel  for  the  Presi- 
dent desire  to  be  heard  further  ? 

Mr.  Curtis.  No,  Mr.  Chief  Justice. 

Mr.  Manager  Wilson.  Mr.  President,  I  shall  claim  the  attention  of  the  Senate 
but  for  a  few  minutes.  My  principal  purpose  is  to  get  before  the  minds  of 
senators  the  truth  in  the  Hardy  case  as  it  fell  from  the  lips  of  the  Chief  Justice, 
when  he  passed  upon  the  question  which  had  been  propounded  by  Mr.  Erskine 
and  objected  to  by  the  attorney  general.     The  ruling  is  in  these  words : 

Lord  Chief  Juatice  Eyre.  Mr.  Erskine,  I  do  not  know  whether  you  can  be  content  to 
acquiesce  in  the  opinion  that  we  are  inclined  to  fnrm  upon  the  Buhject,  in  which  wo  po  a 
certain  way  with  you.  Nothing  is  so  clear  as  that  all  declarations  which  apply  to  facts,  and 
even  apply  to  the  particular  case  that  is  charged,  though  the  intent  should  make  a  part  of 
that  charge*  arc  evidence  against  a  prisoner  and  are  not  evidence  for  him,  liecause  the  pre- 
sumption upon  which  declarations  are  evidence  is,  that  no  man  would  decbire  anything  against 
himself  unless  it  were  true;  but  every  man,  if  he  was  in  a  difficulty,  or  in  the  view  to  any 
difficulty,  would  make  declarations  for  himself.  Those  declarations,  if  offered  as  evidence, 
would  be  offered,  therefore,  upon  no  ground  which  entitled  them  to  credit.  That  is  tho  gene- 
ral rule.  But  if  the  question  be — as  I  really  think  it  is  in  this  case,  which  is  my  reason  now 
for  interposing — if  the  question  bo,  what  was  the  political  speculative  opinion  which  this  man 
enterraine<l  touctiing  a  reform  of  Parliament,  I  believe  wo  all  think  that  opinion  may  very 
well  be  learned  and  discovered  by  the  conversations  which  ho  has  held  at  any  time  or  in  any 
place. 

Mr.  Erskinr.  Just  so,  that  is  my  question;  only  that  I  may  not  get  into  another  debate, 
I  beg  your  lurdship  will  hear  me  a  few  words. 

Lurii  Chief  Justice  Eyre.  I  tliink  I  have  already  anticipated  a  misapprehension  of 
what  I  am  now  statiLg,  by  saying  that  if  the  declaration  was  meant  to  apply  to  a  disavowal 
of  the  particular  charge  made  against  this  man  that  declaration  could  not  be  received :  as, 
for  instanc(.\  if  ho  ha'f  said  to  some  friend  of  his,  **  When  I  planned  this  convention  I  did 
not  mean  to  use  this  convention  to  destroy  the  King  and  his  government,  but  I  did  mean  to 
get,  by  means  of  this  convention,  the  Duke  of  Richmond's  plan  of  reform" — that  would  fall 
within  the  rule  I  first  laid  down;  that  would  be  a  declaration,  which  being  for  him,  he  couid 
not  be  admitted  Ut  make,  though  the  law  will  allow  a  contrary  declaration  to  have  been  given 
in  evidence.     Now,  if  you  take  it  so,  I  bolieve  there  is  no  difficulty. 

And  upon  that  ruling  the  question  was  changed,  as  read  by  my  associate  man- 
ager, and  correctly  read  by  him,  and  all  that  followed  this  ruling  of  the  Chief 
Justice  and  the  subsequent  discuf^aion  was  read  by  my  associate  manager.  The 
lord  chief  justice  further  said  : 

You  may  put  the  question  exactly  as  you  propose. 

That  is  after  discussion  had  occurred  subsequent  to  the  ruling  of  the  Chief 
Justice  to  which  I  have  referr<id,  and  in  which  a  change  in  the  character  of  the 
original  question  was  disclosed. 

I  confess  I  wished  by  interposing  to  avoid  all  discussion,  because  I  consider  what  we  are 
doing,  and  whom  we  have  at  that  bar,  and  in  that  box,  who  are  suffering  by  every  moment*8 
unnecessary  delay  in  such  a  cause  as  this. 

Mr.  Ek>kine.  I  am  sure  the  jury  will  excuse  it;  I  meant  to  set  myself  right  at  this  bar; 
this  is  a  very  public  place. 

Then  follows  the  question — 

Mr.  Daniel  IStuart  examined  by  Mr.  Erskine : 

Did  you  before  the  time  of  this  conversation  being  held,  which  is  imputed  to  Mr.  Hardy, 
ever  hear  from  him  what  his  objects  were,  whether  he  has  at  all  mixed  himself  in  that  busi- 
ness T 

I  have  very  oflten  conversed  with  him,  as  I  mentioned  before,  about  his  plan  of  reform;  he 
always  adhered  to  the  Duke  of  Richmond's  plan. 

And  which  declaration 

Mr.  Fk.ssb.ndbn.  Is  that  the  answer? 

Mr.  Manager  Wilson.  That  is  the  answer.  And  which  declaration  came 
within  the  exception  to  the  rule  laid  down  by  the  chief  justice.  The  final 
question  was  then  put : 

From  all  that  you  have  seen  of  him,  what  is  his  character  for  sincerity  and  truth  ? 
I  have  every  reason  to  believe  him  to  be  a  very^  sincere,  simple,  honest  man. 
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To  which  the  attorney  general  said  : 

If  this  had  been  stated  at  first  to  the  question  meant  to  be  asked,  I  do  not  see  what  pos- 
sible objection  I  coald  have  to  it. 

Mr.  Fessenden.  Does  not  that  remark  apply  to  both  questions  ? 

Mr.  Manager  Wilson.  That  remark  applies  to  the  last  question.  The 
remark  was  made  after  the  last  question  was  put ;  but,  as  I  understand  it,  the 
two  questions  are  substantially  the  same,  and  are  connected,  and  the  remark  of 
the  attorney  general  applied  to  both,  as  the  first  was  the  basis,  the  inducement 
to  the  last. 

Mr.  FessendriV.  They  were  put  consecutively  ?  . 

Mr.  Manager  Butler.  Nothing  between.     One  was  inducement  to  the  otlier. 

Mr.  Manager  Wilson.  Now,  what  ia  the  question  which  has  been  propounded 
by  the  counsel  on  the  part  of  the  President  to  General  Sherman  ?    It  is  this': 

In  that  interview  what  conversation  took  place  between  the  President  and  you  in  regard 
to  the  removal  of  Mr.  Stanton  ? 

Now,  I  contend  that  that  calls  for  just  such  declarations  on  the  part  of  the 
President  as  fall  within  the  rule  laid  down  by  the  Chief  Justice  in  the  Hardy 
case,  and  thereifore  must  be  excluded.  If  this  conversation  can  be  admitted, 
where  are  we  to  stop  ?  Who  may  not  be  put  upon  the  witness-stand  and  asked 
for  conversations  had  between  him  and  the  President,  and  at  any  time  since  the 
President  entered  upon  the  duties  of  the  presidential  office,  to  show  the  j^eneral 
intent  and  drift  of  his  mind  and  coniiuct  during  the  whole  period  of  his  official 
existence?  And  if  this  be  competent  and  may  be  introduced,  may  it  not  be 
followed  by  an  attempt  here  to  introduce  conversations  occurring  between  the 
President,  his  cabinet,  and  General  Grant,  by  way  .of  inducing  this  Senate, 
under  pretence  of  merely  defending  the  respondent,  to  try  a  question  of  veracity 
between  the  General  of  the  army  and  the  President  of  the  United  States  ]  The 
interview  out  of  which  that  question  sprung  occurred  about  the  same  time  tha* 
this  one  did ;  and  I  suppose  the  next  offer  will  be  to  put  in  the  conversatioTi 
between  the  President,  his  several  Secretaries,  cabinet  officers,  and  the  General 
of  the  army,  in  order  that  the  preponderance  of  testimony  (conj^idered  numeri- 
cally, at  least)  submitted  here  in  this  trial  may  weigli  down  the  General  of  tho. 
army,  he  being  no  party  concerned  in  this  proceeding.  Such  an  offer  may  meet 
us  at  the  next  step,  because  it  was  a  conversation  which  transpired  about  that 
time. 

Mr.  Manager  Butler.  Only  the  day  before. 

Mr.  Manager  Wilson.  Yes;  only  the  day  before.  We  certainly  must  insist 
upon  the  well-known  and  long-established  rule  of  evidence  being  applied  to  this 
particular  objection,  for  the  purpose  of  ending  now  and  forever,  so  far  as  this 
case  is  concerned,  these  attempts  to  put  in  evidence  the  declarations  of  the  Presi- 
dent, made,  it  may  be,  for  the  purpose  of  meeting  an  impeachment  by  such 
weapons  of  defence. 

It  is  offered  to  be  proved  now,  as  the  counsel  inform  us,  that  the  President 
told  General  Sherman  that  he  desired  him  to  accept  an  appointment  of  Secret;iry 
for  the  Department  of  War,  to  the  end  that  Mr.  Stanton  might  be  driven  to  tlie 
courts  of  law  for  the  purpose  of  testing  his  title  to  that  office ;  and,  inasmuch  as 
the  counsel  have  referred  to  the  opening  argument  of  my  associate  manager,  and 
seem  to  delight  in  reading  therefrom,  let  me  read  a  brief  paragraph  or  two  from 
that  opening  applying  to  this  pretended  purpose  of  the  President  of  driving  the 
Secret;iry  of  War  to  the  courts  to  test  his  title.  On  that  occasion  the  manager 
said  : 

The  President  knew,  or  onpht  to  have  known,  his  official  adviser,  who  now  appears  a.s  his 
coun.'to],  could  aihl  did  tell  him,  doubtless,  that  ho  alone,  as  Attorney  General,  could  file  an 
information  in  the  nature  of  a  quo  warranto  to  determine  this  question  of  the  validity  of  the 
law 

Mr.  St^mton,  if  ejected  from  office,  was  without  a  remedy,  because  a  sorics  of  decisions 
has  settled  the  law  to  be  that  au,ejccted  officer  cannot  reinstate  himself,  either  by  qno  warranto, 
mandamus,  or  other  appropriate  remedy  in  the  coarts. 
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The  couiiBcI  refrain  (rom  noticing  this  answer  to  the  President's  assertion,  so 
often  made,  that  he  was  only  eudeavorino^  to  manufacture  a  lawsuit  and  ^t  a 
case  into  the  courts ;  and  I  am  led  to  believe  that  the  purpose  was  not  the 
b'armk'ss  one  of  getting  the  Lieutenant  General  of  the  army  in  the  position  of 
Secretary  of  War,  by  way  of  enabling  the  respoadent  to  secure  a  judicial  decision 
of  the  contot«ted  question  to  which  the  President  and  Secretary  Stanton  were 
parlies,  but  for  the  purpose  of  getting  possession,  as  we  have  charged,  of  that 
department  for  his,  the  respondent's,  own  purposes,  and  putting  Mr.  Stanton  in 
a  position  where  he  could  not  get  into  court  and  secure  a  judgment  upon  his 
title  to  that  office — not,  I  beg  counsel  to  remember,  not  that' we  charge  that  the 
President  believed  or  expected  that  he  could  make  a  tool  of  General  Sherman; 
but  that  he  might  oust  Mr.  Stanton  from  the  actual  possession  of  his  office  by 
getting  General  Sherman  to  accept  it,  and  thus  putting  Stanton  in  a  position 
where  he  could  not  have  his  claim  to  the  office  tested  ;  and  further  expecting  and 
believing,  doubtless,  that  General  Sherman  would  not  long  desire  to  occupy  the 
position  ;  and  when  he  might  asfk  to  be  relieved  from  the  thankless  position,  to 
escape  from  the  never-ending  political  contests  of  this  city,  then  the  Adjutant 
General  of  the  army,  or  some  other  person  equally  pliant,  could  be  put  into  the 
plaee  vacated  by  General  Sherman.  The  President  did  not  succeed  in  that 
effort.  Xieneral  Sherman  declined  the  position  tendered,  and,  as  has  been  said, 
the  respondent  wandered  on  down  with  his  offer  of  place  and  power  until  he 
came  to  Adjutant  General  Thomas.  Then  he  found  the  person  who  was  willing 
to  undertake  this  work,  who  was  willing  to  use  force,  as  he  declared,  to  get 
possession  of  that  office,  and  obey  the  orders  of  the  President ;  and  now,  with 
that  proof  of  the  President'^  criminal  acts  and  intents  in  and  before  the  Senate, 
it  is  proposed  by  his  counsel  to  make  apparent  his  innocence  and  effectuate  his 
defence  by  giving  in  evidence  his  own  declarations  at  a  time  not  embraced  in  any 
of  the  former  rulings  of  the  Senate.  If  a  case  can  be  defended  in  this  way,  no 
civil  officer  of  the  United  States  can  ever  be  convicted  on  impeachment ;  and  if 
the  same  rule  should  apply  in  the  courts  of  justice,  no  criminal  will  ever  bo 
convicted  for  any  offence  therein.  If  the  officer  or  the  criminal  may  make  his 
own  defence  by  his  own  declarations,  he  will  always  have  one  which  will  meet  his 
case  and  work  his  acquittal. 

I  do  not  desire  longer  to"^  detain  the  Senate  by  prolonging  this  discussion. 
I  am  willing  to  let  this  objection  rest  ujJon  the  authority  produced  by  the  learned 
counsel  for  the  President,  for  under  it,  and  by  force  of  it,  the  testimony  now 
offered  must  be  excluded. 

The  CniKF  Justice.  Senators,  the  Chief  Justice  has  exprcs.^ed  the  opinion 
that  the  question  now  projiosed  is  admissible  within  the  vote  of  the?  Senate  of 
yesterday.  He  will  slate  briefly  the  grounds  ot  that  opinion.  The  question 
yesterday  had  reference  to  a  conversation  between  the  J  ^resident  and  General 
Thomas  after  the  note  addressed  to  Mr.  Stanton  was  written  and  delivered,  and 
the  Senate  held  it  admissible.  The  question  to-day  has  reference  to  a  conver- 
sation relating  to  the  same  subject-matter  between  the  President  and  General 
Sherman,  which  occurred  before  the  note  of  removal  was  written  and  deliv- 
ered. Both  questions  were  asked  for  the  purpose  of  proving  the  intent  of  the 
President  in  the  attempt  to  remove  Mr.  Stanton.  The  Chief  Justice  thinks 
that  proof  of  a  conversation  shortly  before  a  transaction  is  better  evidence  of 
the  intent  of  an  actor  in  it  than  proof  of  a  conversation  shortly  after  the  transaction. 
The  Secretary  will  call  the  roll. 

Mr.  Drakk.  Will  the  Chief  Justice  be  so  kind  as  to  state  the  question  sub- 
mitted to  the  Senate  and  about  to  be  voted  on  ? 

The  Chief  Justice.  The  Secretary  will  read  the  question. 

The  Secretary  read  as  follows  : 

Q.  In  that  iuterview  what  conversation  took  place  betweeu  the  President  and  yon  in 
regurd  to  tho  removal  of  Mr.  Stanton  7 
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The  Chief  Justice.  Upon  this  question  the  yeas  and  navs  have  been 
doinanded,  and  have  been  ordered.  Senators,  yon  who  are  of  opinion  th  it  the 
qnestion  is  admissible  will,  as  your  names  are  called,  answer  yea ;  those  of  tho 
contrary,  nay. 

The  question  being  taken  by  yeas  and  nays,  resulted — ^yeas  23,  nays  28 ;  as 
fbllows  : 

Yeas— Messrs.  Anthony,  Bayard^  Bnckalew,  Cole,  Davis,  Dixon,  Doollttle,  Fe<*senden, 
Fowler,  Grimes,  Hendricks,  Jonnaon,  McCreerj,  Morgan,  Norton,  Patterson  of  Tennessee, 
Boss,  8prag:ue,  Sumner,  Trumbull,  Van  Winkle,  Vickers,  and  Willey — 2X 

Nays — Messrs.  Cameron,  Cattell,  Chandler,  Conklinpr,  Conness,  Corbett,  Cragin.  Drake, 
Edmnpds,  Ferry,  Frelinfrhnysen,  Harlan,  Henderson,  Howard,  Morrill  of  Maine,  Morrill  of 
Vermont,  Morton,  Nye,  Patterson  of  New  Hampshire,  Pomeroy,  Ramsey,  Sherman,  Stewart, 
Thayer,  Tipton,  Williams,  Wilson,  and  Yates— 28. 

Not  Voting — Messrs.  Howe,  Saulsbury,  and  Wade — 3. 

So  the  question  was  ruled  to  be  inadmissible. 

Mr.  Stanbbry,  (to  the  witness.)  General  Sherman,  in  ^ny  of  the  conversa- 
tions oT  the  President  while  you  were  here,  what  was  said  about  the  department 
of  the  Atlantic  ? 

Mr.  Manager  Butlrr.  Stay  a  moment.  I  submit  that  that  falls  within  the 
ruling  just  made.     They  cannot  put  in  these  declarations. 

The  Chief  Justice.  The  counsel  will  reduce  his  question  to  writing, 

Mr.  Stanbery.  I  will  vary  the  question. 

The  question  was  reduced  to  writing  and  sent  to  the  desk. 

The  Chief  Justice.  The  Secretary  will  read  the  question. 

The  Secretary  read  it,  as  follows : 

What  do  yon  know  about  the  creation  of  the  department  of  the  Atlantic  ? 

Mr.  Manager  Butler.  We  have  no  objection  to  what  General  Sherman 
knows  about  the  creation  of  the  department  of  the  Atlantic,  provided  he  speaks 
of  knowledge  and  not  from  the  declarations  of  the  President.  All  orders,  papers^ 
bis  own  knowledge,  if  he  has  any,  if  it  does  not  come  from  declarations,  we  do 
not  object  to.  Although  we  do  not  see  how  this  is  in  issue,  if  the  presiding 
officer  will  instruct  the  witness,  as  in  the  other  case,  to  separate  knowledge  from 
hearsay,  we  shall  make  no  objection.  I  have  no  doubt  the  general  knows  the 
distinction  himself.  I  desire  to  ask,  do  these  gentlemen  ask  for  the  President's 
declarations  under  this? 

The  Chief  Justice.  Do  the  counsel  for  the  President  ask  for  the  President's 
declarations  ? 

Mr.  Stanbery.  I  may  misunderstand  the  honorable  managers,  but  I  under- 
stood them  to  claim  that  the  President  created  the  department  of  the  Atlantic 
as  a  part  of  his  unlawful  intent  by  military  force  to  oust  Congress,  or   some- 
thing of  that  kind.     Do  I   understand  the  gentlemen  to  abandon  all  claim  in  . 
regard  to  the  department  of  the  Atlantic  ? 

Mr.  Manager  Butler.  I  am  not  on  the  stand,  Mr.  President.  When  I  am 
I  will  answer  questions  to  the  best  of  my  ability.  The  presiding  officer  asked 
the  lekrned^ counsel  a  question.  If  the  presiding  officer  does  not  want  an  answer, 
that  is  another  matter.  The  question  put  was,  do  you  ask  for  the  President's 
declarations,  and  thereupon  the  counsel  undertakes  to  quiz  ipe. 

The  Chief  Justice.  The  counsel  for  the  President  will  be  good  enough  to 
state  whether  in   this  question  they  include  statements  made  by  the  President. 

Mr.  Stanbery.  >iot  merely  that ;  what  we  expect  to  prove  is  in  what  manner 
the  department  of  the  Atlantic  was  created  ;  who  defined  the  bounds  of  the  de- 
partment of  the  Atlantic ;  what  was  the  purpose  for  which  the  department  was 
arranged. 

The  Chief  Justice.  Is  this  conversation  subsequent  to  the  time  of  the 
removal  or  attempted  removal  ? 

Mr.  Stanbery.  I  do  not  know  whether  it  was  subsequent.     It  was  about 

the  time v 

31  I  p 
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Mr.  EVART«.  Prior. 

Mr.  Stanbbry.  Prior  to  the  time,  I  believe. 

The  Chief  Justice.  The  Chief  Jiutice  will  submit  the  question  to  the 
Senate. 

Mr.  Manager  Butler.  I  do  not  see  that  there  is  any  question^    I  stated 
The  Chief  Justice.  The  Secretary  will  read  the  question. 
The  Secretary  read  it,  as  follows  : 
What  do  70U  know  about  the  creation  of  the  department  of  the  Atlantic  7 

Mr.  Manager  Butler.  I  suppose  a  department  can  only  be  created  by  an 
order. 

The  Chief  Justice.  Does  the  honorable  manager  object  to  the  question  as 
put? 

Mr.  Manager  Butler.  I  object  to  the  question  altogether ;  but,  if  it  is  to  be 
put  at  all,  I  want  it  expressly,  carefully  guarded,  not  to  put  in  any  declarations 
or  any  information  learned  from  the  President.  ^ 

The  Chief  Justice.  The  Chief  Justice  will  submit  the  question  to  the 
Senate,  whether  the  question  shall  bo  put. 

The  question  being  put,  it  was  determined  in  the  negative.  So  the  Senate 
ruled  the  question  was  inadmissible. 

Mr.  Stanbeuy,  (to  the  witness.)  I  will  ask  you  this  question,  General 
Sherman :  did  the  President  make  any  application  to  you  respecting  the 
acceptance  of  the  duties  of  Secretary  of  Wuir  ad  interim  1  Did  he  make  a 
proposition  to  you — not  a  declaration — but  did  he  make  an  offer  to  you  ? 

Mr.  Manager  Butler.  Have  you  the  question  in  writing  ? 

Mr.  Stanbery.  Yes,  sir,  (handing  it  to  Mr.  Manager  Butler  )  Now,  we 
propose  to  prove  an  act,  not  a  declaration. 

Mr.  Manager  Butler.  I  am  instructed,  Mr.  President,  to  object  to  this, 
because  an  application  cannot  be  made  without  being  either  in  writing  or  in 
conversation,  and  then  either  would  be  the  written  or  oral  declaration  of  the 
President,  and  it  is  entirely  immaterial  to  this  issue. 

Mr.  EvARTS.  Mr.  Chief  Justice  and  Senators,  the  ground,  as  we  understand 
it,  upon  which  the  offer,  in  the  form  and  to  the  extent  in  which  our  question 
which  was  overruled  sought  to  put  it,  was  overruled,  was  because  it  proposed 
to  put  in  evidence  declarations  of  ihe  President  as  if  statements  of  what  he 
was  to  do  or  what  he  had  done.  We  offer  this  present  evidence  as  executive 
action  of  the  President  at  the  time,  and  in  the  direct  form  of  a  proposed  devo- 
lution of  office  then  presently  upon  General  Sherman. 

Mr.  Manager  Butler.  To  that  we  simply  say  this  is  not  the  way  to  prove 
executive  action.  Anything  done  by  the  Executive  we  do  not  object  to. 
Applications  made  in  a  closet  cannot  be  put  in,  whether  in  the  form  of  declara- 
tions or  otherwise. 

Mr.  Stanbery.  Of  course,  Mr.  Chief  Justice  and  Senators,  if  we  offer  to 
prove  the  actual  appointment  of  General  Sherman  to  be  Secretary  of  War  ad 
tnterimf  we  must  produce  the  paper,  the  executive  order.  That  is  not  what  we 
are  about  to  offer  now,  for  the  proffer  was  not  accepted.  What  we  offer  now  is, 
not  a  declaration,  but  an  act ;  a  thing  proposed  by  the  President  to  General 
Sherman,  unconnected,  if  you  please,  with  any  declaration  of  any  iutention. 
Let  the  act  speak  for  itself. 

Mr.  Manager  Butler.  Verbal  or  written  1 

Mr.  Stanbery.  Verbal.  Would  it  have  been  any  better  if  it  had  been  in 
writing  by  a  note  ?  Is  it  a  question  under  the  statute  of  frauds  that  you  must 
have  it  in  writing — a  thing  that  can  only  be  made  in  writing,  and  is  not  good 
when  made  by  parol  ]  What  we  are  upon  now  we  have  not  discussed  at  all. 
It  is  an  act ;  a  thing  proposed ;  an  office  tendered  to  a  party  unaccom}»nnied  by 
any  declaration  at  all.  •*  General  Sherman,  will  you  take  the  position  of  Secre- 
^  tary  of  War  ad  interim  /  "     Is  not  that  an  act '{     Is  that  a  declaration  merely 
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of  intontion  ?  Is  not  that  the  offer  of  the  oflSco?  We  claim  that  it  ir« ;  and  we 
Bay,  therefore,  it  does  not  come  within  the  question  of  declarations  at  all.  He 
is  not  declaring  anythinc^  about  it ;  he  is  not  saying  what  his  intontion  is ;  bat 
he  is  doing  an  act.  "  Will  you  take  this  office,  general  ?  I  offer  it  to  you.'* 
That  is  the  question.  Let  us  hfive  that  act  in,  and  then  let  it  speak  fordtself, 
whether  it  makes  for  us  or  makes  against  us. 

Mr.  Manager  Butler.  I  propose  only  to  claim  my  right  to  close  the  discus.^aion 
just  to  call  the  attention  of  the  Senate  to  this.  Suppose  he  did  offer  it,  what 
does  that  prove  ?  Suppose  he  did  not  offer  it,  what  does  that  prove  1  If  you  mean 
to  deal  fairly  with  the  Senate,  and  not  gcit  in  a  conversatiou  under  the  guise  of 
putting  in  an  act,  what  does  it  prove  ?  It  would  rather  prove  in  our  favor  that 
he  was  trying  to  get  General  Sherman  to  take  this  ofiice  in  order  to  get  out 
Stanton.  And  if  it  was  the  mere  act  I  should  not  object,  perhaps.  The  diffi- 
culty is,  while  it  is  not  within  the  statute  of  fraud's,  I  think  it  is  within  every- 
thing but  the  statute.  I  think  it  is  an  attempt  under  the  gnise  of  an  act  to  get 
in  a  conversation. 

The  Chief  Justice.  The  Secretary  will  read  the  question. 

The  Secretary  read  as  follows : 

Did  tlic  President  make  any  application  to  you  respecting  your  acceptance  of  the  duties 
of  Secretary  of  War  ad  interim  / 

The  Chief  Justice.  The  Chief  Justice  will  put  the  question  to  the  Senate* 
The  question  being  put,  was  determined  in  the  affirmative.     So  the  Senate 
decided  the  question  to  be  admissible. 

By  Mr  Stanberv : 

Q.  Answer  the  question,  if  you  please,  General  Sherman. 
The  Witness,  (to  the  Secretary.)  Will  you  read  it  again, sir? 
The  Secretary  read  the  question,  as  follows  : 

Did  the  President  make  any  Application  to  you  respecting  your  acceptance  of  the  duties 
of  Secretary  of  War  ad  interim  / 

•A.  The  President  tendered  me  the  office  of  Secretary  of  War  at!  interim  on 
two  occasions ;  the  first  was  on  the  afternoou  of  January  25^  and  the  second  on 
Thursday,  the  30th  of  January. 

Q.  Mr.  Stanton  was  then  in  office,  was  he? 

A.  Mr.  Stanton  was  then  in  office  as  now. 

Q.  Was  any  one  else  present  ? 

A.  I  think  not,  sir.  Mr.  Moore  may  have  been  called  in  to  show  some  papers, 
but  I  think  was  not  present  when  the  President  made  me  this  tender.  To  both 
of  them — shall  I  go  on  ? 

Mr.  Stanbery.  There  is  no  objection. 

A.  To  both  of  them  I  replied  in  writing.  My  answer  to  the  first  is  dated  on 
the  27th  of  January;  my  answer  to  the  second  is  dated  on  the  31st  of 
January. 

Q.  l)id  you  receive  any  communication  in  writing  from  the  President  on  that 
subject  ? 

A.   I  did  not. 

Q.  What  was  the  date  of  your  fii-st  letter  ] 

A.  The  27th. 

Q.  Is  that  letter  to  the  President  or  to  General  Grant  ? 

A.  According  to  my  notes,  the  letter  is  to  the  President ;  and  I  think  my  notes 
are  correct,  for  1  took  thtiin  from  my  record-book  this  morning.  The  second 
letter  I  know  to  be  dated  the  31st,  also  taken  from  the  same  record-book. 

Q.  Now,  referring  to  the  time  when  the  offer  was  first  made  to  you  by  the 
President,  did  anything  further  take  place  between  you  in  reference  to  that 
matter  ?  Bee  ides  the  tender  by  him  and  the  acceptance  or  non-acceptance  by  you, 
what  took  place  concomitantly  with  that  acti 
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Mr.  Manager  Butlkr.  I  suppose  you  mean  to  except  the  answer  ? 

Mr.  Stanbbry.  I  ask  in  reference  to  that  very  thing  as  concomitant  with  the  act. 

Mr.  Manager  Butler.  We  ohject,  for  the  very  plain  reason  that  this  is  now 
getting  in  the  conversations  again. 

Mr.  Stanbkry.  You  have  got  the  act. 

Mr.  Manager  Butler.  Ah,  yes,  senators ;  I  call  your  attention  to  the  man- 
ner in  which  this  case  is  tried.  I  warned^you  that  if  you  let  in  the  act  they 
would  attempt  to  get  in  the  declaration  under  it.  That  was  the  opening  wedge. 
Now,  they  say  they  have  got  in  the  act  and  they  are  going  for  the  declaration, 
to  see  if  by  chance  they  cannot  get  around  your  ruling. 

Mr.  EvARTS.  What  is  your  proposition  now  to  the  senators  1 

Mr.  Manager  Butler.  My  proposition  is,  objecting  to  this  evidence,  that  the 
evidence  is  incompetent  and  is  based  upon  first  getting  in  an  act  which  proved 
nothing  and  looked  to  be  immaterial,  so  that  it  was  quite  liberal  for  senators 
to  vote  it  in,  but  that  liberality  is  taken  advantage  of  to  endeavor  to  get  by  the 
mling  of  the  Senate  and  put  in  declarations  which  the  Senate  has  ruled  out 

Mr.  EvARTS.  The  tender  of  the  War  Office  by  the  Chief  Executive  of  the 
United  States  to  a  general  in  the  position  of  General  Sherman  is  an  executive 
act,  and  as  such  has  been  admitted  in  evidence  by  this  court.  Like  every  other 
act  thus  admitted  in  evidence  as  an  act,  it  is  competent  to  attend  it  by  whatever 
was  expressed  from  one  to  the  other  in  the  course  of  that  act  to  the  termination 
of  it.  And  on  that  proposition  the  learned  manager  shakes  his  finger  of  warn- 
ing at  the  senators  of  the  United  States  against  the  malpractices  of  the  counsel 
for  the  President.  Now,  senators,  if- there  be  anything  clear,  anything  plain 
in  the  law  of  evidence,  without  which  truth  is  shut  out,  the  form  and  features 
of  the  fact  permitted  to  be  proved  excluded,  it  is  this  rule  that  the  spoken  act 
id  a  part  of  the  attending  qualifying  trait  and  character  of  the  act  itself. 

Mr.  Manager  Butler.  To  that  I  answer,  songsters,  that  here  was  an  imma- 
"terial  act — mark,  an  act  wholly  immaterial.  The  only  qualiiication  that  could 
be  put  in  would  be  the  answer,  perhaps,  of  General  Sherman ;  that  is  not 
coffered;  but  tiie  offer  is  to  put  in  an  incompetent  conversation  as  explaining  an 
immaterial  act.  What  is  the  proposition  put  forward  here?  It  is  that  the 
Executive  can  make  offers  of  office  to  any  man  in  the  country,  general  or  other, 
and  then  put  in  the  fact  that  he  made  the  offer  of  the  office,  and,  as  illustrative 
of  that  fact,  put  in  everything  he  said  about  it.  That  is  the  proposition.  I 
did  not  use  the  word  "malpractice"  about  that  proposition;  but  it  is  a  most 
remaii^able  proposition.  He  makes  an  act  himself,  insists  upon  putting  it  in, 
and  then  says,  "I  have  got  in  the  act;  now  you  must  let  me  explain  it."  He 
could  have  saved  himself  the  explanation  by  keeping  the  act  out.  But  that  is 
the  proposition ;  and  I  undertake — no ;  it  is  not  worthy  of  words  or  assevera- 
.tion.  A  criminal  on  trial  puts  in  his  act,  presses  it  in,  and  then  says,  •*  I  have 
got  the  act  in  ;  now  I  must  show  what  I  said  about  it  in  order  to  explain  that 
act."     It  argues  itself. 

The  Chief  Justice.  The  counsel  will  reduce  their  question  to  writing. 

The  counsel  for  the  respondent  reduced  the  question  to  writing,  and  presented 
it  to  Mr.  Manager  Butler. 

Mr.  Manager  Butlkr  having  read  the  question,  passed  it  up  to  the  Secretary's 
desk,  saying:  I  assume  that  it  asks  for  conversations. 

The  Chief  Justice.  The  Secretary  will  read  the  question. 

The  Secretary  read  the  question  as  follows : 

At  the  first  interview  at  which  the  tender  of  the  duties  of  the  Secretary  of  War  ad  interim 
was  made  to  you  by  the  President,  did  anything  further  pass  between  you  and  the  President 
in  fefercnce  to  the  tender  or  your  acceptance  of  it  ? 

Mr.  Manager  Butler.  The  President  will  ask  the  counsel  whether  they 
expect,  under  that,  to  put  in  the  declarations  of  the  President  or  the  conversations 
of  the  President  I 
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The  Chief  Justice.  The  Chief  Justice  will  submit  the  question  to  the  Senate 
as  it  is  proposed. 

Mr.  Drake.  On  that  question  I  ask  for  the  jeas  and  nays. 

The  yeas  and  nays  were  ordered. 

Mr.  Anthony.  Let  the  question  be  read. 

The  Secretary  again  read  the  question. 

The  question  being  taken  by  yeas  and  nays,  resulted — yeas  23,  nays  29 ;  as 
follows : 

Yeas— -Messrs.  Anthony,  Bayard,  Bnckalew,  Cole,  Davis,  Dixon,  Doolittle,  Fesscnden, 
Fowler,  Grimes,  HendricKS,  Johnson,  McCreerj,  Morfi^au,  Norton,  Patterson  of  Tennessee, 
Boss,  SprafTue,-  Sumner,  Trumbull,  Van  Winkle,  Vickers,  and  Willey — ^5i3. 

Nays — Messrs.  Cameron.  Cattell,  Chandler,  Conkling,  Conuess,  Corbett,  Crapin,  Drake, 
Edmunds,  Ferry,  Frelinghuysen,  Harlan,  Henderson.  Howard,  Howe,  Morrill  of  Maine, 
Morrill  of  Vermont,  Morton,  Nye,  Patterson  of  New  Hampsliire,  Pomeroy,  Ramsey,  Sherman, 
Stewart,  Thayer,  Tipton,  Williams,  Wilson,  and  Yates— 29. 

Not  voting— Messrs.  Saulsburv  and  Wade— 2. 

So  the  Senate  decided  the  question  to  be  inadmissible. 
By  Mr.  Stanbkry  : 

Q.  Now,  the  second  interview.  General  Sherman :  when  did  you  say  that  was? 

A.  The  second  interview,  wherein  he  offered  me  that  appointment,  was  on 
the  30th  of  January. 

Q.  In  that  interview  did  be'  again  make  an  offer  to  you  to  be  Secretary  of    ( 
War  ad  interim  ? 

A.  Very  distinctly,  sir. 

Q.  At  that  interview  was  anything  said  in  explanation  of  that  offer  ? 

Mr.  Mana«^er  Bingham  and  Mr.  Manager  Butler.  We  object. 

Mr.  EvARTS.  The  same  ruling,  of  course. 

Mr.  Stan  BE  RY.  I  only  want  it  to  be  ruled  out,  if  you  object  to  it.  Let  us 
have  the  ruling  upon  it. 

Mr.  Manager  Bl'TLkr.  I  would  ask  the  presiding  officer  whether  that  does 
not  exactly  fall  within  the  ruling  just  made? 

Mr.  Evarts.  We  understand  that  it  does,  Mr.  Butler,  and  have  so  stated  to  the 
Chair.     We  have  asked  our  question,  and  we  take  the  ruling  of  the  court  against  it. 

By  Mr.  Stanbery  : 

Q.  In  these  conversations  did  the  President  state  to  you  that  his  object  was 
to  take  the  question  before  the  courts  ? 

Mr.  Manager  Bingham  and  Mr.  Manager  Butler.  Stop  a  moment.  We 
object  to  that. 

The  Chief  Justice.  The  counsel  will  please  reduce  their  queption  to  writing. 

Mr.  Manager  Butler.  1  suppose  they  do  not  propose 

Mr.  Stanbery.  We  have  a  right  to  offer  it. 

Mr.  Manager  Bingham.  We  have  a  right  to  object  to  it. 

Mr.  Stanbery.  That  we  understand  perfectly.  We  may  state  what  we 
propose  to  prove. 

Mr.  Manager  Butler.  But  then,  Mr.  President,  the  courts  sometimes  say, 
after  they  have  ruled  a  question,  that  it  is  not  within  the  proprieties  of  the  trial 
to  offer  the  same  thing  over  and  over  again.  It  is  sometimes  done  in  a  court 
for  the  purpose  of  taking  a  bill  of  exceptions  or  a  writ  of  error  on  the  rulings. 
If  the  counsel  say  that  that  is  the  purpose  here,  we  shall  not  object,  because 
they  ought  to  preserve  their  rights  in  all  forms.  But  supposing  this  to  be  the 
court  of  last  resort,  if  court  at  all,  there  can  be  no  proper  occasion  over  and 
over  for  throwing  themselves  against  the  rulings. 

Mr.  Stanbery.  I  do  not  understand  that  the  ruling  was  upon  this  specific 
question.  It  was  the  general  question,  what  was  said,  that  was  ruled  out  those 
times.  I  want  to  make  the  specific  question  now,  to  indicate  what  we  desire  to 
prove.    I  now  put  the  specific  question  whether  iu  any  of  those  interviews  tho 
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PreBident  said  what  was  bis  intention  in  regard  to  making  the  question  at  lawt 
I  have  not  put  that  qnestion  before. 

Mr.  Manager  Butlbr.  And,  Mr.  President,  my  remarks  were  in  reply  to  the 
distinct  admission  of  the  counsel  that  the  question  came  within  the  ruling  and 
that  he  expected  it  to  be  ruled  put,  but  still  intended  to  make  the  offer. 

Mr  EvARTS.  That  was  the  previous  question. 

Mr.  Manager  Butlbr.  Oh,  no ;  this  last  one. 

Mr.  EvARTS.  No ;  you  are  mistaken  about  it.  Besides,  Mr.  Chief  Justice 
and  Senators,  althougb  there  is  no  review  by  any  court  of  your  determinations 
of  interlocutory  or  of  final  questions,  yet,  as  the  learned  managers  know,  it  la 
entirely  competent  to  bring  to  the  notice  of  the  court  that  is  to  pass  upon  the  ques- 
tion in  the  final  judgment  the  evidence  that  is  supposed  to  be  admissible,  in  order 
that  it  may  be,  as  it  is  always  if  properly  originated,  a  matter  of  argument,  that  the 
-case  is  to  be  disposed  of  on  the  ground  as  if  it  were  admitted;  and  that  wo  have 
a  riglit  to  do,  and  not  be  limited  to  abstractions  in  the  determination  of  these 
questions. 

The  Chief  Justice.  The  counsel  for  the  President  will  please  reduce  their 
question  to  writing. 

Mr.  EvARTS.  And  the  difference  we  make  between  this  specific  question  and 
the  general  question  which  has  been  excluded,  and  in  regard  to  which  we  do 
not  propose  to  trouble  the  Senate  further,  is,  that  when  a  genenil  conversation 
cannot  be  admitted,  if  the  objection  be  applicable,  and  it  has  been  successfully 
made  here,  then  to  exclude  a  conclusion  on  a  definite  point  the  specific  question 
may  be  put. 

The  Chief  Justice.  The  counsel  will  reduce  their  question  to  writing. 

The  question  being  reduced  to  writing,  it  was  handed  by  the  counsel  for  the 
respondent  to  Mr.  Manager  Butler,  and  after  inspection,  handed  by  him  to  the 
Secretary. 

Mr.  Manager  Butler.  I  object,  Mr.  President,  to  the  question,  both  as  lead- 
ing in  form,  outrageously  so,  and  incompetent  under  the  previous  rulings. 

The  Chief  Justice.  The  Secretary  will  read  the  question. 

The  Secretary  read  the  question  as  reduced  to  writing,  as  follows  : 

In  either  of  these  conversations  did  tlie  President  say  to  you  that  his  obj<^ct  in  appointing 
you  was  that  lie  might  thus  get  the  quodtiou  of  Mr.  Stanton's  right  to  the  office  before  the 
Supreme  Court  7 

The  Chief  Justice.  Senators,  you  who  are  of  opinion  that  the  question  just 
read 

Mr.  Howard.  I  ask  for  the  yeas  and  nays  on  that  question. 

The  yeas  and  nays  were  ordered. 

The  Chief  Justice.  Senators,  you  who  are  of  opinion  that  the  question  just 
read  is  admissible  will,  as  your  names  are  called,  answer  yea.  Those  of  the 
contrary  opinion  will  answer  nay.     The  Secretary  will  call  the  roll. 

Mr.  Manager  Butler.  Let  the  question  be  again  read. 

The  Chief  Justice.  The  Secretary  will  read  the  question  again. 

The  Secretary  read  as  follows  : 

In  either  of  thone  conversations  did  the  President  say  to  you  that  his  object. in  appointing 
you  was  that  he  might  thus  get  the  question  of  Mr.  Stanton's  right  to  the  office  before  the 
supremo  Court  ? 

Mr.  DooLlTTLB.  Mr.  Chief  Justice,  I  do  not  know  that  I  understood  the 
ground  of  objection  of  the  managers 

Mr.  Manager  Butler.  As  outrageously  leading  and  utterly  incompetent  and 
entirely  against  the  ruling  of  the  Senate.         • 

The  Chief  Justice.  The  Secretary  will  call  the  roll. 

The  Secretary  proceeded  with  and  concluded  the  calling  of  the  roll. 

Mr.  Johnson,  (who  had  not  voted.)  I  ask  for  the  reading  of  the  question.  I 
did  not  hear  it  distinctly,  and  that  was  the  reason  I  dedmed  to  vote. 
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Tlie  Chief  Justice.  The  Secretary  will  read  the  question. 
The  Secretary  read  as  follows  : 

In  either  of  these  conversatioDS  did  the  President  say  to  yon 

Mr.  Johnson,  That  will  do,  sir.     I  vote  in  the  negative. 
Mr.  Davis,  (who  had  first  voted  in  the  affirmative.)  Mr.  Chief  Justice,  the 
question  is  leading.     I  vote  in  the  negative. 

The  result  was  announced — ^yeas  7,  nays  44 ;  as  follows  : 

Yeas — Messrs.  Anthony,  Bayard,  Fowler,  McCreery^  Patterson  of  Teni^see,  Ross,  and 
Vickers — 7. 

Nays — Messrs.  Buckalew,  Cameron,  Cattell,  Chandler.  Cole,  Conklinp,  Conncss,  Corbott, 
Cragin,  Davis,  Dixon,  Doolittle,  Drake,  Rdmnnds,  Ferry,  Fessenden,  Freliiiglmyaen, 
Grimes,  Harlan,  Henderson,  Hendricks.  Howard,  Howe.  Johnson,  Morfi^an,  Morrill  of  Maine, 
Morrill  of  Vermont,  Morton,  Norton,  Nye,  Patterson  of  New  Hampshire,  Pomeroy.  Ramsey, 
Sherman,  Spragfue,  Stewart,  Thayer,  Tipton,  Trumbull,  Van  Winkle,  Willey,  Williams, 
Wilson,  and  Yates — 44. 

Not  voting — Messrs.  Sanlsbury,  Sumner,  and  Wade — 3. 

So  the  question  was  decided  to  be  inadmissible. 

Mr.  Stanbery.  Mr.  Chief  Justice  and  Senators,  this  question  undoubtedly 
has  been  overruled  upon  mattejr  of  form  at  least.  I  now  propose  to  change  the 
form  of  it.  I  do  not  want  to  be  thrown  out  upon  a  mere  technicality.  I  there- 
fore change  it. 

Mr.  Manager  Butler.  Let  me  see  it. 

Mr.  Stanbery  handed  the  question  as  written  by  him  to  Mr.  Manager 
Butler. 

Mr.  Manager  Butler.  Mr.  President  and  senators,  the  question  as  presented 
to  me  is — 

Was  anything:  said  at  that  conversation  by  the  President  as  to  any  purpose  of  getting  the 
question  of  Mr.  Stanton's  right  to  the  office  before  the  courts  7 

Now,  Mr.  President  and  senators,  this  is  the  last  question  precisely,  without 
the  leading  part  of  it,  I  so  understand.  Now,  then,  I  understand  it  to  be  a  very 
well  settled  rule  of  trials  that  where  a  counsel  deliberately  puts  a  question  lead- 
ing in  form,  and  has  it  passed  upon,  he  cannot  afterward  withdraw  the  leading 
part  and  put  the  same  question  without  it.  Sometimes  this  rule  has  been 
relaxed  in  favor  of  very  young*  counsel,  [laughter,]  who  did  not  know  what  a 
leading  question  was,  but  not  otherwise.  I  have  seen  very  young  men  make 
mistakes  by  accident,  and  I  have  known  the  courts  to  let  them  up  and  say, 
"  We  will  not  hold  the  rule,  if  you  made  an  accident." 

Mr.  President,  I  call  your  and  the  Senate's  attention  to  the  fact  that  I  three 
times  over  objected  to  the  last  question  as  being  outrageously  leading,  and  I  did 
it  so  that  there  should  be  no  mistake ;  yet  the  counsel  for  the  President  went 
on  and  insisted  not  only  on  not  withdrawing  it,  but  on  putting  the  Senate  to  the 
delay  of  having  the  yeas  and  nays  taken.  If  I  had  not  called  their  attention 
to  it  I  agree  that  perhaps  the  rule  might  not  be  enforced  ;  but  I  called  their 
attention  to  it.  They  are  five  gentlemen  of  the  oldest  men  in  the  profession,  to 
whom  this  rule  is  well  known.  They  chose  to  submit  to  the  Senate  a  tentative 
question,  and  now  they  propose  to  try  that  over  again,  keeping  you  voting  on 
forms  of  questions  until  your  patience  is  wearied  out.  Thiit  is  what  they  may  do. 

I  hud  the  honor  to  say  to  the  Senate  a  little  while  ago  that  all  the  rules  of 
evidence  are  founded  upon  good  sense,  and  this  rule  is  founded  on  good  sense. 
It  would  do  no  harm  in  the  case  of  this  witness ;  but  the  rule  is  founded  on  this 
proposition  :  that^counsel  shall  not  put  a  leading  question  to  a  witness,  and  thus 
instruct  him  what  they  want  him  to  say,  and  then  have  it  overruled  and  with- 
draw it,  and  put  the  same  question  in  substance,  because  you  could  always 
instruct  a  witness  in  that  way.  Of  course  that  way  was  not  meant  here,  because 
I  assume  it  would  do  no  harm  in  any  form,  and  the  counsel  would  not  do  it ; 
but  I  think  the  Senate  should  hold  itself  not  to  be  played  with  in  this  way.     If 
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you  diooBe  to  sit  here  and  have  the  yeas  and  nays  called,  I  can  sit  here  as  long 
as  anybody. 

Mr.  Stanbrry.  Mr.  Chief  Justice,  this  is  quite  too  serious  a  business  that 
we  are  engaged  in,  and  the  responsibility  is  too  great,  the  issues  are  too  import- 
ant, to  descend  to  the  sort  of  controversy  that  would  be  introduced  here.  The 
gCMitlrman  says  I  am  an  old  lawyer,  long  at  the  bar.  I  hope  I  never  have  dis- 
graced the  position.  I  hope  I  am  not  in  the  habit  of  making  factious  opposition 
before  any  court,  high  or  low,  especijdly  not  before  this  body,  which  has  treated 
us  with  so  muih  courtesy. 

But  the  learned  manager  intimates  here  that  I  have  deliberately  put  a  leading 
question,  resorting  to  the  low  tactics  of  an  Old  Bailey  court,  for  the  purpose  of 
getting  time  and  making  factious  opposition.     I  scorn  any  such  imputation. 

Leading  questions  !  Undoubtedly  tbe  previous  question  was  leading ;  but 
was  it  intended  to  be  leading,  intended  to  draw  General  Sherman  out  to  say 
something  that  otherwise  would  not  be  said  ?  The  learned  manager  says  *'  Oh 
no,  it  was  not  iutended,  so  far  as  General  Sherman  is  concerned,  to  be  a  leading 
question ;  but  so  far  as  the  counsel  is  concerned  the  purpose  was  to  put  it  m 
tnat  form  that  the  counsel  might  have  another  opportunity  of  putting  it  in  a  legal 
form,"  thus  insinuating  that  deliberately  that  question  was  manufactured  in  a 
leading  form,  knowing  that  it  wbuld  be  rejected  on  accouut  of  form,  for  the  pur- 
pose of  getting  ten  or  fifteen  minutes  of  time  in  order  to  put  it  in  a  proper  form ! 

Leading  questions  !  Will  the  honorable  manager  please  to  read  over  the  record 
of  this  case  and  see  hundreds  of  leadii'ig  questions  put  by  him  again  and  again. 
We  got  tired  of  objecting  to  them.  I  must  be  permitted  to  disclaim  any  such 
intention  as  this. 

This  is  a  matter  of  great  importance  to  us.  We  deem  it  to  be  so.  The 
interests  of  our  client  are  in  our  hands,  to  def(ind  him  the  best  way  we  can. 
W^e  wish  it  to  appear  what  we  desire  to  prove  and  what  we  are  anxious  to  prove. 
We  do  not  want  to  make  any  more  argument  upon  it.  We  submit  it  to  the 
judgment  of  the  Senate.  We  put  the  question  as  to  the  matter  which  we  seek 
to  prove,  that  it  may  appear  what  it  is  that  we  seek  to  prove,  to  use  every  effort 
in  our  ppwer,  not  factiously,  but  honorably,  properly,  not  to  argue  again  and 
again  the  same  point,  but  simply  to  have  the  opportunity  of  having  our  questions 
put  before  the  Senate  and  decided. 

The  Chief  Justicb.  The  Secretary  will  read  the  question. 

The  Secretary  read  as  follows : 

Was  auythiDg  said  at  that  conversation  by  the  President  as  to  any  purpose  of  getting  tbe 
question  of  Mr.  Stanton's  right  to  tbe  office  before  tbe  courts  ? 

Mr.  EvARTS.  We  desire  to  alter  the  first  phrase  by  striking  out  the  words 
"at  that  conversation,"  and  inserting  "at  either  pf  these  interviews,"  so  as  to 
cover  the  same  ground  as  before. 

The  Chief  Justice.  The  question  will  be  so  modified.  The  Secretary  will 
read  the  question  as  modified 

The  Secretary  read  as  follows  : 

Was  anything  said  at  either  of  those  interviews  by  the  President  as  to  any  purpose  of 
getting  tbe  question  of  Mr.  IStautou's  right  to  tbe  office  before  the  courts? 

The  Chief  Justice  put  the  question  on  the  admissibility  of  this  question,  and 
it  was  determined  in  the  negative. 

Mr.  Henderson.  1  desire  to  ask  a  question  of  the  witness,  and  I  send  it  to 
the  desk  in  writing. 

The  Chief  Justice.  Tbe  Secretary  will  read  the  question  proposed  by  the 
senator  from  Missouri. 

The  Secretary  read  as  follows  : 

Did  tlie  President,  in  tendering  you  .the  appointment  of  Secretary  of  War  ad  interim 
exprt^ss  the  object  or  purpose  of  so  doing  ? 

Mr.  Manager  Bingham.  Mr.  President,  we  moat  object  to  that  question,  od 
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being  within  the  ruling  already  settled  by  the  court,  and  submit  it  to  the  Senate. 
It  is  both  leading  and  incompetent. 

The  Chief  Justicr.  The  Chief  Justice  will  submit  the  question  to  the  Senate. 
Senators,  you  who  are  of  the  opiaion  that  the  question  proposed  by  the  senator 
from  Missouri 

Messrs.  Doolittle  and  Thayer  called  for  the  yeas  and  nays,  and  they  were 
ordered.  ' 

Mr.  Dr^ke.  I  ask  for  the  reading  of  the  question  again.  i 

The  Secretary  again  read  the  question  propounded  by  Mr.  Henderson. 

Mr.  Doolittle.  Mr.  Chief  Justice,  I  have  risen  for  the  purpose  of  moving 
that  the  Senate  go  into  consultation  on  this  im{)ortant  question ;  but  as  I  see 
that  there  may  not  be  time  to-night  to  go  into  consultation,  I  move  that  the 
court  adjourn  until  Monday  at  12  o'clock.     ["  Xo  !"  "  No !"] 

The  Chief  Justice.  Tlie  question  is  on  the  motion  of  the  senator  from  Wis- 
consin, that  the  Senate,  sitting  as  a  court  of  impeachment,  adjourn  until  Monday 
at  12  o'clock. 

The  motion  was  not  agreed  to. 

The  Chief  Justice.  The  question  recurs  on  the  admissibility  of  tlie  question 
proposed  by  the  senator  from  Missouri,  [Mr.  Henderson.]  Senators,  you  who 
are  of  opinion  that  the  question  is  admissible  and  should  be  put  to  the  witness  will, 
as  your  names  are  called,  answer  yea  ;  those  of  the  contrary  opinion  will  answer 
na^v.     The  Secretary  will  call  the  roll. 

The  question  being  taken  by  yeas  and  nays,  resulted — ^yeas  25,  nays  27  ;  as 
follows : 

Yeas — Messro.  Anthony,  Bayard,  *Backalow,  Davis,  Dixon,  Doolittle,  Fcssenden,  Fowler, 
Grinjes,  Heoderson,  HendrickH,  Johnson,  McCre<»ry,  Morrill  of  Maine,. Morton,  Norton,  Pat- 
terson of  Tennessee,  Ross,  Sherman,  Sprague,  Sumner,  Trumbull,  Van  Winkle,  Vickers, 
and  \Villey-i>5. 

Nays — ilessrs.  Cameron,  Cattell,  Chandler,  Cole,  Conklinj^,  Conness,  Corbett,  Cranio, 
Drake,  Edmunds,  Ferry,  Frelinghuysen,  Harlan,  Howard,  Howe,  Morjran,  Morrill  of  Ver- 
mont, Nye,  Patterson  of  New  Hampshire,  Pomeroy,  Ramsey,  Stewart,  Thayer,  Tipton,  Wil- 
liams, Wilson,  and  Yates — 27. 

Not  voting — Messrs.  Saulsbury  and  Wade — 2. 

So  the  question  proposed  by  Mr.  Henderson  was  decided  to  be  inadmissible. 

Mr.  Trumbull,  (at  4^  o'clock  )  I  move  that  the  Senate,  sitting  as  a 
court  of  impeachment,  adjourn  until  Monday  at  12  o'clock. 

Mr.  Stewart,  Mr.  Sumnbr,  and  Mr.  Thayer  called  for  the  yeas  and  nays, 
and  they  were  ordered  ;  and  being  taken,  resulted — yeas  25,  nays  27  ;  as  follows : 

Yba.s — Messrs.  Bayard,  Buckalew,  Cameron,  Cattell,  Corbett,  Davis,  Dixon,  Doolittle, 
Fessenden,  Fowler,  Frelinghnysen,  Grimes,  Henderson,  Hendricks,  Howe,  Johnson, 
McCreery,  Morton,  Norton,  Patterson,  of  Tennessee,  Ramsey,  Sprague,  Trumbull,  Van 
Winkle,  and  Vickers — 25. 

,  Nays — Messrs.  Anthony,  Chandler,  Cole,  Conkling,  Conness,  Cragin,  Drake,  Edmunds, 
Ferry.  Harlan,  Howard,  Si  organ,  Morrill  of  Maine,  Slorrill  of  Vermont,  Nye,  Patterson  of 
New*  Hampshire,  Pomeroy,  Ross,  Sherman,  Stewart,  Sumner,  Thayer,  Tipton,  Willey,  Wil- 
liams, Wilson,  and  Y^ates — 27. 

Not  voting — Messrs.  Saulsbury  and  Wade — 2. 

So  the  Senate  refused  to  adjourn. 

Mr.  Manager  Butler,  (to  the  counsel  for  the  respondent.)  Have  you  any- 
thing further  with  this  witness,  gentlemen  ? 

Mr.  Stanbery.  I  propose  to  put  a  question  which  I  will  send  to  the  managers. 
The  question  was  sent  in  writing  to  Mr.  Manager  Butler. 
Mr.  Manager  Butler.  The  questiqp  proposed  is  : 

At  either  of  these  interviews  was.  anything  said  in  reference  to  the  use  of  threats,  intimi- 
dation, or  force,  to  get  possession  of  the  War  Office,  or  the  contrary  7 

We  object  for  the  reason  that  it  is  leading,  and  the  substance  of  it  has  been 
voted  upon  at  least  three  times 

Mr.  EvARTs.  Do  you  say  it  is  leading  ? 

Mr.  Stanbery.  1  do  not  understand  that  it  is  leading. 
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Mr.  Mannger  Butlkr.  We  do  not  care  much  about  the  "leading"  point. 

3fr.  KvAKTS.  You  do  not  object  to  it  as  leading  ? 

Mr.  Manager  Butlkk.  No,  sir. 

The  OniKF  Justice.  The  question  will  be  read  hy  the  Secretary. 

The  Secretary  read  as  follows  • 

At  either  of  these  interviews  was  anything  itaid  in  reference  to  the  use  of  threats,  iDtimi- 
datioDf  or  force,  to  get  possession  of  the  War  Office,  or  the  contrary  ? 

The  Chibp  Justice  put  the  question  on  the  admissibility  of  the  question, 
and  it  was  determined  in  the  negative. 

After  a  pause— 

The  Chikf  Justice.  Have  the  counsel  for  the  President  any  further  questions  t 

Mr.  Stanberv.  We  are  considering,  Mr.  Chief  Justice,  whether  there  is  any 
other  question  we  have  to  put  to  General  Sherman. 

Mr.  Anthony,  (at  4  o'clock  and  37  minutes  p.  m.)  I  move  that  the  Senate, 
sitting  as  a  court  of  impeachment,  do  now  adjourn. 

Mr.  Manager  Butler.  Let  us  finish  with  this  witness. 

The  Chief  Justice  put  the  question  on  the  motion  to  adjourn,  and  declared 
that  it  appeared  to  be  agreed  to. 

Mr.  Drake  called  for  the  yeas  and  nays,  and  they  were  ordered. 

Mr.  CoNKLiNG.  I  beg  to  inquire  whether  the  managers  mQan  to  cross- exam- 
ine this  witness. 

Mr.  Manager  Butler.  Not  at  all,  if  we  can  only  get  the  other  side  through 
with  him. 

Mr.  CoNKLlNO.  I  thought  they  were  through  with  him. 

Mr.  Manager  Butler.  No  ;  they  will  not  fininh  with  him. 

The  Chief  Justice.  The  Secretary  will  call  the  roll. 

The  Secretary  called  the  name  of  Mr.  Anthony,  and  he  responded. 

Mr.  Thayer.  Mr.  President,  1  rise  for  information.     I  desire-: 

The  Chief  Justice.  The  roll  is  being  called,  and  no  debate  is  in  order. 

Mr.  Thayer.  I  desire  to  inquire  what  we  are  voting  on? 

The  Chief  Justice.  On  a  motion  to  adjourn. 

Mr.  Thayer.  I  did  not  hear  what  the  counsel  for  the  defence  said  in 
regard 

The  Chief  Justice.  Debate  is  not  in  order.  The  Secretary  will  proceed 
with  the  call. 

The  Secretary  concluded  the  call  of  the  roll,  and  the  result  was  announced — 
yeas  20,  nays  32 — as  follows : 

Yeas — Messrs.  Anthony,  Bayard,  Buckalew,  Davis,  Dixon,  Doolittle,  Edmnnds,  Fowler, 
Grimes,  Henderson,  Hendricks,  Howe,  Johnson,  McCreerj,  Morton,  Norton,  Patterson  of 
Tenncfssee,  Trumbull,  Van  Winkle,  and  Vickers — 2i), 

Nays — Messrs.  Cameron,  Cattcll,  Chandler,  Cole,  Conkling,  Conness,  Corbett,  Cra{»in, 
Drake,  Ferry,  Fessenden,  Frelinghuysen,  Harlan,  Howard,  Morg^an,  Morrill  of  Maine,  Mor- 
rill of  Vermont,  Nye,  Patterson  of  New  Hampshire,  Ponieroy,  Ramsey,  Ross,  Sherman, 
Sprague,  Stewart,  Sumner,  Thayer,  Tipton,  Willey,  Williams,  W^ilsou,  and  Yates — '32, 

Not  voting — Messrs.  Saulsbury  and  Wade — 2. 

So  the  Senate  refused  to  adjourn. 

Mr.  Stan  BE  RY.  Mr.  Chief  Justice,  I  will  state  to  the  managers  and  to  the 
Senate  that,  under  these  rulings,  we  are  not  now  prepared  to  say  that  we  have 
any  further  questions  to  put  to  General  Sherman ;  but  it  is  a  matter  of  so  much 
importance  that  we  desire  to  be  allowed  to  recall  General  Sherman  on  Monday 
if  we  deem  it  proper  further  to  examine  him. 

Mr.  Manager  ButiIkr.  We  are  very  demons  that  the  examination  of  this  wit- 
ness should  be  closed,  if  possible 

Mr.  Maifager  Bingham.  Oh,  no;  we  have  no  objection, 

Mr.  IIowB.  I  move  that  the  Senate,  sitting  as  a  court,  adjourn. 

The  motion  was  agreed  to ;  and  the  Senate,  sitting  for  the  trial  of  the  impeach- 
ment, adjourned  until  Monday  next  at  12  o'clock. 
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/f  '  MoNDAV,  ^^n713,  1868. 

Tlie  Cliief  Jumkh  it  Urn  Uniteil  Smlj  entered  the  Senate  chamber  at 
12  o'clock  nnd  0  awmYi-r,  p.  )«»  nnri  Ufik  [In   cbair. 

The  ueuni  jinvlrtmation  liRvjng  bri-ij  (iitnlr  bp  the  Sergeant -at- arms. 

The  maoiigers  of  tlif  iinpprttljIjacilI.'J^.lJii.'.i^rt  of  ibe  House  of  Representa- 
tives  appcai-i'd  and  took  the  seatii.^l^CucI  tbem. 

The  oonnnel  for  the  respondent  idM  apjicnred  and  took  iheir  eeata. 

The  presence  of  the  House  of  RepicneBtativcg  was  next  annouDced,  and  the 
tnembers  of  the  House,  as  in  Committee  of  the  Whole,  headed  by  Mr.  E.  B. 
Woshburne,  the  chairman  of  that  committee,  and  accompauied  by  the  Speaker 
and  CIsrk,  entered  the  Senate  chamber,  and  were  conducted  to  the  neats  pro- 
vided for  them. 

The  Chief  Justice.  The  journal  of  the  last  day'a  proceedings  will  be  read 
by  the  Secretary. 

The  Secretary  proceeded  to  read  the  journal  of  the  proceediuge  of  the  Senate 
sitting  for  the  trial  of  the  impeachment  on  Saturday  last,  but  was  interrupted 
at  15  minutes  past  13  o'clock, 

Mr.  SruWART.  I  move  that  the  further  reading  of  the  jourual  be  dispensed 
with. 

The  CiriEP  Justice.  If  there  be  no  objection,  the  further  reading  of  the 
journal  will  be  dispensed  with.  The  Chair  hears  no  objection.  Before  the 
counsel  for  the  President  proceed,  the  Chief  Jnatice  will  state  that  on  Saturday 
last  the  senator  from  New  Jersey  [Mr.  FrelingbnyaenJ  had  snbmitted  a 
motion  for  an  order  to  remove  the  limit  fixed  by  Rule  81  as  to  the  number  who 
may  participate  in  the  final  argument  of  the  cause.  That  order  is  before  the 
Senate  iinlees  objected  to. 

Mr.  Sumner.  Mr.  President,  I  send  to  the  Cbaii  an  amendment  to  that  order 
to  come  in  at  the  end  : 

Provided,  That  the  trial  shall  proceed  witbont  further  delay  or  postponement  on  this 

The  CHrEF  Justice.  The  order  which  is  proposed  by  the  senator  from  New 
Jersey  will  he  read. 

The  Sbcrktarv.  The  order  is  as  follows  ; 

OrdcTtd,  Ttiut  aa  many  of  the  maDattetB  and  of  the  counsel  for  the  President  be  permitted 
to  speak  cu  tlie  final  argument  as  ehall  cboosc  to  do  so. 

It  is  proposed  to  amend  the  order  by  adding  the  followiug  proviso  : 

pTovidtd,  That  the  trial  shall  proceed  without  anj  further  delay  or  postpouemcut  on  this 


Mr.  Frblinuhuvsen.  I  accept  the  amendment  of  the  senator  from  Massa* 
chasette. 

The  Chibf  Justice.  The  question  will  he  on  the  order  as  modified. 

Mr.  Manager  Williams.  Mr.  President,  with  your  leave,  and  yours,  gentle- 
men of  the  Senate,  before  taking  the  vote  on  thi^  question,  and  in  default  of 
any  remarks  in  support  of  the  motion  submitted  by  the  honorable  managers  on 
the  part  of  the  House,  I  feel  constrained  to  ask  your  indulgence  for  a  word  or 
two,  not  so  much  in  the  way  of  argument  or  remonstrance  as  for  the  purpose  of 
inviting  your  attention  to  the  precedents  in  cases  of  tbis  sort. 

It  baa  pleased  the  Senate  to  adopt  a  rule  limiting  the  discussion  upon  the 
final  argument  of  this  case  to  two  counsel  on  each  side ;  and  this  I  may  say  is 
in  conformity  with  the  rule  which  I  believe  prevails  almost  universally  iu 
ordinary  cases  in  the  trial  of  all  civil  actions,  and  iu  the  trial  of  iudictments  in 
the  criminal  courts,  even  though  those  cases  may  be  of  very  small  magnitude, 
ttod  concern  the  public  at  large  to  none,  or  but  a  very  trifling  extent.  I  am  not 
here  ttf  contest  the  right  of  this  tribunal  sitting  as  a  court,  or  of  any  other  judicial 
tribunal,  to  impose  such  reasonable  limitations  upon  the  freedom  of  speech  as 
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the  intftreets  of  justice  may  roquiro,  or 
proper  ndtniiiUtrnt ion.     I  ndmit  thnt 
,  text  of  Msgna  Chsrta,il  comes.  I  tlr 
not  deny,  we  will  not  delay  right  or       _^^^^^_ 

It  i>1ritck  me,  however,  that  ihc  ''fl^nflj^^BR  vas  lo  i 
of  thi[ig9  which  waa  calculated,  ■■■^■flt^P^  >"  embarra^'a 
who  have  been  Bent  here  to  coiidoctin^^^vitn  the  pari  of  the 
the  people.  The  House,  aclitig  upon  it^^Pecretion  Hud  upon  a  fi 
ncFR  of  the  importance  of  this  case,  has  'devolved  this  responsible  task  upon 
seven  of  itB  members.  In  this  jiarticiilBi,  althongh  tb<>  caec  is  one  without  a 
precedent,  they  certainly  have  not  deviated  from  the  ordinary  rule.  1  know 
no  cases  in  which  the  number  has  been  less  than  five.  There  are  many,  I 
think,  where  it  has  amounted  to  as  much  as  eleven.  The  effi-ct,  however,  of 
this  rule  will  then  be  to  exclude  from  ihi!  debate  upon  this  question — I  mean 
the  final  debnte,  and  I  take  that  to  be  renlly  and  substanlially  the  only  import- 
ant one — at  least  four  of  the  managers  appointed  by  the  House. 

If  time  were  a  matter  of  importance — and  J  am  now  willing  to  admit  that  it 
is,  as  the  House  concedes  in  its  proceedings  here,  in  the  articles  which  it  has 
presented,  and  in  the  whole  conduct  of  its  managers,  as  exhibited  before  yon — 
it  would  have  seemed  to  me,  that  while  a  reasonable  limitation  would  be  proper, 
it  would,  perhaps,  have  relieved  us  to  some  extent,  and  enabled  all  the  managers 
to  perform  what  they  might  conceive  to  be  their  duties  as  impoi>ed  upon  them 
by  the  House  of  Representatives,  if  this  honorable  body  had  undertaken  to  say 
how  much  lime,  or,  in  other  words,  how  many  hours,  the  public  conveni<'nce  and 
the  interests  of  the  state  would  allow  them  to  give  to  the  prosecution  in  this  case. 
In  that  event  the  time  allowed  could  have  been  divided  and  apportioned  among 
the  managers,  and  that  would  have  been  in  conformity  with  the  terms  of  the 
rule  in  regard  to  interlocutory  motions  where  an  hour  has  been  assigned  to  each 
aide  and  the  privilege  left  to  members  of  saying  by  whom  the  several  questions 
may  be  discussed.  If  the  rule  had  been  modified  in  this  way,  the  managers, 
as  I  have  observed,  would  have  been  relieved,  because  they  could  then  have 
distributed  the  several  parts  among  themselves. 

It  struck  me,  however — and  I  rose  merely  for  the  purpose  of  calling  your 
attention  to  the  precedents — that  the  rule  was  an  unusual  one.  It  did  not  meet 
the  approbation  of  the  managers  in  the  first  instance ;  and  when,  as  they  did, 
under  a  sort  of  compulsiqn  imposed  upon  them,  distribute  the  parts  in  this  drama, 
if  I  may  be  allowed  to  call  it  so,  they  directed  their  chairman  to  make  this  ap- 
plication. It  has  been  postponed  ;  it  is  now  made  and  is  now  before  you.  They 
thought  the  rule  was  i1nusu.1l.  I  think  they  all  shared  in  that  opinion.  I  have 
taken  very  little  time  myself  to  look  into  the  precedents,  but  since  the  motion 
has  been  made  I  have  thought  it  was  my  duty  so  to  do,  and  I  desire  to  state 
now  to  this  honorable  Senate  what  is  the  result  in  ordinary  cases  ;  and  this,  I 
think,  will  not  be  considered  one  of  that  description. 

There  have  been  but  five  cases  within  our  history  of  impeachments  before  ■ 
the  Senate  of  the  United  Slates.  The  first  of  them  was  the  case  of  Blount, 
which  was  tried,  I  think,  in  the  year  1798.  That  was  the  impeachment  of  a 
senator;  it  went  off  upon  a  collateral  que etion ;  which  was  as  to  the  fact  whether 
a  member  of  the  Senate  was  an  officer  impeachable  under  the  Constitution.  The 
next  case  was  the  case  of  Judge  Pickering,  of  New  Hampshire.  The  charge 
there  was  drunkenness.  The  defence  put  in — if  there  can  be  said  to  have  been 
a  defence  put  in  regularly,  where  the  respondent  did  not  appear  by  counsel — 
was  insanity.  That  question  was  tried  in  advance  ;  it  was  ruled  against  him  ; 
and  thereupon,  upon  the  motion  of  the  members  of  the  House,  at  tlie  special 
instance  and  upon  the  special  order  of  the  House  itself,  to  whom,  I  believe,  the 
question  was  then  referred,  the  case  was  submitted  without  argumeul,  and  a 
judgment  rendered  agoiost  the  defendant. 
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The  third  case  was  that  of  Justice  Chase.     There  the  number  of  managers 
was  seven      Thej  were  all  heard  except  one,  and  yet  the  number  of  arguments 
made  was  equal  to  the  number  of  managers,  because  the  default  of  that  one,  if  . 
it  was  a  default,  was  supplied  by  two  speeches  from  Mr.  Randolph,  the  chair- 
man, who  opened  the  case  and  closed  it. 

The  next  case  was  that  of  Judge  Peck.  There  the  number  of  managers  was 
five.     They  all  participated  in  the  argument. 

In  none  of  these  cases  does  there  seem  to  have  been— I  may  be  mistaken,  ard 
•stand  subject  to  correction  if  I  am  wrong — any  question  as  to  the  right  of  the 
House  to  be  heard,  if  it  desired,  through  all  its  managers.  If  there  was  any 
discussion  then,  or  any  rule  adopted  on  the  subject  at  that  or  any  other  time, 
members  of  the  Senate  who  have,  participated  in  the  framing  of  these  rules  must 
be  of  course  aware  of  it,  and  will  be  able  to  make  the  answer  in  their  votes. 
There,  however,  as  I  have  already  remarked,  the  course  was  the  same  as  in  the 
case  of  Justice  Chase. 

The  last  case  was  the  case  of  Judge  Humphreys.  That  took  place  at  the 
commencement  of  the  war.  There  there  was  no  appearance,  and  of  course  no 
defence,  and  a  sort  of  judgment  was  taken  by  default,  something,  perhaps,  in 
the  nature  of  a  judgment  of  outlawry. 

It  seems,  then,  that  in  the  only  two  cases  that  have  been  contested  in  this 
country  before  this  Senate,  the  rule  has  been  that  all  the  managers  appointed 
by  the  House  should  be  allowed  to  participate  in  the  discussion. 

How  is  it  elsewhere?  I  have  not  chosen  to  go  beyond  the  waters  to  look 
into  the  precedents ;  but  there  is  one  case  in  British  history  which  is  familiar  to 
all  of  us,  which  is  associated,  I  may  say,  with  the  school-boy  recollection  of 
every  man  in  this  nation,  of  every  man,  indeed,  who  is  familiar  with  our  language, 
a  case  made  memorable.  I  suppose,  mainly,  not  by  the  peculiar  interest  which  it 
involved,  but  by  the  fact  that  it  was  illustrated  by  the  splendid  genius  of  some  of 
the  gnjatest  men  that  England  has  ever  produced.  It  was  not  because  Warren 
Hastings  was  the  governor  general  of  Bengal — that  was  a  small  matter,  held,  I 
believe,  by  the  grace  of  the  British  East  India  Company — but  because  such  men 
as  Erlnumd  Bnrke  and  Richard  Brinsley  Sheridan  were  among  the  managers. 
It  was  such  men  as  those  who  made  the  case  an  epoch  in  parliamentary  history. 

It  may  be  said,  however,  that  there  was  another  reason  for  it,  and  that  was 
its  long  duration  It  continued,  I  believe,  for  as  long  a  period  as  seven  years.  I 
beg  senators  to  understand  that  I  do  not  quote  it  as  an  authority  on  that  point ; 
but  I  think  it  will  be  remembered  by  all  of  them  that  the  labor  of  arguineuta  • 
tion  was  distributed  among  all  the  managers,  the  articles  being  numerous,  cora- 
fplicated,  and  elaborate,  though  I  suppose  that  the  fact  of  all  the  managers  par- 
ticipating had  nothnig  to  do  possibly  with  the  prolongation  of  the  time. 

And  now,  in  view  of  these  precedents,  I  would  desire  to  ask  how  does  the 
present  cai»e  compare  with  them  ?  Is  it  an  ordinary  one  ?  Why.it  dwarfs  them 
all  into  absolute  nothingness.  There  is  nothing  in  the  world's  history  that  com- 
*  pares  with  this.  It  makes  an  epoch  in  history,  and  therefore  I  miy  well  say 
that  yon  are  makin*^  history  to-day.  And  therefore,  too,  I  think  it  is,  that  upon 
questions  of  this  sort  you  should  so  rule  as  to  show  to  posterity  that  you  do 
properly  appreciate  the  magnitude  of  the  interests  involved.  Senators,  I  feel 
myself  the  difficulty  of  realizing  its  magnitude.  I  know  how  hard  it  is  for  us, 
even,  who  are  the  actors  in  this  great  drama,  to  rise  to  the  height  of  this  great 
argument.  Why,  what  is  the  case  ?  That  of  a  judge  of  the  Supreme  Court 
or  of  the  district  court  of  the  United  States  ]  That  of  a  custom-house  officer  i* 
No.  It  is  the  case  of  the  Chief  Magistrate  of  a  great  people,  of  an  empire 
reaching  from  ocean  to  ocean,  and  comprehending  within  its  circumference  forty 
millions  of  free,  intelligent,  thinking  people,  who  are  looking  upon  your  doings 
and  waiting  in  breathlejs  suspense  for  your  verdict.  That  is  the  case  now  before 
you ;  and  if  in  the  case  of  a  judge  of  the  Supreme  Court — and  from  my  habitual 
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respect  for  that  tribnnnl,  I  would  not  be  understood  to  speak  disparagingly  of 
the  position — or  if  in  the  case  of  a  judge  of  the  district  court,  it  was  thought 
improper  to  impose  any  limitations,  where  the  number  of  managers  was  the 
same  as  now,  what  shall  be  said  of  the  application  in  a  case  like  this  of  a  rule 
which  prevails,  as  I  liave  ali*eady  remarked,  in  all  the  courts,  even  in  the  most 
indifferent  causes  ?  It  can  only  be  accounted  for  in  one  way  :  either  that  the 
case  was  of  small  consequence,  or  that  it  was  so  plain  that  the  judges  required 
no  professional  research  and  no  ar<:^ument  to  aid  them. 

And  now  I  desire  only  to  say  in  conclusion,  in  order  that  I  may  not  be  misun- 
derstood, that  in  the  remarks  which  I  have  made  I  have  not  been  moved  by  any 
considerations  that  were  personal  to  myself.  I  have  lived  long  enough  to  out- 
live the  time  when  the  ambition  to  be  heard  is  felt  by  men ;  I  have  lived  too 
long,  at  all  events,  to  think  it  worth  while  to  press  an  argument  upon  an  unwil- 
ling judge,  whatever  may  be  the  reasons  by  which  he  may  be  influenced,  whether 
he  may  regard  the  case  as  too  clear  a  one,  or  whether  he  may  consider  it  as  so 
unimportant  as  not  to  be  entitled  to  a  reai^onable  amount  of  time.  I  do  not 
know,  if  you  relax  this  rule,  whether  I  shall  be  personally  able  to  take  advan- 
tage of  it  or  not.  That  will  depend  upon  my  strength ;  that  will  depend  again 
upon  the  feeling  that  I  may  have  as  to  the  necessity  of  anything  additional  to 
what  may  be  said  by  others.  I  felt  it,  however,  to  be  my  duty  to  enter  my  pro- 
test— and  I  do  it  most  respectfully — against  what  may  be  drawn  into  a  prece- 
dent hereafter.  If  in  a  case  like  this  the  argument  may  be  limited  to  two,  how 
will  it  be  when  another  supreme  judge  is  arraigned  before  another  Senate  for 
high  crimes  and  misdemeanors  ?  I  take  it  for  granted  that,  measuring  things 
by  their  comparative  proportions,  another  Senate  would  feel  authorized  to  reduce 
the  number  of  counsel  to  one ;  and  if  it  came  to  a  district  judge  or  a  custom- 
house officer  I  do  not  know  whether  they  might  not  feel  authorized  to  deny  tiiat 
privilege  altogether. 

Mr.  Manager  Stkvens.  Mr.  Chief  Justice,  I  have  but  a  word  to  say,  and 
that  is  of  very  little  importance.  I  do  not  expect  to  be  able,  if  allowed,  to  say 
many  words  upon  this  subject.  There  is  one  single  article  which  I  am  some- 
where held  responsible  for  introducing,  and  a  single  article  only,  which  I 
wish  to  argue  at  a  very  brief  length ;  but  I  desire  that  my  colleagufs  should  have 
full  opportunity  to  exercise  such  liberty  as  they  deem  proper  in  the  argument. 

I  have  no  objection  myself — I  do  not  speak  for  my  colleagues — if  the  Senate 
chooi^e  to  limit  our  time,  to  their  doing  so,  and  fixing  it  at  what  they  think 
reasonable,  what  one  gontleman  here  would  occupy,  for  I  find  they  occupy  three 
dajs  sometimes  here.  I  am  willing  to  allow  the  Senate  to  fix  the  tinl<^  and  let 
the  managers,  those  who  are  not  already  expected  to  speak  in  conclusion,  to 
divide  that  time  among  themselves :  however,  sir,  this  is  a  mere  suggestion. 

I  merely  wish  to  say  that  I  trust  some  further  time  will  be  given,  as  there 
are  two  or  three  subjects  on  which  for  a  short  time,  perhaps  an  hour  or  three- 
quarters  of  an  hour,  some  of  us  may  be  anxious  to  give  the  reasons  why  we 
were  so  pertinacious  in  the  House  in  insisting  upon  their  introduction  after  the 
House  had  reported  leaving  them  out.  I  confess  I  feel  in  that  awkward  posi- 
tion that  I  owe  it  to  myself  and  to  the  country  to  give  the  reasons  why  I 
insisted,  with  what  is  called  obstinacy,  in  introducing  one  of  the  articles  ;  but  I 
am  willing  to  be  confined  to  any  length  of  time  which  the  Senate  may  deem 
proper.  What  I  have  to  say  I  can  say  very  briefly.  Indeed,  I  cannot  say  it 
at  any  great  length,  if  I  would.  I  merely  make  this  suggestion,  and  beg  the 
pardon  of  the  Senate  for  havhig  obtruded  thus  long  upon  their  time  when  they 
ought  to  proceed. 

The  Chikp  Jostfcr.  Do  the  counsel  for  the  President  desire  to  submit  any 
remarks  to  the  Senate  ? 

Mr.  Shbrman.  Mi*.  President,  I  submit  an  amendment,  which  I  desire  to  be 
added  to  the  order  as  it  stands. 
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The  Chief  Justicis.  The  amendment  will  be  read  by  the  clerk. 

Mr.  Freli\ghuyse:v.  Mr.  President,  before  the  amendment  of  the  senator 
from  Ohio  is  submitted,  I  desire,  if  I  am  at  liberty,  to  modify  the  resolution 
somewhat  by  adding  a  further  proviso  that  only  one  counsel  on  the  part  of  the 
managers  shall  be  heard  in  the  close.  It  was  not  the  purpose  of  the  resolution 
to  change  the  rule,  excepting  as  to  the  number  who  should  speak. 

The  Chief  Justice.  The  Secretary  will  read  the  order  as  modified  by  the 
•senator  from  New  Jersey. 

The  Secretary.  The  order,  as  modified  by  the  mover,  now  reads  : 

Ordered,  That  as  many  of  the  managers  and  of  the  counsel  for  the  President  be  permitted 
to  speak  on  the  final  arg^uinent  as  shall  choose  to  do  so:  Provided,  That  the  trial  shall  pro- 
ceed without  any  further  delay  or  postponement  on  this  account:  And  provided  furtlur^ 
That  only  one  manager  shall  he  heard  in  the  close. 

The  amendment  of  the  senator  from  Ohio  (Mr.  Sherman)  is  to  add  : 

But  the  additional  time  allowed  by  this  order  to  each  side  shall  not  exceed  three  hours. 

Mr.  Manager  Bout  well.  Mr.  President  and  Senators,  I  am  very  unwilling 
myself  to  make  any  remarks  upon  this  resolution,  because  I  am  so  situated, 
upon  the  judgment  of  the  managers,  that  it  is  a  delicate  matter  for  me  to  do  so ; 
and  had  it  not  been  for  the  qualification  made  by  the  honorable  senator  from 
New  Jersey  I  should  have  said  nothing  But  if  the  Senate  will  consider  that 
in  the  case  of  Judge  Peck,  after  the  testimony  was  submitted  to  the  Senate,  it 
was  first  summed  up  by  two  managers  on  the  part  of  the  House ;  that  then  the 
counsel  for  the  respondent  argued  the  cause  of  the  respondent  by  two  of  their 
number,  and  that  then  the  case  was  closed  for  the  House  of  Representatives  by 
two  arguments  made  by  the  managers ;  if  the  Senate  will  consider  that  in  the 
trial  of  Judge  Chase  the  argument  on  the  part  of  the  House  of  Represefitatives 
and  of  the  people  of  the  United  States  was  closed  by  three  managers  after  the 
testimony  had  been  submitted  and  the  arguments  in  favor  of  the  respondent  had 
been  closed ;  if  they  will  consider  that  in  the  trial  of  Judge  Prescott,  in  Massa- 
chusetts— which,  I  venture  to  say  in  this  presence  was  one  of  the  most  ably- 
conducted  trials  in  the  history  of  impeachments,  either  in  this  country  or  in 
Great  Britain,  on  the  part  of  the  managers  sustained  by  Chief  Justice  Shaw, 
and  on  the  part  of  the  respondent  by  Mr.  Webster — that  two  arguments  were 
made  by  the  managers  of  the  house  of  representatives  on  the  part  of  the  house 
and  on  the  part  of  the  people  of  that  Commonwealth  after  the  case  of  the 
respondent  had  been  closed  both  upon  the  evidence  and  upon  the  argument,  I 
think  it  needs  no  further  illustration  to  satisfy. this  tribunal  that  the  cause  of 
the  people,  the  cause  of  the  House  of  Representatives,  if  this  case  should  be 
opened  to  full  debate  on  the  part  of  the  five  gentlemen  who  represent  the 
respondent  here,  ought  not  to  be  left  to  the  close  of  a  single  individual. 

Mr.  Johnson.  Mr.  Chief  Justice,  I  ask  for  the  reading  of  the  order  as  moved 
by  the  mover,  and  as  proposed  to  be  modified  by  the  member  from  Ohio. 

The  Secretary  read  the  order  as  modified  by  Mr.  Frelinghuysen,  and  the 
*  amendment  of  Mr.  Sherman. 

Mr.  Stanberv.  Mr.  Chief  Justice  and  Senators,  we  hope  this  extension  of 
time  will  not  be  an  injury  to  us  in  disguise.  We  have  neither  asked  it  nor 
objected  to  it;  it  comes  from  the  opposite  side  to  have  more  counsel  than  are 
already  assigned  by  the  rules  which  have  been  adopted.  We  make  no  objection ; 
no  objection  if  all  seven  of  my  learned  friends  argue  this  case;  but  as  I  under- 
stand the  amendment  oficred  by  the  senator  from  Ohio,  it  is  that  in  the  final 
argument,  as  to  which  as  yet  there  is  no  limitation  of  time,  but  only  of  the 
number  of  counsel,  the  provision  as  to  the  addition  of  counsel  shall  be  amended 
by  a  proviso  that  the  additional  time  shall  not  be  more  than  three  hoars.  The 
time  already  is  indefinite.  The  rule  fixes  only  the  number  of  counsel,  not  the 
time  that  they  shall  occupy.  As  yet  the  Senate  have  not  sai^  that  in  the  fiual 
summing  up,  or  indeed  in  the  opening  which  we  have  had,  counsel  shall  be  limited 
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as  to  time.  I  do  not  know  in  what  position  we  should  be  if  this  amendment  of 
the  senator  from  Ohio  is  adopted.  Three  hours  in  addition  to  what  ?  Three  hoars 
in  addition  to  a  time  that  is  made  indefinite  by  the  rule !  I  cannot  understand 
it.  I  only  call  the  attention  of  the  Senate  to  it,  that  there  may  be  no  misunder- 
standing hereafter ;  and  as  to  that  matter  of  a  limit  as  to  time,  I  hope  we  may 
say  that  not  one  of  us  has  any  idea  of  lengthening  out  time  for  any  purpose  of 
delay.  I  think  the  Senate  can  have  enoug:h  confidence  in  us  to  know  that  when 
we  are  through  we  will  stop ;  that  we  will  only  take  as  much  time  as  in  this, 
great  case  we  may  deem  to  be  necessary.  I  know  if  we  go  beyond  that  we 
shall  lose  the  attention  of  the  court.  Not  an  iustant  do  we  mean  to  speak  after 
we  hAve  concluded  what  is  material  to  us  in  the  case.  If  we  attempt  to  take 
time  beyond  that  for  something  otitof  the  case  we  shall  very  soon  see,  senators, 
in  the  expression  of  your  faces,  that  you  are  not  listening  to  us  with  attention. 
For  one  I  can  say,  and  I  think  I  can  speak  for  my  learned  associates,  that  wo 
shall  not  take  a  moment  more  than  w^consider  necessary  ;  every  moment  neces- 
sary for  the  case,  not  a  moment  unnecessarily  in  our  best  judgment  as  to  how 
we  are  to  present  the  case.  I  know  it  is  the  custom  of  courts  to  limit  the  time 
of  counsel — they  must  do  it — in  their  ordinary  business.  It  is  done  in  the  Supreme 
Court  of  the  United  States ;  but  when  there  is  an  important  case  even  before  that 
court  which  limits  each  argument  of  counsel  to  two  hours  generally,  whenever  the 
court  is  asked  in  an  importiint  case  to  enlarge  the  time,  they  doit  and  give  four 
hours.  On  one  occasion  I  had  myself  two  entire  days  for  an  argument  in  that 
court ;  but  that  case,  important  as  it  was,  has  no  sort  of  comparison  with  the  case 
now  before  you.  Counsel,  when  they  are  limited  to  an  exact  time,  are  embarrassed 
by  it.  It  is  a  rule  that  keeps  our  attention  continually  on  the  clock  and  not  on  the 
case ;  we  are  afraid  to  begin  and  follow  up  an  argument  for  fear  we  shall 
exhaust  too  much  time  on  that  and  will  be  caught  by  the  punctual  hour  before 
we  come  to  other  important  matters.  Now,  I  hope  it  is  not  necessary  to  suggest 
that  counsel  are  not  here  to  use  unnecessary  time,  who  have  a  reputation  to 
sustain  before  the  world  and  before  this  Senate.  I  beg  them  not  to  decide  this 
question  upon  any  idea  tliat  we  have  abused  the  liberty  which  is  or  may  be 
accorded  to  us. 

Mr.  Shkrmax.  Mr.  President,  I  will  withdraw  ray  amendment,  as  I  see 
there  will  be  difficulty  in  discriminating  between  those  who  are  limited  by  time 
and  those  who  are  not. 

The  Chief  Justice.  The  senator  from  Ohio  withdraws  his  amendment. 
The  question  recurs  on  the  order  proposed  by  the  senator  from  New  Jersey,  as 
modified  by  him. 

Mr.  Manager  Butler.  I  do  not  rise,  sir,  to  debate  this  question,  but  simply  to 
ask  the  counsel  for  the  President,  while  they  do  not  ask  f*ir  this,  whether  they 
desire  it  ?  I  should  like  to  know  whether  they  desire  this  extension  ?  They  may 
think  that  they  would  not  ask  it,  but  the  question  is  whether  they  would  wish 
it,  because  if  they  do  not  wish  it  it  would  make  a  very  decided  impression  on 
my  mind  as  to  whether  it  should  be  granted.  I  want  to  say  here,  however,  Mr. 
President,  that  I  speak  without  prejudice  to  anybody,  because,  from  the  very 
kind  attention  I  have  received  from  the  Senate  in  the  opein'ng  argument,  which, 
unfortunately,  fell  upon  me,  I  do  not,  in  any  event,  under  any  relaxation  of  the 
rule,  propose  to  trespass  a  single  moment  in  the  closing  argument  upon  the 
attention  of  the  Senate,  but  to  leave  it  to  the  very  much  better  argumentation 
of  my  associates.  Therefore  1  speak  wholly  without  any  wish  upon  my  own 
part  except  that  such  argumentation  may  be  had  as  shall  convince  the  country 
that  the  Ciise  has  been  fully  stated  on  the  one  side  and  the  other. 

Mr.  Su.MNER.  Mr.  President,  1  should  like  to  have  the  resolution  reported.. 

The  Chief  Justice.  The  Secretary  will  read  the  resolution  again. 

The  Secretary  read  as  follows : 

Ordered f  That  as  many  of  the  managers  and  of  the  counsel  for  the  President  be  permitted 
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to  speak  on  the  final  argument  as  shall  ehoose  to  do  so :  Prmnded,  That  the  trial  shall  pro- 
eeea  without  anj  farther  delay  or  postponement  on  this  accoant :  And  proniiUd  fmrUier, 
That  onl  J  one  manager  shall  be  heard  in  the  close. 

Mr.  SuMNBR.  Mr.  President,  I  move  to  strike  out  the  last  proviso  and  insert 
the  sabstitute  which  I  send  to  the  chair. 

The  Oribp  JusTfCB.  The  Secretary  will  read  the  amendment  proposed  by 
the  senator  from  Massachusetts. 

The  Sbcrbtary.  It  is  proposed  to  strike  oat  the  last  proviso  in  the  following 
words : 

And  provided  further,  That  only  one  manager  shall  be  heard  in  the  close. 

And  in  lieu  thereof  to  insert : 

And  provided^  That  according  to  the  practice  in  casts  of  impeachment  the  seyeral  mana- 
gers wno  speak  jshall  close. 

Mr.  CoNKLiNO.  I  beg  to  ask  an  answer  from  the  counsel  for  the  President  to 
the  question  propounded  by  Mr.  Manager  Butler. 

Mr.  EvARTs.  I  was  rising,  Mr.  Chief  Justice  and  Senators,  to  say  a  word  in 
reference  to  this  onestion  when  the  senator  from  Massachusetts  sent  up  an  amend- 
ment to  the  Clerk.  It  will  not  be  in  the  power  of  the  counsel  for  the  Presi- 
dent, if  the  rule  should  now  be  enlarged,  to  contribute  the  aid  of  more  than  two 
additional  advocates  in  behalf  of  the  President.  The  rule  was  early  adopted  and 
known  to  us,  and  the  arrangement  of  the  number  of  counselwas  accommodated 
to  the  rule.  Beyond  that  we  have  nothing  to  say.  If  the  rule  shall  be  enlarged, 
all  of  us  will  with  pleasure  take  advantage  of  the  liberality  of  the  Senate. 

In  regard,  however,  to  the  arrangement  of  six  against  four,  as  would  be  the 
odds  which  we  should  need  to  meet,  we  naturally  might  feel  some  interest,  par- 
ticularly if  it  is  a  proposition  to  be  entertained  by  the  court  that  all  our  oppo- 
nents snould  speak  after  we  had  got  through,  and  we  should  have  nobody  to 
reply  to  before  we  made  pur  arguments.  The  last  speech  hitherto  has  been 
made  in  behalf  of  the  President ;  but  if  there  is  any  value  in  debate  whatever, 
it  is  that  when  it  begins  and  is  of  controversy  between  two  sides,  each  as  fairly 
as  may  be  should  have  an  opportunity  to  know  and  reply  to  the  argument  of 
the  other.  Now,  the  present  rule,  very  properly  as  it  seems  to  us,  and  wholly 
in  accordance  with  the  custom  of  all  matters  of  forensic  debate,  thus  disposes 
of  the  matter  by  requiring  that  the  managers  shall  open  by  one  of  their  number, 
and  the  two  counsel  for  the  President  allowed  to  speak  and  make  their  reply, 
and  then  the  second  manager  appearing  in  that  behalf  to  close.  So,  too,  if  the 
number  should  be  enlarged,  it  would  seem,  especially  if  there  should  be  the 
disparity  of  six  against  four,  an  equal  and  equally  just  arrangement  should  be 
made  in  the  distribution  of  the  arguments  of  the  managers  and  of  the  counsel. 
Beyond  that  we  have  nothing  to  say. 

The  Chief  Justicb.  Senators,  the  question  is  on  the  amendment  proposed 
by  the  senator  from  Massachusetts. 

Mr.  Williams.  Mr.  President,  I  move  to  lay  the  order  and  the  amendment 
upon  the  table,  with  a  view  of  having  a  test  vote  as  to  whether  the  original 
rule  shall  or  shall  not  be  changed. 

Mr.  Drake.  I  raise  a  question  of  order»  Mr.  President,  that  in  this  Senate, 
sitting  for  the  trial  of  an  impeachment,  there  is  no  authority  for  moving  to  lay 
any  proposition  on  the  table.  We  must  come  to  a  direct  vote,  I  think,  one 
way  or  the  other. 

Mr.  Howard.  Debate  is  out  of  order. 

The  Chief  Justice.  The  Chief  Justice  cannot  undertake  to  limit  the  Senate 
in  respect  to  its  mode  of  disposing  of  a  question ;  and  as  the  senator  from 
Oregon  (Mr.  Williams)  announced  his  purpose  to  test  the  sense  of  the  Senate 
in  regard  to  whether  they  will  alter  the  nue  at  all,  the  Chief  Justice  conceive« 
his  motion  to  be  in  order. 

Mr.  Williams.  I  ask  for  the  yeas  and  nays  on  the  motioii* 
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The  yeas  and  nays  were  ordered,  and  taken. 

Mr.  Anthony.  My  colleaene  (Mr.  Spragae)  has  been  called  away  by  a 
summons  to  attend  the  bedside  of  a  friend  with  whom  he  has  held  the  most 
intimate  relations  for  20  years,  and  who  sent  a  request  by  telegraph  that  he 
would  come  and  see  him  before  he  died.  I  make  this  explanation,  as  under 
no  ordinary  circumstances  would  he  have  been  absent  from  the  service  of  the 
Senate  even  for  a  single  day. 

The  result  was  announced — yeas  38,  nays  10 ;  as  follows  : 

Teas — Messrs.  Buckalew,  Cameron,  Cattell,  Chandler,  Cole,  Conklinff,  Conness,  Corbett, 
Cra^n,  Drake,  Edmunds,  Ferry,  Fessenden,  Harlan,  Henderson,  Hendricks,  Howard,  Howe, 
Johnson,  Morgan,  Morrill  of  Maine,  Morrill  of  Vermont,  Morton,  Norton,  Patterson  of 
New  Hampshire,  Pomeroy,  Ramsey,  lioss,  Sherman,  Stewart,  Sumner,  Thayer,  Tipton,  Van 
Winkle,  Vickers,  Williams,  Wilson  and  Yates— 38. 

Nays — Messrs.  Anthony,  Davis,  Dixon,  Doolittle,  Fowler,  Grimes,  McCreery,  Patterson 
of  Tennessee,  Trumbull,  and  Willey — 10. 

Not  voting — Messrs.  Bayard,  Freling^huysen,  Nye,  Saulsbury,  Sprag^ae  and  Wade — 6. 

So  tlio  order,  with  the  pending  amendment,  was  laid  on  the  table. 
The  Chief  Justice.  Gentlemen  of  counsel  for  the  President,  you  will  proceed 
with  the  defence. 

William  T.  Sherman's  examination  continued. 

By  Mr.  Stanbery  : 

Question,  After  the  restoration  of  Mr.  Stanton  to  the  War  Office  upon  the 
vote  of  the  Senate,  did  you  form  an  opinion  as  to  whether  the  good  of  the  ser- 
yice  required  another  man  in  that  office  than  Mr.  Stanton  ? 

Mr.  Manager  Butlbr.  Stay  a  moment.  We  object.  Will  you  reduce  the 
question  to  writing? 

The  Chief  Justice.  The  counsel  for  the  President  will  please  reduce  the 
question  to  writing. 

Mr.  Stanbery.  I  am  perfectly  willing  to  do  so,  though  lean  hardly  be  called 
to  do  80  at  the  request  of  the  learned  manager.  I  made  a  similar  request  to  him 
more  than  once,  and  it  was  never  complied  with. 

The  Chief  Justice.  The  rule  requires  that  it  be  done. 

Mr.  Manager  Butler.  1  beg  a  thousand  pardon?.  Whenever  it  was  intimated 
by  the  Chief  Justice  it  was  done.  It  is  not  a  matter  of  kindness ;  it  is  a  matter 
ot  rule. 

Mr.  Stanbery.  Mr.  Chief  Justice,  my  impression  was  that  that  rule  applied 
to  a  question  put  by  a  senator,  not  to  the  questions  of  counsel.  Otherwise  we 
should  never  get  through.  It  is  a  question  put  by  a  senator  that  must  be  in 
writing.    I  may  be  mistaken,  however. 

The  Chief  Justice.  The  Secretary  will  read  the  rule. 

The  Secretary  read  Rule  15,  as  follows : 

XV.  All  motioDs  made  by  the  parties  or  tlicir  counsel  shall  be  addressed  to  the  presiding 
officer,  and  if  he  or  any  senator  shall  require  it,  they  shall  be  committed  to  writiug  and  read 
at  the  Secretary's  table. 

The  Chief  Justice.  The  counsel  will  please  reduce  their  question  to  writing. 
The  question  was  reduced  to  writing. 

The  Chief  Justice.  The  Secretary  will  read  the  quea^ion  proposed  by  the 
counsel  for  the  President. 

The  Secretary  read  as  follows  : 

Question.  After  the  restoration  of  Mr.  Stanton  to  office  did  you  form  an  opinion  whether 
tlM  good  of  the  service  required  a  Secretary  of  War  other  than  Mr.  Stanton ;  and  if  so,  did  you 
eooimunicate  that  opinion  to  the  President  7 

Mr.  Manager  Bingham.  Mr.  President  and  Senators,  we  desire  to  state  very 
briefly  to  the  Senate  the  ground  upon  which  we  object  to  this  question.  It  is 
that  matters  of  opinion  are  never  admissible  in  judicial  proceedings,  but  in  cer- 
tain exceptional  cases,  cases  involving  professional  skill,  &c. ;  it  is  not  neces- 
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sary  that  I  ahould  enumerate  them.  It  is  not  to  be  supposed  for  a  moment 
that  there  is  a  member  of  the  Senate  who  can  entertain  the  opinion  that  a 
question  of  the  kind  now  presented  is  competent  under  anj  possible  circum- 
stances in  any  tribunal  of  justice.  It  must  occur  to  senators  tiiat  the  ordinary 
testa  of  truth  cannot  be  applied  to  it  at  all ;  and  in  saying  that,  my  remark  has 
no  relation  at  all  to  the  truthfi^ness  or  veracity  of  the  witness.  There  is  noth- 
ing upon  which  the  Senate  could  pronounce  any  judgment  whatever.  Are  they 
to  decide  a  question  upon  the  opinions  of  forty  or  forty  thousand  men  what 
might  be  for  the  good  of  the  service  ?  The  question  involved  here  is  a  viola- 
tion of  the  laws  of  the  land.  It  is  a  question  of  fact  that  is  to  bo  dealt  with 
by  witnesses  ;  and  it  is  a  question  of  law  and  fact  that  is  to  be  dealt  with  by 
the  Senate. 

Now,  this  matter  of  opinion  may  just  as  well  be  extended  one  step  further, 
if  it  is  to  be  allowed  at  all.  After  giving  his  opinion  of  what  might  be  requi* 
site  to  the  public  service,  the  next  thing  in  order  would  be  the  witness's  opinion 
as  to  the  obligations  of  the  law,  the  restrictions  of  the  law,  the  prohibitions  of 
the  law.  We  cannot  suppose  that  the  Senate  will  entertain  such  a  question  for 
a  moment.  It  must  occur  to  the  Senate  that  by  adopting  such  a  rule  as  this  it 
is  impossible  to  see  the  limit  of  the  inquiry  or  the  end  of  the  investigation. 
If  it  be  competent  for  this  witness  to  deliver  this  opinion,  it  is  equally  compe- 
tent for  forty  thousand  other  men  in  this  country  to  deliver  their  opinions  to  the 
Senate ;  and  then,  when  is  the  inquiry  to  end  ?  We  object  to  it  as  utterly 
incompetent. 

Mr.  Stanbbry.  Mr.  Chief  Justice  and  Senators,  if  ever  there  was  a  case 
involving  a  question  of  intention,  a  question  of  conduct,  a  question  as  to  acts 
which  might  be  criminal  or  might  be  indifferent  according  to  the  intent  of  the 
party  who  committed  them,  this  is  one  of  that  class.  It  is  upon  that  question 
of  intent  (which  the  gentleman  know  is  vital  to  their  case,  which  they  know 
as  well  as  we  know  they  must  make  out  by  some  proof  or  other)  that  a 
great  deal  of  their  testimony  has  been  offered,  whether  successfully  or  not  I 
leave  the  Senate  to  determine ;  but  with  that  view  much  of  their  testimony  has 
been  offered  and  has  been  insisted  upon.  That  is,  it  has  been  to  show  with 
what  intent  did  the  President  remove  Mr.  Stanton.  They  say  the  intent  was 
against  the  public  good,  in  the  way  of  usurpation,  to  get  possession  of  that  War 
Office  and  drive  out  a  meritorious  officer,  and  put  a  tool,  or,  as  they  say,  in  one 
of  their  statements,  a  slave,  in  his  place. 

Upon  that  question  of  conduct,  senators,  what  now  do  we  propose  to  offer  to 
you  ?  That  the  second  officer  of  the  army — and  we  do  not  propose  to  stop  with 
him — that  this  high  officer  of  the  army,  seeing  the  complication  and  difficulty 
in  which  that  office  was,  by  the  restoration  of  Mr.  Stanton  to  it,  formed  the 
opinion  himself  that  for  the  good  of  the  service  Mr.  Stanton  ought  to  go  out  and 
some  one  else  take  the  place.  Who  could  be  a  better  judge  of  the  good  of  the 
service  than  the  distinguished  officer  who  is  now  about  to  speak  'i 

Bnt  the  gentlemen  say  what  are  his  opinions  more  than  another  man's  opinions, 
if  they  are  merely  given  as  abstract  opinions  ?  We  do  not  intend  to  use  them 
as  abstract  opinions.  The  gentlemen  did  not  read  the  whole  question.  It  is  not 
merely  what  opinion  had  you,  General  Sherman ;  but  having  formed  that  opinion, 
did  you  communicate  it  to  the  President,  that  the  good  of  the  service  required 
Mr.  Stanton  to  leave  that  department;  and  that  in  your  judgment,  acting,  for 
the  good  of  the  service,  some  other  man  ought  to  be  there  1 

This  is  no  declaration  of  the  President  we  are  upon  now.  This  is  a  commu- 
nication made  to  him  to  regulate  his  conduct,  to  justify  him ;  indeed,  to  call 
upon  him  to  look  to  the  good  of  the  service,  and  to  be  rid,  if  possible,  in.  some 
way,  of  that  unpleasant  complication.  Any  one  can  see  there  was  a  complica- 
tion there  tliat  must,  in  some  way  or  other,  be  got  rid  of;  for  look  at  what  the 
managers  have  put  in  evidence !     It  appears  by  Mr.  Stanton's  own  statement, 
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that  from  the  12th  of  Attest,  1867,  Mr.  Stanton  bad  never  seen  the  Presidenty 
has  never  entered  the  Executive  Mansion,  has  never  sat  at  that  board  where 
the  President's  legal  advisers,  the  heads  of  departments,  are  bound  to  be  under 
the  Constitution. 

Will  they  say  that  the  relations  between  him  and  the  President  had  got  to 
that  pitch  that  Mr.  Stanton  was  unwilling  to  go  there  lest  he  might  not  be 
admitted  ?  He  never  made  that  attempt ;  but  that  is  not  all :  Mr.  Stanton  says 
deliberately,  on  the  4th  of  March,  in  his  communication  to  the  House  of  Hep- 
resentatives,  when  he  sent  the  correspondence  between  the  President  and  Gen- 
eral Grant :  '*  I  have  not  only  not  seen  the  President,  but  I  have  had  no  offi- 
cial communication  with  the  President  since  the  12th  of  August,  1867."  How 
is  the  army  to  get  along  with  that  sort  of  thing?  How  is  the  service  to  be 
benefited  in  that  way  ?  Certainly  it  is  for  the  benefit  of  the  service  that  the 
President  should  have  there  some  one  with  whom  he  can  advise  as  to  what  is  to 
be  done  in  regard  to  the  army. 

But  what  has  the  Secretary  of  War  become  ?  One  of  two  things  is  inevi- 
table :  he  is  running  the  War  Department  without  any  advice  ox  consmtation  with 
the  President,  or  he  is  doing  notning.  Ought  that  to  be  the  position  of  a  Sec- 
retary of  War  ?  The  President  could  not  get  out  of  that  difficulty.  He  might 
have  got  out  of  it,  perhaps,  by  humbling  himself  before  Mr.  Stanton,  by  send- 
ing him  a  not-e  of  apology  that  he  had  ever  suspended  him.  By  humbling  him- 
self to  his  subordinate  it  might  have  been  that  Mr.  Stanton  would  have 
forgiven  him.     Would  you  ask  him  to  do  that,  senators  ? 

Now,  when  you  arc  looking  to  motives,  when  you  consider  the  provocations 
that  the  President  has  had,  when  beyond  that  you  see  the  necessities  of  the  public 
service  placed  in  that  situation  that  no  longer  can  there  be  any  communication 
between  the  Secretary  of  War  and  the  President,  is  it  fit  that  the  public  service 
should  be  carried  on  in  that  way,  just  to  enable  the  Secretary  of  War  to  hold 
on  to  his  office  and  become  a  mere  locum  tenens  ?  Then,  when  you  are  consid- 
ering the  conduct,  the  intentions,  and  the  matter  that  is  in  the  mind  of  the  Presi- 
dent to  get  rid  of  Stanton — undoubtedly  he  had  that  matter  in  his  mind — when 
you  find  that  he  has  been  advised,  not  only  as  we  propose  to  prove,  by  General 
Sherman  himself,  that  the  good  of  the  service  required  that  that  difficulty  should 
be  ended,  but  that  General  Sherman,  as  I  shall  undertake  to  prove,  communicated 
also  the  opinion  of  General  Grant  to  the  very  same  point,  and  when,  as  I  tell 
you,  we  shall  follow  it  up  by  the  agreement  of  these  two  distinguished  generals 
to  go  to  Mr.  Stanton  and  to  tell  him  that,  for  the  good  of  the  service,  he  ought 
to  resign,  as  he  had  intimated  when  the  President  first  suspended  him  that  he 
would  resign,  the  Senate  being  here  to  take  care  that  the  President  got  no 
improper  man  there — now,  when  you  are  trying  the  President  for  his  intentions, 
whether  he  acted  in  good  faith  or  bad  faith,  senators,  will  you  shut  out  from  him 
the  advice  that  he  received  from  these  two  distinguished  officers,  and  will  you 
allow  the  managers  still  to  say  that  he  acted  without  advice,  that  he' acted  for 
the  very  purpose  of  removing  a  faithful  officer  and  getting  in  his  place  some 
tool  or  slave  of  his  ?  When  it  was  said  to  him  that  there  should  be  a  change 
for  the  benefit  of  the  service,  can  you  not  extend  to  him  so  much  charity  as  to 
believe  that  he  would  be  impressed  by  the  opinions  of  these  two  distinguished 
generals  ?  They  say  they  did  not  intend  to  make  themselves  parties  to  the 
controversy,  but  xhfiy  saw,  as  things  stood  there,  that  either  the  President  must 
go  out  or  Mr.  Stanton.  That  was  the  character  of  it.  It  is  with  this  view  that 
we  offer  this  testimony,  and  I  trust  this  is  not  to  be  ruled  out. 

Mr.  Manager  Butler.  Mr.  President,  Senators,  I  foresaw  if  w^  did  not 
remain  long  enough  in  session,  which  the  late  hour  of  the  night  on  Saturday 
warned  us  not  to  do,  to  finish  this  witness,  so  that  only  the  usual  rule  of  recall- 
ing would  be  enforced,  that  the  stru^e  would  be  renewed  again  in  some  form 
to-day  to  get  in  the  declarations  of  the  President  or  declarations  to  the  President ; 
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and  now  the  proposition  is  to  ask  General  Sherman  whether  he  did  not  form 
an  opinion  that  it  was  necessary  that  Mr.  Stanton  should  he  removed. 

Mr.  Stanbery.  I  did  not  saj  **  removed." 

Mr.  Manager  Butler,  (to  the  Secretary.)  Allow  me  to  have  the  question.  I 
believe  I  am  correct.    (Obtaining  the  question.)    What  is  it? 

Whether  the  good  of  the  service  required  a  Secretary  of  War  other  than  Mr.  Stanton,  and 
if  80,  did  you  not  communicate  that  opinion  to  the  President. 

Of  course  there  could  not  be  any  other  Secretary  of  War  but  Mr.  Stanton, 
nnleas  Mr.  Stanton  resigned  or  was  removed.  It  would  be  a  good  deal  more  to 
the  purpose  to  ask  him  whether  he  communicated  that  opinion  to  Mr.  Stanton, 
if  it  may  be  put  in  at  all,  because  Mr.  Stanton  could  have  resigned. 

Mr.  EvARTS.  We  will  follow  it  up  with  that. 

Mr.  Manager  Butlbr.  Quomque  tandem  abulere  nostra  patientia  /  I  am  not 
able  to  say  to  what  extent  you  will  go  in  offers ;  but  I  am  very  glad  we  are  told 
that  is  to  be  done  and  these  tentative  experiments  are  to  go  on,  for  what  pur- 
pose, senators,  you  will  judge ;  certainly  for  no  legal  purpose.  Now,  it  is  said 
that  it  is  necessary  to  put  this  in,  and  the  argument  is  pressed  that  was  used  on 
Saturday,  "We  must  show  that  or  we  cannot  defend  the  President."  Well,  If 
yon  cannot  defend  the  President  without  another  breach  of  the  law  for  his 
breach  of  the  law,  I  do  not  see  any  necessity  for  his  being  defended.  You  are 
breaking  the  law  to  defend  him,  because  you  are  putting  in  testimony  that  has 
no  relevancy,  no  pertinency,  no  competency  under  the  law.  After  you  have  let 
this  come  in,  senators,  if  you  can  do  so,  will  yon  allow  me  to  ask  General 
Sherman  whether  he  did  not  come  to  an  equally  firm  opinion  that  it  was  for  thp 
good  of  the  service,  or  for  the  good  of  the  country,  that  Johnson  should  be 
removed  ?  The  learned  Attorney  General  says  he  came  to  the  opinion  that  this 
complication,  as  he  called  it,  should  be  broken  up.  I  think  most  of  us  came  to 
that  conclusion — but  how?  General  Sherman  might  think  it  was  by  removing 
Mr.  Stanton ;  General  Grant  might  think  it  was  by  removing  Johnson.  The 
House  of  Representatives  have  thought  that  the  complication  could  be  broken 
up  by  the  removal  of  Johnson.  Are  you  going  to  put  in  General  Sherman's 
opinion  to  counterbalance  the  weight  of  the  opinion  of  the  House  of  Represent- 
atives? 

Again,  will  the  next  question  be  put  to  General  Sherman  whether,  if  he 
thought  it  was  better  to  remove  Stanton  and  put  in  Thomas,  that  would  be  a 
good  change  for  the  good  of  the  service ;  or  shall  we  be  allowed  on  another 
article  to  show  that  General  Sherman  did  not  think  it  was  a  good  plan  to  put 
in  Thomas,  and  so  convict  the  President  of  a  w^ong  intent,  because  General 
Sherman  thought  Thomas  was  a  bad  man,  and,  therefore,  the  President  is  guilty 
if  he  put  him  in  ?  Because  General  Sherman  thought  that  Mr.  Stanton  was  a 
bad  man,  therefore  it  was  for  the  good  of  the  service  to  put  Stanton  out,  and 
therefore  the  President  is  innocent  in  putting  him  out — that  seems  to  be  the 
proposition.  Can  we  go  into  this  region  of  opinion  ?  I  speak  wholly  without 
reference  to  the  witness.  I  am  now  speaking  wholly  upon  the  general  princi- 
ple of  opinions  of  men.  That  will  send  us  into  another  region  of  inquiry  which 
we  do  not  want  to  go  into.  If  this  testimony  comes  in,  we  shall  then  have  to 
ask  General  Sherman  what  were  your  relations  with  Mr.  Stanton  ?  Have  you 
had  a  quarrel  with  him  ?  Did  you  not  think  it  would  be  better  for  the  service 
if  you  could  get  rid  of  your  enemy  ?  Was  not  that  the  thing  ?  Was  there  not 
an  unfortunate  difficulty  between  you  ?  If  you  allow  this  opinion  to  go  in,  you 
cannot  prevent  our  going  into  the  various  considerations  which  would  make 
this  opinion  of  little  value.  It  is  that  kind  of  inquiry  into  which  I  have  no 
desire  to  enter,  and  I  pray  this  Senate  not  to  enter,  for  the  good  of  the  country 
and  for  the  integrity  of  the  law.  That  is  the  next  question  we  shall  have  to 
ask — ^what  were  the  grounds  of  your  opinion  ? 

Again,  we  shall  have  to  go  further.    We  shall  have  to  call  as  many  men  on  the 
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otber  Bide  as  we  can.  If  Oeneral  Sfaerman  is  put  in  here  as  an  expert,  we  shall 
have  to  call  General  Sheridan  and  Greneral  Thomas — I  mean  George  H.  Thomas 
alwayp — and  General  Meade,  and  other  men  of  equal  experience,  to  say  whether 
npon  the  whole  they  did  not  think  it  was  for  the  best  to  keep  Mr.  Stanton  in, 
and  whether  they  communicated  their  opinions  to  the  President  and  to  Mr. 
Stanton.  But  I  think  nothing  can  more  clearly  demonstrate  the  fact  that  this 
cannot  be  evidence.  If  it  is  put  on  the  ground  that  he  is  an  expert  as  an  army 
officer,  then  we  have  army  officers,  if  not  quite  as  expert,  yet  as  much  experts 
in  the  eye  of  the  law  as  he  is,  and  the  struggle  will  be  here  on  which  side  would 
be  the  most  of  them. 

There  id  another  purpose  on  which  this  is  put  iii.  It  is  said  it  is  put  in  to 
show  that  the  President  had  not  a  wron^  intent.  There  has  been  a  great  deal 
said  here  about  intent  which,  I  think,  deserves  a  word  of  comment,  as  though 
the  intent  has  got  to  be  proved  by  somebody  that  the  President  told  he  had  a 
wrong  intent.  That  seems  to  be  the  proposition  as  put  forward,  that  yon  have 
to  bring  some  direct  proof,  some  man  who  heard  the  President  say  he  had  a  bad 
intent,  or  something  equivalent  to  that.  The  question  before  you  is,  did  Mr. 
Johnson  break  the  law  of  the  land  when  he  removed  Mr.  Stanton?  If  he  did 
break  the  law  of  the  land  when  he  removed  Mr.  Stanton,  what  then  ?  Then 
the  law  supplies  the  intent,  and  says  that  no  man  can  do  wrong  intending  right. 
That  illustrates  this  question  in  another  view;  because,  suppose  it  is  for  the  good 
of  the  service  and  it  is  demonstrated  that  it  is  best  for  the  good  of  the  service 
that  Mr.  Stanton  should  be  put  out,  does  that  justify  the  President  in  breaking 
the  law  of  the  land  to  get  him  out  ?  Does  that  aid  his  .intent  ?  Shall  you  do 
evil  that  good  may  come  ?  Can  you  do  that  under  any  state  of  circumstances  1 
The  question  is  not  whether  it  was  best  to.  have*  Mr.  Stanton  out.  Upon  that 
question  senators  may  be  divided  in  opinion.  There  may  be  many  men,  for 
aught  I  know  or  aught  I  care,  there  may  be  senators  who  think  that  it  would 
be  lest  to  have  Stanton  out ;  but  that  is  not  the  question  at  all.  Admit  it ;  the 
question  is,  in  it  best  to  break  the  law  of  the  land  by  the  chief  executive  officer 
in  order  to  got  him  out  ?  Is  it  best  to  strain  the  Constitution  and  the  laws  in 
order  to  get  him  out  ?  However  much  he  may  desire  to  do  it,  the  fact  that  the 
Secretary  is*  a  bad  officer  does  not  give  the  President  a  right  to  do  an  illegal 
thing  to  get  him  out.  See  where  you  are  coming,  senators.  It  is  this,  that  it 
is  a  justification  for  the  President  or  any  other  executive  officer  to  break  the  law 
of  the  land  if  he  can  show  that  he  did  what  he  thought  was  a  good  thing  by 
doing  it. 

I  am  aware  that  the  executive  office,  if  I  go  to  history,  has  been  carried  on  a 
little  upon  that  idea.  Let  me  illustrate :  you  senators  and  house  of  represent- 
atives, agreeing  together  as  the  Congress  of  the  United  States,  passed  a  law  that 
no  man  should  hold  office  in  the  southern  States  that  could  not  take  the  oath  of 
loyalty ;  and  I  am  aware  that  the  President  of  the  United  States — ^he  ong^ht  to 
have  been  impeached  for  it — boldly  put  men  into  office  who  could  not  take  that 
oath  in  the  south,  and  paid  them  their  salaries,  and  justified  it  before  the  Senate 
and  the  House  of  Representatives  on  the  ground  that  he  thought  he  was  doing 
the  best  for  the  service  to  do  it — a  breach  of  the  law  which,  if  the  House  and 
the  country  had  time  to  follow  himi  in  the  innumerable  things  he  has  done, 
would  and  ought  to  have  been  presented  as  ground  for  impeachment.  It  is  one 
of  his  crimes.  And  now  he  comes  here  and  before  the  Senate  of  the  United 
States  says,  "Well,  i  got  advice  that  such  a  roan  was  not  a  good  officer,  and, 
therefore,  I  broke  the  law  to  put  him  out,  and  that  is  my  excuse."  Is  it  an 
excuse  ? 

But  one  other  thing  to  which  I  wish  to  call  your  attention,  because  you  have 
heard  it  here  over  and  over  again,  is  this  :  it  is  said  that  Mr.  Stanton  has  not 
had  a  seat  in  that  board,  that  cabinet  council,  since  the  12th  of  August  last. 
Whose  fault  was  that  ?    He  attended  every  meeting  np  to  within  a  week  of  the 
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12th  of  August.  He  did  his  dutj  up  to  within  a  week  of  the  12th  of  August. 
He  was  notified  that  suspension  was  coming.  He  was  then  suspended  until  the 
13th  of  January ;  and  when  he  came  hack  into  the  office  it  was  not  for  the 
President  to  humhle  himself,  hut  it  was  for  him  to  notify  him  as  the  head  of  a 
department  to  come  and  take  his  seat  if  he  so  desired ;  but  that  notice  never 
came.  It  was  not  for  him  to  thrust  himself  upon  the  President,  but  it  was  for 
him  to  go  when  he  understood  his  presence  would  be  agreeable. 

But  that  is  put  forward  here  as  thonn^h  this  government  could  not  go  on  without 
a  cabinet  board ;  and  the  learned  counsel  has  just  told  us  that  it  is  a  constitu- 

■  tional  board.     Upon  that  I  want  to  take  issue,  once  for  all,  senators ;  it  is  an 
unconstitutional  boai:d.     There  is  not  one  word  in  the  Constitution  about  a 

\  cabinet  or  a  board. .  Jeremy  Bentham  said,  years  ago,  that  a  board  was  always  a 
shield,  and  there  has  been  an  attempt  in  some  of  the  later  Presidents  to  get  these 
boards  around  them  to  shield  them  in  their  acts  as  a  board.  The  Constitution  says 
that  the  principal  officers  of  the  departments  may  be  called  upon  in  their  respective 
offices,  in  regard  to  their  duties,  to  give  opinions  in  writing  to  the  President ;  and 
the  earlier  Presidents  called  upon  their  cabinet  officers  for  opinions  m  writing. 
I  have  on  my  table  here  an  opinion  that  Thomas  Jefferson  gave  to  Washington, 
«bout  his  right  to  appoint  emoassadors,  in  writing.  They  are  not  to  be  a  board, 
not  to  sit  down  and  consult,  nor  to  have  cabinet  counsels.  That  is  an  assumption 
of  executive  power  that  has  grown  up  little  by  little  from  the  cabinets  of  the  Old 
World.  These  heads  of  departments  were  given  to  the  President  as  aids,  and 
not  as  a  shield,  and  he  now  will  attempt  to  ^ield  himself,  perhaps,  imder  their 
advice  and  under  their  action.  It  is  not  mere  form.  The  opinion  in  writing 
was  required  by  the  Constitution — why  ?  Because  the  framers  of  the  Consti- 
tution well  knew  that  there  were  cabinet  councils,  and  from  the  initials  of  a 
cabinet  council  in  England  came  that  celebrated  word  "  cabal,"  which  has  been 
the  synonym  of  all  that  was  vile  in  political  combinations  from  that  day  to  this ; 
and  knowing  that,  it  would  seem  almost  with  prescience  that  they  required 
not  that  there  should  be  verbal  communications  semi-weekly  by  which  things 
might  be  arranged  and  by  which  a  secret  conclave  might  be  held,  but  that 
there  should  be  what?  That  there  should  be  written  opinions  asked  and 
given,  so  that  they  might  be  known  of  all  men ;  so  that  the  President  could 
not  say,  "  Why,  I  got  this  advice  from  my  cabinet  counsellor,''  unless  he 
showed  it  in  writing,  and  so  that  the  cabinet  counsellor  should  not  say 
that  he  failed  to  give  this  advice,  because  the  President  might  show  it  in 
writing.  Think  of  this  cabinet  and  what  it  has  got  to  be !  Picture  to  your- 
selves, senators.  President  Johnson  and  Lorenzo  Thomas  in  cabinet  consultation 
to  shield  the  President!  If  Lorenzo  Thomas  was  rightly  appointed,  then  of 
course  he  can  go  into  cabinet  considtation.  If  they  have  a  right  to  put  in  con- 
sultation one  cabinet  officer  they  have  a  right  to  put  in  another.  If  they  have 
a  right  to  put  in  the  opinion  of  the  Attorney  General,  who,  by  the  way,  is  not 
by  the  law  a  cabinet  officer  in  thcsense  in  which  it  is  said  a  head  of  a  depart- 
ment is — if  they  have  a  right  to  put  in  the  opinion  of  one  head  of  a  department 
they  have  a  right  to  pnt  in  another ;  if  a  permanent,  then  a  temporary  cabinet 
officer ;  if  a  temporary  head  of  a  department,  then  an  ad  interim  one.  I  find 
no  dereliction  of  duty  on  the  part  of  Mr.  Stanton  in  this ;  nothinj2:  showing  that 
the  War  Department  could  not  go  on.  Let  them  show  that  the  President  has 
ever  done  according  to  the  Constitution,  asked  Mr.  Stanton  any  opinion  in 
writing  as  to  the  duties  of  his  department,  or  that  he  has  ever  sent  an  order  to 
him  which  he  disobeyed  ;  and  that  will  be  pertinent ;  that  will  show  a  reason  ; 
but  I  pray  the  Senate  not  to  let  us  go  into  the  region  of  opinion 

I  have  taken  this  much  time,  senators,  because  I  think  we  save  time  by  taking 
it,  if  we  come  to  the  right  decision  to-day  to  keep  out  this  range  of  opinion. 
This  case  is  to  be  tried  by  your  opinion ;  not  upon  your  opinion  as  to  whether 
Stanton  is  a  good  or  a  ba!a  officeri  but  upon  the  opinion  that,  whether  good  or 
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hgi,  the  President  broke  the  law  in  removiDg  him,  and  must  take  the  eonie- 
qnences  of  that  breach  of  the  law.  It  is  said  that  he  broke  it  in  order  to  ^t 
into  court.  I  agree  that  if  his  counsel  are  correct  he  is  in  coort,  and  in  a  court 
where  he  will  have  the  full  benefit  of  having  the  law  settled  forever. 

Mr.  EvARTS  rose. 

Mr.  CoNKLiNO.  Before  the  counsel  proceeds  I  beg  to  submit  a  question,  which 
I  send  to  the  desk  in  writing. 

The  Chief  Justice.  The  question  propounded  bj  the  seaator  from  New 
York  will  be  read. 

The  Secretary  read  as  follows : 

Question.  Do  the  couDsel  for  the  respondent  offer  at  this  point  to  show  bj  the  witness  that 
1m  advised  the  President  to  remove  Mr.  Stanton  in  the  manner  adopted  by  the  President,  or 
merely  that  bo  advised  the  President  to  nominate  for  the  action  of  the  Senate  some  penon 
other  than  Mr.  Stanton  ? 

Mr.  Stanbbby.  We  do  not  propose  either.  We  propose  simply  to  show  that  he 
gave  his  opinion  that  for  the  good  of  the  service  somebody  else  ought  to  be  there. 

Mr.  MaYiager  Butler.  Without  regard  to  the  mode  1 

Mr.  Stanbbby.  We  do  not  propose  to  show  that  he  advised  him  about  the 
mode  of  removal ;  but  we  propose  to  show  this  opinion  communicated  to  the 
Pkvsident. 

Mr.  EvARTS.  Mr.  Chief  Justice  and  Senators,  I  do  not  propose,  upMon  this 

auestion  of  evidence,  to  discuss  the  constitutional  relations  of  the  President  of 
be  United  States  to  his  cabinet,  nor  to  anticipate  in  the  least  the  consideration 
of  the  merits  of  this  caee,  as  they  shall  finally  be  the  subject  of  discussion. 
If  the  accusations  against  the  President  of  the  United  Slates,  upon  which  he  is 
on  trial  here,  and  judgment  upon  which  must  resnlt  in  his  deposition  from  his 
great  office  and  a  call  upon  the  people  of  the  United  States  to  choose  his  suc- 
cessor, turn  wholly  upon  the  mere  question  of  whether  the  President  has  been 
guilty  of  a  formal  violation  of  a  statute  law,  which  might  subject  him  to  a  six 
cents'  fine  or  a  ten  days'  imprisonment,  if  he  were  indicted  for  it — if  that  is  the 
measure  and  the  strength  (as,  when  it  comes  to  question  of  evidence,  is  con- 
stantly urged  upon  you)  of  this  accusation,  I  think  that  the  honorable  manager, 
who  so  eloquently  and  warmly  pressed  upon  you  the  consideration  that  Warren 
Hastings's  trial  was  nothing  to  this,  was  a  little  out  of  place.  If  they  will 
make  it  just  as  it  would  be  if  the  President  had  been  indicted  under  the  civil- 
tenure  act,  when  he  could  have  been  found  guilty  or  innocent  under  the  cir- 
cumstances of  the  act,  and  then  the  punishment  could  have  been  made  appro- 
priate to  the  circumstances  of  its  actual  formal  technical  infraction,  we  could 
understand  that  trial ;  and  that  is  open  to  the  House  of  Representatives  or  to 
any  informer  at  any  time.  On  the  contrary,  through  hours  and  pages  of  elo- 
quence, the  mere  act  and  fact  of  the  removal  of  Mr.  Stanton  is  made  the  cir- 
cumstance or  corpus  delicti  upon  which,  in  respect  to  its  motives,  its  purposes, 
its  tendencies,  its  results,  the  *'  high  crime,"  in  the  constitutional  sense  of  that 
term,  which  would  call  for  a  removal  from  office  of  the  Chief  Magistrate  by 
reason  of  some  grave  public  interest  being  injured,  is  made  the  topic  of  argu- 
ment and  of  proof. 

Now,  Mr.  Chief  Justice  and  Senators,  you  cannot  fail  to  see  that  General 
Sherman  is  not  called  here  as  an  expert  to  give  an  opinion  whether  Mr.  Stanton 
is  a  good  Secretary  of  War  or  not.  He  is  not  called  here  as  an  expert  to  assist 
your  judgment  in  determining  whether  or  no  it  was  for  the  public  interest  that 
Mr.  Stanton  should  be  removed,  in  the  sense  of  determining  whether  this  form 
of  removal  was  legal  or  not.  He  is  introduced  here  as  the  second  in  command 
over  the  armies  of  the  United  States,  and  to  show  an  opinion  on  his  part,  a  as 
military  man  and  in  that  position,  that  the  military  service  required  for  its 
proper  conduct  that  a  Secretary  should  take  the  place  of  Mr.  Stanton  whose 
lelations  to  that  service  and  to  the  Oonunander-ui-Ofaief  were  not  such  as  those 
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of  Mr.  Stanton  were,  that  tliat  opinion  was  eommnnicated  to  the  Preaident. 
We  shall  enlarge  the  area  by  ahowing  that  it  was  shared  in  by  other  competent 
mOitary  authority. 

And,  now,  if  a  President  of  the  United  States,  when  brought  under  trial 
before  a  court  of  impeachment  upon  impeaehment,  is  nut  at  liberty  in  his  defence 
to  show  that  the  acts  which  are  brought  in  question  as  against  the  public 
interest  and  with  bad  motives,  and  to  obstruct  laws,  and  to  disturb  the  public 
peace,  acts  wantonly  done,  recklessly  done,  violently  done,  were  proper  and 
necessary  in  the  judgment  of  those  most  competent  to  think,  most  competent 
to  advise,  most  responsible  to  the  c6untry  in  every  sense  for  their  opinions  and 
their  advice,  what  can  he  show  ?  Is  it  not  proper  for  him  to  prove  that,  fur- 
nished with  those  opinions  and  supported  by  those  opinions,  (whether,  in  fact, 
which  is  yet  to  be  determined,  he  adopted  a  mode  that  was  unjustifiable  or  not; 
and  whether  you  shall  adjudge  the  mode  to  be  criminal  or  not,  is  not  now 
important,)  he  acced  in  such  a  manner  that  the  motives  and  the  objects  which 
he  had  in  view  were  of  the  public  service,  and  for  the  public  service,  and  based 
upon  the  intelligent  and  responsible  opinion  and  advice  of  those  in  whom  the 
service  and  the  community  generally  had,  and  upon  the  best  foundations,  the 
most  abiding  confidence. 

Now,  senators,  reflect ;  you  are  taking  part  in  a  solemn  transaction  which  is 
to  e£fect,  in  your  unfavorable  judgment,  a  removal  of  the  Chief  Magistrate  of 
the  nation  for  some  offence  that  he  has  committed  against*  the  public  welfiire 
with  bad  motives  and  for  an  improper  purpose ;  and  we  offer  to  show  you  that 
upon  consultations  and  deliberations  and  aavice  from  those  wholly  unconnected 
with  any  matters  of  personal  controversy  and  any  matters  of  political  contro- 
versy, and  occupying  solely  the  position  of  duty  and  responsibility  in  the  mili- 
tary service  of  the  country,  he  acted  and  desired  to  accomplish  this  change. 
We  cannot  prove  everything  in  a  breath ;  nor  is  it  a  criticism  on  tostimonr 
justly  to  exclude  it,  that  it  does  not  in  itself  prove  all ;  but  if  it  shall  be  folio  weo, 
as  it  will  be,  by  evidence  of  equal  authority  and  weight  and  by  efforts  of  the 
President,  or  authority  to  make  efforts  given  by  the  President  to  secure  a 
change  in  the  control  of  this  office  which  the  military  service  of  the  country 
thus  demanded,  we  shall  have  shown  you  by  an  absolute  negative  that  this 
intention,  this  motive,  this  public  injury,  so  venemently,  so  profusely  imputed 
in  the  course  of  the  arguments,  so  definitely  charged  in  the  articles,  had  ho 
foundation  whatever. 

Mr.  Manager  Bingham.  Mr.  President  and  Senators,  after  the  very  pertinent 
question  that  was  propounded  by  one  of  the  senators  to  the  counsel  for  the  Pres- 
ident had  been  put,  nothing  more  would  have  been  said  by  the  managers  but 
for  the  argument  that  has  since  been  interposed.  The  suggestion  made  by  the 
honorable  senator  shows  the  utter  incompetency  and  absurdity  of  the  proposi- 
tion tl^t  is  pretfented  here  now :  that  was  whether  you  proposed  to  ask  of  the 
witness  that  he  formed  the  opinion  and  expressed  it  to  the  Executive  that  he 
ought  to  remove  the  Secretary  of  War  in  the  mode  and  manner  that  he  did 
remove  him  or  attempt  to  remove  him.  Is  there  any  one  here  bold  enough  to 
say  that  if  he  had  formed  the  opinion  against  the  legality  of  the  proceeding  and 
had  so  expressed  himself  to  the  President  it  would  be  competent  for  us  to  intro- 
duce any  such  matter  here  as  a  mere  matter  of  opinion  to  prove  intent  or  to  ' 
prove  anything  else  against  the  President  i 

But,  apart  from  that,  the  reason  chiefly  why  I  rose  to  reply  to  the  utterances 
of  the  gentleman  who  has  jiut  taken  his  seat  is  this :  He  intimates  here  the 
extraordinary  opinion  for  himself  that  the  trial  in  a  court  of  justice  of  a  beggar 
arrested  in  your  streets  for  a  crime  punishable  with  six  cents  of  fine  or,  perchance, 
five  hours'  imprisonment,  is  subject  to  a  very  different  rule  of  evidence  and  of 
administrative  justice  from  that  which  previuls  and  applies  when  you  come  to 
pcosecute  the  Chief  Magistrate  of  the  nation.    The  Aneriean  people  will  enter- 
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tain  no  opinions  of  that  sort ;  nor  will  their  senators.  We  have  the  same  mle 
of  justice  and  the  same  rale  of  evidence  for  the  trial  of  the  President  of  the 
United  States  and  for  the  trial  of  the  most  defenceless  and  the  weakest  of  all 
onr  citieens- 

Mr.  EvARTS.  Will  the  honorable  manager  allow  me  to  say  that  the  only  illna- 
tration  I  used  was  of  an  indictment  against  the  Chief  Magistrate  of  the  Union 
on  trial  before  a  police  court  ? 

Mr.  Manager  Bingham.  I  supposed  myself  that  when  the  gentleman  made 
use  of  the  remark  he  intended  certainly  to  have  the  Senate  understand  that 
there  was  a  different  rule  of  evidence  and  of  administrative  justice  in  the  prose- 
cation  of  an  indictment  in  a  court  where  the  penalty  might  be  six  cents  from 
that  which  applic^d  in  the  prosecution  of  the  President  before  the  Senate. 

Mr.  Eva  rt8.  When  the  issues  are  different  the  evidence  will  be  different.  It 
does  not  depend  on  the  dignity  of  the  defendant. 

Mr.  Managf:^r  Bingham.  It  is  very  difficult  to  see  how  the  gentleman  can 
escape  from  the  position  which  he  has  assumed -here  before  the  Senate  by  mak- 
ing the  remark  that  he  supposed  the  President  to  be  prosecuted.  It  is  a  very 
grave  question  in  this  country  whether  the  President  can  be  prosecuted  in  the 
courts  of  the  Uoited  States  for  an  indictable  offence  before  he  is  impeached.  It 
has  been  incorporated  in  your  Oonstitution  that  after  he  has  been  impeached 
and  removed  he  may  be  indicted  and  prosecuted  for  the  crime.  I  do  not,  bow- 
ever,  stop  to  argue  that  question  now.  I  do  not  care  who  is  prosecuted  upon 
an  indictment,  whether  the  President  or  a  beggar,  the  same  rule  of  evidence 
applies  to  each.  I  do  not  care  who  is  impeached,  whether  it  be  the  President 
ot  the  United  States  or  the  lowest  civil  officer  in  the  service  of  the  United 
States  before  the  Senate,  the  same  rule  of  evidence  obtains,  and  the  common- 
law  maxim  applies  that  where  an  offence  is  charged  which  is  unlawful  in  itself, 
and  it  is  proveid  to  have  been  committed,  (as  Sieged  in  every  one  of  these 
articles,  and  established,  I  say,  by  the  proof  as  to  all  of  them,)  the  law  itself 
declares  that  the  intent  was  criminal,  and  it  is  for  the  accused  to  show  justifica- 
tion. That  is  the  language  of  the  books.  I  so  read  it  in  the  volume  lying 
before  me,  the  third  of  Greenleaf. 

I  do  not  stop  to  delay  the  Senate  by  reading  the  words  further  than  I  have 
recited  them,  that  where  the  act  is  unlawful  the  intent  is  established  by  the 
proof  of  the  fact  that  he  did  commit  the  unlawful  act.  As  I  intimated  befare, 
that  being  the  rule  of  evidence  as  to  the  intent,  which  was  very  adroitly  sug- 
gested as  the  reason  for  asking  this  extraordinary  question,  this  kind  of  testi- 
mony could  be  of  no  avail  unless,  indeed,  we  were  to  have  the  opinion  of  the 
Lieutenant  General  as  to  the  le^lity  of  the  act. 

I  remarked  before — and  upon  that  remark  I  stand — ^that  the  question  of  the 
legality  of  the  President's  conduct  is  not  to  be  settled  by  the  opinions  of  any 
witness  called  at  this  bar ;  it  is  to  be  settled  by  the  judgment  of  this  Senate ; 
and  it  is  to  be  settled  by  the  judgment  of  the  Senate  to  the  exclusion  of  every 
other  tribunal  on  the  earth,  for  it  is  so  written  in  your  Consticutiou.  Intents 
are  not  to  be  proved  in  any  conceivable  form  or  shape  by  the  opinions  of  any 
number  of  witnesses  aboat  the  legality  of  an  act.  The  law  and  the  judges  of 
the  law  will  determine  whether  the  act  was  unlawful ;  and  opinions,  though 
ever  so  often  formed  and*expressed  by  a  third  person,  cannot  make  an  unlawml 
act  a  legal  or  a  lawful  act,  and  cannot  get  rid  of  the  intention  which  the  law 
says  necessarily  follows  the  commission  of  an  anlawfnl  act. 

Well,  say  the  gentlemen  again,  the  President  was  taking  the  advice  of  hon- 
ored and  honorable  gentlemen  in  the  public  service.  The  Constitution,  as  the 
Senate  well  know,  indicates  who  shall  be  the  President's  advisers  in  such  a 
case  as  this  of  the  removal  of  the  head  of  a  department.  That  Constitution 
expressly  declares  that  he  may  appoint,  and  thereby  necessarily  remove,  the 
present  incumbent  by  and  with  the  advice  and  oonsent  of  the  Senate.    The 
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teniire-of-office  act,  following  the  GonBtitiitioii,  provided  farther  that  he  may,  for 
BUfficient  reasons  to  him  appearing,  suspend  the  incnmbent  and  take  the  advice 
of  the  Senate,  laying  the  facts  before  the  Senate,  with  the  evidence  upon  which 
he  acted,  whether  the  suspension  should  be  made  absolute.  The  President  did 
take  the  advice  of  the  Senate ;  he  did  suspend  this  officer  whose  removal  he 
undertakes  to  prove  now  by  individual  opinions  the  public  service  requires.  He 
sent  notice  of  that  suspension  to  the  Senate.  The  Senate,  as  his  constitutional 
adviser,  acted  upon  it.  They  gave  him  notice  that  they  advised  him  not  to 
attempt  any  further  interference  with  the  Secretary  for  the  Department  of  War. 
They  gave  him  notice  that  under  the  law  he  could  not  go  a  step  further.  He 
therefore  falls  back  upon  his  assumed  right,  and  undertakes  to  defy  the  Consti- 
tution, to  defy  the  tenure-of-office  act,  to  defy  the  Senate,  and  to  remove  the 
Secretary  of  War,  and  to  appoint  another  in  his  place  without  the  advice  and 
consent  of  anybody  except  such  as  he  chose  to  call  into  his  councils ;  and  now 
he  undertakes  to  justify  by  having  them  swear  to  their  opinions.  We  protest 
against  it  in  the  name  of  the  Constitution ;  we  protest  against  it  in  the  name  of 
'  the  laws  enacted  in  pursuance  of  the  Constitution ;  and  we  protest  against  it  in 
the  name  of  that  great  people  whom  we  this  day  represent,  and  whose  rights 
have  been  outrageously  betrayed,  and  are  now  being  audaciously  defied  b^ore 
this  tribunal. 

The  Chief  Justice.  The  Secretary  will  read  the  question. 

The  Secretary  read  as  follows : 

QfuHum,  After  the  restoration  of  Mr.  Stanton  to  office,  did  yon  form  an  opinion  whether 
the  good  of  the  service  required  a  Secretary  of  War  other  than  Mr.  Stanton  ;  and  if  so,  did 
you  communicate  that  opinion  to  the  President  f 

The  Chief  Justice.  The  Chief  Justice  will  submit  the  question  to  the 
Senate. 

Mr.  Con  NESS  called  for  the  yeas  and  nays,  and  they  were  ordered  ;  and  bein 
taken,  resulted — yeas  15,  nays  35 ;  as  follows  : 

Yeas — Messrs.  Anthony,  Bajard,  Buckalew,  Dixon.  Doolittle,  Fowler,  Grimes,  Hendricks, 
Johnson,  McCreery,  Patterson  of  Tennessee,  Ross,  Tmmbnll,  Van  Winkle,  audVickers — 15. 

Nays — Messrs.  Camerou,  Cattell,  Chandler,  Cole,  Conklinff,  Couness,  Corbett,  Cragin, 
Davis,  Drake,  £dinuuds,  Ferry,  Fessenden,  Frelinfi^huyscn,  Harlan,  Henderson,  Howard, 
Howe,  Morgan,  Morrill  of  Maine,  Morrill  of  Vermont,  Morton,  Norton,  Nye,  Patterson  of 
New  Hampshire,  Pomoroy,  Ramsey,  Sherman,  Stewart,  Thayer,  Tipton,  Willey,  Williams, 
Wilson,  and  Yates— 35. 

Not  voting —Messrs.  Sanlsbury,  Sprague,  Somner,  and  Wade— 4. 

So  the  question  was  decided  to  be  inadmissible. 

Mr.  Johnson.  Mr.  President,  I  send  to  the  Ohair  a  question. 

The  Chief  Justice.  The  Secretary  will  read  the  question  proposed  by  the 

senator  from  Maryland. 

The  Secretary  read  jas  follows  : 

Did  you  at  any  time,  and  when,  before  the  President  gave  the  order  for  the  removal  of  Mr. 
Stanton  as  Secretary  of  War,  advise  the  President  to  appoint  some  other  person  in  the  place 
of  Mr.  Stanton? 

Mr.  Manager  Butler.  To  that  we  have  the  honor  to  object  as  being  leading 
in  form,  and  not  only  in  form  bad,  bat  being  covered  by  the  vote  just  taken. 

Mr.  EvARTS.  I  suggest,  Mr.  Ohief  Justice,  that  the  objection  of  a  question 
being  leading  iu  form  cannot  be  made  when  it  is  put  by  a  member  of  the  court. 
I  have  never  understood  that  such  an  objection  eonld  be  made.  It  imputes  to 
the  court   the  idea  of  putting  words  into  the  witness's  mouth  to  lead  him. 

Mr.  Manager  Butler.  I  do  not  know,  Mr.  President'— 

Mr.  Davis.  Mr.  Chief  Justice,  I  suggest  whether  the  managers  or  the  coun- 
sel for  the  defence  can  interpose  any  objection  to  a  question  made  by  a  member 
of  the  court  ? 

The  Chief  Justice.  The  Chief  Justice  thinks  that  any  objection  to  the  put- 
ting of  a  question  by  a  member  of  the  court  most  come  from  the  court  itself. 
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Mr.  Manager  Butlbr.  Whenever  that  qaestion  ariseB,  the  managers  wiah  to 
be  heard  upon  it. 

Mr.  Dkakb.  I  object  to  the  patting  of  the  qaestion. 

The  Ghibf  Justicb.  The  only  mode  in  which  an  objection  to  the  qaeaUon  can 
be  decided  properly  is  to  rule  the  question  admissible  or  inadmissible,  and  that  is 
for  the  Senate.  The  question  of  the  senator  from  Maryland  has  been  proposed 
anqaestiooably  in  good  faith,  and  it  addresses  itself  to  the  witness  in  the  first 
instance,  and  it  is  for  the  Senate  to  determine  whether  it  shall  be  answered  by 
the  witness  or  not.  Senators,  the  qaestion  is,  whether  the  question  propounded 
by  the  senator  from  Maryland  is  admissible  ? 

Mr.  Howe.  Mr.  President,  I  should  like  to  have  the  question  read  again.  I 
did  not  understand  it. 

The  Ghibf  Justicb.  The  Secretary  will  read  the  question  propounded  to  the 
witness  by  the  senator  from  Maryland. 

The  Secretary  read  as  follows : 

Question.  Did  you  at  any  time,  and  when,  before  the  President  g^ave  the  order  for  the 
removal  of  Mr.  Stanton  as  Secretary  of  War,  advise  the  President  to  appoint  some  odier' 
penon  than  Mr.  Stanton  1 

Mr.  Drake.  On  that  question  I  ask  for  the  yeas  and  nays. 
The  yeas  and  nays  were  ordered,  and  being  taken,  resulted — ^yeas  18,  nays 
32 — as  follows: 

Teas — Messrs.  Anthony,  Bayard,  Backalew,  Dixon,  Doolittle,  Edmunds,  Fessenden, 
Fowler,  Grimes,  Henderson,  Hendricks,  Johnson,  McCreery,  Patterson  of  Tennessee,  Boss, 
Trambull,  Van  Winkle,  and  Vickers^ia 

Nays. — Messrs.  Cameron,  Cattell,  Chandler,  Cole,  Conkling^,  Conness,  Corbett,  Craf^a* 
Davis,  Drak^  Ferry,  Frelinffhnysen,  Harlan,  Howard,  Howe,  Morgan,  Morrill  of  Maine, 
Morrili  of  Vermont,  Morton,  Norton,  Nye,  Patterson  of  New  Hampshire,  Pomeroy,  Ramsey, 
Sherman,  Stewart,  Thayer,  Tipton,  Willey,  Williams,  Wilson,  and  Yates — Ifci. 

Not  voting. — Messrs.  Saulsbory,  Spra^e,  Sumner,  and  Wade — 4. 

So  the  Senate  decided  the  question  to  be  inadmissible. 

Mr.  Stanbbry.  We  have  nothing  further  to  ask  of  General  Sherman. 

Mr.  Manager  Binqham.  We  have  nothing  to  ask  of  General  Sherman. 

The  Ghibf  Justice.  The  Chief  Justice  desires  to  ask  whether  the  counsel 
for  the  President  will  require  General  Sherman  again  at  all  ? 

To  this  question  no  response  was  made ;  but  Mr.  Stanbery  and  Mr.  Manager 
Butler  each  engaged  in  conversation  with  the  witness. 

Mr.  Cole,  (at  two  o'clock  and  fifteen  minutes  p.  m.)  I  move  that  the  Senate 
take  a  recess  for  fifteen  minutes. 

The  motion  was  agreed  to ;  and  the  Chief  Justice  resumed  the  chair  at  half 
past  two  o'clock,  and  called  the  Senate  to  order. 

The  Chikf  Justice.  Gentlemen  counsel  for  the  President,  please  proceed 
with  your  evidence. 

B.  J.  Mkigs  sworn  and  examined. 

By  Mr.  Stanbery  : 

Q.  What  office  do  you  hold  f 

A.  I  am  clt;rk  of  the  supreme  court  of  the  District  of  Columbia. 
Q.  Were  you  clerk  of  that  court  in  February  last  1 
A.  Yes. 

Q.  Have  you  with  you  the  affidavit  and  warrant' under  which  Lorenzo 
Thomas  was  arrested  ? 

A.  1  have.     (Producing  some  papers.) 

Q    Are  these  the  original  papers  T 

A.  The  original  papers. 

Q.  Did  you  affix  the  seal  of  the  court  to  the  warrant  ? 

A.  I  did. 

Q.  On  what  day  t 
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A   On  the  22d  of  February  last. 

Q.  At  what  hoar  of  the  day  T 

A.  It  was  between  two  and  three  o'clock  in  the  mommg  of  that  day. 

Q.  At  what  place  ? 

A.  At  the  clerk's  office,  where  the  seal  is. 

Q.  Did  you  sit  np  in  that  office  all  night  ? 

A.  No,  sir. 

Q.  Who  brooght  that  warrant  to  you  ? 

A.  I  do  not  know  the  gentleman  who  brought  it;  he  said  he  was  a  member 
of  Congress,  Mr.  Pile,  of  Missouri. 

Q.  He  announced  himself  as  Mr.  Pile,  of  Missouri  ? 

A.  Yes,  sir. 

Q.  He  then  brought  that  warrant  to  you  at  your  house  at  that  hour  in  the 
morning  ? 

A.  Yes,  sir. 

Q.  And  you  went  then  to  the  clerk's  office  ? 

A.  I  went  to  the  clerk's  office  and  affixed  the  seal  and  attested  it. 

Q.  To  whom  did  you  deliver  the  warrant  t 

A.  To  Mr.  Pile,  if  that  was  the  gentleman.  I  did  not  know  him,  and  do  not 
know  him  now. 

Q.  The  marshal  was  not  there  at  that  time  ? 

A.  No,  sir. 

Mr.  Manager  Butler.  May  I  ask  to  what  article  this  applies  ? 

Mr.  Stanbbry.  What  article !  It  does  not  apply  to  any  article.  It  applies 
very  conclusively  to  some  of  your  proof,  and  it  applies  very  much  to  our  answer, 
as  you  will  find  when  we  are  a  little  farther  along  in  the  case.  (To  thp  wit- 
ness.)    Have  you  the  warrant  here? 

A.  Yes,  sir,  I  have. 

Q.  Did  he  bring  the  affidavit  upon  which  the  warrant  was  founded,  or  did  yon 
get  that  afterward  ? 

A.  I  believe  all  the  papers  he  gave  me.  I  think  so  ;  but  am  not  sure  of  it. 
I  cannot  recollect. 

Mr.  Stanbbry.  We  propose  to  read  these  papers,  gentlemen,  (handing  the 
warrant  and  affidavit  to  the  managers.) 

Mr.  Manager  Bctlbr,  (having  examined  the  papers.)  I  understand,  Mr.  Pres- 
ident, that  the  counsel  for  the  President  offer  the  affidavit  and  warrant  in  evi- 
dence. Before  coming  to  them  1  should  like  to  ask  a  question  or  two  of  the 
wiUiess.    I  suppose  that  is  our  right. 

Mr.  Stanbbry.  About  the  papers,  or  what  ? 

Mr.  Manager  Butlbr.  About  the  thing  you  have  been  examining  in  regard  to. 

Mr.  EvARTS.  That  is  all  we  have  been  examining  about. 

Mr.  Manager  Butlbr.  I  propose  to  examine  about  the  proof  you  have 
already  put  in. 

Mr.  Stanbbry.  We  are  through  with  the  witness  as  soon  as  we  get  the 
papers.     You  can  take  him  now  and  cross-examine  him. 

Mr.  Manager  Butlbr.  Very  well. 

Cross-examined  by  Mr.  Manager  Botlbb  : 

Q.  You  say  you  affixed  the  seal  about  2  o'clock  in  the  morning  of  the  22d 
of  February  t 

A.  Between  2  and  3  o'clock  in  the  morning. 

Q.  Were  you  called  upon  to  get  up  and  go  to  the  office  to  do  that  ? 

A.  I  was. 

Q.  In  cases  where  great  crimes  have  been  committed,  and  it  is  necessary  to 
stop  the  further  progress  of  crime,  yon  haTe  been  accustomed  to  do  that,  I 
suppose?  .    . 
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A.  I  do  not  know  of  any  case  where  that  was  necessary  to  prevent  a  crime. 
I  have  done  the  same  thing  in  habeas  corpus  caseo,  and  in  one  replevin  case  I 
remember. 

Q.  Where  it  is  a  matter  of  consequence  you  do  these  things  when  called 
upon? 

A.  Certainly. 

Q.  It  is  nothing  unusual  for  yon  to  do  it  in  such  cases  ? 

A.  It  cannot  be  baid  to  be  unusual.     I  would  do  it  at  any  time. 

By  Mr.  Stanbkry: 

Q.  Have  you  often  been  called  upon  in  the  course  of  your  experience  at 
night  ? 

A.  Only  three  timep,  and  this  is  one  of  them. 

Q.  Do  you  know  what  became  of  this  extreme  case  ?  What  was  done  with 
this  criminal  ? 

A.  I  was  not  present  at  the  examination. 

Mr.  Stanbbry,  (to  the  managers.)  Are  you  through  with  the  papers  I 

Mr.  Manager  Butler.  I  am  through  with  the  papers. 

Mr.  Stanbbry.  Very  well. 

Mr.  Manager  Butler.  I  have  the  honor  to  object,  Mr.  President,  to  the  war- 
rant and  affidavit  of  Mr.  Stanton  being  received  as  evidence  in  this  caUse.  I 
do  not  think  Mr.  Stanton  can  make  testimony  against  the  President  by  any  affi- 
davit that  he  can  put  in,  or  for  him  by  any  proceedings  between  him  and  Lo- 
renzo Thomas.  I  do  not  think  the  warrant  is  relevant  to  this  casein  any  form. 
The  fact  that  Thomas  was  arrested  has  gone  in,  and  that  is  all.  To  put  in  the 
affidavit  upon  which  he  was  arrested  certainly  is  putting  in  res  infer  alios.  It 
is  not  a  proceeding  between  Thomas  and  the  President ;  but  this  is  between 
Thomas  and  Stanton,  and  in  no  view  is  it  either  pertinent  or  relevant  to  this 
case  or  competent  in  any  form,  so  far  as  I  am  instructed. 

Mr.  E VARIES.  Mr.  Chief  Justice  and  Senators,  the  arrest  of  General  Thomas 
was  brought  into  testimony  by  the  managers  and  they  argued,  I  believe,  in  their 
opening,  before  they  had  proved  it,  that  that  was  what  prevented  General 
Thomas  from  using  force  to  take  possession  of  the  War  Office.  AVe  now  pro- 
pose to  show  what  that  arrest  was  in  form  and  substance  by  the  authentic  docu- 
ments of  it,  which  are  the  warrant  and  the  affidavit  on  which  it  was  based.. 
The  affidavit,  of  course,  does  not  prove  the  facts  stated  in  it;  hut  tlie  proof  of 
the  affidavit  shows  the  fact  upon  which,  as  a  judicial  foundation,  the  warrant 
proceeded.  We  then  propose  to  follow  the  opening  thus  laid,  of  ihiR  proceeding, 
oy  showing  how  it  took  place  and  how  efforts  were  made  on  behalf  of  General 
Thomas  by  habeas  corjms  to  raise  the  question  for  the  determination  of  the 
Supreme  Court  of  the  United  States  in  regard  to  this  act. 

Mr.  Manager  Butlbr.  I  understand,  Mr.  President,  that  if  thi.s  affidavit  goes 
in  at  all,  it  is  then  evidence  of  all  that  it  states,  if  the  gentlemen  have  a  right  to 
put  it  in. 

Mr.  EvARTS.  I  said  otherwise;  but  you  can  have  your  own  conclusion.  We 
do  not  admit  it  to  be  so. 

Mr.  Manager  Butlkr.  That  is  my  conclusion,  and  that  was  what  we  should 
claim ;  and  1  think  nothing  more  clearly  shows  that  it  cannot  be  evidence  than 
that  fact.  This  was  not  an  attempt  of  the  President  to  get  this  matter  before 
the  court;  it  was  an  attempt  of  Mr.  Stanton  to  protect  himself  from  violence 
which  had  been  threatened  in  two  instances  before.  This  was  late  at  night. 
Mr.  Stanton,  we  can  ea;»ily  judge  from  the  evidence,  was  informed  that  night  of 
the  threats  made  to  Burleigh,  the  threats  made  to  Wilke.^on,  and  the  threats 
made  at  Willards'  Hotel,  and  being  informed  of  them  he  did  not  know  at  what 
hour  this  man  might  bring  his  masqueraders  upon  him,  and  thereupon  he  took 
care  to  protect  himself  at  the  earliest  possible  hour. 
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Bat  how  that  can  relieve  the  President  from  crime,  how  that  shows  that  he 
did  or  did  not  commit  the  act  complained  of,  because  Stanton  arrested  Thomas 
or  Thomas  arrested  Stanton,  is  more  than  I  can  conceive.  Suppose  Stanton 
had  not  arrested  Thomas,  would  it  show  that  the  President  is  not  guilty  here  ? 
Suppose  he  did  arrest  him,  does  it  show  that  he  is  guilty  here  ?  Is  it  not  merely, 
in  the  language  of  the  law,  well  known  to  every  lawyer  in  the  Senate,  tea  inter 
alios  acta,  things  done  between  other  parties  than  the  parties  to  this  record? 
We  only  adverted  to  the  arrest  in  patting  in  Thomas's  declaration  to  shqw  what 
effect  it  had  on  his  mind. 

Mr.  EvARTS.  It  has  already  been  put  in  proof  by  General  Thomas  that  before  **{ 
he  went  to  the  court  upon  this  arrest  he  saw  the  President  and  told  him  of  his 
arrest,  and'  the  President  immediately  replied  "  that  is  as  it  should  be ;"  or,  ^ 
'*  that  is  as  we  wish  it  to  be,  the  question  in  the  court."  Now,  I  propose  to 
show  that  this  is  the  question  that  was  in  the  courts,  to  wit :  the  qnestion  of  the 
criminality  of  a  person  accused  under  this  civil-tenure  bill.  And  I  then  propose 
to  sustain  the  answer  of  the  President,  and  also  the  sincerity  and  substance  of 
this  his  statement  already  in  evidence,  by  showing  that  this  proceeding,  having 
been  commenced  as  it  was  by  Mr.  Stanton  against  Oeneral  Thomas,  was  imme- 
diately taken  hold  of  as  the  speediest  and  most  rapid  mode,  through  a  habeas 
corpus,  in  which  the  President  or  the  Attorney  Greneral,  or  General  Thomas  acting 
in  that  behalf,  would  be  the  actor,  in  order  to  bring  at  once  before  this-  court, 
the  supreme  court  of  the  District,  the  question  of  the  validity  of  his  arrest  and 
confinement  under  an  act  claimed  to  be  unconstitutional,  with  au  immediate 
opportunity  of  appeal  to  the  Supreme  Gomrt  of  the  United  States  then  in  session, 
from  which  at  once  there  could  have  been  obtained  a  determioation  of  the  pointy 

Mr.  Manager  Butler.  And  whenever  that  is  proposed  to  be  shown  I  pro- 
pose to  show  that  Mr.  Thomas  was  discharged  on  the  motion  of  his  own  conn-  ^ 
sel  from  arrest  by  the  judge. 

Mr.  EvARTS.  Very  well ;  that  is  afterward ;  we  will  see  about  that ;  we  will 
prove  our  case ;  you  can  prove  yours. 

Mr.  Manager  Butlkr.  Admit  this,  and  the  Senate  will  be  travelling  into  the 
question  of  the  various  facts  taking  place  in  another  court ;  and  I  have  not  yet 
heard  any  of  the  learned  counsel  say  that  this  did  not  come  within  the  rule  of 
res  inter  alias  acta — things  done  beti^een  others  than  parties  to  the  record. 
Mr.  EvARTS.  I  did  not  think  it  necessary. 

Mr.  Manager  Butler.  That  may  be  a  very  good  answer ;  but,  whether  it  is 
necessary  or  not,  is  it  not  so  ?  Is  there  a  lawyer  anywhere  who  does  not  under- 
stand that,  and  who  does  not  know  that  the  proceedings  between  two  other  per- 
sons, after  a  crime  is  committed,  never  yet  were  offered  in  evidence  to  show  that 
a  crime  was  not  committed  ? 

It  is  said  that  the  President  was  glad  to  get  this  matter  before  a  court.  Did 
he  see  that  affidavit  ?  No.  Did  he  know  what  was  in  it  ?  No.  All  he  knew 
was  that  his  man  was  carried  into  court  on  some  process  which  the  man  himself, 
Thomas,  did  not  even  know  what  it  was.  He  was  simply  arrested.  Mr.  Thomas 
himself  did  not  see  the  affidavit  at  that  time,  did  not  know  anything  of  the 
matter  except  that  he  was  taken  by  the  marshal.  He  had  never  seen  the  paper 
on  the  evidence  here  ;  ho  did  not  even  know  for  what  he  was  arrested.  All  he 
knew  was  that  he  was  arrested  for  something  or  pther ;  whether  it  was  for  being 
at  the  masquerade  ball  the  night  before,  masked,  or  what  it  was  he  could  not 
tell ;  he  does  not  pretend  to  have  told  here  in  evidence ;  but  when  he  said  to 
the  President,  "  they  have  arrested  me  " — ^for  which  of  his  virtues  or  for  which 
of  his  crimes  nobody  knew — ^he  did  not,  he  does  not  say  that  ho  ever  saw  any 
paper  in  any  form ;  but  he  simply  went  to  the  President  and  told  him  "  1  am 
arrested."  And  what,  then,  did  the  Pzetident  say  )  "  That  is  where  1  want 
you  to  be,  in  court."  I  should  have  thought  he  wanted  him  anywhere  else 
except  in  the  War  Office ;  and  that  la  all  the  testimony  ahowa  so  £ur« 
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Now,  they  propose  to  pat  in  Mr.  Stanton's  affidavit.  It  is  exceedingly  good 
reading,  gentlemen  of  the  Senate,  and  sets  forth  the  case  with  great  Inminons- 
ness.  It  shows  the  terror  and  alarm  of  the  good  dtixens  of  the  District  of 
Colnrohia  when  at  night  men  who  are  known  to  be  men  of  constancy  and  stead- 
fastness, men  representing  important  districts  in  Oongress,  felt  it  was  their  daty 
to  call  npon  the  chief  justice  of  the  supreme  court  of  this  District  to  interpose, 
felt  that  it  was  their  duty  to  call  up  the  venerable  clerk  of  that  court  in  tJie 
dead  of^ight  to  get  a  warrant,  and  felt  that  it  was  their  duty  to  take  imme- 
diate means  to  prevent  the  consummation  of  this  crime.  It  shows  the  terror 
and  alarm  which  the  unauthorized,  illegal,  and  criminal  acts  of  this  respondent 
had  thrown  this  city  into  at  that  hour.  Undoabtedl v  all  that  is  in  the  affidavit ; 
ondoubtedly  all  that  can  be  shown  ;  and  then,  thank  Ood,  we  have  before  the 
Senate  and  the  pe()ple  of  America  this  appeal  to  the  laws  by  Mr.  Stanton, 
which  this  criminal  respondent  never  undertook,  either  before  or  since,  although 
furnished  with  all  the  panoply  of  legal  attack  and  defence  in  the  Attorney 
Gkneral.  He  never  brought  his  quo  toarranto  ;  he  never  brought  any  process ; 
he  never  took  any  step  of  himself,  nor  had  he  for  a  year. 

All  that  will  appear  doubtless,  and  we  should  be  glad  to  have  it  in,  provided 
it  did  not  open  us  into  regions  of  unexplored  and  uncertain,  diffuse  and  im- 
proper evidence,  opening  entirely  new  issues.  If  you  are  ready  to  go  into  it  I 
am ;  but  I  say  it  does  not  belong  to  this  case.  I  think  we  can  make  quite  as 
much  out  of  it  as  they  can,  but  it  is  no  portion  of  this  case.  It  is  not  the  act 
of  the  President ;  it  has  nothing  to  do  with  the  President ;  the  President  never 
saw  these  papers  upon  any  evidence  here ;  and  what  Mr.  Thomas  did,  and 
what  Mr.  Stanton  did,  they  themselves  must  stand  by. 

Mr.  Stanbbrv.  I  believe  our  hour  has  not  expired,  and  I  wish  upon  this 
matter  to  address,  Mr.  Ohief  Justice,  a  few  words  to  the  Senate. 

Senators,  there  are  two  grounds  upon  which  we  ask  the  admission  of  this  tes- 
timony. First  of  all,  there  are  already  in  evidence  the  declarations  of  the  Presi- 
dent that  he  made  this  removal  to  bring  the  question  of  that  law  to  the  consid- 
eration of  the  courts.  That  is  already  in  evidence,  and  as  to  that  the  mana- 
gers say  it  is  all  pretense,  all  a  subterfuge. 

Mr.  Manager  Butler.  Where  in  evidence  f 

Mr.  Stanbbrv.  Among  other  things  in  a  place  that  I  need  not  refer  to  now, 
the  speech  of  the  honorable  manager  who  opened  the  case. 

Mr.  Manager  Butlbr.  If  you  will  take  my  speech  as  evidence  I  am  very 
.glad.    That  is  the  best  evidence. 

Mr.  Stanbbrv.  Not,  except  as  a  last  resort,  for  anything.  The  gentleman 
has  repeated  that  this  is  all  pretense  of  asking  to  get  into  the  courts,  that  it  is  a 
subterfuge,  an  afterthought,  a  mere  scheme  on  the  part  of  the  President  to 
avoid  the  consequences  of  an  act  done  with  another  intention  than  that.  Again, 
what  sort  of  a  case  have  the  managers  attempted  to  make  against  the  President 
upon  his  intentions  with  regard  to  the  occupation  of  the  War  Office  by  Thomas  ? 
They  have  sought  to  prove  that  the  intentions  of  the  President  were  not  to  get 
it  by  law  but  to  get  it  by  intimidation,  threats,  and  force ;  they  have  gone  into 
this  themselves  to  show  the  intent  of  the  President,  and  how  ?  They  have 
given  the  declarations  of  Thomas  as  to  his  purpose  of  using  threats,  intimida- 
tion, or  force,  and  claim  that  those  declarations  bind  the  President,  and  you, 
senators,  have  admitted  them  against  the  President.  The  mere  declarations  of 
Thomas  as  to  his  intention  to  enter  the  office  by  force  and  intimidation  are  to  be 
considered  the  declarations  of  the  President,  and  as  evidence  of  his  intent.  Oh  ! 
•ay  the  gentlemen,  that  thing  was  stopped  by  this  prosecution ;  the  prompt 
arrest  of  General  Thomas  next  morning  was  the  only  thing  that  defeated  the 
accomplishment  of  the  purpose  that  was  in  the  mind  of  the  President  and  in  the 
mind  of  General  Thomas. 

Mr.  Manager  Butlbr.  I  did  not  say  so.    Thomas  said  so. 
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Mr.  Stanbbry.  Thomas  said  so !  The  Senate  will  bear  me  witness  who 
said  so,  who  called  that  a  subterfuge,  and  who  called  that  a  pretence !  We 
wish  to  show  what  was  this  proceeding  got  up  at  midnight,  as  the  learned 
manager  says,  in  view  of  a  great  crime  just  committed  or  about  to  be  commit- 
ted ;  got  up  under  the  roost  pressing  necessity,  with  a  judge,  as  we  will  show, 
summoned  from  his  bed  at  an  earlj  hour  that  winter  morning,  the  22d  of  Feb- 
ruary, at  2  o'clock — a  judge  brought  from  the  bench,  such  was  the  urgent 
and  pressing  necessity,  either  pretended  or  real,  on  the  part  of  Mr.  Stanton  to 
avoid  the  use  of  force  and  intimidation  to  remove  him  from  that  office.  We 
shall  show  that  having  had  him  arrested,  held  to  bail  in  85,000,  the  time  of  the 
trial  or  further  hearing  of  this  great  criminal  having  been  fixed  for  the  next 
Wednesday,  all  this  being  done  on  the  prior  Saturday,  when  he  got  thp-re  on 
that  day  it  turned  out  thus :  "  Why,  we  have  got  no  criminal  at  ail ;  General 
Thomas  is  just  as  good  a  citizen  as  we  have  in  this  community."  General 
Thomas's  counsel  say  to  the  court,  ''He  is  surrendered ;  he  is  in  custody ;  and 
we  do  that  for  the  purpose  of  moving  a  habeas  corpus^  As  soon  as  that  pur- 
pose was  announced,  all  at  once  this  great  criminal  and  this  great  criminal  act 
immediately  disappear,  and  the  judge  says,  "  This  is  all  nothing  at  all  that  we 
have  had  against  yon.  General  Thomas ;  we  do  not  even  want  to  ask  you  to 
give  bdil ;  on  the  contrary,  I  dismiss  you  "  And  the  counsel  for  Mr.  Stanton, 
who  were  there  on  that  morning,  and  who  had  seen  this  great  criminal  pun- 
ished, or,  at  any  rate,  put  under  bonds  for  good  behavior,  expressly  consent  to 
what  ?  Not  merely  that  he  shall  be  put  at  large  under  bonds;  not  merely  that 
he  shall  give  bonds  for  his  good  behavior,  but  that  he  shall  be  absolutely  dis- 
charged and  go  free,  just  as  if  there  was  no  prosecution  at  all ;  not  bound  over 
to  the  next  term  of  the  court,  but  totally  discharged,  and,  as  we  shall  show  you, 
discharged  for  the  very  purpose  of  preventing  what  was  then  in  preparation,  the 
presentation  of  a  hahea*  carputt  that  the  case  might  be  got  immediately  to  the 
Supreme  Court  of  the  United  States,  then  in  session,  the  only  ready  way  in 
which  the  question  could  be  brought  before  the  courts  and  decided  for  any  pur- 
pose of  any  value.     Senators,  is  that,  too,  to  be  excluded  ?     I  trust  not. 

Mr.  Manager  Butler.  I  did  not  mean  to  trouble  the  Senate  again ;  but  one 
or  two  statements  of  fact  have  been  made  to  which,  I  think,  I  must  call  your 
attention.  First,  it  is  said  that  Mr.  Thomas  was  discharged  wholly.  That 
depended  upon  the  chief  justice  of  that  court.  If  you  are  going  to  try  him  by 
impeachment,  wait  until  after  we  get  through  with  this  case.  One  trial  at  a 
time  is  sufficient.  Is  he  to  be  tried  because  he  did  not  do  his  duty  under  the 
circumstances  ?  Neither  Mr.  Stanton,  nor  your  honor,  nor  anybody  else  has 
any  right  to  judge  of  the  act  of  that  court  until  he  is  here  to  defend  himself, 
which  the  chief  justice  of  the  supreme  court  of  the  District  of  Columbia  is 
amply  able  to  do. 

Then  there  is  another  point  which  I  wish  to  take  into  consideration.  It  is 
said  that  Thomas  had  become  a  good  citizen.  I  have  not  agreed  to  that.  I  do 
not  believe  anybody  else  has ;  but  he  himself  testifies  that  the  fight  was  all  out 
of  him  the  next  morning  after  this  process,  and  they  put  in  then  that  he  agreed 
to  remain  neutral.  Then  there  was  no  occasion  to  hold  him  any  longer.  He 
took  a  drink  to  seal  the  neutrality.  Do  they  not  remember  the  testimony  that 
on  the  next  morning  after  this  he  and  Stanton  took  a  drink  and  agreed  to  remain 
neutral,  and  they  held  up  the  glasses  and  said,  "This  is  neutral  ground  now?'' 
What  was  the  use  of  holding  him  any  further  ? 

Mr.  Stan  BE  BY.    That  is,  he  took  a  drink  with  the  great  criminal ! 

Mr.  Manager  Butler.  He  took  a  drink  with  the  Fresident's  tool;  that  is 
all.  The  thing  was  settled.  The  poor  old  man  came  and  complained  that  he 
had  not  had  anything  to  eat  or  drink,  and  ia  tender  mercy  to  him  Mr.  Stanton 
gave  him  something  to  drink ;  and  he  says  that  from  that  hour,  if  he  had  not 
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before,  he  has  never  had  an  idea  of  force.    What,  then,  was  the  use  of  holding 
him? 

Now,  I  wish  to  call  the  attention  of  the  Senate  to  another  statemeni  of  fact, 
and  that  is,  that  thej  did  not  hold  him  to  keep  the  peace.  Why,  the  next 
morning  he  was  told  that  he  was  not  held  to  keep  the  peace.  He  sai'i  that  here 
to  the  Senate  npon  his  oath,  and  he  insisted  upon  putting  it  in ;  I  objected,  bnt 
he  said  it  was  necessary  for  him  to  make  that  point,  and  then  I  yielded  that  he 
might  do  it.  He  said  to  the  Senate  that  the  judge  told  him,  '*  This  does  not 
interfere  in  any  way  with  your  duties  as  Secretary  of  War  " 

But  there  is  still  another  thing.  This  unconstitutional  law  has  been  on  the 
statute-book  since  a  year  ago  last  March.  The  learned  Attorney  General  of  the 
United  States  stands  before  me.  Where  is  the  writ  of  quo  warranto  which  it 
was  his  duty  to  file  ? 

Mr.  Stanbbrv.  I  will  show  it  to  you  right  away,  as  soon  as  I  get  through 
this  testimony. 

Mr.  Manager  Butler.  Then  it  will  be  the  first  exhibition  that  has  ever 
been  made  to  any  court  in  the  United  States  of  it,  if  it  is  shown  to  me.  I  sup- 
pose it  has  been  prepared  since  as  part  of  this  defence.  Where  is  the  quo  war- 
ranto  filed  in  any  court.  Judge  Cartter's  court  or  anybody  else's  court  ?  Where 
is  the  proceeding  taken  ?  He — I  put  it  to  him  as  a  lawyer ;  dare  he  deny  it  ? — 
he  is  the  only  man  in  the  United  States  who  could  file  a  quo  warranto^  and 
he  knows  it.  He  is  the  only  man  who  could  initiate  this  proceeding,  and  he 
knows  it.  And  yet  it  was  not  done ;  and  still  he  comes  here  and  talks  about 
patting  in  the  quarrels  between  Mr.  Stanton  and  Mr.  Thomas  over  this  matter. 
They  are  res  inter  alios,  I  say  again — things  done  between  others — and  they 
have  nothing  more  to  do  with  this  case,  and  hardly  as  much  as  the  fact  which 
the  President  with  his  excellent  taste,  and  the  excellent  taste  of  his  counsel, 
drew  out  here  against  my  objection,  that  Mr.  Stanton,  when  this  man  Thomas 
claimed  that  he  was  fainting  for  want  of  his  breakfast  and  his  drink,  gave  him 
a  drink. 

The  Chief  Justice.  The  counsel  will  please  reduce  their  question  to 
writing. 

Mr.  Stanbbrv.  It  is  the  affidavit,  if  the  court  please,  that  we  offer  in  evi- 
dence. 

The  Chief  Justice.     What  does  the  affidavit  relate  to  ? 

Mr.  Stanbery.  It  is  that  upon  which  the  warrant  was  issued — the  affidavit 
by  Mr.  Stanton,  and  the  warrant  for  the  arrest  of  Thomas  founded  on  that 
affidavit.     We  offer  the  two  papers. 

Mr.  EvARTS.  To  be  followed  by  the  other  proof  which  we  have  stated. 

The  Chief  Justice.  The  Chief  Justice  thinks  the  affidavit  npon  which  the 
arrest  was  made  is  competent  testimony,  as  it  relates  to  a  transaction  upon 
which  Mr.  Thomas  has  already  been  examined,  and  as  it  may  be  material  to 
show  the  purpose  of  the  President  to  resort  to  a  court  of  law.  He  will  be  happy 
to  put  the  question  to  the  Senate  if  any  member  desires  it.  (No  senator  being 
heard  to  speak.)     Read  the  affidavit. 

Mr.  Manager  Butlbb.  Does  your  honor  understand  that  the  affidavit  is 
admitted  ? 

The  Chief  Justice.  Yes,  sir. 

Mr.  Manager  Butler.  I  heard  one  senator  ask  for  the  question  to  be  put. 

The  Chief  Justice.  Does  any  senator  ask  the  question  to  be  put? 

Mr.  CoNNESS.  I  asked  that  the  question  be  put,  and  1  now  ask  for  the  yeas 
and  nays  upon  it 

The  yeas  and  nays  were  ordered 

Mr.  Howard.  1  wish  the  question  might  be  read.  We  do  not  fully  under- 
stand it. 

The  Chief  Justice.  The  Chair  will  state  that  the  counsel  for  the  President 
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propose  to  pnt  in  the  affidavit  upon  which  the  arrest  of  General  Thomas  was 
made  on  the  morning,  I  think,  of  the  22d  of  Fehruary. 

Mr.  Johnson.  It  is  impossible  to  decide  without  knowing  what  the  paper  is. 

The  Chief  Justice.  Will  the  counsel  state  what  they  propose  to  prove  in 
writing  1     - 

Mr.  EvARTS.  I  will  read  the  affidavit. 

Mr.  Manager  Butlisr.  We  object  to  that.    Then  it  is  in. 

The  Chief  Justice.  Objection  is  made  to  reading  the  affidavit.  If  the 
counsel  will  state  what  they  propose  to  prove  in  writing  it  will  be  better. 

Mr.  Stanbrry.  We  propose  to  offer  an  affidavit  made  by  Mr.  Stanton  on 
the  night  of  the  2l8t  or  morning  of  the  22d  of  February. 

The  Chief  Justice.  Will  you  state  it  in  writing  ? 

The  proposition  having  been  reduced  to  writing, 

The  Chief  Justice.  The  Secretary  will  read  the  proposition  of  the  counsel 
for  the  President. 

The  Secretary  read  as  follows  :  . 

We  offer  a  warrant  of  arrest  of  General  Thomas,  dated  February  22,  1868,  and  the  affi- 
davit on  which  the  warrant  issaed. 

The  Chief  Justice.  Senators,  yon  who  are  of  the  opinion  that  the  evidence 
proposed  to  be  offered  by  the  counsel  for  the  President  is  admissible,  will,  as 
your  names  are  called,  answer  yea ;  those  of  the  contrary  opinion,  nay.  The 
Secretary  will  call  the  roll. 

The  question  being  taken  by  yeas  and  nays,  resulted — yeas  34,  nays  17 ;  as 
follows : 

Yeas — Messrs.  Anthony,  Bajard,  Backalew,  Cattell,  Cole,  Corbett,  Cragin,  Davis,  Dixon, 
Doolittle,  Fessenden,  Fowler,  Frelinehuvsen,  Qrimes,  Henderson,  Hendricks,  Johnson, 
McCreery,  Morrill  of  Maine,  Morrill  of  Vermont,  Morton,  Norton,  Patterson  of  New 
Hampshire,  Patterson  of  Tennessee,  Pomeroy,  Ross,  Sherman,  Sumner,  Trumbull,  Van 
Winkle,  Vickers,  Willoy,  Williams,  and  Tates---34. 

Nays — Messrs.  Cameron,  Chandler,  Conkling^,  Conness,  Drake,  Edmunds,  Ferry,  Har- 
lan, Howard,  Howe,  Mor^rau,  Nye,  Ramsey,  "Stewart,  Thayer,  Tipton,  and  Wilson — 17. 

Not  voting— Messrs.  Saulsbury,  Sprague,  and  Wade— 3. 

So  the  Senate  decided  that  the  offer  of  the  counsel  should  be  admitted. 
Mr.  EvARTS.  I  will  read  the  papers.     The  affidavit  is  : 
To  Hon,  David  K,  Cartter^  Chief  Justice  of  tke  Supreme  Court  for  the  District  of  Columbia  : 

Comes  Edwin  M.  Stanton,  of  the  city  of  Washington,  in  the  said  District,  and  upon  oath 
says  that  on  the  21  st  day  of  February,  A.  D.  1868,  he,  the  said  Edwin  M.  Stanton,  duly 
held  the  office  of  Secretary  for  the  department  of  War,  under  and  according  to  the  Consti- 
tution and  laws  of  the  United  States ;  that  he  had,  prior  to  said  21st  day  of  February,  A. 
D.  1868,  been  duly  nominated  and  appointed  to  the  said  office  of  Secretary  of  War  by  the 
President  of  the  United  States,  and  that  his  said  nomination  had  been  submitted  in  due  form 
of  law  to  the  Senate  of  the  United  States,  and  his  said  nomination  had  been  duly  assented 
to  and  confirmed  by  and  with  the  advice  of  the  Senate  ;  and  he,  the  said  Edwin  M.  Stanton, 
had  duly  accepted  said  office,  and  taken  out  and  subscribed  all  the  oaths  required  by  law, 
upon  his  induction  into  said  office,  and  was  in  the  actual  possession  of  said  office  and  per- 
forming the  duties  thereof  on  the  said  21st  day  of  February,  A.  D.  1868,  and  he  had  never 
resigned  said  office,  or  been  legally  dismissed  therefrom,  and  he  claims  that  he  does  now 
legally  hold  said  office,  and  is  entitled  to  all  the  rights,  privileges,  and  powers  thereof. 

And  the  said  Edwin  M.  Stanton  on  oath  further  states  that  on  said  2J8t  day  of  February, 
1868,  in  the  city  of  Washington  aforesaid,  Andrew  Johnson,  President  of  the  United  States, 
made  and  issued  an  order  in  writing  under  bis  hand,  with  intent  and  purpose  of  removing  him, 
the  said  Edwin  M.  Stanton,  from  the  said  office  of  Secretary  for  the  Department  of  War,  and 
authorizing  and  empowering  Lorenzo  Thomas,  Adjutant  (general  of  the  army  of  the  United 
States,  to  act  as  Secretary  of  War  ad  interim^  and  directing  him,  the  said  Thomas,  to  immedi- 
ately enter  upon  the  discharge  of  the  duties  pertaining  to  that  office.  And  your  affiant  further 
states  that  tne  said  pretended  order  of  removal  of  mm  from  the  said  office  of  Secretary  of 
War  is  wholly  illegal  and  void,  and  contrary  to  the  express  provisions  of  an  act  duly  passed  by 
the  Congress  of  the  United  States  on  the  2d  dav  of  March,  A.  D.  1867,  entitled  **An  act  regu- 
lating the  tenure  of  certain  civil  offices."  And  your  affiant  on  oath  further  states  that  the  said 
Lorenzo  Thomas  did,  on  said  2lst  day  of  February,  A.  D.  1868,  in  said  city  of  Washington, 
accept  the  said  pretended  appointment  as  Secretary  of  War  ad  interim,  and  on  the  same  day 
left  with  yonr  affiant  a  copy  of  the  said  pretended  ordor  of  the  PXeiudent  removing  yonr 
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ftffiant  as  SecreUry  of  War,  and  appointing^  the  said  Lorenzo  Thomas  Secretary  of  War  ad 
interim^  certified  bj  the  said  Lorenzo  Thomas  under  his  own  hand  as  Secretaryof  War  ad 
itUerim.  And  on  the  same  21  st  day  of  Febroary,  A.  D.  1H6S,  in  the  city  of  Washingrton 
aforesaid,  the  said  Lorenzo  Thomas  delivered  to  your  affiant  the  said  pretended  order  of 
Andrew  Johnnon,  with  intent  to  cause  your  alBant  to  deliver  to  him,  the  said  Thomas,  all  the 
records,  books,  papers,  and  other  public  property  now  in  his  (the  affiant's)  custody  and  charge 
as  Secretary  of  War.  And  your  affiant  further  states  on  oath,  and  that  ho  is  informed  and 
believes  tbat  the  said  Thomas  has,  in  said  city  of  Washington  and  District  aforesaid,  exer- 
cised and  attempted  to  exercise  the  duties  of  Secretary  of  War,  and  to  issue  orders  as  such ; 
and  your  affiant  is  also  informed  and  believes  that  the  said  Lorenzo  Thomas  ^ives  oat  and 
threatens  that  he  will  forcibly  remove  your  complainant  from  the  building  and  apartments  of 
the  Secretary  of  War  in  the  War  Department,  and  forcibly  take  the  possession  and  control 
thereof  under  his  said  pretended  appointment  by  the  President  of  the  United  States  as  Sec- 
retary of  War  ad  interim. 

And  your  affiant  alleges  that  the  appointment  under  which  the  said  Thomas  claims  to  act, 
and  to  hold  and  perform  the  duties  of  Secretary  of  War,  is  wholly  unauthorized  and  illegal, 
and  tbat  the  said  Thomas,  by  accepting  such  appointment,  and  thereunder  exercising  and 
attempting  to  exercise  the  duties  of  Secretary  of  War,  has  violated  the  provisions  of  the  fifth 
section  of  the  act  above  referred  to,  and  thereby  has  been  guilty  of  a  high  misdemeanor,  and 
subjected  himtelf  totbe  pains  and  penalties  prescribed  In  said  fifth  section  against  any  person 
committing  such  offence. 

Whereupon  your  affiant  prays  that  a  warrant  may  be  issued  against  Lorenzo  Thomas,  and 
that  he  may  be  thereupon  arrested  and  brought  before  your  honor,  and  thereupon  that  he  may 
be  dealt  with  as  to  the  law  and  justice  in  such  case  appertains. 

EDWIN  M.  STANTON. 

Sworn  and  subscribed  before  me  this  21st  day  of  February,  A.  D.  1668. 

D.  K.  CARTTER,  Chief  Justice. 

Sworn  to  and  subscribed  before  me  by  Edwin  M.  Stanton  at  the  city  of  Washington,  in  the 
District  of  Columbia,  this  22d  day  of  February,  1868. 

D.  K.  CARTTER,  Chief  Justiu. 

The  warrant  is  dated  the  22d  of  February,  1868. 

Mr.  Stanberv.  First  the  Slst  and  then  the  22d.  It  is  dated  before  12  o'clock, 
and  then  after  12  o'clock. 

Mr.  EvARTS.  It  is  sworn  to  twice — once  on  the  2l8t,  and  once  on  the  22d. 
The  warrant  is  as  follows  : 

United  States  of  America,  District  of  Columhia,  ss : 

To  David  S.  Gooding,  United  States  marshal  for  the  District  of  Columbia :  I,  David  K. 
Cartter,  chief  justice  of  the  supi^me  court  of  the  District  of  Columbia,  hereby  command  you 
to  arrest  Lorenzo  Thomas  of  said  District  forthwith,  and  that  you  have  the  said  Lorenzo 
Thomas  before  me  at  the  chambers  of  the  said  supreme  court  in  the  city  of  Washington,  forth- 
with, to  answer  to  the  charge  of  a  high  misdemeanor  in  this,  tbat  on  the  2l8t  day  of  Feb- 
ruary, 1868,  in  the  District  of  Columbia,  he  did  unlawfully  accept  the  appointment  of  the 
office  of  Secretary  of  War  ad  interim,  and  did  then  and  there  unlawfully  hold  and  exercise 
and  attempt  to  hold  and  exercise  the  said  office  contrary  to  the  provisions  ot  the  act  entitled 
**  An  act  regulating  the  tenure  of  certain  civil  offices,"  passed  March  2, 1867,  and  hereof  fail 
not,  but  maKe  due  return. 

Given  under  my  hand  and  seal  of  said  court  this  22d  day  of  Februarv,  1868. 

fL.  s]  D.  K/CARTTER, 

Chief  Justice  of  the  Supreme  Court  of  the  District  of  Columbia. 

Attest : 

R.  J.  MEIGS,  Clerk. 

The  marshars  return  is  as  follows : 

Washington  City,  D.  C,  February  22,  1868. 

The  within  writ  came  to  hand  at  seven  o'clock  a.  m.,  and  was  served  by  me  on  the  said 
Lorenzo  Thomas  at  eight  o'clock  a.  m.,  and  I  now  return  this  writ  and  bring  him  before 
Chief  Justice  Cartter  at  nine  o'clock  a.  m.  of  to-day. 

DAVID  S.  GOODING, 

United  States  Marshal  D,  C. 

I 

By  Mr.  Stanbery: 

Q.  Mr.  Meigs,  I  perceive  this  is  a  judge's  warrant  at  chambers  ? 
A.  Yes,  sir. 

Q.  Are  you  in  the  habit  of  keeping  any  record  further  than  filing  the  papers, 
or  did  yon  make  any  record  farther  than  filing  the  papers  of  that  proceeding? 
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A.  When  the  recognizance  was  executed  that  was  pat  npon  the  docket  of  the 
court.     You  will  see  that  the  wanrants  are  marked  with  a  number, 

Q.  The  recognizance  of.  bail  ? 

A.  As  soon  as  that  is  doine  the  cases  are  all  put  npon  the  docket  of  the  court 
in  order  that  it  may  appear  how  the  defendant  is  discharged,  or  what  becomes 
of  him. 

Q.  Well,  has  this  defendant  been  discharged  1 

Mr.  Manager  Butlbr.  Stay  a  moment.    That  wfll  appear  by  the  record. 

The  Witness.  Yes ;  that  will  appear  by  the  record. 

By  Mr.  Stanbery: 

Q.  Have  you  a  record  of  the  discharge  also  1 

A.  The  docket  shows  that. 

Q.  Is  that  the  docket  of  the  judge  or  the  docket  of  the  court? 

A.  The  docket  of  the  court. 

Q.  Does  the  judge  return  the  ease  into  court  ? 

A.  The  recognizance  of  course  is  returned  into  court. 

Q.  I  am  not  speaking  of  the  recognizance ;  I  am  speaking  of  this  case. 

A.  The  recognisance  was  taken  upon  that  case,  and  was  returned  into  court, 
and  was  entered  upon  the  docket  of  the  court. 

Q.  You  make  no  record  of  these  papers  1 

A.  No;  no  record  of  those  papers.  They  are  filed,  and  constitute  a  part  of 
the  record  of  the  case  at  court. 

Q.  Have  you  got  your  docket  with  you  ? 

A.  No,  sir.  The  subpoena  did  not  require  it  to  be  brought,  and  of  course  it 
was  not  brought. 

Mr.  Stanbbrv,  (to  the  mainagers.)  We  will  have  the  docket  if  you  require 
it,  gentlemen.     Do  you  want  that  formal  matter  ? 

Mr.  Manager  Butler.  A  little  more  than  that. 

Mr.  Stanbery.  Do  you  want  us  to  produce 

Mr.  Manager  Butler.  I  do  not  want  anything,  except  I  shall  object  to  any 
incompetent  testimony. 

Mr.  Stanbery.  You  can  take  this  witness. 

Mr.  Manager  Butler.  That  is  all,  Mr.  Meigs. 

Mr.  Stanbery.  Mr.  Meigs,  will  you  bring  this  docket  that  contams  this 
entry  ? 

A.  Yes,  sir. 

Mr.  Manager  Butler,  (to  the  witness.)  A  single  word.  Will  you  not  extend 
the  record  as  far  as  you  can,  and  bring  us  a  certified  copy  of  this  case  as  it  will 
appear  after  being  extended  ? 

Mr.  Stanbery.  Call  Mr.  Clephane. 

Mr.  Johnson,  (sending  a  question  to  the  desk.)  Mr.  Chief  Justice,  I  desire 
to  put  a  question  to  General  Sherman.     He  is  in  the  room,  I  believe. 

The  Chief  Justice.  The  Secretary  will  read  the  question.  To  whom  does 
the  senator  from  Maryland  address  iti 

Mr.  Johnson.  General  Sherman.     He  is  in  the  court,  I  understand. 

William  T.  Sherman  recalled. 

The  Secretary  read  the  question  of  Mr.  Johnson,  as  follows : 
t 

When  the  President  tendered  to  you  the  office  of  Secretary  of  War  ad  interim^  on  the  27th 

of  January,  1868,  and  on  the  31st  of  the  same  month  and  year,  did  he,  at  the  very  time  of 

making  such  tender,  state  to  you  what  his  purpose  in  so  doings  was  T 

Mr.  Manager  Bingham.  We  object  to  the  question  as  being  within  the  ruling  * 
of  the  Senate,  and  incompetent. 

The  Chief  Justice.  Thi)  Chief  Justice  wiU  submit  the  question  to  the 
Senate. 
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Mr.  Drake.  Upon  that  qnestion  I  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  wore  ordered. 

The  Ohibf  Justice.  Senators,  yon  who  are  of  opinion  that  the  question  pro- 
posed by  the  honorable  senator  from  Maryland  is  admissible,  will,  as  your  names 
are  called,  ansVer  yea ;  those  of  a  contrary  opinion,  nay. 

Mr.  Johnson.  Before  the  roll  is  called  I  ask  that  the  question  be  read  again. 

The  Secretary  again  read  the  question. 

The  question  being  taken  by  yeas  and  nays,  resulted — jeta  26,  nays  22;  as 
follows : 

Yeas — Messrs.  Anthony,  Bajard,  Backalew,  Cole,  Davis,  Dixon,  Doolittle,  Fessenden, 
Fowler,  Frolinebuysen,  Grimes,  Henderson,  Johnson,  McCreery,  Morrill  of  Maine,  Morrill 
of  Vennont,  ^lorton,  Norton,  Patterson  of  Tennessee,  Boss,  Sherman,  Sumner,  Trumball, 
Van  Winkle,  Vickers,  and  Willey— 26. 

Nays. — Messrs.  Cattell,  Chandler,  Conkling,  Conness,  Corbett,  Cra^in,  Drake,  Edmunds, 
Ferry,  Harlan,  Howard,  Howe,  Mor^n,  Nye,  Pomeroy,  Ramsey,  Stewart,  Thayer,  Tipton, 
Williams,  Wilson,  and  Yates — 22. 

Not  voting— Messrs.  Cameron,  Hendricks,  Patterson  of  New  Hampshire,  Saulsbury, 
Sprague,  and  Wade — 6. 

The  Chibf  Justicr.  On  this  Question  the  yeas  are  26  and  the  nays  22.  So 
tBe  question  is  admitted  and  will  be  put  to  the  witness.  The  secretary  will  read 
the  question  again. 

The  Secretary  read  the  question  to  the  witness,  as  follows: 

When  the  President  tendered  to  you  the  office  of  Secretary  of  War  ad  interim,  on  the  27th 
of  January,  J  Slid,  and  on  the  3]8t  of  the  same  month  and  year,  did  he,  at  the  very  time  of 
making  such  tender,  state  to  you  what  his  purpose  in  so  doing  was  ! 

The  Witness.  He  stated  to  me  that  his  purpose 

Mr.  Manager  Butler.  Stay  a  moment.  The  question,  Mr.  Chief  Justice, 
was  whether  he  did  state,  not  what  he  stated.  We  want  to  object  to  what  he 
stated. 

Mr.  EvARTS.  Answer  yes  or  no,  general. 

Answer.  Yes. 

The  Chief  Jcstice.  The  witness  answers  that  he  did. 

By  Mr.  Stanbery  : 

Q.  What  purpose  did  he  state  ? 

Mr.  Manager  Bingham.  To  that  we  object. 

Mr.  Manager  Butler.  The  counsel  had  dismissed  this  witness,  and  he  is  not 
to  be  brought  back,  on  a  question  of  the  court,  for  the  purpose  of  counsel  open- 
ing the  case  again. 

The  Chief  Justice.  The  Chief  Justice  thinks  it  is  entirely  competent  for 
the  Senate  to  recall  any  witness. 

Mr.  Manager  Butler.  I  have  not  objected  to  the  Senate  recalling  a  witness. 

The  Chief  Justice.  The  Senate  has  decided  that  the  question  shall  be  put 
to  the  witness.  That  amounts  to  a  recalling  of  him,  and  the  Chief  Justice  is  ot 
opinion  that  the  witness  is  bound  to  answer  the  question.  Does  any  senator 
object  ? 

Mr.  Manager  Butler.  We  understand  that  the  only  question  he  has  been 
recalled  for  has  been  answered. 

Mr.  Evarts.  We  have  asked  another  question. 

Mr.  Johnson.  I  propose  to  add  to  it — I  thought  my  question  included  that — 
if  the  President  did,  what  did  he  state  that  his  purpose  was  ? 

Mr.  Manager  Bingham.  To  that  we  object;  and  we  ask  the  Senate  to  con- 
sider that  the  last  clause  suggested  now  by  the  honorable  senator  from  Mary- 
land, "  and  what  did  the  President  say,"  is  the  very  question  which  the  Senate 
this  day  did  solemnly  decide  adversely  to  its  being  put,  and  it  so  decided  on 
Saturday ;  in  short,  the  last  clause  now  put  to  the  witness  by  the  honorable 
senator  from  Maryland  is,  what  did  the  President  say  ?  making  the  President's 
declarations  evidence  for  himself  when  tbey  are  not  called  out  by  the  government. 
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It  was  BuggeBted  by  my  associate  in  argument  on  Saturday  that  if  that  method 
were  pursued  in  the  administration  of  justice,  and  the  declarations  of  the  accused 
were  made  evidence  for  himself  at  his  pleasure,  the  administration  of  justice 
would  be  impossible  in  any  court. 

Mr.  Dxyis.  I  rise  to  a  question  of  order,  ^ 

The  Chief  Justicb.  The  senator  from  Kentucky. 

Mr.  Davis.  It  is  that  one  of  the  managers  has  no  right  to  object  to  a  question 
propounded  by  a  member  of  the  court. 

Mr.  Manager  Butlbr.  We  might  as  well  meet  that  question  now. 

Mr.  Manager  Bingham.  I  desire  to  say  on  that  subject,  if  I  may  be  allowed 
to  do  so,  without  trespassing 

The  Chief  Justice.  The  houorable  manager  will  wait  one  moment.  When 
a  member  of  the  court  propounds  a  question  it  seems  to  the  Chief  Justice  that  it 
is  clearly  within  the  competency  of  the  managers  to  object  to  the  question  being 
put  and  state  the  grounds  for  that  objection,  as  a  legal  question.  It  is  not  com- 
petent for  the  managers  to  object  to  a  member  of  the  court  asking  a  question  ; 
but  after  the  question  is  aeked.it  seems  to  the  Chief  Justice,  that  it  is  clearly  com- 
petent for  the  managers  to  state  their  objections  to  the  questions  being  answered. 

Mr.  Conn  ESS.  I  ask  that  the  question  now  put  be  reduced  to  writing. 

The  Chief  Justice.  The  clerk  has  it  reduced  to  writing.    It  will  be  road. 

The  Secretary  read  it,  as  follows  : 

If  he  did,  slate  what  he  said  his  purpose  was. 

Mr.  Con  NESS.  Do  I  understand  that  to  be  a  part  of,  or  an  addition  made  to 
the  other  question  ? 

Mr.  Johnson.  Part  of  the  same  question. 

The  Chief  Justice.  It  must  be  regarded  at  present  as  an  independent 
question. 

Mr.  CoNNESS.  And  therefore  I  ask  that  the  independent  question  be  reduced 
to  writing.     It  has  nothing  to  do  with  the  other. 

The  Chief  Justice.  The  Chief  Justice  understands  the  question  which  has 
just  been  read  by  the  clerk  to  be  the  question. 

Mr.  CoNNBSS.  Then  I  call  for  its  reading  again. 

The  Chief  Justice,  (to  the  Secretary.)  Read  the  question. 

The  Secretary  read  as  follows  : 

If  he  did,  state  what  he  said  his  purpose  was  T 

Mr.  CoNNESS.  "Did"  what? 

Mr.  Drake.  I  would  inquire  for  information,  Mr.  President,  whether,  in  order 
to  test  the  introduction  of  that  question,  it  is  necessary  that  a  senator  should 
object  to  its  being  put  ? 

Mr.  Edmunds.  No  ;  the  Chief  Justice  has  decided  that  it  is  not. 

Mr.  Drake.  Very  well. 

The  Chief  Justice.  The  Chief  Justice  has  said  that  it  does  not  seem  to 
him  competent  for  the  managers  or  the  counsel  to  object  to  a  question  being  put 
by  a  senator ;  but  after  it  has  been  put,  the  question  whether  it  shall  bo 
answered  must  necessarily  depend  upon  the  judgment  of  the  court,  and  either 
the  counsel  for  the  President  or  the  honorable  managers  are  quite  at  liberty  to 
address  any  observations  they  see  fit  to  the  court  upon  that  point. 

Several  Senators.  That  is  right. 

Mr.  Johnson.  Certainly ;  I  do  not  doubt  that. 

Mr.  Manager  Binuham.  Upon  that  statement  I  may  be  pardoned  for  saying 
our  only  purpose  is  to  object  to  the  answer  being  taken  by  the  Senate  to  the 
question,  and  not  to  object  to  the  right  of  the  honorable  gentleman  from  Mary- 
land to  offer  his  question. 

Mr.  Johnson.  I  so  understand. 

Mr.  Manager  Bingham.  And  that  is  tbe  question  that  is  before  the  Senate 
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The  question  that  we  raiee  before  the  Senate  is,  that  it  is  incompetent  for  the 
accused  to  make  his  own  declarations  evidence  for  himself. 

The  Chibp  Justice.  The  Chief  Justice  has  already  said  upon  a  former 
occasion  that  he  thinks  that,  for  the  purpose  of  proving  the  intent,  this  question 
is  admissible  f  and  he  thinks,,  also,  that  it  comes  within  the  rule  which  has  been 
adopted  by  the  Senate  as  a  guide  for  its  own  action.  This  is  not  an  ordinary 
court,  but  it  is  a  court  composed  ^largely  of  lawyers  and  gentlemen  of  great 
experience  in  the  business  transactions  of  life,  and  they  are  quite  competent  to 
determine  upon  the  effect  of  any  evidence  which  may  be  submitted  to  them  ; 
and  the  Chief  Justice  thought  that  the  rule  which  the  Senate  adopted  for 
Itself  was  found  in  this  fact ;  and  in  accordance  with  that  rule,  by  which  he 
determined  the  question  submitted  on  Saturday,  he  now  determines  this  ques- 
tion in  the  same  way. 

Mr.  Drake.  I  ask  for  a  vote  of  the  Senate  upon  the  question. 

The  Chief  Justice.  The  Secretary  will  read  the  question. 

Mr.  Manager  Butler.  I  only  want  to  ask  a  single  question.  The  Chief 
Justice  understands  this,  as  does  the  board  of  managers,  as  I  understand,  to  be 
precisely  the  same  question  that  was  ruled  upon  on  last  Saturday  evening,  when 
the  Chief  Justice  ruled. 

Mr.  Manager  Bingham.  And  this  momine,  too. 

The  Chief  Justice.  The  Chief  Justice  does  not  intend  to  say  that.  What 
he  does  say  is,  that  this  is  a  question  of  the  same  general  import,  to  show  the 
intent  of  the  President  during  these  transactions.  The  Secretary  will  read  the 
question  again. 

Mr.  Johnson.  I  ask  that  both  questions  be  read,  the  first  and  the  second, 
taken  in  connection  with  each  other.    The  witness  has  answered  the  first. 

The  Chief  Justice.  The  Secretary  will  read  the  original  question,  and  then 
he  will  read  the  present  question  before  the^Senate. 

The  Secretary.  The  first  question  was : 

When  the  President  tendered  to  you  the  office  of  Secretary  of  War  ad  interim  on  the  27th 
of  January,  1868,  and  on  the  31st  of  the  same  month  and  year,  did  he,  at  the  very  time  of 
making  such  tender,  state  to  you  wliat  his  purpose  in  so  doing  wbs? 

The  witness  having  answered  this,  the  question  now  is  : 

It  he  did,  state  what  he  said  his  purpose  was  1 

The  Chief  Justice.  Senators,  you  who  are  of  opinion  that  the  question  just 
read,  "  if  he  did,  state  what  he  said  his  purpose  was,"  is  admissible,  and  should 
be  put  to  the  witness,  will,  as  your  names  are  called,  answer  yea ;  those  of  a 
contrary  opinion,  nay.     The  Secretary  will  call  the  roll. 

Mr.  Howe.  Before  I  vote  upon  the  admissibility  of  this  answer,  I  wish,  if 
there  is  any  regular  mode  of  doing  so,  to  ascertain  the  state  of  the  record  upon 
another  point ;  and  that  is,  whether  the  fact  that  this  office  was  tendered  to  the 
witness  on  the  stand  was  a  fact  put  in  by  the  defence  or  by  the  prosecution. 
Hy  own  recollection  is  not  very  distinct  about  it,  and  I  am  not  sure  that  I  am 
right. 

The  Chief  Justice.  The  Chief  Justice  must  remind  the  senator  that  no 
debate  is  in  order  unless  there  be  a  motion  to  retire  for  conference. 

Mr.  EvARTS.  I  may  be  permitted,  as  counsel,  to  ^tate  that  it  was  put  in  by 
the  defence. 

Mr.  Manager  Bingham.  It  was  put  in  by  the  defence. 

Mr.  Evarts.  I  have  so  stated. 

Mr.  Manager  Bingham.  I  wish  it  to  be  understood  distinctly. 

Mr.  Howe.  The  Chief  Justice  will  allow  me  to  remark  that  putting  a  question 
to  ascertain  the  state  of  the  record  was  entering  into  debate  by  no  manner  of 
means. 

The  Chief  Justice.  It  may  be,  however. 

Mr.  Howe.  It  may  not  be. 
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The  Chief  Justicb.  The  aecretary  will  call  the  roll. 

The  question  being  taken  by  yeas  and  nays,  resulted — ^yeas,  26 ;  nays,  2/) ;  as 
follows  : 

Teas — Messrs.  Anthony,  Bayard,  Bnckalew,  Cole,  Corbett,  Davis,  Dixon,  Doolittle, 
Fessenden,  Fowler,  Frelinghuysen,  Grimes,  Henderson,  Hendricks.  Johnson,  MeCreery, 
Morton,  Norton,  Patterson  of  Tennessee,  Ross,  Sherman,  Snmner,  Tramball,  Van  Winkle, 
Vickers,  and  Willey— '^6. 

Nats — Messrs.  Cameron,  Cattell,  Chandler,  Conkling,  Conness,  Cragin,  Drake,  Edmunds, 
Perry,  Harlan,  Howard,  Howe,  Morg^an,  Morrill  of  Maine,  Morrill  of  Vermont,  Nye,  Patter- 
son of  New  Hampshire,  Pomeroy,  Ramsey, Stewart,  Thayer,  Tipton,  Williams,  Wilson,  and 
Yates— !^5. 

Not  voting — Messrs.  Sanlsbnry,  Spra^e,  and  Wade— 3. 

So  the  question  propounded  by  Mr.  Johnson  was  held  to  be  admissible. 

The  Witness.  May  I  take  the  question  in  my  hand  ]  (The  question  was 
handed  to  the  witness  and  examined  by  him.)  The  first  question  was  as  to 
"  both  occasions."  (The  previous  question  was  handed  to  the  witness  and 
examined  by  him.) 

Mr.  EvARTS.  It  covers  both  occasions. 

The  WiTNRSS.  The  conversations  were  long  and  covered  a  great  deal  of 
ground ;  but  I  will  endeavor  to  be  as  precise  to  the  point  as  possible.  The 
President  stated  to  me  that  the  relations  which  had  grown  up  between  the 
Secretary  of  War,  Mr.  Stanton,  and  himself 

Mr.  Manager  Butler.  Stay  a  moment.  I  must  again  interpose,  Mr.  Presi- 
dent. The  question  is  simply  what  the  President  stated  his  purpose  was,  and 
not  to  putun  his  whole  declarations. 

Mr.  Johnson.  That  is  all  that  is  asked.    That  is  preliminary  to  that. 

Mr.  Curtis.  That  is  all  he  is  going  to  answer. 

Mr.  Manager  Butler.  I  pray  that  that  may  be  submitted  to  the  Senatie, 
whether  they  will  have  the  whole  of  the  long  conversation,  which  is  nothing  to 
the  purpose. 

Mr.  Managier  Bingham.  His  purpose  in  offering  General  Sherman  a  commis- 
sion. 

Mr.  Manager  Butler.  Yc8»  sir. 

Mr.  Johnson.  That  is  it. 

The  Witness.  I  intended  to  be  very  precise  and  very  short ;  but  it  appeared 
to  me  necessary  to  state  what  I  began  to  state,  that  the  President  told  me  that 
the  relations  between  himself  and  Mr.  Stanton,  and  between  Mr.  Stanton  and 
the  other  members  of  the  cabinet,  were  such  that  he  could  not  execute  the  office 
which  he  filled  as  President  of  the  United  States  without  making  provision 
ad  interim  for  that  office ;  that  he  had  the  right  under  the  law ;  he  claimed  to 
have  the  right,  and  his  purpose  was  to  have  the  office  administered  in  the  interest 
of  the  army  and  of  the  country  ;  and  he  offered  me  the  office  in  that  view.  He 
did  not  state  to  me  then  that  his  purpose  was  to  bring  it  to  the  courts  directly ; 
but  for  the  purpose  of  having  the  office  administered  properly  in  the  interest  of 
the  army  and  of  the  whole  country. 

Mr.  Stanbery.  On  both  occasions,  General,  or  the  other  occasion? 

The  WiTN  ess.  I  asked  him  why  lawyers  could  not  make  a  case ;  that  I  did 
not  wish  to  be  brought  as  an  officer  of  the  army  into  any  controversy. 

Mr.  CoNKLiNU.  Will  you  repeat  that  last  answer,  General] 

The  Witness.  I  asked  him  why  lawyers  could  not  make  a  case,  and  not 
bring  me,  as  an  officer,  into  the  controversy.     His  answer  was  that  it  was  found    . 
impossible,  or  a  case  could  not  be  made  up  ;  but»  said  he,  "  If  we  can  bring  the    I 
case  to  the  courts  it  would  not  stand  half  an  hour/'     I  diink  that  is  all  that  he 
stated  to  me  then. 

By  Mr.  Stanbery: 

Q.  On  either  occasion  ? 

Mr.  Johnson.  That  is  my  question. 
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The  Witness,  llie  conversation  was  very  long  and  covered  a  great  deal  o^ 
ground 

Mr.  Manager  Butlbb.  I  object  to  this  examination  bebg  renewed  bj  tlie 
connsel  for  the  President. 

Mr.  Stanbbry.  There  were  two  occasions.  Has  the  witness  got  through 
both  ?     That  is  the  question. 

Mr.  Manager  Butlbr.  Whatever  may  be  the  pretence  under  which  it  is  to 
be  renewed,  I  hold  that,  according  to  the  due  order  of  trials,  it  ought  not  to  be 
allowed.  Let  us  see  how  it  is  to  be  done,  Mr.  President.  The  counsel  dis- 
missed  thits  witness  and  he  was  gone,  and  he  is  brought  back  at  the  request  of 
one  of  the  judges,  and  that  judge 

Mr.  Stanbbry.  I  must  interrupt  the  learned  manager  to  say  that  we  did 
not  dismiss  him.  On  the  contrary,  both  sides  asked  to  retain  him,  the  learned 
manager  saying  at  the  time  that  he  wanted  to  give  him  a  private  examination. 

Mr.  Manager  Butlbb.  To  that  I  must  interpose  a  denial.  I  have  asked  for 
no  private  examination.  I  say  the  counsel  dismissed  him  from  the  stand,  dis- 
missed him  as  a  witness  in  the  case  from  the  stand.  Then"  he  is  called  back  by 
one  of  the  judges.  In  any  court  that  anybody  ever  practiced  in  before,  or  in 
any  tribunal,  when  that  is  done,  and  a  question  is  put  by  a  judge,  that  never 
yet  opened  the  case  to  have  the  witness  examined  by  the  counsel  who  had  dis- 
missed liim. 

Mr.  Johnson.  I  ask  for  the  reading  of  the  question.  I  think  I  asked  him 
to  answer  as  to  both  of  the  occasions  when  the  office  was  tendered  to  him. 

The  Chirp  Justice.  The  secretary  will  read  the  question  propoled  by  the 
senator  from  Maryland. 

The  Secretauv.  The  witness  having  answered  "  yes  "  to  the  previous  ques- 
tion, the  question  is,  *'  state  what  he  said  his  purpose  was  ?  " 

The  Chief  Justice.  Nothing  is  more  usual  in  courts  of  justice  than  to  recall 
witnesses  for  further  examination,  especially  at  the  instance  of  one  of  the  mem- 
bers of  the  court.  It  is  very  often  done  at  the  instance  of  counsel.  It  is,  how- 
ever, a  matter  wholly  within  the  discretion  of  the  court ;  and  if  any  senator 
desires  it  the  Chief  Justice  will  be  happy  to  put  it  to  the  court,  whether  the 
witness  shall  be  further  examined.     If  not 

Mr.  Williams.  I  ask  for  the  opinion  of  the  court  on  that  subject,  whether 
the  counsel  can  renew  the  examination  of  this  witness  and  go  beyond  the  ques- 
tion propounded  by  a  member  of  the  court. 

The  Chief  Justice,  The  counsel  will  please  reduce  the  question  they  pro- 
pose to  writing. 

The  question  having  been  reduced  to  writing,  was  sent  to  the  Secretary's 
desk,  and  read  as  follows : 

Have  you  answered  as  to  both  occasions  7 

The  Chief  Justice.  The  question  is  objected  to,  and  the  decision  of  the 
question  will  determine  whether  the  counsel  can  put  any  further  questions  to 
tne  witness. 

Mr.  EvARTs.  We  may  be  heard  upon  that,  I  suppose  ? 

The  Chief  Justice.  Certainly. 

Mr.  Evarts.  The  question,  senators,  whether  a  witness  may  be  recalled  is  a 

Siestion  of  the  practice  of  courts.  It  is  a  practice  almost  universal,  unless 
ere  is  a  suspicion  of  bad  faith,  to  permit  it  to  be  done,  and  it  is  always  in  the 
discretion  of  the  court.  In  special  circumstances,  where  collusion  is  suspected 
between  the  witness  and  counsel  for  wrong  purposes  adverse  to  the  administra- 
tion of  justice,  a  strict  rule  may  be  laid  down.  Whatever  rule  this  court  in  the 
future  shall  lay  down  as  peremptory,  if  it  be  that  neither  party  shall  recall  a 
witness  that  has  been  once  dismissed  from  the  stand,  of  course  will  be  obliga- 
tory upon  us ;  but  we  are  not  aware  that  anything  has  occurred  in  the  progress 
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of  this  trial  to  iotioiate  to  counsel  that  any  such  rule  had  been  adopted,  or 
would  be  applied  by  this  court. 

Mr.  Manager  Bittlbr.  Mr.  President,  on  Saturday  this  took  place:  this 
question  was  asked : 

In  that  interview — 

That  is,  when  the  offer  was  made — 

What  converBation  took  place  between  the  President  and  jou  in  regard  to  the  removal  of 
Mr.  Stanton? 

That  question  was  offered  to  be  put,  and  afler  argument,  and  upon  a  solemn 
ruling,  twenty-eight  gentlemen  of  the  Senate  decided  that  it  could  not  be  put. 
That  was  exactly  the  same  question  as  this,  asking  for  the  same  conversation 
at  the  same  time.  Then  certain  other  proceedings  were  had,  and  after  those 
were  had  the  counsel  waited  some  considerable  time  at  the  table  in  consultation, 
and  then  got  up  and  asked  leave  to  recall  this  witness  this  morning  for  the  pur- 
pose of  putting  questions.  The  Senate  gave  that  leave  and  adjourned.  This 
morning  they  recalled  the  witness,  and  put  such  questions  as  they  pleased,  and 
we  spent  as  many  hours,  as  you  remember,  in  doiog  that.  On  Saturday  they 
had  got  through  with  him,  except  that  they  wanted  a  little  time  to  consider 
whether  they  would  recall  him ;  they  did  recall  him  this  morning,  and  after  get- 
ting  through  with  him  the  witness  was  sent  away.  Then  he  was  again  recalled 
to  enable  one  of  the  judges  to  put  a  question,  to  satisfy  his  mind.  Of  course, 
he  was  not  acting  as  counsel  for  the  President  in  so  doing;  that  could  not  be 
supposed  possible.    He  wanted  to  satisfy  his  mind. 

Mr.  JoHiNSON.  What  does  the  honorable  manager  mean  ? 

Mr.  Manager  Butlbr.  I  mean  precisely  what  I  say,  that  it  cannot  be  sup- 
posed possible  that  he  was  acting  as  counsel  for  the  President. 

Mr.  Johnson.  Mr.  Chief  Justice,  if  the  honorable  manager  means  to  impute 
that  in  anything  I  have  done  in  this  trial  I  have  been  acting  as  counsel,  or  in 
the  spirit  of  counsel,  he  does  not  know  the  man  of  whom  he  speaks.  I  am  here 
to  discharge  a  duty  ;  and  that  I  propose  to  do  legally.  And  permit  me  to  say 
to  the  honorable  manager  that  I  know  what  the  law  is  as  well  as  he  does,  and 
it  is  not  my  purpose  in  any  way  to  depart  from  it. 

Mr.  Manager  Butler.  Again  I  repeat,  so  that  my  language  may  not  be  mis- 
understood, that  it  is  not  to  be  supposed  that  he  was  acting  as  counsel  for  the 
President.  Having  put  his  question  and  satisfied  his  mind  of  something  that 
he  wanted  satisfied,  something  that  he  wanted  to  know,  how  can  it  be  that  that 
opens  the  case  to  allow  the  President's  counsel  to  go  into  a  new  examination  of 
the  witness  ?  How  do  they  know,  if  he  is  not  acting  as  counsel  for  the  Presi- 
dent, and  there  is  not  some  understanding  between  them,  which  I  do  not  charge^ — 
how  can  the  President's  counsel  know  that  his  mind  is  not  satisfied  ?  He  recalled 
the  witness  for  the  purpose  of  satisfying  his  own  mind,  and  only  for  that  rea- 
son. I  agree  it  is  common  to  recall  witnesses  for  something  that  has  been  over- 
looked or  forgotten  ;  but  I  appeal  to  the  presiding  officer  that  while — and  I  never 
have  said  otherwise — a  member  of  the  court  who  wants  to  satisfy  himself  by 
putting  some  question  may  recall  a  witness  for  that  purpose,  it  never  is  under- 
stood that  that  having  been  done,  the  case  was  opened  to  the  counsel  on  either 
side  to  go  on  and  put  other  questions.  The  court  is  allowed  to  put  the  ques- 
tion, because  it  is  supposed  that  the  judge  wants  to  satisfy  his  mind  on  a  par- 
ticular point.  After  the  judge  has  satisfied  his  mind  on  that  particular  point 
then  there  is  to  be  an  end,  and  it  is  not  to  open  the  case  anew.  I  trust  I  have 
answered  the  honorable  senator  from  Maryland  that  I  meant  no  imputation.  I 
was  putting  it  right  the  other  way. 

Mr.  Johnson.  1  am  satisfied,  Mr.  Chief  Justice ;  and  I  only  rise  to  say  that 
I  did  not  know  that  the  counsel  proposed  to  ask  any  question,  and  I  agree  with 
the  honorable  manager  that  they  l^ve  no  right  to  do  any  such  thing. 
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Mr.  EvARTS.  Mr.  Chief  Jastice,  one  moment  will,  I  think,  show  that 

Mr.  Manager  Bingham.  Will  the  gentleman  from  New  York  yield  to  me  a 
single  moment,  withont  pretending  to  interrapt  him  ?  Mr.  President,  I  desire, 
on  hehalf  of  the  managers,  here,  so  that  there  may  he  no  possible  misander- 
Btanding  abont  it,  to  disclaim,  once  for  all,  that  it  was  either  intended  by  my 
associate,  who  has  taken  his  seat,  or  is  intended  by  the  managers,  at  any  time, 
or  in  any  way,  to  question  the  right  and  the  entire  propnety  of  any  senator 
recalling  any  witness  and  putting  any  qaestion  to  him  that  he  sees  fit.  We  im- 
pute no  improper  motives  to  any  senator  for  doing  so ;  and  we  wish  it  distinctly 
understood  that  it  is  furthest  from  our  purpose.  But  we  recognize  his  perfect 
right  to  do  so  and  the  entire  propriety  of  it. 

Mr.  EvARTS.  A  moment's  consideration,  I  think,  will  satisfy  the  Senate,  Mr. 
Ohief  Justice,  that  the  question  is  not  precisely  of  our  right  to  recall  the  wit- 
ness, but  the  question  of  right,  if  it  be  important  to  be  discussed — and  it  may  be 
in  some  future  applications  of  the  rule — is,  that  when  the  court  have  introduced, 
by  their  right  of  questioning,  new  matter  of  evidence  that  had  previously  been 
excluded,  then  the  counsel  upon  either  side  are  not  obliged  to  leave  that  portion 
of  the  evidence  incomplete  or  without  cross-examination ;  for  some  piece  of  evi- 
dence might  be  drawn  out  that,  as  it  stood,  nakedly,  would  be  prejudicial  to 
one  side  or  the  other,  prejudicial  to  the  side  whose  witness  was  recalled,  if  you 
please ;  and  certainly  it  would  be  competent,  in  the  ordinary  rules  of  examina- 
tion, that  the  counsel  should  be  permitted  to  place  the  whole  of  the  fact  and  the 
tmth — within  the  proper  rules  of  evidence,  of  course — ^before  the  court. 

Mr.  Williams.  If  I  may  be  allowed  to  state,  I  do  not,  of  course,  object, 
under  the  decision  made  by  the  Senate,  to  a  full  answer  to  the  question  pro- 
pounded by  the  senator  from  Maryland ;  but  my  objection  is  made  upon  the 
ground  that  the  Senate  has  repeatedly  decided  that  the  conversations  of  the 
President  were  not  admissible  in  evidence,  and  the  witness  having  answered  the 
question  of  the  senator  from  Maryland,  it  is  not  competent  for  the  counsel  for 
the  President  to  proceed  to  examine  him  upon  that  point,  because  it  is  contrary 
to  the  decision  already  made. 

The  Chief  Justicb.  The  Secretary  will  again  read  both  the  questions,  so 
that  the  Senate  may  understand  precisely  what  is  before  it. 

The  Srcrbtary.  The  first  question  was  as  follows  : 

When  the  President  tendered  to  you  the  office  of  Secretary  of  War  ad  interim^  on  the  ^th 
of  January,  1868,  and  on  the  3l8t  of  the  same  month  and  year,  did  he,  at  the  very  time  of 
making  such  tender,  state  to  you  what  his  purpose  in  so  doing  was  7 

The  witness  having  answered  "  yes,"  the  next  question  was : 

State  what  he  said  his  purpose  was. 

The  question  now  is  : 

Have  you  answered  as  to  both  occasions  ? 

Mr.  Johnson.  That  is  not  my  question. 

Mr.  Stanbkry.  That  is  mine;  and  I  want  to  say  one  word  as  to  that. 
Notwithstanding  the  honorable  senator  from  Maryland  has  put  this  ques- 
tion, he  has  put  it  about  our  client  and  our  case.  They  belong  to  us.  He 
has  put  it  so  that  a  new  door  is  opened  that  was  closed  to  x\q  before,  and 
the  court  has  gone  into  that  new  evidence  that  was  a  sealed  book  to  us, 
about  which  we  could  neither  examine  nor  cross-examine.  That  which  w«s 
closed  to  us  by  the  decision  of  the  court  on  Saturday,  is  now  opened  by  the 
question  of  the  senator  to-day.  Now,  I  understand  the  doctrine  contended 
lor  to  be  that  we  must  take  that  answer,  for  better  or  worse,  to  a  question 
we  did  not  put  Now,  senators,  if  in  that  answer  the  matter  had  been  con- 
demnatory of  the  President;  if  the  senator  had  got  as  an  answer  that  the 
President  told  the  witness  expressly  that  he  intended  to  violate  any  law  ;  that 
he  was  acting  in  bad  faith  ;  that  he  meant  t9  use  force,  I  am  told  the  doctrine 
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here  now  is,  "  inasmuch  as  it  was  brought  out  by  a  senator,  not  by  yourselves, 
although  it  is  fatal  testimony  to  your  client,  you  cannot  cross-examine  him  one 
word  about  it."  It  is  not  testimony  of  our  asking.  Suppose  it  had  been 
brought  out  by  the  managers,  could  we  not  cross-examine  ?  Suppose  it  is 
brought  out  by  a  senator,  does  that  make  it  any  more  sacred  against  the  pursuit 
of  truth  and  the  sacred  right  of  cross-examination  ?  Does  the  doctrine  of 
estoppel  come  here,  that  wherever  any  question  is  answered  upon  the  interroga- 
tory of  a  senator  you  must  take  that  answer,  without  any  opportunity  to  contra- 
dict the  witness  or  to  cross-examine  the  witness ;  that  that  sacred  right  cannot 
be  exercised ;  that  we  are  estopped  not  by  our  own  act,  not  by  testimony  we 
have  called  out,  but  we  are  estopped  by  the  act  of  another,  and  shut  out  from 
the  pursuit  of  truth  because  a  senator  has  put  the  questiou  and  the  answer  to 
that  question  is  condemnatory  of  our  client  1  I  say  the  moment  that  door  is 
opened  and  new  testimony  introduced  in  the  cause  we  have  a  right  to  cross- 
examine  the  witness ;  a  right  to  explain  it  if  we  can,  to  contradict  it  if  we  can, 
to  impeach  the  very  witness  who  testifies  to  it  if  we  can.  Every  weapon  that 
a  defendant  has  in  pursuit  of  truth  as  to  testimony  against  him  is  put  into  our 
hands  the  moment  such  a  question  is  put  and  such  a  question  is  answered. 

Mr.  Manager  Bingham.  Mr.  President,  I  think  senators  cannot  fail  to  have 
observed  the  most  extraordinary  remarks  thatliave  just  fallen  from  the  lips  of 
the  honorable  counsel  for  the  President.  It  is  perfectly  apparent  to  intelligent 
men,  whether  on  the  floor  of  the  Senate  or  in  these  galleries,  that  they  have 
attempted,  through  this  witness,  to  obtain  the  mere  naked  declaration  of  the 
accused  to  rebut  the  legal  presumption  of  his  guilt  arising  from  his  having  done 
an  unlawful  act. 

I  am  not  surprised  at  the  feeling  with  which  the  honorable  gentleman  has  just 
discussed  this  question.  If  I  heard  aright  the  testimony  which  fell  from  the 
lips  of  the  witness,  the  Lieutenant  Oenend,  it  was  testimony  that  utterly  disap- 
pointed and  confounded  the  counsel  for  the  accused.  What  was  it?  Nothing 
was  said,  said  the  witness,  in  the  first  conversation  about  an  appeal  to  the  courts, 
and  finally  this  was  said,  that  it  was  impossible  to  make  up  a  case  by  which  to 
appeal  to  the  courts.  These  declarations  of  the  President,  standing  in  that 
form,  are  not  satisfactory  to  the  counsel.  They  are  brought  out,  to  be  sure, 
upon  the  question  of  the  honorable  gentleman  from  Maryland ;  but  they  are 
not  satisfactory  to  the  counsel;  and  now  he  tells  the  Senate  that  he  has  the 
right  to  cross-examine.  To  cross-examine  whom,  sir?  To  cross-examine  his 
own  witness.  To  cross-examine  him  for  what  purpose?  "In  search  of  the 
truth !"  Well,  he  is  in  pursuit  of  the  truth  under  difficulties.  The  witness  has 
already  sworn  to  matter  of  fact  that  shows  the  naked,  bald  falsity  of  the  defence 
interposed  here  by  the  President  in  his  answer,  that  his  only  piupose  in  violat- 
ing the  law  was  to  test  the  validity  of  the  law  in  the  courts.  Why  did  not  he 
test  the  validity  of  the  law  in  the  courts?  It  will  not  do  to  say  to  the  Senate 
of  the  United  States  that  he  has  accounted  for  it  in  telling  this  witness  that  the 
case  could  not  be  made  up.  The  learned  counsel  who  has  just  taken  his  seat  is 
too  familiar  with  the  law  of  this  country,  too  familiar  with  the  absolute  adjudi- 
cation of  this  very  case  in  the  Supreme  Court,  to  venture  to  indorse  for  a  mo- 
ment this  utterance  of  his  client  made  to  the  Lieutenant  General  that  it  was 
impossible  to  make  up  a  case.  I  stand  here  and  assert  what  the  learned  coun- 
sel knows  right  well,  that  all  that  was  needful  to  make  up  a  case  was  for  the 
President  of  the  United  States  to  do  just  what  he  did  do  in  the  first  instance, 
to  issue  an  order  directing  Mr.  Stanton  to'  surrender  the  office  of  Secretary 
for  the  Department  of  War  to  "  Lorenzo  Thomas,  whom  he  had  that  day 
appointed  Secretary  of  War  ad  interim^"  and  to  surrender  all  the  records  of 
the  office  to  him,  to  surrender  the  property  of  the  office  to  him,  and  upon 
the  refusal  of  the  Secretary  of  War  to  obey  his  command,  through  his  Attor- 
ney General,  who  now  appears  as  hia  attorney  in  the  trial  and  defence  of  this 


526  IMPEACHHENT   OF  THE  PRESIDEITr. 

case,  to  8ue  out  a  Mrrit  of  quo  warranto.  That  is  the  law  which  we  undertake 
to  saj  is  settled  in  this  case,  notwithstanding  his  statement  to  the  witness 
whom  they  have  called  here.  It  is  settled  in  the  case  of  Wallace  V9.  Ander- 
son, as  the  Senate  will  recollect,  reported  in  5  Wheaton,  page  291.  The 
opinion  of  the  court,  from  which  no  dissent  was  expressed  by  any  member  of 
the  bench,  was  delivered  by  Chief  Justice  Marshall,  and  I  will  read  the  opinion  : 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  coart,  that  a  writ  of  quo  warranto 
could  not  be  maintained,  except  at  the  intitance  of  the  cfovemment ;  and  as  .this  writ  was 
iissued  by  a  private  individual,  without  the  authority  of  the  government,  it  could  not  be  sus- 
tained,  whatever  might  be  the  rigfht  of  the  prosecutor  or  of  the  person  claiming  to  exercise 
the  office  in  question.    The  information  must,  therefore,  be  dismissed. 

^  That  power  wsla  not  employed  by  the  Executive  through  the  Attorney  Gren- 
'  eral.  Let  him  answer  in  some  other  way  than  by  these  declarations,  sought  to 
be  reached  through  a  cross-examination  of  their  own  witness,  why  he  did  not 
follow  up  his  illegal  order  for  the  removal  of  Stanton  and  for  the  appointment 
of  Lorenzo  Thomas  as  Secretary  of  War  ad  interim  by  legally  suing  out  his 
writ  of  quo  warranto  and  trying  the  question  in  the  courts. 

But,  gentlemen  senators,  there  is  something  more  than  that  in  this  case — and 
I  desire  merely  to  refer  to  it  in  passing — that  the  question  which  the  gentle- 
men raise  here  in  argument  now  is,  in  substance  and  in  fact,  whether,  having 
violated  the  Constitution  and  laws  of  the  United  States,  in  the  manner  shown 
by  the  testimony  here,  beyond  question,  they  cannot  at  last  strip  the  people  of 
the  power  which  they  retained  to  themselves  by  impeachment — to  hold  such 
malefactors  to  answer  before  the  Senate  of  the  United  States,  to  the  exclusion 
of  the  interposition  of  every  other  tribunal  of  justice  upon  God's  footstool. 
What  has  this  question  to  do  with  the  final  decision  of  the  case  before  the  Sen- 
ate ?  I  say  if  your  Supreme  Court  sat  to-day  in  judgment  upon  this  question 
it  has  no  power  and  can  have  none  over  this  Senate.  The  question  belongs  to 
the  Senate,  in  the  language  of  the  Constitution,  exclusively.  The  words  are 
that  **  the  Senate  shall  have  the  sole  power  to  try  all  impeachments." 
^  The  sole  or  only  power  to  try  impeachments  includes  the  power  to  try  and 
determine  every  question  of  law  and  fact  arising  in  a  case  of  impeachment.  It 
is  in  vain  that  the  decision  of  the  Supreme  Court  or  of  the  circuit  court  or  of 
the  district  court  or  of  any  court  outside  of  this  is  invoked  for  the  decision  of 
any  question  arising  in  this  trial  between  the  people  and  their  guilty  President. 
We  protest,  then,  against  a  speech  that  has  been  made  here  in  this  matter.  We 
protest,  also,  against  the  attempt  here  to  cross-examine  their  own  witness  and 
get  rid  of  the  matter  already  stated  so  truthfully  and  so  fairly  by  the  witness, 
which  clearly  makes  against  their  client  and  strips  him  of  every  feather,  and 
leaves  him  naked  for  the  avenging  hand  of  justice  to  reach  him  without  let  or 
hindrance. 

Mr.  EvARTS.  Mr.  Chief  Justice  and  Senators,  I  shall  enter  into  no  discussions 
irrelevant  to  this  matter ;  but  we  cannot  consent  to  have  matters  so  misrepre- 
sented. My  learned  associate,  arguios  upon  a  hypothetical  case  as  to  the 
injustice  of  the  rule  sought  to  be  laid  down  when  it  should  happen  that  the 
evidence  was  injurious  to  a  party,  that  he  should  be  restricted  from  cross-exami- 
nation undertook,  by  way  of  argument,  to  influence  the  opinion  of  the  Senate. 
It  had  not  the  remotest  application,  and,  as  must  have  been  apparent  to  every 
intelligent  observer,  was  not  connected  in  the  least  with  the  actual  evidence 
given.  The  evidence  given,  if  it  is  agreeable  to  the  managers,  is  extremely 
satisfactory  to  us,  presenting  the  very  point  of  the  inquiry  of  the  Lieutenant 
General  to  the  President  why  the  lawyers  could  not  make  up  a  case  without 
bringing  in  an  ad  interim  appointment.  The  answer  of  the  President  was  that 
it  could  not  be  done,  but  when  on  the  effect  of  an  ad  interim  appointment  the 
matter  was  brought  up,  the  case  would  not  stand  half  an  hour,  agreeing  with 
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Mr.  Manager  Batler  in  his  hypothetical  case  in  the  note  that  he  wrote  for  the 
President  to  send  to  the  Senate : 

I  felt  myself  constrained  to  make  this  removal  lest  Mr.  Stanton  should  answer  the  infor- 
mation in  the  nature  of  a  gito  uHirranto^  which  I  intend  the  Attorney  General  shall  file  at  an 
early  day,  by  saying  that  he  holds  the  office  of  Secretaiy  of  War  by  the  appointment  and 
authority  of  Mr.  Lincoln,  which  has  never  been  revoked. 

Mr.  Manager  Bi.noham.  Mr.  President,  I  desire,  in  response  to  the  gentleman's 
remarks,  very  briefly  to  state  to  the  Senate  that  instead  of  bettering  his  client's 
case  he  has  made  it  worse  hy  his  attempt  to  explain  this  declaration  of  the 
President  to  the  witness  that  it  was  impossible  to  make  up  a  case  without  an 
ad  interim  appointment.  I  agree  and  stated  myself  in  the  remarks  which  I 
made  before,  that  it  was  necessary  that  he  should  issue  his  order  of  removal  as 
he  did  issue  it,  and  that  it  was  necessary  he  should  issue  his  order  of  appoint- 
ment to  Lorenzo  Thomas  or  somebody  else  as  Secretary  of  War  ad  interim,  as 
he  did  issue  it;  but  now  how  does  the  case  stand  ?  Had  he  not  made  an  ad 
interim  appointment  six  months  before  this  conversation  with  the  Lieutenant 
Genera]  ?  Had  he  not  made  an  ad  interim  appointment  in  August,  1867,  of 
General  Grant  ?  Ah !  says  the  gentleman,  he  only  suspended  Mr.  Stantou 
then  under  the  tcnure-of-omce  act,  and  therefore  the  question  could  not  very 
well  be  raised.  I  have  no  doubt  that  will  be  the  answer  of  the  counsel ;  it  is 
all  the  answer  they  can  make;  but,  gentlemen  senators,  how  does  such  an 
answer  stand  with  the  corrupt  answer  put  in  here  by  the  President  that  he  did 
not  make  that  suspension  under  the  tenure-of-office  act,  but  under  the  Constitu- 
tion of  the  United  States,  and  by  virtue  of  the  powers  vested  in  him  by  that 
Constitution  1  He  cannot  play  *'  fast  and  loose  "  in  this  way  in  the  presence  of 
the  Senate  and  the  people  of  this  country. 

Why  did  he  not  issue  out  his  writ  of  quo  warranto  in  August,  when  he  had 
his  appointment  of  Secretary  ad  interim,  casting  aside  your  statute,  going  into 
courts,  forestalling  the  power  of  the  people  to  try  him  by  impeachment  for  this 
violation  ot  law,  for  this  unlawful  act,  which  by  the  law  of  every  country  where 
the  common  law  obtains  carries  the  criminal  intent  with  it  on  its  face,  and  which 
he  cannot  talk  from  the  record  by  any  Mse  statement,  nor  swear  from  the 
record  in  any  shape  or  form  by  any  mere  declarations  of  his  own. 

One  word  more,  and  I  have  done  with  this  matter.  They  got  in  evidence  of 
what  he  told  Thomas,  and  now  they  want  to  contradict  that  evidence.  After 
the  refusal  of  the  office  to  him  by  Stanton,  after  Stanton  refused  to  obey  Thomas's 
orders,  after  he  had  ordered  Thomas  to  go  to  his  own  place,  and  Thomas  refused 
to  obey  his  orders  and  declared  himself  Secretary  and  his  purpose  to  control 
the  office,  to  take  possession  of  the  records,  and  seize  upon  its  mails,  you  have 
had  offered  here  by  this  defence  the  declarations  of  the  accused  to  Thomas  when 
he  went  back  and  reported  to  him  this  refusal,  **  Gt>  on,  take  possession  of  the 
office ;"  not  "  I  am  going  to  appeal  to  the  courts,"  not  "  Qo  to  the  Attorney 
General  for  a  writ  of  quo  warranto;"  there  was  no  intimation  of  that  sort  then ; 
but  that  declaration  of  the  accused  to  Lorenzo  Thomas  on  the  night  of  the  21st 
of  February,  after  he  had  committed  this  crime  against  the  laws  and  Constitution 
of  his  country,  is  to  be  got  rid  of  here  to-day  by  his  declaration  at  another  time 
that  they  are  seeking  after  now,  to  the  Lientenant  General. 

We  are  not  trying  the  President  here  for  having  offered  the  Lieutenant  General 
an  appointment  of  Secretary  ad  interim,  or  an  absolute  appointment  either. 
We  are  trying  the  President  here  for  issuing  an  order,  in  violation  of  law,  for 
the  removal  of  Mr.  Stanton  and  another  letter  of  authority,  in  violation  of  the 
law,  directing  Lorenzo  Thomas  to  take  possession  of  the  War  Department,  its 
records,  and  its  property,  and  to  discharge  the  functions  of  the  office  of  Secretary 
of  War  ad  interim,  in  utter  contempt  of  the  Constitution,  of  his  own  oath  of 
office,  of  the  statutes  of  the  United  States,  and  of*  the  solemn  decision  of  the 
Senate.     And  these  gentlemen  come  here  to  get  rid  of  this  matter  in  this  way 
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by  croBS-examiniDg,  to  use  their  own  word,  their  own  witnesB,  becanae,  after 
falling  to  get  anything  from  him  themselves,  and  the  Senate  having  succeeded 
in  getting  words  from  him  that  do  not  suit  their  purpose,  they  seek  to  get  rid 
of  the  whole  matter  by  a  further  examination. 

Mr.  Davis.  Mr.  Chief  Justice,  I  ask  for  information  if  the  question  pro- 
pounded by  the  honorable  senator  from  Maryland  has  been  fully  answered  ? 

The  Chief  Justice.  The  senator  from  Kentucky  will  reduce  his  question  to 
writing. 

Mr.  Davis.  I  do  not  propose— 

The  Chief  Justice.  The  rule  requires  that  the  question  shall  be  reduced  to 
writing. 

Mr.  Davis.  I  do  not  propound  any  question  to  the  witness  at  all.  I  merely 
make  the  suggestion  to  the  Chief  Justice  whether  the  question,  as  drafted  by 
the  honorable  senator  from  Maryland,  has  been  fully  answered  by  the  witness 
or  not  ? 

The  Chief  Justice.  It  is  impossible  for  the  Chief  Justice  to  reply  to  that 
question.     The  witness  only  can  reply. 

The  Witness.  Where  is  my  answer? 

Mr.  Trumbull.  I  ask  is  there  not  a  question  pending  ? 

Mr.  Davis.  I  ask  that  the  question  be  read. 

The  Chief  Justice.  The  Chief  Justice  will  explain  the  position  of  thematter 
to  the  Senate.  The  Senator  from  Maryland  desired  that  the  following  question 
should  be  put  to  the  witness,  (General  Sherman.)  **  When  the  President  ten- 
dered to  you  the  office  of  Secretary  of  War  ad  interim  on  the  27  th  of  January, 
1868,  and  on  the  31st  of  the  same  month  and  year,  did  he,  at  the  very  time  of 
making  such  tender,  state  to  you  what  his  purpose  in  so  doing  was  V*  To  that 
question  the  witness  replied,  **  he  did"  or  "  yes."  That  answer  having  been 
given,  the  senator  from  Maryland  propounded  the  further  question,  "  The  wit- 
ness having  answered  yes,  will  he  state  what  he  said  his  purpose  was  V*  The 
witness  having  made  an  answer  to  that  question  either  partial  or  full,  the  Chief 
Justice  is  unable  to  decide  which,  the  counsel  for  the  President  propose  this 
question  :  *'  Have  you  answered  as  to  both  occasions  V*  That  is  the  same  ques- 
tion which  the  senator  firom  Kentucky  now  proposes  to  the  Chief  Justice,  and 
which  he  is  unable  to  answer.  The  senator  from  Oregon  (Mr.  Williams)  objects 
to  the  question  proposed  by  the  counsel  for  the  President  upon  the  ground  that 
Greneral  Sherman  having  been  recalled  at  the  instance  of  a  senator,  and  having 
been  examined  by  him,  he  cannot  be  examined  by  counsel  for  the  President. 
The  Chief  Justice  thinks  that  that  is  a  matter  entirely  within  the  discretion  of 
the  Senate,  but  that  it  is  usual,  under  such  circumstances,  to  allow  counsel  to 
proceed  with  their  inquiries  relating  to  the  same  subject-matter. 

Mr.  Williams.  Mr.  President,  X  withdraw  my  objection  to  this  question. 
When  the  question  was  orally  put  I  understood  it  to  be  another  and  different 
question.  I  am  willing  a  full  answer  shall  be  given  to  the  question  propounded 
by  the  senator  from  Maryland,  but  object  to  new  questions. 

The  Chief  Justice.  The  Secretary  will  read  the  question,  and  the  witness 
will  answer. 

The  Secretary.  The  question  is,  •*Have  you  answered  as  to  both  occa- 

_•  Off 

sions  r 

The  Witness.  I  should  like  to  hear  my  answer  as  far  as  it  had  gone. 

Mr.  Johnson.  I  move  that  the  reporter  read  the  answer. 

The  Chief  Justice.  That  will  be  done. 

Mr.  J.  J.  Murphy,  one  of  the  official  reporters  of  the  Senate,  read  the  previous 
answer  of  the  witness  from  the  short-hand  notes,  as  follows : 

I  intonded  to  be  verj  precise  and  veiy  short ;  bat  it  appeared  to  me  se(;essary  to  state 
what  I  hegaa  to  state — that  the  President  told  me  that  tue  relations  between  himself  and 
Mr.  Stanton,  and  between  Mr.  Stanton  and  the  other  members  of  the  cabinet,  were  such 
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that  he  ooald  not  execute  the  office  which  he  filled  as  President  of  the  United  States  without 
making^  provision  ad  interim  for  that  office ;  that  he  had  the  right  under  the  law ;  he  claimed 
to  have  the  right ;  and  his  purpoee  was  to  have  the  office  administered  in  the  interest  of  the  ' 
•nnj  and  of  the  country ;  and  iie  offered  me  the  office  in  that  view.  He  did  not  state  to  me 
then  that  his  purpose  was  to  bring  it  to  the  courts  directly  ;  but  for  the  purpose  of  having 
the  office  administered  properly  in  the  interest  of  the  army  and  the  whole  country. 

Mr.  Stanrery.  On  ooth  occasions,  general,  or  the  other  occasion? 

The  W1TNE8S.  I  asked  him  why  lawyers  could  not  make  a  case;  that  I  did  not  wish  to 
be  brought  as  an  officer  of  the  army  into  any  controversy. 

Mr.  (Inkling.  Will  you  not  repeat  that  last  answer,  general  T 

The  Witness.  I  asked  him  why  lawyers  could  not  make  a  case,  and  not  bring  me,  or  an 
officer,  into  the  controversy  T  His  answer  was,  that  it  was  found  impossible,  or  a  case  C4>uld 
not  be  made  up ;  but,  said  he,  if  we  can  bring  the  case  to  the  courts,  it  would  not  stand  half 
an  hour.    I  think  that  is  all  that  he  stated  to  me  then. 

Mr.  Drake.  Now  read  the  pending  question. 

The  SiscRBTARY.  The  question  is  :  "  Have  70a  answered  as  to  both  occa- 
sions." 

The  Witness.  The  question  first  asked  me  seemed  to  restrict  me  so  close  to 
the  purpose  that  I  endeavored  to  confine  myself  to  that  point  alone.  On  the 
first  day  or  the  first  interview  in  which  the  President  offered  me  the  appoint- 
ment ad  interim  he  confined  himself  to  very  general  terms,  and  I  gave  him  no 
definite  answer.  The  second  interview,  which  was  on  the  afternoon  of  the  30th, 
not  the  3l8t,  was  the  interview  during  which  he  made  the  points  which  I  have 
testified  to.  In  speaking  he  referred  to  the  constitutionality  of  the  bill  known 
as  the  civil  tenure-of-office  bill,  I  think,  or  the  tenure  of  civil-office  bill ;  and  it 
was  the  constitutionality  of  that  bill  which  he  seemed  desirous  of  having  testod, 
and  which,  he  said,  if  it  could  be  brought  before  the  Supreme  Court  properly, 
would  not  stand  half  an  hour.  We  also  spoke  of  force.  I  firet  stated  that  if 
Mr.  Stanton  would  simply  retire,  although  it  was  against  my  interest,  against 
my  desire,  against  my  personal  wishes,  and  against  my  official  wishes,  I  might 
be  willing  to  undertake  to  administer  the  office  ad  interim.  Then  he  supposed 
that  the  point  was  yielded ;  and  I  made  this  point,  "  Suppose  Mr.  Stanton  do 
not  yield  V*  He  answered,  **  Oh !  he  will  make  no  objection ;  you  present  the 
order,  and  be  will  retire."  I  expressed  my  doubt,  and  be  remarked,  **  I  know 
him  better  than  you  do;  he  is  cowardly."  I  then  begged  to  be  excused  from 
giving  him  an  answer  to  give  the  subject  more  reflection,  and  I  gave  him  my 
final  answer  in  writing.  I  think  that  letter,  if  you  insist  upon  knowing  my 
views,  should  come  into  evidence,  and  not  parol  testimony  taken  up ;  but  my 
reasons  for  declining  the  office  were  mostly  personal  in  their  nature. 

Mr.  Johnson.  Mr.  Chief  Justice,  with  the  permission  of  the  Senate  I 
desire  to  correct  a  mistake  of  fact.  X  thought  General  Sherman  said  the  Slst, 
but  it  is  the  30th  of  January,  and  therefore  I  desire  to  have  that  correction 
made  in  my  written  question. 

The  Chibp  Justice.  If  there  be  no  objection  that  correction  will  be  made. 
The  30th  will  be  substituted  for  the  31st  in  the  record  of  the  question  of  the 
senator  from  Maryland. 

Mr.  Henderson.  I  desire  to  ask  tbe  witness  a  question,  which  I  send  to 
the  Chair  in  writing. 

The  Chief  Justice.  The  Secretary  will  read  the  question  of  the  senator 
from  MissourL 

The  Secretary  read  as  follows  : 

Did  the  President,  on  either  of  the  occasions  allnded  to,  express  to  jou  a  fixed  resolution 
or  determination  to  remove  Stanton  from  his  office  7 

The  Witness.  If  by  removal  is  meant  a  removal  by  force,  be  never  conveyed 
to  my  mind  such  an  impression ;  but  he  did  most  unmistakably  say  that  he  4 
could  have  no  more  intercourse  with  him  in  the  relation  of  President  and  Sec- 
retary of  War. 
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Mr.  Howard.  I  mA  to  pat  a  qaestion  to  the  witDess.  I  send  it  to  tbe 
Chair. 

The  Ohirp  Justicb.  The  Secretary  will  read  the  qneetion  [nroposed  by  the 
•enator  from  Michigan. 

The  Secretary  r^  a^  follows  : 

YoQ  sHj  the  President  spoke  of  force.    What  did  he  saj  about  force  f 

The  WiTNBSS.  I  inquired,  "  Suppose  Mr.  Stanton  do  not  yield,  what  then 
shall  be  done  ?"  *'  Oh/'  said  he,  "  there  is  no  necessity  of  considering  that 
question ;  upon  the  presejitatiou  of  an  order  he  will  simply  go  away,"  or 
"  retire." 

Mr.  Howard.  Is  that  a  full  answer  to  the  question  ? 

The  WiTNBSS.  I  think  it  is,  sir. 

Mr.  Hbndbrson.  Mr.  President,  I  desire  to  submit  another  question.  I  send 
it  to  the  desk. 

The  Ghibp  Justicb.  The  Secretary  will  read  the  question  proposed  by  the 
senator  from  Missouri. 

The  Secretary  read  as  follows : 

« 

Did  you  give  any  opinion  or  advice  to  the  President  on  either  of  those  occasions  in  regard 
to  the  legality  or  propriety  of  an  ad  interim  appointment ;  and  if  so,  what  advice  did  you 
give,  or  what  opinion  did  you  express  to  him.  7 

Mr.  Manager  Bingham.  Mr.  President,  we  must  object  to  that. 

Mr.  Manager  Butlbr.  It  has  been  overruled  once  to-day.  I  suppose  the 
Senate  means  to  adhere  to  some  rule. 

The  Ghibp  Justice.  Do  the  honorable  managers  object  to  the  question  being 
answered  ? 

Mr.  Manager  Bingham  and  Mr.  Manager  Butlbr.  We  do. 

The  Ghibp  Justicb.  The  Ghief  Justice  will  put  the  question  to  the  Senate 
whether  the  question  proposed  by  the  senator  from  Missouri  is  admissible  and 
should  be  put  to  the  witness. 

The  question  being  put,  it  was  determined  in  the  negative. 

So  the  question  propounded  by  Mr.  Henderson  was  decided  to  be  inadmissible. 

Mr.  Stanbbry.  If  no  other  questions  are  sought  to  be  put  to  Oeneral  Sher- 
man, I  believe  we  are  through  with  him. 

The  Ghibp  Justice.  Do  the  honorable  managers  desire  to  put  any  ques- 
tions? 

Mr.  Manager  Butlbr.  I  did  not  know  that  the  counsel  for  the  President  had 
anytiiing  to  do  with  this  examination. 

Mr.  Stanbbry.  I  have  said  we  are  through.  We  do  not  propose  to  argue 
that  point. 

The  Ghief  Justice.  Gentlemen,  General  Sherman  desires  to  know  if  you 
are  through  with  him  on  both  sides  ? 

Mr.  Manager  Bingham.  We  may  desire  to  recall  the  Lieutenant  General 
to-morrow. 

The  Witness.  I  have  a  summons  to  appear  before  your  committee  to-raorrow. 

Mr.  £varts.  We  must  insist,  Mr.  Ghief  Justice,  that  the  cross-examination 
«  must  be  finished  before  the  witness  is  allowed  to  leave  the  stand. 

Mr.  Manager  Binoham.  We  do  not  propose  to  make  any  cross-examination 
at  pn':*ent. 

Mr.  EvARTS.  No  cross-examination  **  at  present !"  We  insist  that  the  cross- 
examination  must  be  made  now  if  it  is  to  be  made  at  all. 

The  Ghibf  Justicb.  Undoubtedly  that  is  the  rule. 

Mr.  Manager  Bingham.  We  submit  that  the  gentlemen  themselves  on  Satur- 
day made  an  appeal  for  leave  to  recall  the  witness;  and  for  myself,  and  as  I 
understood  it  to  be  for  my  associate  managers,  I  made  no  objection.  It  is  for 
the  Senate  to  determine  whether  we  shall  recall  him  to-morrow. 
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Mr.  EvARTS.  We  have  no  desire  to  be  striet  about  these  rules,  but  we  desire 
that  they  dhall  be  equally  strict  on  both  sides. 

The  Chief  Justigb.  Undoubtedly  the  general  rule  is  that  if  the  managers 
desire  to  cross-examine  they  must  cross-examine  before  dismissing  the  witness ; 
but  that  will  be  a  question  for  the  Senate  when  General  Sherman  is  recalled. 

Mr.  Manager  Butlbr.  This  witness  has  not  been  called  now  by  the  counsel, 
and  therefore  we  do  not  cross-examine  at  present  about  the  matter  inquired 
of  by  the  court.  The  court's  questions  are  all  very  well ;  we  cannot  interfere 
with  those ;  we  do  not  propose  to  do  so.  We  will  take  our  own  course  in  our 
own  way. 

Mr.  EvARTS.  Very  well. 

Mr.  Manager  Butlbr.  And  let  you  know  what  it  is  when  we  get  ready. 

B.  J.  Mbigs  recalled. 

By  Mr.  Stanbery  : 

Q.  Have  you  the  docket  of  the  supreme  ceurt  of  the  District  with  you  now  } 

A.  I  have. 

Q.  Will  you  read  the  docket  entries  in  the  case  of  the  United  States  vs. 
Lorenzo  Thomap  ? 

Mr.  Manager  Butlbr.  Is  that  evideince  ?  I  have  no  belief  that  the  docket 
entry  of  a  court,  until  the  record  is  made  up,  is  anvthing  more  than  a  minute 
from  which  the  record  may  be  extended.  I  directed  that  the  record  should  be 
extended  in  this  case  for  the  use  of  the  Senate. 

Mr.  Stanbbry.  It  is  not  a  case  in  which  any  record  was  made,  as  the  witness 
has  already  told  us ;  but  it  was  a  proceeding  before  a  judge  at  chambers,  and 
the  only  entry  on  the  books  is  the  entry  on  the  docket. 

The  Ghibf  Justice.  The  witness  will  proceed,  unless  the  question  be* 
objected  to. 

Mr.  Manager  Butler.  I  have  objected. 

Mr.  Manager  Bin<iham.  We  must  object  to  the  evidence  as  incompetent. 

The  Chief  Justice.  The  counsel  for  the  President  will  please  state  in  writ- 
ingwhat  they  propose  to  prove. 

The  offer  of  the  counsel  for  the  President  was  reduced  in  writing  in  the  formi 
of  a  question  to  the  witness,  as  follows : 

Have  you  f^t  the  docket  entries  m  to  the  disposition  of  the  case  of  the  United  States  v«. 
Lorenzo  Thomas,  and  if  so  will  joa  produce  and  read  tbemf 

The  Chirp  Justicb.  The  Chief  Justice  thinks  that  this  is  apart  of  the  same 
transaction,  and  is  competent  evidence ;  but  he  will  put  the  question  to  the 
Senate  if  any  senator  desires  it.  [After  a  pause.]  The  witness  will  answer 
the  question. 

Toe  WiTNRSS.  The  examining  magistrate  or  the  judge  took  the  recognizance- 
of  General  Thomas  for  his  appearance  on  a  subseautsnt  day,  and  when  that 
recognizance  was  taken  itw^as  put  on  the  docket  of  the  court,  because  there 
might  be  a  scire  facias  upon  it  on  one  supposition,  and  there  might  be  an  indict- 
ment.    Therefore  it  was  put  upon  the  docket  of  the  court  ' 

Mr.  Stanbbry.  Read  the  docket  entries. 

The  WiTNBSS.  The  case  is  numbered  5711. 

The  Unffbd  Statrs  «s.  Lorenzo  Thomas. 

Warrant  for  his  arrest,  issued  hy  Hon.  Chief  Justice  Cartter,  on  the  oath  of  E.  M.  Stan- 
ton, to  answer  the  charge  of  high  misdemeanor  in  that  he  did  unlawfully  aceept  the  appoint-        j(r 
ment  of  the  office  of  Secretary  of  War  md  tsttnm,  February  22, 1866.  ^^ 

Warrant  served  by  the  marshal  Februaiy  22, 1868. 

Kecognizance  for  his  appearanee  on  the  26th  instant,  Febmarr  22, 1868. 

Diflcbarged  by  Chief  Justice  Cartter,  on  the  motion  of  the  dstendant'sooansel,  Febmarr 
26,  1H68. 

Mr.  Stanbbry.  That  is  all. 
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The  Chibp  Jcsticb.  Do  the  honorable  managers  desire  to  cross-exainine  this 
witness  ? 

Mr.  Manager  Botlbr.  We  have  nothing  to  ask  of  this  witness,  sir. 

Mr.  Johnson.  I  move  that  the  court  adjonm. 

Mr.  Stewart.  On  that  motion  I  call  for  the  yeas  and  nays. 

The  Chief  Justice.  The  senator  from  Maryland  moves  that  the  Senate,  sit- 
ting as  a  court  of  impeachment,  adjonm  until  to-morrow  at  12  o'clock.  On  this 
question  the  yeas  and  nays  are  asked  for. 

The  yeas  and  nays  were  not  ordered,  one-fifth  of  the  senators  present  not 
ttutaining  the  call. 

The  question  being  put  on  the  motion  to  adjourn,  there  were,  on  a  division, 
ayes  24,  noes  18;  and  the  Senate,  sitting  for  the  trial  of  the  impeachment, 
adjourned  until  to-morrow  at  12  o'clock. 


Tuesday,  April  14,  1868. 

The  Chief  Justice  of  the  United  States  entered  the  Senate  chamber  at  12 
o'clock  and  5  minutes  p.  m.,  and  took  the  chair. 

The  usual  proclamation  having  been  made  by  the  Sergeant-at  arms. 

The  managers  of  the  impeachment  on  the  part  of  the  House  of  Representa- 
tives appeared  and  took  the  seats  assigned  them. 

The  counsel  for  the  respondent,  with  the  exception  of  Mr.  Stanbery,  also 
appeared  and  took  their  seats. 

The  presence  of  the  House  of  Representatives  was  next  announced,  and  the 
members  of  the  House,  as  in  Committee  of  the  Whole,  head('d  by  Mr.  £.  13. 
Washbume,  the  chairman  of  that  committee,  and  accompanied  by  the  Speaker 
and  Clerk,  entered  the  Senate  chamber,  and  were  conducted  to  the  seats  pro- 
vided for  them. 

The  Chief  Justice.  The  Secretary  will  read  the  journal. 

Mr.  Stewart.  I  move  that  the  reading  of  the  journal  be  dispensed  with. 

The  Chief  Justice.  If  there  be  no  objection  the  reading  of  the  journal  will 
be  dispensed  with.     The  Chair  hears  no  objection. 

Mr.  Sumner.  I  send  to  the  Chair  an  order. 

The  Chief  Justice.  The  Secretary  will  read  the  order. 

The  Secretary  read  as  follows  : 

Ordendt  In  answer  to  the  motion  of  the  managers,  that,  ander  the  rale  Ijmitin^^  the  argn- 
ment  to  two  on  a  side  unless  otherwise  ordered,  such  other  managers  and  counsel  as  choose 
maj  print  and  file  arguments  at  any  time  before  the  argument  of  the  closing  manager. 

The  Chief  Justice.  If  there  be  no  objection  the  order  will  be  considered 
now. 

Mr.  Con  NESS.  I  object,  Mr.  President. 

The  Chief  Justice.  Objection  is  made.    Tlie  order  will  lie  over  for  one  day. 

Mr  Sumner.  I  beg  leave  most  respectfully  to  inquire  under  what  rule  such 
an  objection  can  be  made. 

The  Chief  Justice.  The  Chief  Justice  stated  on  Saturday  that  in  conduct- 
ing the  business  of  the  court  he  applied,  as  far  as  they  were  applicable,  the  gen- 
eral rules  of  the  Senate.  This  has  been  done  upon  several  occasions,  and  when 
objection  has  been  made  orders  have  been  laid  over  to  the  next  day  for 
consideration. 

Mr.  Sumner.  Of  course  it  is  not  for  me  to  argue  the  question;  but  I  beg  to 
remind  the  Chair  of  the  rule  under  which  this  order  is  moved. 

The  Chief  Justice.  It  will  lie  over.  Gentlemen  of  counsel  for  the  Presi- 
dent, you  will  please  proceed  with  the  defence. 

Mr.  EvARTS.  Mr.  Chief  Justice  and  Senators,  it  is  our  misfortune  to  be 
obliged  to  state  to  the  court  that  since  the  adjournment  yesterday,  and  not  com- 
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ing  to  our  knowledge  until  jast  before  we  came  into  coart  this  morning,  our 
MBOciate,  Mr.  Stanbery,  Is  prevented  hy  iUneaa»  which  confines  him  wholly, 
from  attending  upon  the  court  to-daj.  I  have  seen  him,  and  have  learned  the 
opinion  of  his  physician  that  he  will  undoubtedly,  in  expectation,  bo  able  to 
resume  bis  duty  within  forty-eight  hours,  and  there  may  oe  some  hope  that  he 
will  be  able  to  do  so  by  to-morrow.  In  the  suddenness  of  this  knowledge  to 
us,  and  in  the  actual  arrangement  in  reference  to  the  proofs,  it  would  be  very 
difficult  for  us,  and  almost  impossible  with  any  proper  attention  to  the  justice^ 
of  the  case,  to  proceed  to-day;  and  we  suppose  tnat  an  indulgence,  at  least  for 
the  day,  would  lessen  the  chance  of  longer  proerastination.  The  gentlemen  of 
the  Senate  and  the  Chief  Justice  will  be  so  good  as  to  bear  in  mind  that  much 
of  the  matter  to  be  produced  in  evidence  is  within  the  personal  knowledge  of 
our  associate,  Mr.  Stanbery,  fuid  not  within  our  own,  and  we  have  to  say  that 
the  conduct  of  the  proofis  has  been  accorded  to  him. 

It  is,  of  course,  not  pleasant  for  us,  and  not  pleasant  for  Mr.  Stanbery,  espe- 
cially, that  such  an  occasion  as  this  should  arise  for  the  introduction  of  personal 
considerations ;  but  in  our  best  judgment  we  can  only  present  it  to  the  court  in 
the  aspect  I  have  named,  and  submit  it  to  their  discretion  whether  the  facility  and 
the  inaulgeiice  that  may  be  needed  on  our  part  should  be  limited  to  this  day  or 
whether  it  should  extend  over  the  two  days  that  we  suppose  would  assure  the 
restoration  of  Mr.  Stanbery  to  health.  I  saw  Mr.  Stanbeiy  last  evening,  and, 
although  he  had  been  a  little  affected  by  a  cold  which  he  had  contracted,  I  sup- 
posed him  to  be,  as  he  supposed  himself  to  be,  in  a  condition  of  health  that  would 
permit  him  to  go  on  as  usual ;  and  it  was  only  as  we  were  preparing  to  come  to 
court  this  morning  that  he  himself  was  obliged  to  submit  to  the  confinement  of 
his  physician  and  to  inform  us  of  his  situation. 

Mr.  Drakb.  Mr.  JPresident,  I  would  ask  a  question  of  the  counsel  for  the 
defence. 

The  Ghibp  Justics.  The  Secretary  will  read  the  question  proposed  by  the 
senator  from  Missouri. 

The  Secretary  read  the  question,  as  follows  : 

Cannot  the  day  be  occapied  bj  counsel  for  the  respondent  in  giving  in  documentarj  evi- 
dence? 

Mr.  EvARTS.  It  cannot,  as  we  understand  the  situation  of  the  proofs  and  our 
duty  in  regard  to  them. 

Mr.  Howe.  Mr.  President,  I  move  that  the  Senate,  sitting  as  a  court  of 
impeachment,  adjourn  until  to-morrow  at  12  o'clock. 

The  motiod  was  agreed  to. 

The  Ghibf  Justice.  The  Senate,  sitting  as  a  court  of  impeachment,  stands 
adjourned  until  to-morrow  at  12  o'clock. 


Wbdnbsday,  April  15,  1868. 

The  Chibp  Justicb  of  the  United  States  took  the  chair. 

The  usual  proclamation  having  been  made  by  the  Sergeant-at-arms, 

The  managers  of  the  impeachment  on  the  part  of  the  House  of  Representa- 
tives and  the  counsel  for  the  respondent,  except  Mr.  Stanbery,  appeared  and 
took  the  seats  assigned  them  respectively. 

The  members  of  the  House  of  Representatives,  as  in  Committee  of  the  Whole, 
preceded  by  Mr.  Washburne,  chairman  of  that  committee,  and  accompanied  by 
the  Speaker  and  Clerk,  appeared  and  were  conducted  to  the  seats  provided  for 
them. 

The  Chief  Justice.  The  Secretary  will  read  the  journal  of  yesterday's 
proceedings. 


534  mPEACHlfSNT  OF   THE  PREBIDENT. 

TLe  SecreUTj  read  the  jonraal  of  yesterday's  proceedings  of  the  Senate 
sitting  for  the  trial  of  the  impeachment. 

The  Ghikf  Justicb.  The  first  business  in  order  is  the  consideration  of  the 
order  submitted  by  the  senator  from  Massachusetts  [Mr.  Sumner]  yesterday. 

Mr.  SuBfNBR.  1  should  like  to  have  it  reported. 

The  Ghikp  JusTrcB.  The  Secretary  will  read  the  order; 

The  Secretary  read  as  follows  : 

Ordered,  In  answer  to  the  motion  of  the  managers,  that,  ander  the  rule  limiting  the  argu- 
ment to  two  on  a  aide,  **  aniees  otherwise  ordered,"  such  other  managers  and  connsel  as 
choose  may  print  and  file  arguments  at  any  time  before  the  argument  of  the  dosing  manager. 

The  Ghibp  Justicb.  The  question  is  on  agreeing  to  the  order. 

Mr.  Edmunds.  I  moye  to  amend  the  order  so  that  it  will  read,  "  May  print 
and  file  arguments  at  any  time  before  the  argument  of  the  opening  manager 
shall  be  concluded/'  in  order  that  the  counsel  for  the  defence  may  have  an 
opportunity  to  see  what  arguments  they  are  to  reply  to. 

Mr.  SuMNBR.  I  have  no  objection  to  that. 

Mr.  Johnson.  I  ask  for  the  reading  of  the  order  as  proposed  to  be  amended. 

The  Ghibp  Justice.  The  Secretary  will  read  the  order. 

The  Sbcrbtary.  The  order  submitted  reads  as  follows  : 

Ordered,  In  answer  to  the  motion  of  the  managers,  that,  under  the  rule  limiting  the  argu- 
flMnt  to  two  on  a  side,  unless  otherwiHe  ordered,  such  other  managers  and  counsel  as  choose 
may  print  and  file  arguments  at  anj  time  before  the  argument  of  the  closing  manager. 

It  is  proposed  to  strike  out  the  words  "  argument  of  the  closing  manager," 
and  insert ''  argument  of  the  opening  manager  shall  be  concluded." 

Mr.  EvARTS.  Mr.  OHief  Justice,  may  we  be  allowed  to  make  a  suggestion  in 
reference  to  this  order? 

The  Ghibf  Justicb.  Certainly. 

Mr.  EvARTS.  The  amendment  offered  and  accepted  places,  I  suppose,  the 
proper  restriction  upon  the  arguments  to  be  furnished  in  print  on  the  part  of  the 
managers.  That  puts  the  matter  in  proper  shape,  I  suppose,  as  regards  the 
printed  briefd  that  may  be  put  in  on  the  part  ef  the  managers ;  that  is  to  say, 
that  they  shall  be  filed  before  we  make  our  reply.  On  our  part,  however,  it 
would  be  proper  that  we  should  have  the  liberty  of  filing  the  briefs  at  any  time 
befiire  the  closing  manager  makes  his  final  reply,  as  a  part  of  our  new  briefs  may 
be  in  reply  to  the  new  briefs  that  are  put  in  on  the  part  of  the  proBecution. 

Mr.  Manager  Bingham.  Mr. President  and  senators,!  desire  to  say, in  regard 
to  the  remark  which  has  just  been  made  by  the  honorable  gentleman  on  behalf 
of  the  accused,  that  it  would  seem,  if  the  order  be  entered  as  he  suggests,  that 
additional  arguments  made  by  counsel  on  behalf  of  the  President  need  not  be 
filed  until  the  close  of  the  arguments  on  behalf  of  the  accused  made  orally  to 
the  Senate,  the  repliant  on  behalf  of  the  Congress  of  the  United  States  and  of 
the  people  would  have  no  opportunity  to  see  those  arguments  not  delivered,  and 
therefore  could  not  reply  to  them.  1  would  suggest  that  the  order  as  it  stands 
is  right.  It  gives  the  counsel  for  the  President  the  opportunity  to  review  what 
may  be  filed  before  they  argue,  and  it  gives  the  counsel  for  the  people  the  oppor- 
tunity to  review  before  he  argues  whatever  may  be  filed  here  on  behalf  of  the 
President. 

Mr.  EvARTS.  Undoubtedly  there  are  inconveniences  in  this  enlargement  of 
the  rule,  however  applied ;  but  there  seems  to  be  an  equality  in  requiring  each 
side  to  furnish  its  arguments  in  time  to  have  replying  counsel  answer  them ; 
and  the  same  rnle  upon  my  suggestion  would  be  applied  to  us  that  by  this 
present  amendment  is  applied  to  the  managers  for  the  impeachment,  for  they 
are  not  required  to  file  their  additional  biieis  except  at  the  very  moment  that 
they  close  their  oral  argument,  and  then  we  are  obliged  to  commence  our  oral 
argument. 

Mr.  Nblson.  Mr.  Chief  Justice  and  Senators,  I  desire  to  say  on  this  motion 
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that  it  was  agreed  between  the  counsel  for  the  President  that  the  three  of  our 
number  who  have  hitherto  managed  the  case  should  take  upon  themselves  the 
continuous  management  and  the  argument  of  the  case  before  the  Senate.  In 
consequence  of  the  imputation  made  by  the  managers,  that  we  desired  unneces- 
sarily to  consume  the  time  of  the  Senate,  those  of  us  who>  under  this  arrange- 
ment, had  not  intended  to  argue  the  cause  did  not  intend,  either  by  ourselves  or 
through  others,  to  make  any  application  to  the  Senate  for  an  enlargement  of  the 
rule ;  but.  inasmuch  as  that  application  has  been  made  in  behalf  of  the  mana- 
gers, I  desire  to  say  to  the  Senate  that  if  we  are  permitted  to  argue  the  cause  I 
think  it  would  be  more  fair  to  the  two  counsel  who  did  not  expect  to  argue  the 
case  to  permit  us  to  make  an  extemporaneous  argument  before  the  Senate.  •  We 
have  not  made  any  preparation  whatever  in  view  of  written  arguments.  We 
supposot  though  we  do  not  know  how  the  fact  is,  that  the  managers  on  the  part 
of  tne  House,  who  have  had  this  subject  before  them  for  a  much  longer  period 
than  we  have  had,  are  much  more  familiar  with  this  subject  and  are  better  pre- 
pared with  written  addresses  than  we  are,  so  that  if  the  rule  is  to  be  extended  I 
respectfully  ask  the  Senate  to  allow  us  to  address  the  Senate  in  such  mode, 
either  oral  or  written,  as  we  may  desire.  I  beg  leave  to  say  to  the  Senate  that 
while  I  do  not,  speaking  for  myself,  expect  to  be  able  to  interest  the  Senate  as 
much  as  the  learned  gentlemen  to  whom  the  management  of  the  cause  hss  been 
hitherto  confided  on  the  part  of  the  President,  yet,  as  I  reside  in  the  President's 
own  State,  as  I  have  practiced  my  profession  in  his  town,  the  town  of  his 
domicile,  for  the  last  thirty  years,  and  as  he  saw  proper  to  ask  my  services  in 
his  behalf,  and  as  I  fully  concur  with  him  in  the  leading  measures  of  his  admin* 
istration,  I  desire,  if  I  am  heard  at  all,  to  be  heard  in  the  mode  which  I  have 
suggested. 

Mr.  GoNNBSS.  I  offer  the  following  as  a  substitute  for  the  order  now  pending. 

The  Chief  Justice.  The  Secretary  will  read  the  substitute  proposea  by  the 
senator  from  California. 

The  Secretary  read  it,  as  follows : 

Strike  out  all  after  the  word  "  ordered,**  and  intert : 

That  the  twenty-first  rule  he  so  amended  as  to  allow  as  many  of  the  managers  and  of  the 
counsel  for  the  President  to  speak  on  the  final  argument  as  shall  choose  to  do  so:  Protidtd^ 
That  not  more  than  four  days  on  each  side  shall  be  allowed ;  but  the  managers  shall  make 
the  opening  and  the  closing  argument. 

Mr.  Drake.  On  that  question  I  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered. 

Mr.  Manager  Bout  well.  I  should  like  to  have  the  substitute  read  once  more. 

The  Chief  Justice.    The  Secretary  will  read  the  proposed  substitute. 

The  Secretary  again  read  it. 

The  Chief  Justice.  Does  the  honorable  manager  desire  to  address  the  Senate  ? 

Mr.  Manager  Boutwell   No,  sir. 

The  GnrEF  Justice.  The  question  is  on  the  substitute  proposed  by  the  sen- 
ator from  California. 

The  question  being  taken  by  yeas  and  nays,  resulted — ^yeas  19,  nays  27';  as 
follows : 

Yeas — Messrs.  Cameron,  Conness,  Cragin,  Dixon,  Doolittle,  Fowler,  Harlan,  Henderson, 
Hendricks,  McCreery,  Patterson  of  Tennessee,  Ramsay,  Sherman,  Stewart,  Trambull,  Van 
Winkle,  Willey,  Wilson,  and  Yatea~l9. 

Nays— Messrs.  Anthony,  Backalew,  Cattell,  Chandler,  Cole,  Conklin^,  Davis,  Drake, 
Edmunds,  Ferry,  Frelinghaysen,  Howard,  Howe,  Johnson,  Mor|^n,  Morrill  of  Maine, 
Morrill  of  Vermont,  Morton,  Patterson  of  New  Hampshire,  Pomeroy,  Ross,  Saolsbnry, 
Sumner,  Thayer,  Tipton,  Vickers,  and  Williams— 27. 

Not  voting — Messrs.  Bayard,  Corbett,  Fessenden,  Grimes,  Norton,  Nye,  Sprague,  and 
Wade— 8. 

So  the  substitnte  was  rejected. 

Mr.  DooLiTTLB.  Mr.  Chief  Jostice*  I  pre&r  altogether  oral  arguments  to 
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theBe  printed  ones,  and  I  Babmit  the  following  as  a  Babstitnte,  anderetanding 
that  there  are  Bix  managers  on  the  part  of  tbe  Honse  and  foar  counsel  for  the 
respondent     ["Order!"    "Order!"]     I  have  drawn  an  order  which 
[••Order!"  "Order!"] 

The  Ghikf  Justicb.  Order!  Order!     There  can  be  no  debate. 

Mr.  DooLiTTLB.  Which  I  ask  to  have  read. 

The  Ghikf  Justicb.  The  Secretary  will  read  the  amendment  proposed  by 
the  senator  from  Wisconsin. 

The  Secretary  read  as  follows  : 

Stril^e  ont  all  after  the  word  **  ordered,'*  and  insert : 

Tliat  npon  the  final  argument  two  nianagofH  of  the  Honse  open,  two  counsel  for  the 
O-  raspondeut  roplj ;  that  two  other  mana^^rs  rejoin,  to  he  followed  by  two  other  connsel  for 
the  respondent ;  and  they  in  tarn,  to  be  followed  by  two  other  managera  of  the  House,  who 
shall  conclude  the  argument 

Mr.  Drake.  1  move  the  indefinite  postponement  of  the  whole  propoeiLion, 
together  with  the  substitute. 

The  Chief  Justice.  The  senator  from  Missouri  moves  the  indefinite  post- 
ponement of  the  order  and  the  proposed  substitute. 

Mr.  Sumner.  Let  us  have  the  yeas  and  nays  on  that. 

The  yeas  and  nays  were  ordered ;  and  being  taken»  resulted — yeas  34,  nays 
16  ;  as  follows  : 

Yeas — Messrs.  Anthony,  Buckalew,  Chandler,  Cole,  Conkling,  Conness,  Corbett,  Daris, 
Dixou,  Drake,  Edmunds,  Ferry,  Fesseuden,  Orimes,  Uarlan,  Heudemon,  Hendricks,  How- 
ard, Howe,  Johnson,  Morgan,  Morrill  of  Maine,  Morrill  of  Voruiout,  Morton,  Patterson  of 
Hew  Hampshire,  Pomeroy,  Ross,  Saulsbury,  Sherman,  Stewart,  Thayer,  Tipton,  Williams, 
and  Yates— 34. 

Nays — ^Messrs.  Cameron.  Cattell,  Cragin,  Doolittle,  Fowler,  Frelinj^huysen,  McCreery, 
Patterson  of  Tennessee,  Ramsey,  Sumner,  Trumbull,  Van  Winkle,  Vickers,  Wiiley,  and 
Wilson— 15. 

Not  voting — Messrs.  Bayard,  Norton,  Nye,  Spragae,  and  Wade — 5. 

So  the  order  and  substitute  were  indefinitely  postponed. 
Mr.  Ferry.  I  now  submit  an  order  on  which  I  desire  action. 
The  Chikf  Justice.  Tbe  Secretary  will  read  the  order  proposed  by  tbe 
senator  from  Connecticut. 

The  Secretary  read  as  follows : 

Ordered,  That  the  twelfth  rule  he  so  modified  as  that  the  hour  of  the  day  at  which  the 
Senate  shall  sit  upon  the  trial  now  pending  shall  be,  unless  otherwise  ordered,  at  1 1  o'clock 
forenoon ;  and  that  there  shall  be  a  recess  of  thirty  minutes  each  day,  commencing  at  2 
o'clock  p.  m. 

The  Chief  Justice.  This  order  is  for  present  consideration  unless  objected  to. 

The  Chief  Justice  put  the  question,  and  declared  that  the  noes  appeared  to 
have  it. 

Mr.  Thayer,  Mr.  Drake,  and  others  called  for  the  yeas  and  nays,  and  they 
were  ordered ;  and  being  taken,  resulted — ^yeas  24,  nays  26,  as  follows : 

Yeas — Messrs.  Cameron,  Cattell,  Chandler,  Cole,  Conkling,  Conness,  Corbett,  Cragin, 
Drake,  Ferry,  Frelinghuysen,  Harlan,  Howard,  Howe,  Morgan,  Morrill  of  Maine,  Morrill 
of  Vermont,  Ramsey,  Sherman,  Stewart,  Samner,  Thayer,  Williams,  and  Wilson — 24. 

Nays — Messrs.  Anthony,  Bayard,  Buckalew,  Davis,  Dixon,  Doolittle,  Edmunds,  Fessen- 
den.  Fowler,  Grimes,  Henderson,  Hendricks,  Johnson,  McCreery,  Mirtou,  Piitterson  of  New 
Hampshire,  Patterson  of  Tennessee,  Pomeroy,  Ross,  Sanlsbury,  IMpton,  TrnmbuU,  Van 
Winkle,  Vickers,  Wiiley,  and  Yates— 26. 

Not  voting — Messrs.  Norton,  Nye,  Sprague,  and  Wade— 4. 

So  the  order  was  rejected. 

The  Chief  Justice.  Gentlemen  of  counsel  for  the  President,  please  proceed 
with  the  defence. 

Mr.  EvARTS.  Mr.  Chief  Justice  and  Senators,  although  I  am  not  able  to 
announce,  as  I  should  be  very  glad  to  do,  that  our  associate,  Mr.  Stanber7,.had, 
according  to  his  hopes,  been  able  to  come  out  to-day,  yet  I  am  happy  to  say 
that  he  is  quite  convalescent,  and  cannot  be  long  interrupted  from  giring  the 
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proper  attention  to  the  proper  conduct  of  the  case.  Under  these  ciretimstances» 
and  from  a  desire  to  do  whatever  we  may  properly  do  in  advancing  the  trial  of 
the  cause,  we  propose,  with  the  permission  of  the  conrt,  to  proceed  to-day  in 
putting  in  the  documentary  evidence,  which  will  take  a  very  considerable  time, 
and  probably  we  shall  not  wish  to  be  called  upon  to  proceed  with  any  oral  tes- 
timony until  to-morrow,  when  we  shall  be  happy  to  do  so. 

Mr.  CrRTis.  Mr.  Chief  Justice,  we  desire  to  bring  before  the  Senate  the  nom- 
ination sent  by  the  President  of  the  United  States  to  the  Senate  on  the  21st  of 
February,  as  I  am  instructed,  of  Hon.  Thomas  Ewing  for  the  office  of  Secrctaiy 
for  the  Department  of  War.  We  wish  the  executive  clerk  to  be  instructed  to 
produce  that,  in  order  that  we  may  put  it  in  evidence. 

Mr.  GoNKLiNO.  Mr.  President,  I  oeg  to  say  that  counsel  id  entirely  inaudible 
here. 

Mr.  Curtis.  My  request,  senators,  was  that  the  executive  clerk  might  be 
instructed  to  bring  in  and  exhibit  here  in  evidence  the  nomination  sent  by  the 
President  of  the  United  States  under  the  date  of  the  Slat  of  February  last,  as  I 
am  instructed,  the  nomination  of  Hon.  Thomas  Ewing  for  the  place  of  Secretary 
for  the  Department  of  War. 

The  Chief  Justice.  The  Chief  Justice  is  informed  by  the  Socretanr  that 
the  injunction  of  secrecy  has  not  been  removed  from  this  proceeding.  It  will 
be  necessary  that  it  should  be  removed. 

Mr  Johnson.  Does  that  apply  to  a  nomination? 

Mr.  Edmunds.  I  ask  unanimous  consent  to  say,  if  I  am  permitted,  on  that 
point 

The  Chirp  Justice.  If  there  be  no  objection,  the  senator  can  proceed  by 
unanimous  consent. 

Mr.  Edmunds.  I  desire  to  say  that  under  the  new  rules  the  fact  of  a  nomina- 
tion being  made,  it  is  provided,  shall  not  be  a  secret  communication,  and  hence 
I  think  there  can  be  no  impropriety  in  ordering  the  production  of  the  paper. 

Mr.  CuRTiH.  I  was  so  instructed  on  inquiry,  and  supposed  no  motion  to 
remove  the  injunction  of  secrecy  was  necessary. 

Mr.  Sherman.  Mr.  Chief  Justice,  if  a  motion  is  necessary,  I  will  move  that 
the  executive  clerk  be  sworn  as  a  witness  in  the  case. 

Mr.  Edmunds.  With  the  consent  of  the  Chief  Justice  I  will  read  the  fortieth 
rule,  recently  adopted : 

All  iDforniation  or  remarks  concerning  the  character  or  qualifications  of  any  person  nomi- 
nated by  the  President  to  office  shall  be  kept  a  secret.  But  the  fact  that  a  nomination  has 
been  made  shall  not  be  regarded  as  a  secret. 

The  Chief  Justicb.  The  executive  clerk  will  be  sworn. 
D.  W.  C.  Clarke  sworn  and  examined. 
By  Mr.  Curtis  : 

Q.  Will  you  state  what  document  you  have  before  you  f 
A.  1  have  the  original  nomination  by  the  President  of  Thomas  Ewing,  8cuior> 
to  be  Secretary  for  the  Department  of  War. 
Q.  Will  yon  pleas*  to  read  it  ? 
A.  The  witness  read  as  follows  : 

To  the  Senate  of  the  Untied  States  : 

I  nominate  Thomas  £viring,  senior,  of  Ohio,  to  be  Secretary  for  the  Departmnnt  of  War. 

ANDREW  JOHNSON. 
Washington.  D.  C,  February  82,  1868. 

Q.  On  what  day  was  that  actually  received  by  you  1 

A.  On  the  22d  of  February. 

Mr.  Curtis.  Now,  I  desire  to  put  in  evidence,  Mr.  Chief  Justice,  a  copy  of 
the  message  of  the  President  of  the  United  States  to  the  Senate  of  the  United 
States,  which  bears  date  on  the  34th  of  Febmaxy,  1868.    I  have  the  printed 
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copy,  which  is  the  authorized  copy.     I  8uppoB6  it  will  not  be  objected  that  we 
have  not  obtained  it  from  the  proper  source  1 

Mr.  Manager  Butlkr.  The  mere  vehicle  of  proof,  Mr.  Preaidenty  will  not  be 
objected  to ;  bul  the  proof  itoelf  will  be,  for  a  very  plain  reason.  It  was  after 
the  President  was  impeached  by  the  House,  and,  of  course,  it  is  his  declaration 
attempted  to  be  put  in.  A  declaration  by  him,  after  he  was  impeached,  whether 
made  to  the  Senate  or  anybody  else,  it  seems  to  us,  cannot  be  evidence. 

The  exact  order  of  time,  if  it  may  not  be  in  the  mind  of  senators,  was  this  : 
on  the  21st  of  February  a  resolution  was  offered  to  the  Honse  of  Bcpresenta- 
Uves  looking  to  the  impeachment  of  the  President,  bringing  it  before  the  house; 
on  the  22d  it  was  acted  on  and  actually  voted.  Impeachment  was  actually 
voted  on  the  22d.  Then  intervened  Sunday,  the  23d.  Any  message  sent  on 
the  24th,  therefore,  must  have  been  known  to  the  President  to  have  been  after 
the  impeachment 

Mr.  Curtis.  It  will  be  remembered  that  the  honorable  managers  put  in  evi- 
dence in  the  course  of  their  proceedings  a  resolve  passed  by  the  Senate  to  which 
this  message  is  a  response ;  so  that  the  question  is,  whether  the  honorable  man- 
agers can  put  in  evidenoo  a  resolve  of  the  Senate  transmitted  to  the  President 
of  the  United  States  in  reference  to  the  removal  of  Mr.  Stanton,  and  the  Senate 
will  refuse  to  receive  the  reply  which  the  President  made  to  that  resolve.  That 
is  the  question  winch  is  now  before  the  court. 

Mr.  Manager  Butlbr.  I  have  only  to  say,  Mr.  President,  that  that  is  an  argu- 
ment to  the  prejudice,  and  not  to  the  law.  Suppose  he  offers  his  answer  here 
to-day,  is  that  to  be  received  as  evidence?  This  message  is  said  to  be  the 
answer  to  the  resolve  of  the  Senate.  I  pray  you  to  remember  that  our  learned 
friends  insist  that  the  rules  of  law  should  govern.  Will  they  dare  to  say  to  the 
Senate  that  they  ever  heard  of  a  case  where,  after  indictment  of  the  criminal, 
the  respondent  was  allowed  to  put  in  evidence  his  statement  of  his  defence?  If 
BO,  when  is  that  right  to  cease  7  We  put  in  the  resolve  because  it  was  a  part  of 
the  transaction  of  removing  Mr.  Stanton,  made  before  the  impeachment  was 
determined  upon.  Wc  cannot  put  in  his  declarations  down  to  to-day.  That  is 
a  familiar  rule  of  law.  They  cannot.  I  only  ask  the  Senate  to  consider  it  as 
a  precedent  hereafter,  as  well  as  being  a  great  wrong  upon  the  people,  that  after 
they  indict — if  you  use  that  word — after  they  impeach  an  officer,  then  he  can 
send  in  a  message  which  shall  be  taken  as  evidence  for  him. 

Mr.  EvAKTs.  Mr.  Chief  Justice  and  Senators,  the  learned  manager  asks 
whether  we  dare  do  something.  We  have  not  been  in  the  habit  of  consideriog 
the  measure  for  the  conduct  of  forensic  disputations  to  be  a  qnestion  of  daring. 
We  are  not  in  the  habit  of  applying  such  epithets  to  opponents,  nor,  hitherto, 
of  receiving  them  from  them.  The  measure  of  duty  of  counsel  to  the  law  and 
the  facts  is  the  measure  we  Hhall  strive  to  obey,  and  not  the  measure  of  daring, 
if  for  no  other  reason,  for  this,  that  on  the  rule  of  law  and  fact  and  evidence  we 
might,  perhaps,  expect  sometimes  a  superiority,  but  on  the  measure  of  daring, 
never. 

.  Now,  this  question  arises  thus :  is  the  learned  manager  entirely  right  in  say- 
ing that  the  impeachment  was  voted  on  the  22d?  The  22d  was  Saturday,  and, 
unless  I  am  mistaken,  the  vote  was  not  taken  until  Monday. 

Mr.  Manager  Butlrr.  I  was  entirely  right— on  Saturday.  The  vote  was 
taken  on  the  22d  of  February. 

Mr.  EvARTs.  That  is,  that  articles  should  be  brought  in.  The  articles,  how- 
ever, were  not  voted  until  the  24th. 

Mr.  Manager  Butler.  The  articles  could  not  be  prepared  until  some  time 
afierward. 

Mr.  EvARTS.  I  am  merely  stating  a  fact,  not  complaining.  They  were  found 
soon  enough.  Now,  it  is  said  that  because  the  vote  that  impeachment  should 
proceed  was  taken  on  the  22d,  that  impairs  the  credit  or  the  admissibility  of  the 
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piece  of  evidence  that  is  laid  before  the  Senate.  My  learned  aesociate  has  dis- 
tinctly tcjld  the  situation  of  the  matter.  Perhaps  both  of  these  transactions 
were  public  at  the  time,  or  were  made  public  soon  afterward.  This  message,  the 
injunction  of  secrecy  in  respect  to  which  has  been  removed,  might  be  within  the 
range  of  recourse  ou  the  one  side  or  the  other  for  argument,  and  for  the  knowl- 
edge of  the  court.  But  our  learned  opponents  have  put  in  the  language  of  the 
resolution  of  the  Senate.  Exactly  what  bearing  that  has  as  part  of  the  res  gestm 
of  the  removal  of  Mr.  Stanton,  which  had  taken  place,  so  far  as  the  criminality 
of  the  President  was  concerned,  before  this  resolution  was  passed  by  the  Senate, 
it  was  not  easy  to  see.  It  was,  however,  received  as  proper  evidence.  The 
one  reason  that  we  did  not  consider  it  objectionable  was  that  we  supposed,  as  a 
matter  of  course  and  of  right,  that  this  message,  which  is  an  answer  of  that  reso- 
lution, upon  the  introduction  of  the  topic  by  the  resolution  being  offered  in  evi- 
dence, Mould  be  admissible  in  itself.  We  submit,  therefore,  that  on  every  prin- 
ciple, both  of  law  and  of  discretion,  if  it  may  be  so  said,  in  regard  to  the  com- 
pleteness of  the  record  upon  the  point,  this  message  of  the  President  should  be 
allowed  to  be  read  and  given  in  evidence. 

Mr.  Manager  Butlbr.  I  simply  desire  to  call  the  attention  of  the  Senate  to 
the  fact  that  whether  it  is  a  matter  of  daring  or  professional  knowledge,  neither 
of  the  counsel  has  stated  any  possible  precedent.  I  desire  also  to  call  the  atten- 
tion of  the  Senate  to  the  fact,  so  that  the  counsel  may  never  be  in  doubt  here- 
after what  was  the  legal  effect  of  the  resolution  of  the  Senate  in  our  minds, 
that  we  put  in  that  resolution  to  show  that,  notwithstanding  the  resolution  of 
the  Senate  served  on  the  President  at  eleven  o'clock  at  night  on  the  night  of  the 
21st,  he  still  went  on  and  treated  this  Lorenzo  Thomas  as  Secretary,  and  took 
him  into  his  cabinet  consultation,  and  Lorenzo  Thomas  was  recognized  after 
that  by  him  as  the  Secretary  ad  interim^  and  after  that  Lorenzo  Thomas  breath - 
ine  out  his  own  designs  to  take  possession  of  the  office  by  force.  It  was  in 
oraer  to  show  that  the  President  of  the  United  States  was  determined  to  dis- 
obey the  law  of  the  land,  that  it  was  known  to  him — the  Senate  served  it  upon 
him  for  the  purpose  of  having  him  know  it,  and  did  not  l&ive  it  to  the  slow 
channels  of  communication  in  print,  but  served  a  certified  copy  on  him  to  stay 
his  hand,  and  he  refused  to  stay  his  hand. 

Now,  can  it  be  that  a  prepared  argument  after  that,  and  afl;er  he  was  impeached 
by  the  House  of  Kepresentatives,  can  be  put  in  evidence  7  One  ounce  of  action 
on  his  part  in  obedience  to  the  law  and  the  resolution  of  the  Senate  would  have 
been  a  great  deal  better  than  pages  of  argument ;  but  there  was  none.  The 
gentlemen  will  not  use  the  word  "  dare,"  for  they  would  dare  do  all  that  good 
lawyers  would  dare  do  in  favor  of  their  client,  but  I  will  say  the  gentlemen 
have  not  shown  a  single  legal  position  upon  which  this  can  stand. 

The  Ghibp  Justicb.  The  counsel  for  the  President  will  please  put  in  writing 
what  they  propose  to  prove. 

Mr.  Manager  Butler.  We  have  sent  the  Clerk  to  look  at  the  Uousc  Journal 
to  correct  us  if  we  are  wrong. 

Mr.  EvARTS.  It  will  delav  the  question,  then,  somewhat 

Mr.  Manager  Butlbr.  The  report  of  the  committee  was  made  on  the  22d. 
All  of  us  were  of  opinion  that  the  resolutiun  was  passed  on  the  22d.  We  think 
we  are  right ;  but  we  will  make  that  certain. 

After  the  lapse  of  a  few  minutes — 

Mr.  Manager  Bctlkr.  We  find,  Mr.  President,  on  examination,  the  state  of 
the  record  is  this:  that  on  the  2 1st  of  February  a  resolution  was  proposed  for 
impeachment  and  referred  to  a  committee;  on  &e  22d  the  committee  reported, 
and  that  was  debated  through  the  22d  and  into  Monday,  the  24th,  and  the  actual 
vote  was  taken  on  Monday,  the  24th. 

Mr.  E  VART8.  Late  in  tne  afternoon — 5  o'clock  in  the  afternoon ;  so  that  I  was 
right  in  the  fact.    Is  there  any  further  objection  made  now! 
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Mr.  Manager  Butlrr.  Certainly. 

Mr.  Manager  Bingham.  I  desire  to  state  the  reasons  why  we  insist  upon  this 
objection.  The  Uoiise  of  Representatives,  as  appears  by  the  Journal  which  has 
now  been  furnii^hed  us,  on  the  22d  of  Febraary,  through  its  committee,  reported 
"  that  Andrew  Johnson  be  impeached  of  high  crimes  and  misdemeanors."  The 
discussion  proceeded  ou  that  day.  On  the  day  preceding,  however,  the  21st  of 
February,  it  appeared  that  the  Senate  of  the  UniU^d  States,  a»  is  a1rc;ady  in 
evidence  from  the  Journal  of  the  Senate  itself,  proceeded  to  consider  another 
message  of  the  President  of  the  United  States,  in  which  he  had  reported  to  the 
Senate  that  he  had  removed  from  the  Department  of  War  Edwin  M.  Stanton, 
then  Secretary  of  War,  by  the  previous  action  of  the  Senate.  The  Senate 
having  refused  to  concur  in  the  suspension,  refused  to  acquiesce  in  the  reasons 
assigned  by  the  President  under  the  tenure-of-office  act.  Having  given  the 
President  notice  thereof,  the  President  thereupon  proceeds,  after  this  notice,  to 
remove  him  and  to  appoint  a  Secretary  of  War  ad  tHterim,  in  direct  contraven- 
tion of  the  express  words  of  the  act  itself  and  of  the  action  of  the  Senate.  On 
that  day,  the  21rit  of  February,  the  Senate,  it  seems,  considered  the  action  of  the 
President  in  this  matter  of  removal  and  in  this  matter  of  appointment  of  the 
head  of  a  department  in  direct  contravention  of  the  prohibitious  of  existing  law 
and  of  the  action  of  the  Senate  under  it  and  the  notice  which  it  had  served  on 
the  President. 

On  that  night,  as  the  record  also  shows,  the  21st  of  February,  186S,  the  Sen- 
ate of  the  United  States  passed  a  resolution  reciting  the  action  of  the  President 
in  the  premises,  to  wit,  his  removal  of  the  Secretary  of  War,  his  appointment  of 
a  Secretary  ad  interim^  and  declaring  by  solemn  resolve  that  under  the  Oousti- 
tution  and  laws  of  the  United  States  the  President  had  no  power  to  make  the 
removal  or  to  make  the  appointment.  That  was  the  action  of  the  Senate,  which 
has  been  given  in  evidence  here  in  support  of  the  prosecution.  It  was  all  con- 
cluded, as  the  Senate  will  notice  from  what  I  have  said,  on  the  21st  and  22d  of 
Febniary,  1868.  My  impression  is  that  the  notice  was  served  on  the  night  of 
the  21st,  but,  tliat  I  may  not  make  a  mistake  in  this  matter,  I  say  it  was  not 
served  lat<;r  tiian  the  22d  day  of  February. 

Now,  what  takes  place  ?  Here  is  a  presentment  made  on  the  2l8t  or  22d  day 
of  February,  18G8,  against  this  President  before  the  grand  inquest  of  the  nation, 
and  he  seeks  to  put  in  a  declaration  made  after  presentment  made,  which  is  cer- 
tainly tantamount  to  a  warrant  for  his  arrest,  for  from  that  moment  he  was  within 
the  power  of  the  people.  Although  he  fled  to  the  remotest  ends  of  the  earth 
he  could  never  stop  for  a  moment  the  progress  of  this  inquiry  to  final  judgment, 
althoiigh  pergonal  process  never  reached  him.  It  is  so  provided  in  the  text  of 
your  Constitution.     It  is  to  be  challenged  by  no  man. 

After  these  proceedings  had  been  thus  instituted,  two  days  aft;er  the  fact  of 
the  action  of  the  Senate,  and  three  days  after  the  f}ict  of  his  commission  of  the 
crime,  he  enters  upon  the  task  of  justifying  himself  before  the  nation  for  a  vio- 
lation of  its  1aw»«,  for  a  violation  of  its  Constitution,  for  a  violation  of  his  oath 
of  office,  for  his  defiance  of  the  Senate,  for  his  defiance  of  the  people,  by  send- 
ing a  message  to  the  Senate  of  the  United  States  on  the  24th  day  of  February, 
I8G8.  What  is  it,  senators  ?  Is  it  any  more  than  a  volunteer  declaration  of 
the  criminal,  after  the  fact,  in  his  own  behalf?  Does  it  alter  the  case  in  lawt 
Does  it  alter  the  case  in  the  reason  or  judgment  of  any  man  living,  either  within 
the  Senate  or  out  of  the  Senate,  that  he  chose  to  put  his  declaration  in  his  own 
defence  in  writing  ?  The  law  makes  no  such  distinctions.  I  undertake  to  assert 
it  here,  regardless  of  any  attempt  to  contradict  my  statement,  that  there  is  no 
law  that  enables  any  accused  criminal,  after  the  fact,  to  make  declarations,  either 
orally  or  in  writing,  either  by  message  to  the  Senate  or  a  speech  to  a  mob,  to 
acquit  himself  or  to  affect  in  any  manner  his  criminality  before  the  tribunals  of 
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jnetice,  or  to  make  evidence  which  shall  be  admitted  under  any  form  of  law 
upon  his  own  motion  to  juetify  hiB  own  criminal  condact. 

1  do  not  hesitate  to  say  that  every  authority  which  the  gentlemen  can  bring 
into  court  rc'gulating  the  rule  of  evidence  in  procedures  of  this  sort  is  directly 
against  the  proposition,  and  for  the  simple  reason  that  it  is  a  written  declaration 
made  by  the  accused  voluntarily,  after  the  fitct,  in  his  own  behalf.  I  read  for 
the  information  of  the  Senate  the  testimony  touching  this  fact  of  the  service  of 
the  notice  of  the  action  had  by  the  Senate  upon  the  conduct  of  the  President 
whereof  he  stands  accused  belore  the  Senate.  It  is  as  follows.  On  page  109 
of  the  trial  Mr.  McDonald  testified  : 

An  attested  copy  of  the  foregoinfj^  reeolution  wm  delivered  by  mo  into  the  hands  of  the 
President  of  the  United  States  at  his  office  in  the  Executive  Mansion  at  10  o'clock  p.  m.  on 
the  2l8t  of  Februaiy,  IUGA, 

On  the  24th  of  February,  three  days  afterward,  he  volunteers  a  written  declar- 
ation which  he  now  proposes  to  make  evidence  in  his  own  behalf  before  this  tri- 
bunal of  justice.  Of  course  it  is  evidence  for  no  purpose  whatever,  except  for 
the  purpose  of  exculpating  him  from  the  criminal  accusation  preferred  against 
him.     It  is  for  no  otlier  purpose. 

Senators  will  bear  with  me  while  I  make  a  further  remark.  The  proposition 
is  to  introduce  his  whole  message,  not  simply  what  he  says  for  himself,  not  sim- 
ply the  arguments  that  he  chooses  to  present  in  the  form  of  a  written  declaration, 
in  vindication  of  his  criminal  conduct,  in  violation  of  the  clearest  and  plainest 
provisions  of  law,  and  in  direct  defiance  of  the  action  of  the  Senate  and  of  the 
notice  it  had  served  on  him  on  the  night  of  the  2LBt  of  February ;  but  the  Sen- 
ate will  bear  with  me  when  I  say,  what  they  do  know,  that  this  message  reports 
the  declarations  of  third  persons,  and  of  course  the  Senate  are  asked  to  accept 
these,  too,  as  evidence  in  the  trial  of  the  accused  at  their  bar. 

He  reports  in  this  message  the  declarations  of  third  persons  whom  he  has 
pleased  to  call  his  "constitutional  advisers."  He  states  their  opinions.  With- 
out giving  tlieir  language  he  gives  the  conclusions,  and  those  conclusions  are  to 
be  drawn  before  the  Senate  as  matter  of  evidence.  I  beg  leave  to  say  here,  in 
the  presence  of  the  Senate,  that  there  is  no  colorable  excuse  for  the  President  or 
for  his  counsel  coming  before  the  Senate  to  say  to  them,  whether  it  be  commu- 
nicated in  his  written  message  or  otherwise,  that  he  has  any  right  to  attempt  to 
shelter  himself  for  a  violation  of  the  laws  of  the  country  under  the  opinions  of 
any  member  of  his  cabinet.  The  Constitution  never  vested  his  cabinet  counsel- 
ors with  any  such  authority,  as  it  never  vested  the  President  with  authority  to 
suspend  the  laws,  or  to  violate  the  laws,  or  to  disregard  the  lawt«,  or  to  make  ap- 
pointments in  direct  contravention  of  the  laws,  and  in  defiance  of  the  final  action 
of  the  Senate  acting  in  express  obedience  to  the  requirement  of  the  law. 

Mr.  Manager  Butlbr,  (after  examining  the  message.)  You  are  right.  He 
reports  the  opinion  of  his  cabinet. 

Mr.  Manager  Bingham.  I  was  aware  that  I  was  right  There  is  no  colorable 
excuse  for  this  proceeding.  I  say  it  with  all  respect  to  the  learned  counsel,  and 
I  challenge  now  the  production  of  authority  from  any  respectable  court  that  ever 
allowed  any  man,  high  or  low,  ofiicial  or  unofiicial,  to  introduce  his  own  declar- 
ations, written  or  unwritten,  made  aflter  the  fact,  in  his  defence.  That  is  the 
point  I  take  here.  I  beg  the  pardon  of  the  Senate  for  having  detained  them  so 
long  in  the  statement  of  a  proposition  so  simple,  and  the  law  of  which  is  so 
clearly  settled,  running  through  centuries.     I  submit  the  question  to  them. 

Mr.  EvAK'i*s.  Mr.  Chief  Justice  and  Senators — 

Mr.  Manager  Butlbr.  Do  wo  ever  have  the  close  here  t 

Mr.  EvARTS.  I  dare  say  you  have ;  but  I  also  have  the  opportunity  to  speak. 
No  question  arises  of  my  ircegularity,  I  take  it. 

Mr.  Manager  Bingham.  No,  no. 

Mr.  Evarts.  Mr.  Chief  Justice  and  Senators*  the  only  apology  that  the 
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learned  manager  has  made  for  the  course  of  his  remarks  is  the  consumption  of 
yoar  time,  and  yet  he  has  not  hesitated  in  say,  and  again  to  repeat,  that  there 
is  not  a  color  of  justification  for  the  attempt  of  the  President  of  the  United 
States  to  defend  himself,  or  for  the  efforts  that  his  counsel  make. 

Mr.  Manager  Bingham.  Will  the  gentleman  allow  me  to  correct  him?  I  do 
not  think  the  gentleman  intends  to  misrepresent  me  here. 

Mr.  EvARTS.  I  do  not  misrepresent  you. 

Mr.  Manager  Ding  ham.  I  did  not  say,  then,  if  the  gentleman  pleases,  that 
there  was  no  colorable  excuse  for  the  President  to  attempt  to  defend  himself,  or 
for  his  counsel  to  defend  him.     I  did  not  say  that. 

Mr.  Evakts.  It  all  comes  to  the  same  thing.  Everything  that  is  attempted 
upon  our  view  or  line  of  the  subject  in  controversy,  unless  it  conforms  to  the 
preliminary  view  that  the  learned  managers  choose  to  throw  down,  is  legarded 
as  outside  of  the  color  of  law  or  of  right  on  the  part  of  the  President  or  hia 
coundel,  and  so  it  is  repeatedly  charged. 

Now,  if  the  crime  was  completed  on  the  21st  of  February,  which  is  not  only 
the  whole  basis  of  this  argument  of  the  learned  managers,  but  of  every  other 
^.  argument  upon  the  evidence  that  I  have  had  the  honor  of  hearing  from  them,  I 
should  like  to  know  what  application  or  relevancy  the  resolution  passed  by  the 
Senate  on  the  2l3t  of  February,  after  the  act  of  the  President  had  been  com- 
pleted, and  after  that  act  had  been  communicated  to  the  Senate,  has  on  the  issue 
of  whether  that  act  was  right  or  wrong  ?  And  if  the  f.ict  that  it  is  an  expression 
of  opinion  relieves  the  testimony  from  the  possibility  of  admission,  what  was 
this  but  an  expression  of  the  opinion  of  the  Senate  of  the  United  States  in  the 
form  of  a  resolution  regarding  a  past  act  of  the  President  ?  There  could  be, 
then,  no  single  principle  of  the  law  of  evidence  upon  which  this  fact  put  in  proof 
in  behalf  of  the  managers  coidd  be  admitted,  except  as  a  communication  from 
this  branch  of  the  government  to  the  President  of  the  United  States  of  its  opin- 
ion concerning  the  legality  of  his  action ;  and  in  the  same  line  and  in  immediate 
reply  the  President  communicates  to  the  Senate  of  the  United  States,  openly 
and  in  a  proper  message,  hi.i  opinions  concerning  the  legality  of  the  act.  What 
would  be  thought  of  the  government  that,  in  a  criminal  prosecution,  by  way  of 
inculpating  a  prisoner,  should  give  in  evidence  what  a  magistrate  or  a  sheriff  had 
said  to  him  concerning  the  crime  imputed,  and  then  shut  the  mouth  of  the  pris- 
oner as  to  what  he  had  said  then  and  there  in  reply  ?  Why,  the  only  possibility, 
the  only  argument  for  affecting  the  prisoner  with  criminality  for  what  had  been 
said  to  him,  was  that,  unreplied  to,  it  might  be  construed  into  admission  or  sub- 
mission ;  and  to  say  that  the  prisoner,  when  told  **  You  stole  that  watch,"  could 
not  give  in  evidence  his  reply,  "  It  was  my  own  watch,  and  I  took  it  because 
it  wat!  mine,"  is  precisely  the  same  proposition  that  is  being  applied  here  by  the 
learned  managers  to  this  communication  back  and  forth  between  the  Senate  and 
the  President. 

Mr.  Manager  Butler.  A  single  word,  Mr.  President,  upon  that  proposition. 
I  think  if  any  sheriff  should  say  to  a  thief,  "  Sir,  whose  watch  is  that  i^"  and 
the  thief  could  not  make  a  n'ply  until  four  days  afterward,  after  he  was  indicted, 
a  written  statement,  then,  as  to  whose  watch  it  was,  and  putting  in  what  his 
neighbor  said  about  it,  would  never  be  received.  I  take  the  illustration  ;  it  is  a 
good  one,  an  excellent  illustration.  A  sheriff  says  to  a  prisoner,  '*  Where  did 
you  get  that  watch  V*  Four  days  afterward,  after  he  has  been  in  jail,  after  the 
indictment  is  being  found  against  him,  and  while  the  court  is  in  session,  he  sends 
an  answer  to  the  sheriff  and  says  that  answer  must  be  given  in  evidence:  and  not 
only  that,  but  he  puts  in  that  answer  what  everybody  else  said,  what  fonr  or  five 
men  said  to  him,  as  is  the  case  in  this  message.  He  is  not  content  with  putting 
in  his  own  answer,  but  he  puts  in  the  view  of  the  cabinet.  Now,  we  object. 
If  they  will  fetch  the  cabinet  here  and  let  us  cross-examine  them,  and  find  out 
what  they  meant  when  they  gave  him  any  advice,  and  how  they  came  to  give 
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it  to  him,  and  tinder  what  circnmstances  they  gave  it  to  him,  we  shall  have  a 
different  reply  to  make  to  that.  But  at  present  we  do  not  want  them  to  put  in 
(to  carrj  out  the  parallel)  what,  aflor  he  got  into  jail  and  consnlted  with  the 
prisoners  in  the  same  room,  he  says  was  his  answer,  and  what  the  prisoners  who 
were  with  him  said  about  it. 

Mr.  EvARTS.  Mr.  Chief  Justice  and  Senators,  every  ease  is  to  be  regarded 
according  to  its  circnmstances,  and  yon  will  judge  whether  a  commnnMcation  from 
you  to  the  President  of  the  United  States,  communicated  to  him  on  the  22d  of 
FebruaiT-^— 

Mr.  Manager  Butlbr.  The  21st. 

Mr.  EvARTS.  I  understood  you  to  say  that  you  could  not  say  that. 

Mr.  Manager  Butler.  Ten  o'clock  at  night  on  the  21st. 

Mr.  EvARTS.  You  got  at  it  then.    Ton  did  not  have  it  before. 

Mr.  Manager  Bingham.  I  read  it. 

Mr.  EvARTS.  Ten  o'clock  at  night  on  the  21st  the  communication  was  sent 
to  him.  The  Senate  was  not  in  session  on  the  22d,  as  I  am  informed,  more 
than  an  hour,  it  being  a  holiday,  and  this  message  sent  in  on  Monday,  Sunday 
intervening,  is  not  an  answer  according  to  the  ordinary  course  of  prompt  and 
candid  treaty  between  the  Senate  and  President  concerning  a  matter  in  differ- 
ence, or  an  answer  to  imputation  communicated  to  him.  As  for  the  simile  of 
the  President  being  in  prison,  we  have  removed  that  by  showing  that  he  was 
not  im(>eached  until  five  o'clock  in  the  afternoon  of  Monday  the  24th ;  and  as 
to  tha^fmile  that  the  cabinet  were  his  fellow-prisoners  in  the  same  cell,  the 
ansf^r  is  that  they  have  not  been  impeached  at  all.  But  we  do  not  pursue 
these  trivial  illustrations.  The  matter  is  within  the  intelligence  of  the  court, 
and  must  be  disposed  of  by  it. 

Mr.  Manager  Bingham.  Mr.  President  and  Senators,  I  desire  to  say,  once 
for  all,  to  the  Senate,  that  I  have  said  no  word,  and  intend  to  say  no  word, 
durine  the  progress  of  this  trial,  that  justifies  the  assertion  of  counsel  for  the 
President  that  L  deny  his  right  to  make  a  defence  either  in  person  or  by  his 
counsel.  What  I  insist  upon  here,  and  ask  the  Senate  to  act  upon,  is  that  he 
shall  make  a  defence  precisely  as  unofficial  citizens  of  the  United  States  make 
defences,  according  to  the  law  of  the  land  and  not  otherwise ;  that  he  shall  not 
after  the  commission  of  crime  manufacture  evidence  in  his  own  behalf,  either 
oral  or  written,  by  his  own  declaration,  and  incorporate  in  it,  too,  the  declara- 
tions of  third  persons  and  throw  it  upon  the  court  as  testimony.  It  has  never 
been  allowed  in  any  respectable  court  in  this  country  upon  any  occasion. 
When  men  stood  upon  trial  for  their  lives  they  never  were  permitted  after  the 
fact  to  manufacture  testimony  by  their  own  declarations,  either  written  or 
unwritten,  and  on  their  own  motion  introduce  it  in  the  courts  of  justice. 

I  have  another  word  or  two  to  siiy  in  the  light  of  what  has  dropped  from  the 
lips  of  the  counsel.  He  has  evaded  most  skilfully  the  point  I  took  occasion  to 
make  in  the  hearing  of  the  Senate,  that  here  is  an  attempt  to  introduce  jiot  only 
the  written  declarations  of  the  accused  in  his  own  behalf  after  the  fact,  but  the 
declarations  of  third  persons,  not  under  oath,  and  their  conclusions  reported  in 
this  message  of  the  24th  of  February,  18G8.  I  venture  to  say  that  a  propo- 
sition of  the  extent  of  this  never  was  made  before  in  any  tribunal  of  justice  in 
the  United  States  where  any  man  stood  accused  of  crime,  not  simply  to  give 
his  own  declarations,  but  to  report  the  declarations  of  third  persons  in  his'  own 
behalf  and  throw  them  before  the  Senate  as  testimony. 

One  other  remark.  The  eentleman  seems  to  think  that  the  President  had  a 
right  to  send  a  message  to  the  Senate  of  the  United  States  which  should  operate 
as  evidence.  I  concede  that  the  President  of  the  United  States  has  the  right 
under  the  Constitution  to  communicate  from  time  to  time  to  the  two  bouses  of 
Congress  such  matters  as  he  thinks  pertain  to  the  public  interest ;  and  if  he 
thinks  that  is  of  the  public  interest  he  may  do  so ;  but  I  deny  that  there  is  any 
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colomlile  excuse  (I  repeat  those  words  here)  for  intimating  that  the  President  of 
the  United  States,  charged  with  the  commission  of  crime  on  the  21st  of  Feb- 
ruary, 1868,  and  proved  guilty,  I  undertake  to  say,  by  his  written  confession, 
to  tlie  satisfaction  of  every  intelligent  and  unprejuaiced  mind  in  and  out  of  the 
Senate  in  this  country,  could  proceed  to  manufacture  a  defence  three  days  after 
the  fact  in  the  foim  of  a  message.  That  is  the  point  I  make  on  the  gentlemau 
here.  He  says  **  Wheat  importance,  then,  do  you  attach  to  the  action  of  the 
Senate  V^  We  attach  precisely  this  importance  to  it :  that  the  hiw  of  the  land 
enjoined  upon  the  President  of  the  United  States  the  duty  to  notify  the  Senate 
of  the  suspension  of  this  officer  and  the  reasons  therefor,  and  the  evidence  upon 
which  lie  made  the  su.^^pension.  The  law  of  the  land  enjoined  upon  the  Senate 
the  duty  to  act  upon  the  report  of  the  President  so  made,  together  with  his 
re^asons  and  the  evidence  which  he  adduced,  and  come  to  a  decision.  In  pur- 
suance of  the  requirement  of  the  second  section  of  the  tenure*of-office  act  the 
Senate  of  the  United  States,  by  an  almost  unanimous  decision,  came  to  the  con- 
clusion that  the  reasons  furnished  by  the  President  and  the  evidence  adduced 
by  him  for  the  suspension  of  the  Secretary  of  War  were  insufficient,  and  in 
accordance  with  tliat  law  the  Senate  non-concurred  in  the  suspension.  The  law 
expressly  provides  that  if  they  concur  they  shall  notify  the  President.  The 
law,  by  every  intendment,  provides  that  if  they  non-concur  they  shall  notify  the 
Secretary  of  War,  that  he  may,  in  obedience  to  the  express  requirement  of 
the  act,  forthwith  resume  the  functions  of  the  office  from  wuich  ho  has  been  sus- 
pended. They  did  give  him  that  notice.  Why  should  they  not  notify  the 
Executive,  that  he  may  know  with  whom  to  communicate,  and  not  be  longer 
communicating  with  the  Secretaiy  of  Yfur  ad  interim^  General  Grant,  who  had 
been  appointed,  in  accordance  with  the  provisions  of  the  act,  Secretary  of  War 
ad  interim  in  August,  1867  ? 

The  gentleman,  I  trust,  is  answered  as  to  the  importance  and  propriety  of 
introducing  this  evidence  ;  but  there  was  further  reason  for  it,  to  leave  the  Presi- 
dent without  excuse  before  the  Senate  and  before  the  people  for  persisting  in 
his  unlawful  attempt,  in  violation  of  the  law  of  lh<'  land,  to  execute  the  dutit-s 
of  the  office  of  the  Secretary  of  War  through  another  person  than  Edwin  M. 
Stanton.  It  was  his  business  to  submit  to  the  iinal  decision  of  that  arbiter  con- 
stituted by  the  tenure-of  office  act  to  decide  the  question  whether  the  suspension 
should  become  absolute  or  whether  it  should  be  rejected. 

But  here  is  a  man  defying  the  action  of  the  Senate,  defying  the  express  letter 
of  the  law,  that  the  Secretary  of  War,  in  whose  suspension  they  had  refused  to 
concur,  should  forthwith  resume  the  functions  of  that  office,  proceeding  with  his 
conspiracy  with  Thomas  to  remove  him  and  to  confer  the  functions  of  this  office 
upon  another,  regardless  of  the  action  of  the  Senate,  regardless  of  the  law  regula- 
ing  the  tenure  of  civil  offices,  regardle*3S  of  the  Constitution,  regardless  of  his 
oath,  regardless  of  the  rights  of  the  American  people ;  and  he  winds  up  the 
farce  and  the  defiant  guilt  of  which  he  stands  convicted  by  act  before  the  Senate 
with  hfs  written  declaration,  which  is  of  no  higher  authority  than  his  oral 
declaration,  made  three  days  after  die  fact,  and  asks  the  Senate  to  receive  it  as 
evidence. 

The  CiiiEP  JusTicK.  There  is,  perhaps,  senators,  no  branch  of  the  law  in 
which  it  is  more  difficult  to  lay  down  precise  rules  than  that  which  relates  to 
evidence  of  the  intent  with  which  an  act  is  done.  In  the  present  case  it  appears 
that  the  Senate,  on  the  21st  of  February,  passed  a  resolution,  which  I  will  take 
the  liberty  of  reading  : 

Whereas  the  Senuto  have  received  aiid  cousidered  the  cominunicatioo  of  the  President 
stating  that  he  has  removed  Bdwiu  M.  StaitUm,  »Secr«itury  of  War,  and  had  designated  the 
Adjutant  General  of  the  army  to  act  as  Secretary  of  War  ad  interim :  Therefore, 

Resolved  by  the  S'tiate  of  the  United  States,  That  under  the  Constitution  and  laws  of  the 
United  States  the  President  has  no  power  to  remove  the  Secretary  of  War,  and  to  designate 
any  other  officer  to  perform  the  duties  of  the  office  ad  tHlerim. 


IMPEACHMENT   OF  THE  PRESIDENT.  545 

That  resolution  was  adopted  on  the  21st  of  Febraaiy,  and  was  served,  as  the 
evidence  before  yon  shows,  on  the  evening  of  the  same  day.  The  message 
which  is  now  proposed  to  be  introduced  was  sent  to  the  Senate  on  the  24th  day 
of  February.  It  does  not  appear  to  the  Chief  Justice  that  the  resolution  of  the 
Senate  called  for  an  answer,  or  that  there  was  any  call  upon  the  President  to 
answer  firom  the  Senate  itself;  and  therefore  he  must  regard  the  message  which 
wafi  sent  to  the  Senate  on  the  24th  of  Februarv  as  a  vindication  of  the  Presi- 
dent's act  addressed  by  him  to  the  Senate ;  ana  it  does  not  appear  to  the  Chief 
Justice  to  come  within  any  of  the  rules  which  have  been  applied  to  the  intro- 
duction of  evidence  upon  tnis  trial.  He  will,  however,  take  pleasure  in  submit- 
ting the  question  to  the  Senate  if  any  senator  desires  it  (After  a  pause.)  If 
no  senator  desires  that  the  question  be  submitted  to  the  Senate,  the  Chief 
Justice  rules  the  evidence  to  be  inadmissible. 

Mr.  Curtis.  Mr.  Chief  Justice,  we  wish  to  put  in  evidence  a  table  which  has 
been  compiled  in  the  office  of  the  Attorney  General,  which  will  be  found  to  be, 
I  believe,  a  convenience  in  the  progress  of  the  trial  in  the  examination  of  the 
documentary  evidence  which  will  be  put  in. 

Mr.  Drake.  Mr.  President,  we  cannot  hear  the  honorable  counsel. 

Mr.  Curtis.  I  will  endeavor  to  make  myself  heard. 

The  Chief  Justice.  If  senators  will  observe  the  rules  of  the  Senate,  and  the 
gentlemen  who  are  in  the  chamber  and  the  persons  in  the  galleiies  will  abstain 
from  conversation,  it  will  be  much  easier  to  hear  the  counsel. 

Mr.  Curtis.  I  will  read  the  headings  of  this  table,  so  that  the  nature  of  its 
contents  may  be  perceived.  It  excludes  all  military  and  naval  officers,  all 
judges  of  the  constitutional  judiciary  of  the  United  States,  all  judges  of  the 
Court  of  Claims,  all  officers  whose  appointment  is  vested  in  the  President  alone, 
the  heads  of  departments,  or  the  courts  of  law,  and  ail  public  ministers,  consuls, 
and  other  agents  of  foreign  intercourse.  They  are  excluded,  and  with  these 
exceptions  "  the  following  is  an  approximate  list  of  all  other  executive  and  ter- 
ritorial offices  of  the  United  States  now  and  heretofore  established  by  statutory 
designation,  with  their  respective  statutory  tenures." 

Then  follows  the  list  of  officers  the  table  contains.  In  the  first  place  the  date 
of  the  act  of  Congress  by  which  the  office  waa  created,  the  volume  and  page  of 
the  Statutes  at  Large,  and  next  comes  the  name  or  title  of  the  office.  The 
fourth  column  shows  whether  the  tenure  of  the  office  was  for  a  definite  term. 
Then  there  is  another  column  showing  whether  it  was  for  a  term  definite 
'*  unless  sooner  removed,"  the^  first  column  being  for  a  definite  term  without  any 
qualification  whatever,  the  second  column  being  for  a  term  definite  unless  sooner 
removed,  the  third  column  for  a  term  indefinite  and  not  expressly  during  pleas- 
ure, and  the  fourth  for  a  term  indefinite,  but  expressly  "  during  pleasure." 

Mr.  Manager^UTLER.  Before  you  put  that  in  we  wish  to  object. 

Mr.  Curtis.  One  moment.  The  names  of  the  offices  are  given,  and  then 
there  are  carried  out  in  these  columns  what  tenure  belongs  to  each  of  them.  Of 
course  this  is  not  offered  as  strictly  evidence,  but  it  has  been  compiled  as  a  table 
which  it  will  be  found  very  convenient  to  refer  to  in  argument,  but  which  it 
would  be  necessary  to  consult  and  turn  over  a  great  nnmber  of  statutes  of  the 
United  States  in  order  to  make  use  of  or  arrive  at  these  results.  Here  they  are 
all  brought  under  the  eye,  and  we  desire  to  have  the  table  printed  so  that  it 
may  be  use'd  in  argument  by  counsel  on  all  sides. 

Mr.  Manager  Butler.  I  observe,  Mr.  President  and  senators,  that  there  is 
one  important  column  missing  in  this  table,  if  it  has  to  have  any  effect  on  any- 
body's mind,  and  that  is  a  column  showing  whether  the  Senate  was  or  was  not 
in  session  at  the  time  any  one  of  these  officers  was  removed. 

Mr.  Curtis.  It  has  nothing  to  do,  allow  me  to  say,  Mr.  Manager,  with 
removals  at  all.     It  is  the  tenure  of  office  merely,     it  has  no  bearing  on  any 
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qneBtion  of  removal.  It  merely  gives  the  statute  tenures  of  these  different 
offices ;  and  there  are  no  facts  here  stated ;  everything  is  derived  from  the 
statutes.  All  that  is  iu  the  table  is  derived  from  the  statutes  of  the  United 
States. 

Mr.  Manager  Buti.rr.  The  difficulty  that  we  find  is  that  this  is  proposed  to 
be  made  a  portion  of  the  evidence.  It  may  be  printed  and  appended  to  the 
argument  of  either  gentleman  or  sent  as  argument  to  the  table  of  any  senator — 
precisely  as  (if  I  may  use  it  as  an  illustration)  I  sent  my  brief — as  an  abstract 
from  the  laws ;  but  to  offer  it  in  evidence  and  to  have  it  printed  except  in  that 
way  is  what  we  object  to.  The  reason  for  the  objection  must  be  obvious.  Who 
has  any  surety  that  this  is  correct  ?  The  commissions  are  not  kept  by  the  At- 
torney General.     They  are  in  the  Department  of  State. 

Mr.  EvARTS.  This  has  nothing  to  do  with  commissions. 

Mr.  Manager  Butler.  Then  this  is  a  mere  abstract  of  the  laws  ? 

Mr.  EvARTS.  That  is  what  we  have  stated  exactly. 

Mr.  Manager  Butler.  Put  it,  then,  in  your  argument.  Why  should  your 
abstract  of  the  laws  be  put  in  evidence  any  more  than  anybody  else's  ?  The 
difference  is  this  :  if  either  of  my  friends  on  the  other  side  under  their  hand 
and  upon  their  examination  put  in  their  brief  an  abstract  of  law  I  should  believe 
that  the  law  was  exactly  as  it  purports  to  be  abstracted.  But  they  do  not  claim 
that  they  have  examined  this  table — that  this  is  their  work.  It  is  done  in  the 
Attorney  General's  office.  Now,  I  have  not  so  much  confidence  in  everybody 
in  the  Attorney  General's  office  that  I  am  willing  to  take  his, abstract  of  laws 
and  have  it  put  in  these  solemn  proceedings.  If  Mr.  Binckley,  for  instance,  the 
Assistant  Attorney  General,  should  prepare  any  paper  of  this  sort,  I  should 
look  it  over  a  great  while  before  I  should  give  it  great  weight,  and,  I  think,  the 
country  would  from  their  knowledge.  If  Mr.  Stanbery,  if  either  of  the  learned 
gentlemen  before  me,  will  examine  this  and  say  that  from  their  examination  it 
ie  correct,  and  they  make  it  a  part  of  their  argument,  1  am  content ;  but  until 
that  is  done  I  object  to  its  going  in  evidence.  Until  that  is  done  1  object,  and, 
as  my  associate  says,  we  shall  object  then.     It  is  not  evidence  in  any  form. 

Mr.  EvARTS.  Mr.  Chief  Justice  and  senators,  there  is  but  a  word  to  be  said 
on  this  subject.  It  imparts  to  the  case  no  primary  evidence.  It  can  be  veri- 
fied by  oath  as  being  correctly  or  honestly  made  iip,  if  that  is  required.  We, 
upon  our  professional  credit,  present  it  as  in  our  belief  a  correct  statement  in  a 
tabular  foi*m  of  the  distribution  of  the  statutory  provisions  concerning  the  tenure 
of  office  that  are  in  force  under  the  government  of  the  United  States. 

Mr.  Manager  Butler.  Allow  me,  without  interrupting  the  gentleman,  here 
to  ask  whether  he  has  examined  it  so  as  to  know,  of  his  own  knowledge,  that  it 
is  so,  because  that  will  make  a  great  difference  to  my  mind. 

Mr  EvARTS.  So  presenting  it,  the  question  is  whether  you  y^ill  receive  it  as 
the  proper  and  necessary  tabular  introduction  to  the  documentary  evidence  con- 
cerning these  different  classes  of  offices  in  respect  to  the  conduct  of  the  govern- 
ment in  filling  or  in  vacating  the  places.  We  did  not  expect  an  objection  to  be 
made,  least  of  all  upon  so  vague  a  notion  as  Mr.  Binckley 's  political  character, 
which  we  are  not  prepared  to  defend,  and  he  is  not  predcnt  to  defend  himself. 
We  submit  it  to  the  Senate.  They  can  treat  it,  if  you  please,  as  a  presentation 
by  ue  now  presently  of  the  distribution  of  the  offices  of  the  United  States 
according  to  statute,  in  order  to  introduce  our  practical  and  actual  legal  testi- 
mony appropriate  to  each  class.     It  is  submitted  to  the  discretion  of  the  Senate. 

Mr.  Manager  Boutwkll.  Mr,  President  and  senators,  this  paper,  upon 
examination,  doe«  not  j?how  that  any  person  was  ever  appointed  to  office  or  was 
removed  from  office. 

Mr.  EvARTS.  So  we  have  stated,  over  and  over  again,  that  it  comes  out  of 
the  statutes  bodily. 
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Mr.  Manager  Boutwbll.  Then  I  am  utterly  unable  to  see  bow  it  can  be 
regarded  as  testimony  upon  any  issue  that  is  before  this  tribunal. 

Mr.  Tbumbull.  Mr.  President,  I  move  that  the  paper  be  printed  as  a  part  of 
the  proceedings  of  the  Senate. 

Mr.  EvARTS.  That  is  all  we  desire. 

The  Chief  Justice.  It  will  be  necessarily  printed,  having  been  oflFered  by 
the  counsel  for  the  President.  The  Gbair  will  put  the  question,  however.  You 
who  are  of  opinion  that  the  paper  be  printed  will  say  '<  aye ;''  those  of  contrary 
opinion  will  say  "  no." 

The  motion  was  agreed  to. 

The  table  thus  ordered  to  be  printed  b  as  follows  : 
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Mr.  Curtis.  Mr.  Chief  Justice,  we  now  desire  to  put  in  evidence  rather  in  a 
more  formal  manner  than  has  been  done  heretofore,  although  the  substantial 
facts  have  been  brought  before  the  Senate,  we  believe,  by  the  honorable  man- 
agers themselves,  the  proceedings  which  took  place  at  the  time  of  the  removal 
of  Mr.  Pickering  by  Mr.  Adams,  accompanied  by  a  certificate  that  the  letters  to 
and  from  various  persons  between  the  29th  of  June,  1799,  and  the  Ist  of  May, 
1802,  have  been  for  many  years  missing  from  the  files  of  the  Department  of 
State.  The  correspondence  itself,  therefore,  cannot  be  produced  from  the 
originals,  or  from  copies  of  the  originals,  but  no  doubt  they  are  correct,  as  those 
letters  were  read  the  other  day  by  the  honorable  managers  from  a  volume  oi' 
Mr.  Adams's  works.  They  are  the  same  letters.  The  letters  are  not  here; 
they  are  not  in  the  department ;  but  they  are  printed  in  that  volume,  and  were 
read  from  the  volume  the  other  day. 

Mr.  Manager  fiuTLBR.  Wait  a  moment.  We  are  not  certain  about  this. 
[After  an  examination  of  the  documents  offered  in  evidence.]  Do  I  understand 
the  counsel  for  the  President  to  say  that  these  papers  show  anything  different 
from  what  was  shown  by  the  managers  ? 

Mr.  Curtis.  No  ;  I  stated  that  in  substance  the  matter  was  now  before  the 
Senate,  but  we  wanted  the  formal  documents  to  be  put  in. 

Mr.  Manager  Butler.  The  only  difficulty  I  find  is  this,  that  you  do  not  put 
in  all ;  you  do  not  put  in  what  was  done  on  the  12th  of  May  as  well  as  the  l^th 
of  May,  1800. 

Mr.  Curtis.  We  put  in  what  there  is  here.. 

Mr.  EvARTs.  You  have  already  put  in  the  other. 

Mr.  Manager  Butler.  Very  good. 

Mr.  Curtis.  We  offer  these  documents  from  the  Department  of  State. 

Mr.  Manager  Butler.  Very  well. 

The  documents  thus  offered  in  evidence  are  as  follows  : 

United  States  of  America,  Department  of  State: 
To  all  to  wkpm  these  presents  shall  come,  greeting : 

I  certify  that  the  document  hereunto  annexed  is  a  tme  copy,  carefnlly  examined  and  com- 
pared with  the  original  resolution  of  the  Senate,  dated  13tn  May,  1800,  and  filed  in  this 
d(>partment,  confirmiug  John  Marshall,  of  Virfrinia,  to  be  Secretary  of  State,  and  Samael 
Dexter,  of  Massachusetts,  to  be  Secretary  of  the  Department  of  War. 

In  testimony  whereof,  I,  William  H.  Seward,  Secretary  of  State  of  the  United  States,  bave 
hereunto  subscribed  my  name,  and  caused  the  seal  of  the  Department  of  State  to  be  affixed, 
f  L   s  1        ^one  at  the  city  of  Washington  this  5th  day  of  March,  A.  D.  1868,  and  of  the  inde- 
I-  '    * '    pendence  of  the  United  States  of  America  the  ninety  second. 

WILLIAM  H.  SEWARD. 


United  States  op  America,  In  Senate,  May  13,  1800. 

The  Senate  proceeded  to  consider  the  message  of  the  President  of  the  United  States  of 
the  12th  instant,  and  the  nominations  contained  therein  of  the  Hon.  John  Marshall,  esq., 
of  Virginia,  to  be  Secretary  of  State  in  the  place  of  the  Hon.  Timothy  Pickering,  esq.,  removed ; 
the  Hon.  Samuel  Dexter,  esq.,  of  Massachusetts,  to  be  Secretary  of  the  Department  of  War, 
in  the  place  of  theJIon.  John  Marshall,  nominated  for  promotion  to  the  office  of  State. 

Whereupon, 

Resolved,  That  they  do  advise  and  consent  to  the  appointments  agreeably  to  the  nomina- 
tions respectively. 

Attest:  SAMUEL  OTIS,  Secretary, 

The  Chief  Justice.  The  executive  clerk  of  the  Senate  desires  to  correct  a 
BtatcmeDt  made  in  respect  to  the  nomination  of  Mr.  Ewing.  Mr.  Clarke  will 
make  the  correction. 

D.  W.  C.  Clarke  recalled. 

• 

The  Witness.  I  stated  in  my  examination  that  the  nomination  of  Mr.  Ewing 
was  brought  to  the  Senate  on  the  22d  of  February.  I  did  so  in  consequence 
of  a  memorandum  which  \  found  at  the  bottom  of  my  sheet.  J  find,  by  investi- 
gation since,  that  I  made  that  memorandum  from  the  fact  that  it  was  brought  to 


556  DfPSACHIIENT  OF  THE  PRESIDENT. 

Ae  Senate  cbamber  on  tlie  22d  of  Febraary  by  Mr.  Moore,  but  tbe  Senate  was 
not  in  seseion,  and  be  returned  witb  it  to  tbe  Executive  Mansion.  He  brongbt 
ft  Qp  witb  one  otber  mesaage  and  tbe  message  of  tbe  President  in  relation  to  tbe 
nmoval  of  Mr.  Stanton  on  die  24tb,  and  it  was  tben  submitted  to  tbe  Senate. 

■ 

By  Mr.  Curtis  : 

Q.  I  want  to  see  if  I  correctly  understand  yon.  I  understand  your  statement 
now  to  be  that  Colonel  Moore  brongbt'it  and  delivered  it  to  you  on  tbe  22d,  but 
tbe  Senate  bad  adjourned? 

A.  No,  sir.    He  brougbt  it  np  on  tbe  22d ;  be  did  not  deliver  it  to  me. 

Q.  He  brougbt  it  ? 

A.  He  brought  it  on  tbe  22d,  but  tbe  Senate  was  not  in  session,  and  be  took 
it  back  to  tbe  Executive  Mansion. 

Q.  And  on  tbe  24tb  be  returned,  and  tben  it  was  formally  brougbt  in  f 

A.  That  is  it. 

By  Mr.  Manager  Butler  : 

Q.  How  do  you  know  that  be  brougbt  it  here  ;  of  your  own  knowledge  7 
A.  Only  by  tbe  information  of  Colonel  Moore. 

Q.  Then  all  you  have  been  telling  us  is  what  Colonel  Moore  told  yon  f 
A.  Yes,  sir ;  that  is,  all  in  regard  to  tbe  nomination. 

Mr.  Manager  Butler.  Very  well,  sir;  we  do  not  want  any  more  of  Colonel 
Moore's  information  from  you. 
Mr.  Curtis.  We  will  call  Colonel  Moore. 

William  G.  Moork  recalled. 

By  Mr.  Curtis  : 

Q,  (banding  to  the  witness  tbe  message  nominating  Thomas  Ewing,  sen.,  as 
Secretary  of  War.)  What  is  tbe  document  you  hold  in  your  hand  ? 

A.  The  nomination  to  the  Senate  of  Thomas  Ewing,  sen.,  of  Ohio,  to  be  Sec- 
retary for  the  Department  of  War. 

Q.  Did  you  receive  that  firom  tbe  President  of  tbe  United  States  1 

A.  I  did. 

Q.  On  what  day  1 

A.  On  the  22d  day  of  February,  1868. 

Q.  About  what  hour  in  the  day  ? 

A.  I  think  it  was  after  12  o'clock. 

Q.  And  before  what  hour.? 

A.  And  before  one. 

Q.  Between  twelve  and  one  ? 

A.  Between  twelve  and  one. 

Q.  What  did  you  do  with  it  ? 

A.  By  the  direction  of  the  President  I  brougbt  it  to  the  Capitol  to  present  ?^ 
to  tbe  Senate. 

Q.  About  what  time  did  you  arrive  here  ? 

A.  I  cannot  state  definitely,  but  I  presume  about  a  quarter  past  one. 

Q.  Was  the  Senate  then  in  session,  or  had  it  adjourned  ? 

A.  It  had,  after  a  very  brief  session,  adjourned. 

Q.  What  did  you  do  with  the  document  in  consequence  ? 

A.  I  returned  with  it  to  the  Executive  Mansion,  after  a  visit  to  tbe  House 
of  Representatives. 

Q.  Were  you  apprised  before  you  reached  the  Capitol  that  the  Senate  bad 
adjourned  7 

A.  I  was  not. 

Q.  What  did  you  do  witb  tbe  document  subsequently  2 
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A.  I  returned  with  it  to  the  Ezecative  Maosion,  after  having  visited  the 
Honse  of  Representativee. 

Q.  Was  anything  more  done  with  the  docmnenthy  70a;  and  if  so,  when» 
and  what  did  70a  oo  t 

A.  I  was  directed  hy  the  President  on  Monday,  the  24th  day  of  Fehroary, 
1868,  to  return  and  deliver  it  to  the  Senatid. 

Q.  What  did  von  do  in  consequence  1  ^ 

A.  I  obeyed  tne  order. 

Cross-examined  by  Mr.  Manager  Butlbr  : 

Q.  Was  that  open  and  as  it  is  now,  or  in  a  sealed  envelope,  when  you  took  it  7 

A.  In  a  sealed  envelope. 

Q.  Did  you  put  it  in  yourself  1 

A.  I  did  not. 

Q.  Did  you  see  it  put  in  ? 

A.  I  did  not. 

Q.  How  do  you  know  what  was  in  the  envelope  t 

A.  It  was,  I  believe,  the  only  message  I  brought  that  day ;  I  gave  it  to  the 
clerk,  who  sealed  it  and  handed  it  to  me. 

Q.  And  then  did  you  unseal  it  again  at  all;  or  did  you  examine  it  to  see 
what  was  in  it  until  you  left'  it  here  on  the  24th  1 

A.  I  did  not,  to  my  recollection. 

Q.  Did  you  show  it  to  anybody  here  in  the  House  on  that  day  ? 

A.  No,  sir ;  it  was  sealed. 

Q.  Have  you  spoken  this  morning  with  Mr.  Clarke  here  upon  this  subject  ? 

A.  He  asked  me  upon  what  date  I  had  delivered  the  message.  I  told  him 
the  24th. 

Mr.  Curtis.  I  now  offer  in  evidence,  Mr.  Chief  Justice,  a  document  which  I 
desire  to  be  read  by  the  clerk. 
Mr.  Manager  Butlbr.  Allow  me  to  see  it  before  it  is  read. 
Mr.  Curtis.  Certainly. 

(The  document  was  handed  to  Mr.  Manager  Butler  and  examined  by  him.) 
Mr.  Manager  Butlbr.  We  have  no  objection. 
The  Chief  Justice.  The  Secretary  will  read  the  document. 
The  Secretary  read  as  follows  : 

United  States  of  America,  Department  of  State : 

To  all  to  whom  these  presents  shall  eome^  greeting : 

I  <^ortif7  that  the  document  hereunto  annexed  is  a  true  copy,  carefully  examined  and  com- 
pared with  the  original  record  of  this  department,  authorizini;^  *.*John  Nelson,  Attorney 
General,  to  discharfi^e  the  duties  of  Secretary  of  State  ad  interim  until  a  successor  to  A.  F. 
Upshur  shall  be  appointed,**  and  that  this  appointment  was  made  daring  the  session  of  thi- 
Senate. 

I  further  certify  that  the  confirmation  bv  the  Senate  of  John  C.  Calhoun  to  succeed  Mr. 
Nelson  is  a  true  copy  of  the  original  filed  in  this  department. 

In  testimony  whereof,  I,  William  H.  Seward,  Secretary  of  State  of  the  United  States,  have 
hereunto  subscribed  my  name  and  caused  the  seal  of  the  Department  of  State  to  be  aflSxed. 

Done  at  the  city  of  Washin^i^ton  the  6th  day  of  April,  A.  D.  1868,  and  of  the  independence 
of  the  United  States  of  America  the  ninety-second. 

[L.  s.]  WILLIAM  H.  SEWARD. 

The  Hon.  John  Nelson,  Attorney  General  of  the  United  States,  will  discharge  the  duties 
of  Secretary  of  State  ad  interim  until  a  successor  to  the  Hon.  A.  P.  Upshur  shall  be  ap- 
pointed. 

The  Department  of  State  will  be  put  into  mourning  for  the  death  of  the  Hon.  Abel  P. 
Upshur,  late  Secretary  of  State ;  anu  all  foreign  enTors  and  ministers  of  the  United  States, 
and  other  ofiicers  connected  with  the  Department  of  State,  whether  at  home  or  abroad,  will 
wear  the  usual  badges  in*  token  of  griei  and  respect  for  his  memory,  during  the  period  of 
thirty  days  from  the  time  of  receiyinfl:  Uiis  order. 

JOHN  TYLEB, 

February  39,  1844. 
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In  Senate  of  tue  United  States, 

March  6,  1844. 

Rgsolved,  That  the  Senate  advise  and  consent  to  the  appointment  of  John  C.  Calhoun,  of 
South  Carolina,  to  be  Secretary  of  State  in  place  of  Abel  JP.  Upshur,  deceased,  agreeably  to 
the  nomination. 

Attest:  ASBURT  Die  KINS,  Secfvtary. 

Mr.  Curtis.  I  now  offer  in  evidence  another  document  which  I  also  wish  to 
be  read  by  the  Clerk  after  it  has  been  inspected.  (The  document  was  handed 
to  the  Managers.) 

Mr.  Manager  Butlkr.  We  have  no  objection  to  this. 

The  Chief  Justice.  The  Secretary  will  read  the  document. 

The  Secretary  read  as  follows : 

United  States  of  America,  Department  of  State : 
To  all  to  whom  these  presents  shall  comet  greeting: 

1  certify  that  the  document  hereunto  annexed  is  a  true  copy,  carefiilly  examined  and  com- 
pared with  the  original  record  of  this  department,  authorizing  Winfield  Scott  to  act  as  Sec- 
retary of  War  ad  inlerimt  during  the  vacancy  occasioned  by  the  resignation  of  George  W. 
Crawford,  and  that  this  appointment  was  made  during  the  session  of  the  Senate. 

I  further  certify  that  the  confirmation  by  the  Senate  of  Charles  M.  Conrad  as  Secretary  of 
War  to  succeed  General  Scott  is  a  true  copy  of  the  original  filed  in  this  department. 

In  testimony  whereof,  I,  William  H.  Seward,  Secretary  of  State  of  the  United  States, 
have  hereunto  subscribed  my  name  and  caused  the  seal  of  the  Department  of  State  to  be 
affixed. 

Done  at  the  city  of  Washington  this  sixth  day  of  April,  A.  D.  1868,  and  of  the  independ 
ence  of  the  United  States  of  America  the  ninety-second. 

[L.  s.]  WILLUM  H.  SEWARD. 

I  hereby  appoint  Major  General  Winfield  Scott  to  act  as  Secretary  of  War  ad  interim 
during  the  yacancy  occasioned  by  the  resignation  of  the  Hon.  George  W.  Crawford. 

MILLARD  FILLMORE. 
July  23,  1850. 


[Extract.] 

In  ExECUTrvE  Session,  Senate  op  the  United  States, 

August  15,  1850. 

Eesolved,  That  the  Senate  adyise  and  consent  to  the  appointment  of  the  following  named 
persons  agreeable  to  their  nominations  respectiyely : 

Charles  M.  Conrad,  of  the  State  of  Louisiana,  to  bo  Secretary  of  War. 

Attest:  ASBURY  DICKINS,  Secretary. 

Mr.  Curtis.  I  now  offer  in  evidence  three  papers,  all  of  which  relate  to  the 
same  transaction.  I  have  put  them  in  an  envelope,  so  that  they  may  be  kept 
together. 

(The  papers  were  handed  to  the  managers  and  examined  by  them.) 

Mr.  Manager  Butler,  (selecting  one  of  the  papers.)  We  object  to  this 
memorandum.  Wc  do  not  object  to  the  other  papers.  The  memorandum  of 
Mr.  Browning  is  not  better  than  anybody  else's  memorandum. 

Mr.  Curtis.  It  merely  states  a  fact  which  appears  by  a  comparison  of  the 
date  of  the  commission  with  the  date  of  tlie  ad  interiin  appointment  It  is 
immaterial. 

Mr.  Manager  Butler.  Very  good.     We  have  no  objection  to  the  other  papers. 

The  Chief  Justice.  The  Secretary  will  read  the  documents. 

Mr.  Curtis.  We  offer  those  which  are  not  objected  to. 

The  Secretary  read  the  documents,  as  follows : 

Department  op  the  Interior, 

Washington,  D,  C,  April  7,  1868. 

I,  O.  H.  Browning,  Secretary  of  the  Interior,  do  hereby  certify  that  the  annexed  paper  is 
a  trae  copy  from  the  records  of  this  department. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name  and  caused  the  seal  of  th« 
department  to  be  afi^ed  the  day  and  year  above  written. 

tL.s.]  O.  H.  BROWNING, 

Secretary  of  the  Interior. . 
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ExECiTTivE  Mansion,  ^ 

Washington.,  January  10,  1861.       ^ 

I  hereby  appoint  Moses  Eellj  to  be  acting  Secretary  of  the  Interior  until  other « arrange- 
ments can  be  made  in  the  premises. 

JAMES  BUCHANAN. 

Mr.  Manager  Butler.  May  I  ask  the  counsel  if  they  have  any  record  there 
of  what  became  of  the  Secretary  of  the  Interior  at  the  time  this  acting  appoint- 
ment was  made ;  whether  he  had  resigneil  or  ran  away,  or  what  ? 

Mr.  Curtis.  I  am  not  informed.  I  cannot  speak  either  from  the  record  or 
from  recollection.    There  was  a  commission  sent  up  which  has  not  yet  been  read. 

The  Secretary  read  as  follows : 

United  States  of  America,  Department  of  State : 
To  all  to  whom  these  presents  shall  come,  greeting : 

I  certify  that  the  document  hereunto  annexed  is  a  true  copy,  carefully  examined  and  com- 
pared with  the  original  record  in  this  department. 

In  testimony  whereof,  I,  William  H.  Seward,  Secretary  of  State  of  the  United  States,  have 
hereunto  subscribed  my  name  and  caused  the  seal  of  the  Department  of  State  to  be  affixed. 

Done  at  the  city  of  Washington,  this  6th  day  of  April,  A.  D.  1868,  and  of  the  independ- 
ence of  the  United  States  of  America  the  ninety-second. 

[L.  s.]  WILLIAM  H.  SEWARD. 


Abraham  Lincoln,  President  of  the  United  States  of  America : 
To  all  who  shall  see  these  presents,  greeting : 

Know  ye,  that  reposing  special  trust  and  confidence  in  the  patriotism,  integrity,  and  abili- 
ties of  Caleb  B.  Smith,  of  Indiana,  I  have  nominated,  and  by  and  with  the  advice  and  con 
sent  of  the  Senate  do  appoint  him  to  be  Secretary  of  the  Interior  of  the  United  States,  and  do, 
authorize  and  empower  him  to  execute  and  fulfil  the  duties  of  that  office  according  to  law. 
and  to  have  and  to  hold  the  said  office  with  all  the  powers,  privileges,  and  emoluments  there- 
unto of  right  appertaining  unto  him,  the  said  Caleb  B.  Smith,  during  the  pleasure  of  tl:<^ 
President  of  the  United  States  for  the  time  being. 

In  testimony  whereof,  I  have  caused  these  letters  to  be  made  patent  and  the  seal  of  thi 
United  States  to  be  hereunto  affixed. 

Given  under  my  hand,  at  the  city  of  Washington,  the  5th  day  of  March,  in  the   year  of 
our  Lord  1861,  and  of  the  independence  of  the  United  States  of  America  the  eighty-fifih. 

[L.  s.]  ABRAHAM  LINCOLN. 

By  the  President : 
William  H.  Seward,  Secretary  of  State. 

Mr.  Curtis.  I  now  offer  in  evidence  a  docnment  which  relates  to  the  removal 
from  office  of  the  collector  and  appraiser  of  merchandise  at  the  city  of  Philadel- 
phia, and  also  a  copy  of  the  commissions  issued  to  their  saccessors. 
(The  documents  were  handed  to  the  managers  and  examined  by  them  ) 
Mr.  Manager  Butler.  Our  objection  to  this,  Mr.  President,  is  that  this  is 
not  an  act  of  any  President  or  any  person  having  authority  to  discharge  ofiicers. 
What  is  offered  is  a  letter  of  one  McClintock  Young,  acting  Secretary  of  the 
Treasury,  directed  to  the  appraiser  in  Philadelphia,  in  which  he  recites  a  fact. 
That  is  what  is  offered  in  evidence — the  act  of  McClintock  Young,  acting  Sec- 
retary of  the  Treasury — which  he  writes  to  the  collector  of  customs  at  Phila- 
delphia, asking  him  to   hatid  a  letter  to  Richard  Coe,  esq.,  saying  that  he  is 
directed  to  say  that  he  does  not  want  his  services  any  longer.     I  do  not  see  how 
it  bears  on  this  issue.     The  fact  that  somebody  was  commissioned  we  do  not 
object  to;  but  we  do  object  to  this  letter  of  Acting  Assbtant  Secretary  McClin- 
tock Young. 
Mr.  Curtis.  Do  you  want  evidence  of  the  fact  that  he  was  acting  Secretary  1 
Mr.  Manager  Butler.  No,  sii* ;  I  have  that  fact  among  these  commissions  of 
my  own. 

Mr.  Curtis.  The  documents  are  ceftified  regularly  by  the  Secretary  of  the. 
Treasury  as  coming  from  the  records  of  that  department.  The  documents 
themselves  consist  of  two  letters  signed'  by  McClintock  Young,  who  it  is  admitted 
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was  the  acting  Secretary  of  tbe  Treasary  at  tbe  time  when  be  signed  these  let- 
ters. We  offer  them  in  evidence  to  show  acts  of  removal  of  these  treasury 
officers,  the  appraiser  and  the  collector  in  Philadelphia,  by  the  act  of  McGlin- 
tock  Young,  Acting  Secretary  of  the  Treasury,  who  says  that  he  proceeds  **  by 
the  direction  of  the  President." 

(Mr.  Manager  Butlbr.  The  difficulty  we  find  is  not  removed.  It  is  an  attempt 
by  McClintock  Young,  Acting  Secretary  of  the  Treasury,  to  remove  an  officer  by 
reciting  that  be  is  directed  by  the  President  so  to  do.  If  this  is  evidence,  we 
have  to  go  on  and  try  the  question  of  the  right  of  McClintock  Young  to  do  this 
act,  to  see  whether  an  appraiser  is  one  of  the  **  inferior  officers"  that  a  Secretary 
of  the  Treasury  may  remove,  or  the  President  may  remove  without  the  advice 
and  consent  of  the  Senate ;  we  have  to  go  into  a  new  series  of  investigations. 
It  is  not  an  act  of  the  President ;  it  is  not  an  act  of  the  head  of  a  department ; 
and  it  is  remarkable  as  the  only  case  that  can  be  found  of  the  kind  so  far  as  we 
know ;  and  if  it  was  evidence  at  all,  it  would  rather  prove  the  rule  by  being 
the  exception. 

Mr.  Curtis.  I  understand  it  to  be  admitted  that  McClintock  Young  was  the 
Acting  Secretary  of  the  Treasury. 

Mr.  Manager  Butlbr.  Yes,  sir ;  I  have  his  appointment. 

Mr.  CoRTis.  I  take  this  act  of  his,  therefore,  as  if  it  had  been  done  by  a 
Secretary  of  the  Treasury. 

Mr.  Manager  Butler.  Yes,  sir. 

Mr.  Curtis.  He  says  that  he  proceeds  by  the  order  of  the  President,  and  I 
take  it  to  be  well  settled  judicially  and  practically  that  wherever  the  head  of  a 
department  says  he  acts  by  the  order  of  the  President  he  is  presumed  to  tell 
the  truth,  and  it  requires  no  evidence  to  show  that  he  acts  by  the  order  of  the 
President.  No  such  evidence  is  ever  preserved,  no  record  is  ever  made  of  the 
direction  which  the  President  gives  to  one  of  the  heads  of  departments,  as  I 
understand,  to  proceed  in  a  transaction  of  this  kind.  But  when  a  head  of  a 
department  says  "  by  order  of  the  President  I  say  so  and  so  "  all  courts  and 
all  bodies  presume  that  he  tells  the  truth. 

The  Chief  Justice.  The  Chief  Justice  thinks  that  this  evidence  is  admissi- 
ble. The  act  of  a  Secretary  of  the  Treasury  is  the  act  of  the  President  unless 
the  contrary  be  shown.  He  will  put  the  question  to  the  Senate,  however,  if 
any  senator  desires  it.  [After  a  pause.]  The  evidence  is  admitted.  Do  you 
desire  to  have  it  read  ? 

Mr.  Curtis.  If  you  please,  your  honor. 

The  Secretary  read  as  follows  : 

IJNrrED  States  of  America, 
Treasury  Department,  April  7,  1868. 

Porsnant  to  the  act  of  Congpress  of  the  22d  of  February,  1849.  I  hereby  certify  that  the 
annexed  are  true  and  correct  copies  from  the  records  of  this  department  of  the  commissions 
issued  to  Richard  Coe  and  Charles  Francis  Breuil,  as  appraisers  of  merchandise  for  the  port 
of  Philadelphia,  in  the  State  of  Penusylvania. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  caused  the  seal  of  the  Treasury 
Department  to  be  affixed  on  the  day  and  year  first  above  written. 

[L.  s.]  H.  Mcculloch, 

Secretary  of  the  Treasury. 

Mr.  Curtis.  It  is  only  necessary  to  give  the  dates  of  those  commissions;  yon 
need  not  read  them  at  large. 

The  Secretary.  The  commiasion  of  Richard  Coe  is  dated  the  25th  day  of 
June,  1841 ;  the  commission  of  Charles  Francis  Breuil  is  dated  the  30th  day  of 
August,  J  842. 

Mr.  Curtis.  Now  read  the  letters. 
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The  Secretary  read  as  follows  : 

Treasury  Department,  August  17,  1842. 

Sir  :  I  am  directed  by  the  President  to  iDform  you  that  jonr  services  as  appraiser  of  mer- 
chandise for  the  port  of  Philadelphia  are  no  longer  lequired. 
I  am  very  respectfully,  &c., 

McCLINTOCK  YOUNG, 
Acting  Secretary  of  the  Treasury. 
RK!HARD  Coe,  Appraiser  of  Merchandise^  Philadelphia, 

Treasury  Department,  August  17,  1842. 

Sir  :  I  have  to  roqiiOi^t  that  you  will  delircr  the  enclosed  letter  to  Richard  Coe,  Esq., 
appraiser  at  Philadelphia. 
I  am,  &c., 

McCLINTOCK  YOUNG, 
Acting  Secretary  of  the  Treasury. 
Collector  of  the  Customs,  Philadelphia. 

Mr.  OiiRTi-s.  I  now  offer  in  evidence  documents  from  the  Navy  Department. 

(The  documents  were  handed  to  the  managers  for  examination.) 

Mr.  Strwart,  (at  2  o'clock  and  15  minutes,  p.  m.)  I  move  that  the  Senate 
take  a  recess  for  15  minutes. 

Mr.  .'^UMNBR.  I  move  an  amendment  to  that,  that  business  be  resumed  forth- 
with after  the  expiration  of  15  minutes. 

The  Chikk  Justice.  The  Chief  Justice,  before  putting  the  question  on  that 
amendment,  begs  to  remind  senators  how  extremely  difficult  it  is  to  resume  the 
busines^s  of  the  Senate  unless  the  senators  are  present.  The  Chief  Justice  will 
put  the  question  on  the  amendment. 

The  amendment  was  rejected. 

The  Chief  Justice.  The  question  now  is  on  the  motion  of  the  senator  from 
Nevada. 

The  motion  was  agreed  to. 

The  Chief  Justice  resumed  the  chair  at  the  expiration  of  15  minutes,  but 
there  not  being  many  senators  present  business  was  not  resumed  till  two  o'clock 
and  45  minutes  p.  m.,  when  the  Chief  Justice  said  : 

Senators  will  please  give  their  attfmtion.  Counsel  for  the  President  will 
proceed  with  the  defence. 

Mr.  Manager  Butler.  At  the  adjournment  I  was  about  objecting  to  the  papers 
offered  from  the  Navy  Department.  The  ground  of  my  objection  is  this  :  the 
certificate  appended  does  not  certify  them  to  be  copies  of  recorks  from  the  Navy 
Department,  but  simply  certifies  "  that  the  annexed  is  a  true  statement  from  the 
record:^  of  this  department,"  signed  by  **  Edgar  T.  Welles,  chief  clerk,"  and 
then  there  is  an  attestation  that  he  is  chief  clerk.  Then  the  heading  of  the 
paper  is  *'  memoranda,"  so  that  the  paper  is  not  an  official  copy  of  the  record 
but  is  a  statement  made  up  by  the  chief  clerk  of  the  Navy  Department  of  cer- 
tain matters  which  he  has  <  it  her  been  asked  or  volunteered  to  do ;  and  the  diffi- 
culty about  it  is  that  it  is  informal,  and  they  leave  <nit  here  many  of  the  things 
which  are  necessary  to  ascertjiin  what  bearing  this  has  on  the  case.  For  instance, 
Thomas  Eastin,  navy  agent  at  Pensacola,  it  is  stated,  was,  on  the  19th  of 
December,  18 10,  dismissed  by  direction  of  the  President  for  failing  to  render  his 
accounts,  and  Purser  So-and-so,  was  ordered  to  take  his  place.  It  does  not  appear 
what  thtMi  was  done,  wliether  the  Senate  was  in  session,  and  whether  the  Presi- 
dent so.nt  at  the  same  monent  an  appointment  to  the  Senate.  All  that  appears 
is  that  on  the  29th  of  April,  1841,  the  President  appointed  Jackson  Morton  navy 
agent  at  Pensacola.  He  might  have  sent  in  Jackson  Morton's  name  at  the  very 
moment  that  he  dismissed  this  man.     Non  constat ;  it  does  not  appear  at  all. 

I  only  put  this  as  an  illustration.  These  are  not  copies  of  records,  but  they  are 
certified  to  be  a  statement  made  up  from  the  lecords  by  somebody  not  un  ler  oath, 
and  who  has  no  right  to  make  statement8,luid  they  are  wholly  illusory.  Occasion- 
ally there  are  memoranda  in  pencil  upon  these  papers  made  by  other  persons. 

36  I  P 


562  DiPElCHMENT   OF  THE  PRESIDENT. 

Mr.  Curtis.  We  can  apply  India-rubber  there,  and  that  would  remove  that 
objection. 

Mr.  Manager  Butlbr.  Yes,  sir.  The  difficulty  is  not  »o  much  what  is  stated 
here  as  what  is  It  ft  out.  Every  thing  is  left  out  that  is  of  value  to  the  understanding 
of  this  ca»e.  Here  are  memoranda  made  up  from  the  records,  that  A  B  wafl 
removed,  but  the  circumstances  under  which  he  wa^*  removed,  who  was  uomi- 
nati'd  in  his  place,  and  when  that  person  was  nominated,  do  not  appear.  It  only 
appears  that  somebody  was  appointed  at  Pensacola. 

Mr.  Johnson.  Are  the  dales  given,  Mr.  Manager? 

Mr.  Manager  Biiti.er.  The  dates  are  givcju  in  this  way :  it  is  stated  that  on 
the  19th  of  December,  1840,  a  person  \a  removed,  and  then  on  the  5th  of  Jan- 
uary one  Johnston  was  informed  that  lie  had  been  .ippointed.  He  must  have 
been  nominated  and  gone  through  the  Senate  and  been  continued  in  the  mean 
time.  Nan  cansfat  but  that  he  was  nominated  at  t.\\A  very  moment;  and  if  he 
was  nominated  at  the  very  moment  the  other  man  was  removed,  the  value  of  it 
is  gone  as  a  precedt^nt.  Then  Johnston  was  ](»:*t  on  the  voyage,  and  on  the 
29th  of  April,  1S41,  another  man  was  appointed;  but  the  whole  value,  I  say, 
is  gone  because  they  have  not  given  us  the  record  ;  they  have  only  given  us 
memoranda,  and  it  id  so  stilted,  "memoranda  of  records."  Who  has  any  com- 
mission to  make  memoranda  from  the  records  for  evidence  before  the  Senate  ? 
And  tlien  in  the  certificate  the  word  *'  copies"  is  stricken  out,  and  the  words  aire 
written  in  :  "  A  true  statement  of  the  records" — a  statement  such  as  Mr.  Edgar 
T.  "Welles  chooses  to  make,  or  such  as  anybody  else  cliooses  to  make.  I  never 
heard  before  that  anybody  had  a  right  to  come  and  certify  memoranda  of 
records,  and  put  it  in  as  evidence.     That  is  one  paper. 

Then  the  next  paper,  although  it  purports  to  contain  true  copies  of  records 
from  the  office,  consists  of  notliing  but  letters  about  the  appointment  and 
removal  of  officers,  navy  agents  again ;  but  being  so  removed  and  appointed, 
only  a  porticm  of  the  correspondence  is  given  us.  When  the  nominations  were 
sent  in  is  not  given  us.  I  do  not  mean  to  say  that  my  friends  on  the  other  side 
chose  to  leave  anything  out;  but  whoever  prepared  tiiis  for  them  has  chosen  to 
leave  out  the  material  facts,  whether  the  Senate  was  in  session,  or  whether  other 
names  were  sent  in.  Now,  the  question  is  if  you  are  going  to  take  excerpts 
from  the  records. 

I  want  to  call  tlie  attention  of  the  Senate  still  further  to  the  fact  that  all  the 
officers  who  are  covered  by  these  papers  they  have  oifered  are  appointed  under 
the  act  of  May  15,  1820,  for  four  years.     That  act  providtui  that : 

All  dihtrict  attorney's,  collectors  of  the  ciiHtoms,  uuval  ofiic^rSf  and  surveyors  of  the  cus- 
tomSf  navy  agents,  receivers  of  public  moneys  for  lands,  rcgihters  of  the  land  offices,  pay- 
masters in  the  army,  the  apothecary  general,  the  a»Ki.staut  apothocarit's  general,  and  the  C4)in- 
missary  general  of  purchases,  to  be  appointed  under  the  laws  of  the  United  States,  shall  be 
appointed  for  the  term  of  four  years,  but  shall  be  removable  from  oflUve  at  pleasure. 

So  that  their  very  tenure  of  office  settles  it  that  they  are  removable  *'  at  pleas- 
Qie,"  so  enacted  by  the  law  which  creates  them;  and  now  tiie  gentlemen  are 
going  to  show  that  under  that,  in  some  particular  instances,  officers  were  removed 
at  pleasure,  but  not  to  show  how  they  were  removed,  the  manner  of  their  removal, 
and  then  to  attempt  to  show  that  by  memoranda  made  by  Edgar  T.  Welles,  cer- 
tified by  Gideon  Welles  to  be  chief  clerk.     Is  that  evidence? 

Mr.  CrBTis.  I  understand  the  substance  of  the  objections  made  to  these  doc- 
uments to  be  two.  The  first  is  that  these  are  only  memoranda  from  the  records 
and  not  copies,  not  full  and  formal  copies  from  the  records.  It  is  said  that  it  is 
not  proper  to  adduce  in  evidence  sucli  statements  of  tiie  results  shown  by  the 
records  ;  that  instead  of  giving  a  table  containing  the  name  of  the  officer,  the 
office  which  he  held,  the  day  when  removed,  and  the  person  by  whose  order  he 
was  removed  there  should  be  an  extended  copy  of  the  entire  act  and  all  the 
papers  relating  to  it.    Well,  in  the  first  place,  I  wish  the  Senate  to  call  to  mind 
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that  the  only  document  of  this  character  relating  to  removals  from  office  which 
has  been  put  in  by  the  honorable  managers  is  a  document  from  the  Department 
of  State,  which  contains  exactly  this  memorandum  of  facts : 

Schedule  B.  List  of  appointments  of  heads  of  departments  made  by  the  President  at  anj 
time  duTiiig^  the  session  of  the  Senate : 
Timothy  Pickering,  Postmaster  General,  June  1,  1794. 
Samuel  L.  Southard,  Acting  Secretary  of  the  Treasury,  January  26,  1829. 

And  so  on.  That  is,  it  is  a  list  extracted  out  of  the  records  in  the  Department 
of  the  Secretary  of  State  containing  the  names  of  the  officers,  the  offices  they 
held,  the  date  when  they  were  removed,  and  the  authority  by  which  they  were 
removed. 

Mr.  Johnson.  How  is  it  certified  ? 

Mr.  Curtis.  It  is  simply  certified  by  the  Secretary  of  State  himself. 

Mr.  Manager  Butlbu.  In  what  language  1 

Mr.  Curtis.  This  is  a  copy  which  I  bold  in  my  hand,  and  I  am  not  prepared 
to  say  how  it  is  certified  ;  but  it  is  in  evidence  and  can  be  seen.  I  think  it  will 
be  found  to  be  simply  a  letter  from  the  Secretary  of  State  saying  that  there 
were  found  on  the  records  of  his  di^partment  these  facts,  not  any  formal  certifi- 
cate of  extracts  from  tlie  records.  If,  however,  the  Senate  should  think  that  it 
18  absolutely  necessary,  or,  under  the  circumstances  of  this  case,  proper  to 
require  these  certified  copies  of  the  entire  acts,  instead  of  taking  the  names, 
dates,  and  other  particulars  from  the  records  in  the  form  which  we  have  thougl^t 
most  convenient,  and  wiiich  certainly  takes  up  less  time  and  space  than  the 
other  would,  we  must  apply  for  and  obtain  tbeni.  If  there  is  a  technical  diffi- 
culty of  that  sort  it  is  one  which  we  must  remove 

Mr.  Johnson.  Will  the  counsel  state  what  the  act  of  Congress  is  which  makes 
these  certificates  evidence  ? 

Mr.  Curtis.  There  are  several  acts  of  Congress  ;  but  in  regard  to  the  Navy 
Department,  if  I  recollect  aright,  it  is  in  eflTcct  that  copies,  of  the  records  and 
extracts  from  the  records  may  be  certified.     I  think  that  is  the  law. 

The  substantial  objection  which  the  learned  manager  undertook  to  state  was 
that  this  paper  which  we  now  offiir  would  be  illusory,  and  the  reason  is,  because, 
although  it .  shows  the  name  of  the  officer,  the  office  he  held,  the  fact  pf  his 
removal,  and  the  date  of  the  removal,  it  does  not  show  whether  the  Senate  was 
then  in  session,  and  it  does  not  show  what  the  President  did  in  connection  with 
or  in  consequence  of  that  removal  in  the  form  of  a  nomination  to  the  Senate. 
How  can  the  records  of  the  Department  of  the  Navy  show  those  facts  ?  They 
appear  here  on  your  records,  and  we  propose,  when  we  have  closed  the  offer  of 
this  species  of  proof,  to  ask  the  Senate  to  direct  its  proper  officer  to  make  a  cer- 
tificate from  its  records  of  the  beginning  and  end  of  each  session  of  the  Senate 
from  the  origin  of  the  government  down  to  the  present  time.  Tiiat  is  what  we 
shall  call  for  at  the  proper  time,  and  that  will  supply  that  part  of  the  difficulty 
which  the  gentleman  suggests.  The  other  part  of  the  difficulty  which  he  sug- 
gests i^«,  that  it  does  not  appear  that  the  President  did  not  fill  up  these  removals 
by  immediate  nominations  when  they  were  made  during  the  session  of  the  Sen- 
ate. It  does  not  appear  either  way.  If  he  desires  to  argue  that  the  President 
did  fill  them  up  by  immediate  nominations,  he  will  find  the  nominations  and  put 
them  in  undoubtedly.  The  records  of  the  Navy  Department,  from  which  this 
statement  comes,  can  furnish  no  information  on  that  subject,  and  therefore  it  is 
not  defective  in  that  particular. 

Mr.  Manager  Butler.  The»coun8el  for  the  President,  I  think,  judge  well, 
that  when  they  can  find  that  we  have  taken  any  particular  course  that  must  be 
the  right  course  and  the  one  they  ought  to  follow.  We  certainly  accept  that  as 
being  the  very  best  exposition  of  the  law  so  far  as  we  ^re  concerned.  But  the 
difficulty  is  this  :  We  offer  testimony  sometimes  that  is  not  objected  to ;  and  I 
asked  my  learned  friends,  I  think,  in  the  ease  referred  to,  whether  they  objected 
to  that  evidence,  ana  they  made  no  objection.    If  the/  had,  I  might  have  been 
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more  foimal ;  but  that  docs  not  meet  the  difficulty  quite.  The  difficulty  I  find 
is  that  they  go  to  the  wrong  sourecB  of  evidence.  Kvidence  of  the  removal  ;ind 
appointment  of  officeri*  and  the  affixing  of  tlie  t*eal  to  C(»mmid8ionA  is  to  he  f«pught 
for  only  in  the  State  Department.  !No  officer  who  \»  removed  or  appoiuted  by 
and  with  the  advice  and  con^sent  of  the  Senates  who  holdt«  his  commission  under 
that  tenure,  can  he  appointvil  or  can  be  removed  wi:liout  all  the  circumstances 
appearing  in  th<»  Slate  Department ;  and  there  is  the  phice  they  should  go  for 
this  evidence.  If  they  would  go  to  the  State  Department  they  would  get  it 
all;  they  would  find  out  when  ho  was  appointed,  when  lie  wat?  removed,  when 
his  successor  was  appointed,  when  he  was  nominated,  and  everything  precisely 
as  they  have  in  the  case  of  Mr.  Pickering. 

Mr.  CvKTis,  Does  the  honorable  manager  understand  that  under  th<i  laws  of 
the  United  States  all  thepe  officers  mui»t  be  commis'.^ioned  by  the  Secretary  of 
State,  and  that  the  facts  appear  in  his  department,  including  the  officers  under 
the  Interior,  the  Treasun}',  the  War,  and  the  Navy  Department^j  ? 

Mr.  ]\Iannger  BiriLKR.  With  the  single  exception  of  the  Treasury,  I  do. 

Mr.  Curtis.  1  do  not. 

Mr.  Manager  Butlbr.  I  do  so  understand  it,  and  it  will  so  appear,  I  think. 
But  at  any  rate  when  the  gentleman  takes  these  commissions  he  will  find  that 
the  commissions  all  emanate  with  the  seal  of  the  United  States  and  the  signa- 
ture of  the  Secretary  of  ?^tate  upon  them.  Tlie  testimony  that  he  ofl'ers  is  not 
the  commissif^ns  of  these  officers  ;  and  to  show  that  that  is  the  fact  I  only  appeal 
to  his  own  papers  here.  Instead  of  sending  us  the  commissions  of  these  officers, 
what  is  the  evidence  of  the  appointment  ? 

Navv  Department,  Narch  24,  18;?8. 

Sir  :  The  President  of  the  United  States,  bj  and  with  the  advice  and  consent  of  the  Sen- 
ate, having  appointed  you  navy  Hgi-nt  for  four  yciiTA  from  th».*  *2*id  of  March,  18IJ^',  I  have 
the  pleaBure  to  cucluse  herewith  your  coinniisKion,  ditted  the  *24th  of  March,  1h:^. 
I  am,  reHpeclfully,  yours, 

M.  DICKEUSON. 
Leonard  jAtivis,  Esq.,  Nary  Atrent,  Boston. 

The  evidence  that  they  give  us  of  the  appointment  is  a  letter  of  the  Secretary, 
reciting  the  fact  of  the  commi.^r^ion.  If  they  had  gone  to  the  State  Departmetit 
they  would  hav(;  found  the  record  of  the  commission.  Why  1  complain  of  it* 
and  that  is  all  the  reason  1  complain  of  it,  is  that  again  it  is  illusory.  If  it  was 
a  mere  matter  of  form  I  wouM  not  care  about  it.  If  my  friend  will  tell  me  that 
they  will  put  in  the  exact  dates  when  these  parlies  were  nominated  I  shall  have 
•no  objection  ;  but  they  pljice  either  upon  the  .'^enate  or  upon  me  the  burden  of 
going  to  the  records  and  looking  up  thcFC  dates  and  looking  up  the  evidence  to 
.control  their  evidence.  That  is  to  say,  tln^  Senate  alloAV  them  to  put  in  memo- 
randa of  part  of  a  transaction,  and  put  upon  the  managers  of  the  House  of  Rep- 
resentatives the  burden  of  going  and  looking  up  the  rest  of  it.  I  say  it  is  not 
right  to  do  so ;  that  where  they  put  in  the  tmnsaction  they  ought  to  put  in  the 
whole  record  of  the  transaction,  and  then  avc  can  all  see  exactly  what  the  trans- 
action WHS. 

Mr,  President,  I  have  so  nmch  respect  for  my  learned  friends  that  whenever  they 
state  a  matter  of  law  as  they  stated  it  to  the  learned  senator  from  Marj'land, 
iliat  extracts  from  records  might  be  certiiied,  I  am  almost  afraid  to  object ;  but 
I  beg  leave  to  read  from  Brightly's  Digest  the  seventeenth  section  on  page  267, 
although  it  is  a  very  bad  practice  to  read  from  digests  : 

All  books,  papers,  documents,  and  records  in  the  War,  Navy,  Treasury,  and  Post  Office 
"Departments,  and  the  Attorney  Cieuerars  ofiic<*,  may  i»e  copied  and  certified  under  seal  in 
the  same  manner  as  those  in  the  State  ^(.'pnitnient  nmy  now  by  law  be,  and  with  the  same 
force  and  effect,  and  the  said  Attonit'y  General  shall  cause  a  seal  to  be  made  and  provided  for 
,hi8  office,  with  such  device  as  the  President  of  the  United  States  shall  approve. 

Mr.  Johnson.  What  is  the  date  of  that  act  ? 

Mr.  Manager  Butler.  That  act  is  dated  February  22,  1849. 

Mr.  Johnson.  Thank  yon,  sir. 
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Mr.  Manager  Butler.  And  that  act  refers  to  the  act  of  September  15, 1789, 
which  pro V idea  : 

That  all  copies  of  records  and  papers  in  the  office  of  the  Department  of  State,  authenti- 
cated under  ttie  seal  of  the  said  Departmontf  shall  be  evidence  equally  as  the  original  record 
or  paper. 

I  have  not  seen  any  statute  which  gives  any  right  to  certify  extracts  of 
records.  If  these  were  extracts  of  entire  records  they  would  do ;  but  these 
are.  memoranda  j  that  is,  the  gloss,  the  interpretation,  the  collation,  the  diegesia 
of  the  clerk  of  that  department  of  the  recordd. 

The  Chikf  Justick.  The  Chief  Justice  will  submit  the  question  to  the 
Senate. 

The  Chief  Justice  put  the  question,  and  declared  that  the  noes  appeared  to 
have  it. 

Mr.  ShbrmAiV.  I  call  for  the  yeas  and  nays.  I  think  proof  of  this  kind 
ought  not  to  be  kept  out  on  a  technical  ground. 

Air.  IIbndricks.  I  wish  to  inquire  whether  the  objection  on  the  part  of  the 
managers  requires  that  the  entire  documents  relating  to  the  subject  in  the  depart- 
ments shall  he  produced ;  whether  the  objection  goes  upon  that  proposition  ? 

The  CiiiKF  JusTicR.  The  rule  requires  that  a  question  asked  by  a  senator 
shall  be  reduc<^d  to  writing. 

Mr.  IIbndricks.  The  question  I  asked  was  for  information  of  the  managers 
themselves,  whether  the  objection  goes  upon  the  ground  that  the  documents  are 
not  certified  in  full  ? 

The  Chjkf  JrsTiCE.  If  there  be  no  objection,  the  senator  from  Indiana  can 
put  his  question.     Otherwise,  the  rule  requires  that  it  shall  be  in  writing. 

Mr.  Mana;j:er  Butlkr.  I  did  not  understand  the  question. 

The  Chief  Justice.  The  senator  from  Indiana  will  repeat  his  question. 

Mr.  Hendricks.  The  question  which  I  wished  answered  by  the  managers 
was  whether  it  be  required,  in  the  progress  of  this  trial,  that  the  records .  shall 
be  given  in  full  so  far  as  they  relate  to  any  particular  question  ? 

Mr.  Manager  Butler.  That  is  what  we  desire,  or,  otherwise,  it  sets 'us  to 
looking  up  the  same  record. 

Mr.  Co.NKLiNO.  I  wish  to  put  a  question  to  the  counsel  for  the  respondent, 
which  I  am  reducing  to  writing,  and  will  have  prepared  in  a  single  moment. 

The  Chief  Justice.  The  counsel  will  please  reduce  their  proposition  to 
writing. 

Mr.  Co\KLi.\G.  I  beg  the  counsel  for  the  respondent  to  answer  the  question 
which  I  send  to  the  Chair. 

The  Chief  Justice.  The  Secretary  will  read  the  question  proposed  by  the 
senator  from  New  York. 

The  Secretary  read  as  follows : 

Do  the  counsel  for  the  respondent  rely  upon  any  statute  other  than  that  referred  to  ? 

Mr.  Curtis.  I  am  not  aware  that  there  is  any  other  statute  bearing  on  it. 
By  extracts  from  the  records — of  course  I  do  not  mean  that  any  officer  was 
authorized  to  state  what  he  believed  the  substance  of  a  record  to  be — I  meant 
that  he  might  extract  out  of  the  record  a  particular  document. 

Mr.  CoNKMNO.  Provided  it  was  a  copy  so  far  as  it  went. 

Mr.  Curtis.  Provided  it  was  a  copy  so  far  as  it  went.  In  that  same  connec- 
tion, perhaps  I  ought  to  state,  Mr.  Chief  Justice  and  senators,  that  we  do  not 
offer  tht^se  documents  as  copies*  of  the  records  relating  to  the  cases  wiiich  are 
named  in  the  documents  themselves.  They  are  documents,  as  I  stated  at  the 
beginning,  of  a  similar  character  to  that  which  the  managers  put  in,  containing 
the  substance  of  each  case,  the  name,  the  date,  the  office,  the  fact  of  removal. 
It  is  true  as  the  honorable  manager  has  said,  that  when  he  offered  that  ho  asked 
us  if  we  objected.  We  said  no  ;  for  we  knew  it  would  take,  perhaps,  weeks  to 
make  out  all  those  records  in  fall. 
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Mr.  Edmunds.  With  pcTmissioD,  I  shouM  like  to  make  an  oral  inqniry,  to 
save  time,  of  counsel. 

The  OiiiKF  Jr.STicE.  If  th(»re  be  no  olyection  the  senator  from  Vermont  will 
pnt  his  inquiry  without  nvlucin;;  it  to  writing. 

Mr.  Edml'NDS.  I  desire  to  know  whether  this  is  offered  us  tou^liinjj  any 
question  or  final  conclusion  of  fact,  or  whether  it  is  oflFirred  merely  a?*  giving  us 
a  history  of  practice  under  the  statutes  with  a  view  to  the  lawl 

Mr.  Curtis.  Eiitirely  for  the  last  purpose. 

Mr.  Manager  Butlkr.  After  the  statement  of  counsel,  that  this  doe."  not  go 
to  any  issue  of  fact,  but  only  of  practice  under  the  law,  we  have  no  objection  to  it. 

The  Chikf  Justick.  The  objection  on  the  part  of  the  managers  is  withdrawn. 
If  there  be  no  objection  on  the  part  of  the  Senate  the  evidi*nce  will  be  admitted. 

Mr.  Curtis.  1  wish  there  shouhl  be  no  misapprehension.  This  document 
goes  to  matters  of  fact;  but  those  matters  of  fact  are  matters  of  pi-actice  under 
the  law,  which  I  supposed  was  what  the  senator  meant. 

Mr.  Edmunds.  That  is  what  I  understood. 

Mr.  Manager  Butler.  Then,  if  it  is  proof  of  matter  of  fact,  we  object  that 
it  is  not  proper  evidence. 

Mr.  Curtis.  Very  well. 

The  Chief  Justicr.  Gentlemen  of  counsel  for  the  President,  have  you 
reduced  your  proposition  to  writing  ? 

Mr.  Curtis.  Yes,  sir. 

The  Chief  Jtstick.  The  Secretary  will  read  the  proposition. 

Mr.  Howard.  I  desire  to  ank  a  question  of  the  learned  counsel  for  the 
accused. 

TIk;  Chief  Justice.  The  Secretary  will  read  the  question  proposed  by  the 
senator  from  Michigan. 

Mr.  EvARTS.  Befon*  that  question  is  read,  perhaps  it  may  be  of  .service  that 
I  should  ask  attention  to  what  I  have  turned  to  in  the  record,  and  that  is  the 
letter  of  the  Secn'tary  of  State,  which,  at  pag(^  351  of  the  record,  intn>duced 
the  schedule  that  was  put  in  evidence  by  the  managers. 

Mr.  Johnson.  What  is  tho  schedule  ?  i 

Mr.  EvARTS.  Of  heads  of  departments.     Mr.  Manager  Butler  said  : 

It  is  accoiiipanied  with  a  IctUtr  simply  describing  tlio  list,  which  I  will  rcud,  as  mere 
induccmeiit. 
Mr.  Curtis.  Wc  huve  no  ohjection. 
Mr.  Muuager  UUTLKR.  I  will  read  it : 

Department  of  Statf., 

Washington,  March  -26,  18G3. 

Sir  :  In  reply  to  th(^  note  wliicli  you  addressed  to  nio  on  the  2l?d  instant,  in  behalf  of  the 
Hou84.'  of  Kepresentatives,  in  the  matter  of  the  impeachment  of  the  President,  I  have  the. 
honor  to  submit  herewith  two  schedules,  A  and  h. 

ISchcdiilti  A  presents  a  statement  of  all  remuvals  of  the  heads  of  departments  made  by 
the  President  of  the  United  States  during  the  session  of  the  tn^nate,  so  far  us  the  same  can 
be  ascertained  from  the  records  of  this  department. 

Schedule  h  contains  a  statement  of  all  appointments  of  heads  of  departments  at  any  time 
made  by  the  President  without  the  advice  and  consent  of  the  bSenate,  and  while  the  Senate 
was  in  session,  so  far  as  the  same  appears  upon  the  records  of  the  Department  of  State. 
I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

WILLIAM  H.  SEWARD. 

Hon.  John  A.  Bingham,  Chairman, 

Then  follows  the  list,  the  production  of  the  documents  of  which  would  hare 
occupied  a  considerahle  length  of  time. 

The  Chief  Justick.  The  Secretary  will  read  the  question  proposed  by  the 
senator  from  Michigan. 

The  Secret4iry  read  as  follows  : 

^       Do  tlie  counsel  regard  tliese  memoranda  as  legfal  evidence  of  the  practice  of  the  govern- 
mcut,  and  are  they  oflfered  as  such  ? 

Mr.  Curtis.  The  docaments  I  offer  are  not  full  copxeB  of  any  record.    They 
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are,  therefore,  not  strictly  and  technically  leo^al  evidence  for  any  purpose.  They 
are  extracts  of  facta  from  those  records.  Allow  me,  by  way  of  illustration,  to 
read  one,  so  that  the  Senate  may  see  the  nature  of  the  documents : 

Navy  Agen'cy  at  New  York, 

J  time '20,  J  864. 

Isaac  Henderson  was,  by  direction  of  the  President,  removed  from  the  office  of  navy  apfont 
at  New  York,  and  iustnicted  to  transfer  to  Pay  roaster  John  D.  Gibson,  United  iStates 
navy,  all  the  public  funds  and  other  property  in  his  charge. 

We  do  offer  that  as  technical  legal  evidence  of  the  fact  that  is  there  stated ; 
but  having  in  view  simply  to  prove,  not  the  case  with  Mr.  Henderson,  with  its 
merit-d  and  the  Ciiuses  of  his  removal,  &c.,  all  of  which  would  appear  on  the 
records,  but  the  practice  of  the  government  under  the  laws  of  the  United  States; 
instead  of  taking  from  the  records  the  entire  documents  necest<ary  to  exhibit  his 
whole  case,  we  have  taken  the  only  fact  which  is  of  any  importance  in  reference 
to  this  inquiry.  If  the  Senate  consider  that  they  must  adhere  to  the  technical 
rule  of  evidence,  we  must  go  to  the  records  and  have  the  records  copied  iu  full, 
and,  of  course,  for  the  same  reason,  read  in  full. 

Mr.  Manager  Boutwull.  The  honorable  counsel  for  the  respondent  must  see 
that  if  they  ij  not  prove  a  case  they  do  not  prove  any  practice.  The  first  thing 
to  be  done  in  order  to  prove  a  practice  is  to  prove  one  or  more  cases  going  to 
show  what  the  practice  is.  But  the  vital  objection  to  this  testimony  which  is 
now  offered  is,  if  my  examination  of  it  is  thorough  and  accurate,  that  it  relates 
to  a  class  of  officers  who  are  and  were,  at  the  time  the  transaction  spoken  of  in  > 
this  memoranda  occurred,  under  a  special  provision  of  law  by  which  they  were 
created,  which  takes  them  entirely  out  of  the  line  of  precedents  for  the  purpose 
of  this  trial.  That  is  the  vital  objection  to  the  introduction  of  this  testimony. 
As  I  have  read  the  papers  hastily,  they  all  relate  to  navy  agents  and  officers 
who  were  created  by  a  statute  of  the  year  1820,  and  in  that  statute  a  tenure  of 
office  was  established  for  the  officers  so  created — four  years,  removable  at  pleasure ; 
and  it  is  not  necessary  for  me  to  go  into  any  statement  here  of  the  reasons  which 
likely  controlled  the  Congress  of  the  United  States  in  1820,  which  led  them  to 
make  tliat  provision.  But  having  made  that  provision,  created  these  officers, 
removable  at  pleasure,  a  practice  shown  by  facts,  few  or  many,  does  not  tend  in 
any  degree  to  enlighten  this  tribunal  upon  the  issue  o%wluch  they  are  now 
called  to  pass,  because  these  officers  wero  ftfrtttffr''^y  ai^m&l  statute,  had  a 
special  tenure,  and  by  that  tenure  were  m ftdfi?, W i ipyaole ' uffStii^  pleasure  of  the 
President ;  and  in  various  cases  undoubtedhr-,tU^re8?di9ii|^<^^  United  States, 
acting  in  conformity  to  that  statute,  ha^'nubet^'  thode^ officers.  Unless  the 
counsel  for  the  respondent  are  prepared  to  say  that  in  this  file  of  papers  which 
they  now  submit  there  is  evidence  to  show  that  a  practice  has  prevailed  relating 
to  officers  not  enumerated  in  the  statute  of  1820,  then  I  say  it  is  but  a  waste  of  * 
the  time  of  this  tribunal,  knowing  what  those  papers  contain,  and  knowing  what 
the  statute  is,  to  permit  the  introduction  of  any  testimony  showing  a  practice 
which,  if  prevailing  and  admitted,  does  not  enlighten  us  at  all  upon  the  matters 
iu  issue  here. 

Mr.  Curtis.  This  objection,  Mr.  Chief  Justice  and  Senators,  has  reference 
to  the  merits  of  this  case  and  to  the  weight  and  effect  which  the  evidence  is  to 
have,  if  it  be  admitted.  We  may  have  been  under  an  entire  misapprehension 
as  to  the  views  of  the  honorable  managers  who  are  conducting  this  prosecution 
respecting  those  merits  ;  but  unless  we  have  been  under  such  a  misapprehension  "^ 
we  have  supposed  they  meant  to  attempt  to  maintain  that  even  if  Mr.  Stanton  ^ 
at  the  time  when  he  was  removed  held  at  the  pleasure  of  the  President,  even  ii 
he  was  not  within  the  tenuro-of-office  act,  still,  inasmuch  as  the  Senate  was  in 
session,  it  was  not  competent  for  the  President  to  remove  him ;  and,  secondly, 
that  although  Mr.  Stanton  might  have  been  removed  by  the  President,  not  being 
within  the  tenure-of-office  act,  his  place  could  not  be  even  temporarily  supplied 
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hy  an  order  to  General  Thomas,  because  the  Senate  was  in  pension,  and  there 

/   could  be,  therefons  no  ad  interim  appointment  made.     Iti:*  with  a  view  to  meet 

that  that  we  introduce  tliit*  practice  of  the  govemment.     It  \a  with  a  view  to 

show  that  \%hen  the  Pretsideut  hud  a  right  to  remove,  it  mattered  not  whether 

the  Senate  was  in  Bcssion  or  not,  that  light  might  be  exercised,  and  that  if  that 

^     right  nhould  be  exercised,  it  mattered  not  whether  the  Senate  wan  in  »et*dion  or 

not,  he  might  make  an   ad  interim  appointment.     If  the  learned  managers 

will  concede  all  those  groundts  to  us,  if  they  will  agree  that  the  sole  question 

■^    here  is  whether  Mr.  StantonV  tenure  of  oflicc  was  fixed  by  that  act,  and  if  it  was 

not  fixed  by  that  act,  that  the  President  migiit  remove  liim  during  the  session  of 

the  Senate,  and  might  lawfully  make  an  ad  interim  appointment  during  the  see- 

(/   Bion  of  the  Senate,  then  we  do  not  desire  to  put  in  this  evidence. 

Mr.  Shkkman.  I  should  like  to  ask  the  honorable  managers  a  simple  question. 

The  CiiiKF  Ji'STicK.  If  no  objection  be  interposed,  the  senator  from  Ohio 
will  put  his  question  without  reducing  it  to  writing. 

Mr.  SllKKMA.N.  It  is  whether  the  papers  now  (»l!ered  in  evidence  contain  the 
date  of  appoiutmcnl  and  the  character  of  the  ofiice'/ 

Mr.  EvAliTs.  That  is  a  question  which  you  put  to  us. 

Mr.  JoH.\8o>,  vto  Mr.  Sherman.)  You  said  ♦•managers." 

Mr.  SnKKAiAN.  I  beg  pardon. 

Mr.  Manager  Br'iLER.  And  to  that  we  say  that  they  only  contain  the  date 
of  the  removal,  but  do  not  give  us  the  date  of  the  nomination,  which  may  have 
been  weeks  and  months  before  the  date  of  the  appointment,  as  nobody  knows 
better  than  the  Senate.     That  is  the  trouble  about  it. 

Mr.  Curtis.  These  documents  are  the  lecords  of  the  Navy  De]>artment. 
Allow  me  to  lead  once  more,  to  give  you  an  illustration  of  what  they  contain : 

XAVV   AfJKXlY   AT   SKW    YORK. 

ISr»-l,  June  20. — Isiuic  Henderson  wiw,  by  direction  of  tlu*  Pn»sidcnt,  rumoved  from  the 
office  of  nftvy  ii{x('iit  at  Nt»w  York,  and  iuistriu-tod  to  tranrtfer  to  Puymaster  John  D.  Gibson, 
United  States  navy,  all  the  public  fundu  and  otlier  propeity  in  Iuh  char^. 

That  ia  the  character  of  the  document. 

Mr.  Jon.\M>N.  I)c>es  it  give  the  date  ? 

Mr.  CiTiiTis.-^^nvesthe  date  of  the  removal. 

'i'h(^  CiiiKF  ^^HifegltaMBii^for  the  President  propose  to  offer  in  evi- 
dence two  doci^^^^PHMH^^Bp(*pArtment,  exhibiting  the  practice  which 
has  existed  in  ^^^^MHi|B^S^B^P^<^t;  to  removals  from  office.  To  the 
introduction  of  ^^MiMBBBBflfr'able  manaorers  object.  The  Chief  Jus- 
tice  thinks  that  the  evidence  is  coinpetent  in  substance,  but  that  the  question 
of  f(um  is  entirely  subject  to  the  discretion  of  the  Senate,  and  in  the  Senate  alone. 
The  whole  question,  therefore,  is  submitted  to  the  Senate.  Senators,  you  who 
are  of  opinion  that  this  evidence  should  be  received  will,  as  your  names  are 
called,  answt'r  yea ;  those  of  the  contrary  opinion,  nay. 

The  question  being  then  taken  by  yeas  and  nays,  resulted — yeas,  36 ;  nays, 
1«5;  as  follows ; 

Ykas — Ml•^srs.  Autliony,  Bayard,  IJuckalew,  Cole,  Couklin^,  Corbett,  Davis,  Dixon, 
Doolittle,  Kduiuuds,  Ferry,  Fessenden,  Fowler.  Frelinghuysen,  Grimes,  Henderstm,  Ht^n- 
dricks,  Howe,  Johnson,  McCreery,  Morrill  of  Maine,  Morrill  of  Vermont,  Morton,  Patterson 
of  Mew  Hampshire,  Pntcerson  of  Tennessee,  Koss,  Saulhbury,  Sherman,  Stewart,  Sumner, 
Tninihull,  Van  Winkle,  Vickers,  Willey,  Wilson,  and  Yates — *M\. 

Na\s — Messrs.  Cameron,  Cattell,  Chandler,  Connoss,  Cragin,  Drake,  Harlan,  Howard, 
Morgan,  Nye,  Pomeroy,  Kamscy,  Thayer,  Tipton,  and  Williams — 1,'). 

Nor  voriNO— Messrs.  Norton,  Sprague,  and  Wade— o. 

So  the  evidence  was  admitted. 

Mr.  CuKTis.  Unless  the  honorable  managers  desiro  those  documents  to  be 
read  at  length,  we  do  not  insist  upon  it  on  our  part. 
Mr.  Manager  Bl'TLBR.  We  do  not  desire  it. 
Mr.  Curtis.  Very  well;  but  I  suppose  they  will  be  printed.     ("Certainly.") 
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The  docnments  thus  offered  in  evidence  are  as  follows  : 

UyrTED  States  Navy  Departmknt, 

April  9,    miS. 

I  hereby  certify  that  the  annexed  are  tnie  statoments  from  the  records  of  this  dopartniont. 

EDGAR  T.  WELLES, 

Chirf  CUrk, 

Be  it  krown  that  Edgar  T.  Welles,  whose  name  is  signed  to  the  above  certiticate,  is  now, 
and  was  at  the  time  of  so  signing,  chief  clerk  in  the  Navy  Department,  and  that  full  faith 
and  credit  are  due  to  all  his  official  attestations  as  such. 

In  testimony  whereof  I  have  hereunto  subscribed  my  name  and  caused  the  seal  <»f  the 
Navy  Department  cf  the  United  States  to  be  affixed,  at  the  city  of  Washington,  this  9ih  day 
of  April,  in  the  year  of  our  Lord  Idtiti,  and  of  the  independence  of  the  United  States  the 
ninety-second. 

[l.  8.1  G.  WELLES,  Secretary  of  the  yavy. 

NAVY  AGENCY   AT  PENSACOLA. 

Thomas  Eastin,  navy  agent  at  Pens|UM)la,  was  on  19th  December,  1840,  dismissed  by 
direction  of  the  President. 

On  the  same  day  Purser  Dudley  Walker,  United  States  navy,  was  instructed,  until  other- 
wise directed,  to  act  as  navy  agent  in  addition  to  his  duties  as  purser  of  the  yaid  and  station. 

January  Ti,  J'^4L — George  Johnston  was  informed  that  he  had  been  appointed,  by  and 
with  the  advice  and  consent  of  the  Senate,  navy  agent  at  Pensac-ola  from  December  2ri,  1840. 

Johnston,  it  appears,  was  lost  on  the  passage  to  Pensacola. 

April  "iiHiy  184 L — The  President  appomted  Jackson  Morton  navy  agent  at  Pensacola. 

NAVY  AGENCY  AT  BOSTON. 

February  1,  1833. — Purser  John  N.  Todd,  United  States  navy,  was  directed  to  assume  the 
duties  of  navy  agent  for  the  port  of  Boston,  and  continue  in  the  performance  thereof  until 
further  orders  from  the  department. 

February  1,  18:58. — D.  D  Brodhead,  navy  agent,  Boston,  was  informed  that  his  requisi- 
tion for  $iJO,0(.H)  had  been  received  and  the  amount  remitted  to  John  N.  Todd,  purser  of  the 
Boston  station,  who  had  been  directed  to  discharge  the  duties  of  navy  agimt  until  further 
orders. 

The  department  alluded  to  reported  embarrassments  of  his  private  aiTairs,  and  as  the  legal 
term  of  his  appointment  would  shortly  expire,  stated  that  it  felt  compelled,  under  the  circum- 
stances of  the  case,  to  suggest  to  him  the  propriety  of  tendering  at  this  time  his  resignation 
as  navy  agent. 

March  3,  ]^3S. — Daniel  D.  Brodhead,  late  navy  agent  at  Boston,  was  requested  to  pay 
over  to  John  N.  Todd,  acting  navy  agent  at  Boston,  the  amount  of  public  funds  remaining 
in  his  hands  as  agent. 

Daniel  D.  Brodhead,  having,  in  a  letter  dated  Boston,  February  28,  1838,  tendered  his 
resignation  as  navy  agent, it  was  acknowledged  and  accepted  by  the  department,  March  5, 1 838. 

March  si4,  18:W. — Leonard  Jarvis  was  informed  of  his  having  been  appointed  by  the  Pres- 
ident, by  and  with  the  advice  and  consent  of  the  Senate,  navy  agent  for  the  port  of  Boston 
from  March  2'2,  ]8'.i8,  and  John  N.  Todd  was  instructed  to  pay  oyer  to  him  the  amount  of 
public  funds  in  his  hands  as  acting  navy  agent. 

NAVY  AGENCY  AT  NEW  YORK. 

June  20,  18G4. — Isaac  Henderson  was,  by  direction  of  the  President,  removed  from  the 
office  of  navy  agent  at  New  York,  and  instructed  to  transfer  to  Paymaster  John  D.  Gibson, 
United  States  navy,  all  the  public  funds  and  other  property  in  his  charge. 

NAVY  AGENCY  AT  PHILADELPIIU. 

December  2G,  lPr4. — James  S.  Chambers  was  removed  from  the  office  of  navy  agent  at 
Philadelphia,  and  instructed  to  transfer  to  Paymaster  A.  £.  Watson,  United  States  navy,  all 
the  public  funds  and  other  property  in  his  charge. 


United  States  Navy  Department,  April  9,  1868. 

I  hereby  certify  that  the  annexed  are  true  copies  from  the  records  of  the  department. 

EDGAE  T.  WELLES,  ChUf  CUrk. 

Be  it  known  that  Edgar  T.  Welles,  whose  name  is  signed  to  the  above  certificate,  is  now. 
and  was  at  the  time  of  so  signing,  chief  clerk  in  the  Navy  Department,  and  that  full  faith 
and  credit  are  due  to  all  his  official  attestations  as  such. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name  and  caused  the  seal  of  the 
Navy  Department  of  the  United  States  to  be  affixed  at  the  city  of  Washington,  this  9th 
day  of  April,  in  the  year  of  our  Lord  1868,  and  of  the  independence  of  the  United  States,  the 
ninety-second. 

[  L.  9.  ]  O.  WELLES,  Seentarjf  of  the  JVovy. 
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Navy  Departm ext,  Dtctwk^r  19,  1840. 

Sir:  TIh*  pAinfiil  duty  devjlvcfl  upon  me  of  informing  you  that  liiiviDfr  failed  to  settle  jour 
accoontH  am  required  by  law  and  the  frequent  ealU  of  the  department,  the  President  has 
directed  that  you  bo  dismifwed  tho  Htrrvice  of  the  United  States. 

You  will,  therefore,  upon  the  receipt  of  thiu  communication,  consider  your  functions  as  navy 
agent  at  PniHAt'iiln  to  havp  ceased. 

Until  the  arrival  of  your  Kniu:cw.m>r,  Purser  Dudley  Walker  has  been  dirci'tedto  act  as  navy 
aflrent,  to  whom  you  will  turn  over  the  funds,  hookii,  and  p-ipers  bflonjvinj^  to  the  a{^ncy  at 
Pensucola. 

1  am.  respectfully,  &«., 

J.  K.  PAULDING. 

TlIOMAH  EaSTIS,  Ehci., 

Late  Xarjf  Agents  Ptn$acola, 

Navy  DtrARTMENT,  Dtcrmber  19,  IjS40. 

8iH:  I  have  directed  $9,^:^8!  to  be  remitted  to  you,  bein^^the  amount  of  your  requisition  of 
the  1st  Novenil>er. 

You  will,  until  otherwise  directiMl,  act  as  navy  agent  at  Peusacola,  in  addition  to  your 
daties  as  pursier  of  the  yard  and  station. 

A  further  remittance  of^^M^  will  bo  made  to  you  f'tr  the  use  of  the  United  States  steamer 
Wamm. 

I  am,  respect fullv,  &c., 

J.  K.  PAULDING. 
Purser  Diiui.RY  Walkrr, 

Care  Commodore  A.  J.  Dailna^  Nary-yard^  Pensaeola. 


Navy  Dkpahtmext,  January,  r».  J  1^41. 

Sir  :  The  President  of  the  Unired  States,  by  and  with  the  advice  and  consent  of  th«;  Senate, 
kavinjr  appointed  you  navy  ag«'nt  (or  the  port  of  Pensacola,  West  Florida,  for  four  years, 
from  the  2^^th  I)eeeuil>er,  IfiiOj  I  have  tlie  pleasure  to  enclose  herewith  your  commission, 
dated  the  r)th  of  January,  Ji^4J. 
I  am,  respectfully,  &c., 

J.  K.  PAULDING. 
George  Johnston,  Esq., 

Navy  Agent,  IVathingiou. 


Navy  Dei»akt.ment,  April  29,  lc?41. 

Sir  :  The  Presidt;nt  of  the  Unilt?d  States  havinp^  appointed  you  navy  apfcnt  for  the  port  of 
Pensuc«)la,  West  Florida,  I  have  Hie  pleasure  to  enclose  herewith  your  commission. 

I  enclose  to  you  also  a  blank  bond,  which  you  will  execute  with  at  least  two  sureties,  in 
tho  sum  of  $:{0,000,  to  bo  approved  by  the  United  States  judf^e  or  district  attorney  for  the 
district  in  which  you  n>.side,  and  return  to  this  department  as  soon  as  practicable. 
I  am,  res]>ectfully,  «&c., 

GEORGE  E.  BADGER. 
Jackson  Morton,  Esq., 

Nary  Agent,  Pensaeoia, 

N-WY  Di!:partment,  July  16,  1941. 

Sir  :  Tho  President  of  the  United  States,  by  and  with  tho  advice  and  consent  of  the  Senate, 
havinfi:  appointed  you  navy  af^ent  for  the  port  of  Pensacola,  Florida,  from  the  2*.Hh  of  April, 
1841,  I  have  the  pleasure  to  enclose  herewith  your  commission. 
I  am,  resiiectfully,  &c., 

GEORGE  E.  BADGER. 
Ja(  K80N  Morton,  Esq.,  Navy  Agent,  Pensacola. 


Navy  Drparemrnt,  October  2,  1841. 

Sir:  Jackson  Morton,  Esq.,  navy  a^ent  for  Pensacola,  has  api)rised  this  department  of 
his  intention  to  proceed  immediately  to  that  place  to  enter  on  the  uischar^ife  of  his  duties. 

Upon  his  arrival  you  will  transfer  to  him  all  the  moneys  and  pioperty  l>elonginn:  to  the 
affeucy,  and  take  his  receipt  for  tho  same,  which  will  bo  a  sufficient  voucher  in  tho  settlement 
of  your  accounts  in  the  office  of  the  Fourth  Auditor. 
I  am,  respectfully,  &c., 

J.  D.  SIMMS, 
Acting  Secretary  of  the  Aisvjf. 
Parser  D.  Wauub,  Aaing  JVavf  Agemt,  PetuMcida. 
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Navy  Department,  February  1,  1S33. 

8iR:  Your  requisition  for  $IO,0(K)  has  beeu  roceiveilf  and  the  amount  remitted  to  John  N. 
Todd,  pnrser  of  tlie  Boston  station,  who  has  been  directed  to  discharge  the  duties  of  nayj 
agent  until  further  orders. 

The  department  regrets  that  the  reported  euibarrassment  of  your  private  affiiirfl,  and  the 
condition  of  the  banks  in  Boston,  particularly  that  in  which  you  have  kept  your  public 
accounts,  renders  this  course  necessary. 

As  the  legal  teriu  of  your  appointment  will  shortly  expire,  the  departmi^it  feels  compelled, 
under  the  circumstances  of  the  case,  to  suggest  to  you  tlio  propriety  of  teuderiiig  at  this  time 
your  resignation  as  navy  agent. 

I  am,  very  respectfully,  your  obedient  servant, 

M.  DICKERSON. 

D.  D.  Brodiiead,  Esq.,  Navy  Agents  Boston. 

Navy  Department,  February  1,  1H:J8. 

Sir  :  I  have  this  day  authorized  to  be  remitted  to  you  $10,(K)0  under  pay  and  sub. — 
This  remittance  is  made  to  you  with  a  view  to  your  assumption  of  the  duties  of  navy  agent 
for  the  port  of  Boston,  in  addition  to  jour  present  duty,  which  you  will  do  on  ri'reipt  of  this, 
and  continue  in  the  performance  thereof  until  further  orders  from  the  department. 
I  am,  respectfully,  your  obedient  servant, 

M.  DICKERSON. 
John  N.  Todd,  Purser,  United  States  Navy-yard^  Boston, 


Boston,  February  28,  1838. 

Sir:  Some  time  since  I  rec-eived  a  letter  frooi  you  stating  that  Purser  Todd  was  charged 
with  the  duties  of  navy  agent  in  my  place,  and  giving  the  reasons  of  the  department  therefor. 
Without  concurring  in  the  opinions  (»f  the  department,  but  solely  to  relieve  it  and  th<>  govern- 
ment from  any  supposed  responsibility  or  embarrassment  in  relation  to  my  position,  I  have 
the  honor  to  tender  you  my  resignation  as  navy  agent  for  this  port,  believing  that  you,  as 
well  as  all  others  having  official  business  with  me,  can  bear  testimony  that  1  have  faithfully 
and  satisfactorily  performed  all  my  duties  as  a  public  officer. 

I  have  the  honor  to  be,  with  great  respect,  your  obedient  servant, 

DANIEL  D.  BRODHEAD. 

Hon.  M.  DirKERSON,  Secretary  of  the  Navy^  Washington,  D.  C. 

Navy  Department,  March  3,  1838. 

Sir:  I  request  that  vou  will  pay  over  to  John  N.  Todd,  acting  navy  agent  at  Boston,  the 
amount  of  public  funds  nmiaiumg  in  your  hands  as  navy  agent,  for  which  his  receipt  will  be 
to  you  a  sufficient  voucher. 
When  I  last  saw  you  you  assured  me  that  I  should  hear  from  you  in  24  hours. 
I  regret  very  much  being  left  in  the  condition  I  am  as  to  the  navy  agent  at  Boston, 
I  am,  very  respectfully,  your  obedient  servant, 

M.  DICKERSON. 
Daniel  D.  Brodiiead,  Late  Navy  Agent,  Boston. 

Navy  Department,  SHarch  5,  1838. 

Sir  :  Your  letter  of  the  28th  ultimo,  resigning  your  office  of  navy  agent  for  the  port  of  Bos- 
ton, has  l>e<>n  received,  and  your  resignation  is  accepted. 
I  am,  very  respectfully,  your  obedient  servant, 

M.  DICKERSON. 
D.  D.  Brodhead,  Esq.,  Late  Navy  Agent,  Boston. 

Navy  DeparTxMent,  March  24,  1838. 

Sir  :  I..oonard  Jarvis,  Esq.,  of  Boston,  has  been  appointed  navy  agent  for  that  port  in  place 
of  D.  D.  Brodiiead,  resigned.  You  will  therefore  pay  over  to  Mr.  Jarvis  the  amount  of  public 
money  in  your  hands  as  acting  navy  agent,  and  nis  receipt  will  be  to  you  a  proper  voucher 
in  the  settlement  of  your  accounts. 

So  much  of  your  reqiiisition  of  the  13th  instant  as  has  been  approved  will  be  remitted  to 
the  new  agent  with  as  little  delay  as  practicable. 

I  am,  very  respectfully,  your  ooedient  servant, 

M.  DICKERSON. 
John  N.  Todd,  Esq.,  Acting  Navy  Agent,  Boston. 


Navy  Department,  March  24,  1638. 

Sir:  You  having  been  appointed  navy  ag^nt  for  the  port  cf  Boston,  I  have  this  day 
authorized  to  be  remitted  to  you  $53,614  51,  ander  various  heads  of  appropriations,  being 
the  amount  of  the  requlsitioiiB  of  the  acting  navy  agent  of  tbe  13tli  faiBtant,  so  far  as  the 
same  were  approved. 
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The  actinp^  navy  aji^nt,  Puroer  John  N.  TodJ,  has  been  instmcted  to  pay  over  to  you  the 
pablic  money  in  Iiis  liands  as  agfut. 

IuKtriictioii8  with  regard  to  your  dutins  as  navy  agent  will  be  transmitted  to  you  by  the 
Fourth  Aiulitur  of  tho  TretiMury. 

I  am,  verv  respectfully,  your  olx^diout  servant, 

"  M.  DICKERSON. 

Leonard  Jahvis,  Esq.,  Aarjf  Airrnt^  Boston. 


Navy  Department,  Mnrrk  i»4,  18:?j?. 

Sir  :  Th«»  President  of  th«'  United  Statf?,  by  and  with  the  iidvice  and  consent  of  th(»  Senate, 
having  app«»int(*d  you  navy  ajj^ent  for  lour  years  fnun  th**  2*Jd  of  March,  lii'Afi,  I   have  the 
pleariuro  to  enclose  herewith  your  coniuiis8i(m,  dated  the  *J4th  of  March,  l^i<^. 
I  am,  respectfully,  yours, 

M.  DICKERSOX. 
Leonard  Jar  vis,  Ehq.,  Navif  Agent,  Boston, 


Navy  Department,  June  *20,  iStU. 

Sir  :  By  direction  of  the  President  of  the  I.Tnited  States,  you  are  hereby  removed  from  the 
office  of  navy  a<]^ent  at  New  York,  and  you  will  immediately  transfer  to  paymaster  John  D. 
Gibson,  paymaster  United  States  navy,  all  the  public  funds  and  other  property  in  your  charge. 
\  ery  respectfully, 

GIDEON  WELLES,  Suretary  of  the  Navy. 
Isaac  Henderson,  Es^i.,  Navy  Agent,  New  York. 

Navy  Department,  June  20,  1604. 

Sir:  You  ar€  hereby  relieved  from  the  inspection  of  provisions  and  clothing  at  the  Brook- 
lyn navy  vard,  and  will  at  once  assume  the  duties  usually  appertaining  to  the  oifice  of  navy 
agent  at  the  city  of  New  York. 

Mr.  Henderson  has  been  instructed  to  turn  over  to  you  the  public  funds  and  other  property 
in  hispossession,  for  which  you  will  receipt  to  him.  You  will  not  permit  him  to  rem<»ve  from 
the  otnce  any  of  the  books,  papers,  or  vouchers,  until  the  further  order  of  the  department,  but 
you  will  allow  him  to  place  in  the  othcc  an  agent  (should  he  d<vsiro  to  do  no)  to  protei*t  his 
interests  and  see  that  the  books  and  papers  necessary  to  the  settlement  of  his  nceonuts  are 
not  used  in  a  manner  to  destroy  their  value  as  vouchers.  You  will  bo  can-ful  to  do  nothing 
to  affect  in  any  way  tho  liability  of  Mr.  Henderson  «>r  his  sureties  to  the  government. 

The  chief  of  the  bureau  of  provisions  and  clothing  will  explain  to  you  in  person  the  views 
of  the  department. 

Very  respectfully, 

GIDEON  WELLES,  Secretary  of  the  Navy, 

Paymaster  John  D.  Gibson, 

L-nitcd  States  Navy,  Brooklyn,  New  York. 

N A V  Y  D  EPA RTM  en T,  December  2«>,  1  Ci(»4 . 

Sir  :  By  direction  of  the  President  of  ilie  United  States  you  are  hereby  removed  from  the 
office  of  the  nav}-  agent  at  Philadelpliia,  and  you  will  immediaU.»ly  transfer  to  Pavmaster  A. 
E.  Watson,  United  States  navy,  all  the  public  funds  and  other  property  in  your  charge. 
Very  resi>ectfully, 

GIDEON  WELLES,  Secretary  of  the  Navy. 
James  S.  CllAMnERS,  Esq.,  Navy  Agent,  Philndelphia. 

Navy  Department,  December  2<i,  1864. 

Sir:  Mr.  James  S.  Chambers, navy  agent,  Philadelphia,  has  betiu  instnictvd  to  turnover 
to  you  tlie  public  funds  and  other  government  prop<«rty  in  his  ])ossession,  for  which  you  will 
receipt  to  him,  and  yoxi  will  at  once  assume  the  duties  usually  appertaining  to  the  office  of 
navy  agent.  You  will  not  permit  Mr.  Chambers  Ui  remove  from  the  office  any  of  the  books, 
papers,  or  vouchers,  until  the  further  order  of  the  department,  but  yt»u  will  allow  him  to 

Slace  in  the  office  an  agent  (should  he  desire  to  do  so)  to  protect  his  interests  and  see  that 
le  books  and  papers  necessary  to  the  settlement  of  his  accounts  are  not  used  in  a  manner  to 
destroy  their  value  as  vouchers.  You  will  l)o  careful  to  do  nothing  to  affect  in  any  way  the 
liability  of  Mr.  Chambers  or  his  sureties  to  the  government. 

Should  Mr.  Chambers  reserve  a  portion  of  the  funds  in  his  possession  to  meet  out«ttandiug 
checks,  the  assistant  treasurer  has  been  requcstxid  not  to  honor  them  unless  indorsed  by 
you  as  correct.     You  will  see  that  they  have  been  given  for  actual  government  dues. 

Your  office  will  be  kept  open  at  least  during  the  ordinary  banking  hours  in  Philadelphia. 
Very  respectfully, 

GIDEON  WELLES,  Secretary  of  the  Navy. 
Paymaster  A.  £.  Watson, 

Untied  8iaU9  Navy,  PkiUdelfkia. 
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Mr.  Curtis.  There  is  one  other  document  from  the  Navy  Deparlmenl  which 
I  Buppos»5  is  not  distill sfuishable  from  those  that  hive  just  been  admitted.  It 
purports  to  be  a  list  of  all  civil  officers  of  that  department  appointed  for  four 
years  under  the  statute  of  May  l/>,  1820,  and  removable  from  office  at  pleasure, 
who  were  removed  as  indicated,  their  terms  of  office  not  having  expired.  Then 
comes  a  list  pving  the  name  of  the  officer,  the  date  of  his  original  appointment, 
the  date  of  his  removal,  and  by  whom  removed,  in  a  tabular  form. 

Mr.  Johnson.  Does  it  give  the  date  of  the  appointment  of  his  successor  ? 

Mr.  Curtis.  No  ;  there  is  nothing  said  about  his  successor.  It  is  merely  the 
act  of  removal  of  the  officer. 

(The  document  was  presented  to  the  managers  and  examined  by  them.) 

Mr.  Manager  Butlbr.  We  only  want  to  call  the  attention  of  the  Senate  to 
the  fact  that  it  does  not  contain  a  very  material  thing  which  our  schedule  con- 
tains, to  wit :  a  statement  whether  the  Senate  was  or  was  not  in  session. 

Mr.  Curtis.  We  sliall  get  that  in  another  form. 

Mr.  Manager  Butlbr.  Nor  who  was  nominated  in  the  place. 

The  Chibf  Justice.  The  evidence  is  admitted  unless  there  be  some  objec- 
tion. 

The  document  is  (with  the  same  attestation  from  the  Navy  Department  as 
the  two  preceding  ones)  as  follows : 

Table  B. 

Civil  ffffirers  appointed  far  Jour  years  under  the  statute  of  May  J 5,  1820,  and 
"  Removable  from  office  at  pleasure,^*  who  were  removed  as  indicated,  their 
terms  of  office  not  having  expired. 

NAVY   AGENTS. 


Names. 


Date  of  original 
appoiDtiiieut. 


Term. 


R.  Swart wout ... 
Amos  Hiim«*y .  ... 
James  Hfiitty  ... 

MilcH  Kinpf 

J.  M.  Sherburm*. 

N.  Amury 

Gcjorgo  Harrison. 
John  I^aiglitoD  .  ..i 

John  Thomas < 

R.  C.  Wet  more- . 

I.  V.  Browne 

S.  McCltrllun.... 


William  B.  Scott. - 

Joseph  Htile 

S.   W.  Smith 

Walker  Anderson. 

Georjjf  Layall 

O.  H.  Lftild 

Willium  Hiiidmau 
B.  D.  Wright  .... 

E.  O.  Perrin 

William  Flinn 

N.  F.  Ammidown. 
II.  G.  S.  Key  ... . 
II.  F.  Wjudeil.... 
William  IWIger.. 
William  F.  Russell 

A.  E.  Smith 

Isaac  H»  inh^rson.. 
J.  S.  (.'hum birrs. .. 


17  October,  IS18  .. 
Not  known 

17  May,  IHIO 

!27  March.   IHIU.... 

2.5  June,  X^-iH 

'M  October,  1H27. .. 
21  November,  1799. 

27  April,  Jfi;iO 

11  October,  lft(33... 

18  March,  IHil  .... 
20  September,  1S4J. 
31  August,  1841  ... 

8  October,  1848... 

19  June,  18tl> 

8  July,  1846 

3  July,  1848 

13  March,  1849.... 

*28  June,  1852 

do 

10  August,   1850... 

28  August,  1850.... 

1  April,  1858 

8  February,  1859  . 

27  Febniary,  18(J0  . 

20  May,  1858 

27  June,  1800  .!!!! 
16  December,  1^57. 

19  July,  1861 

do 


Date  of  removal. 


4  ytfars 
...do... 

4  yeurs 


\  years . 

.  .do 

—  do... . 

.  -do 

..do... 

.  .do 

..do 

..do.... 

.  .do 

..do... 

.  .do 

.  .do 

.,do... 
..do... 

.  .do 

.  .do.... 

.  do 

. .do... 
. .do... 
. .do... 
..do... 


18  March,  1827.... 
6  May,  1826 

3  March,  lfW9.... 

4  March,   1829.... 
1  July,  1829 

11  July,  1829 

3  March,  1833.... 

29  April,  1841 

31  Auj^ust,  1841  ... 

1  July,  1844 

I  April,  1845 

8  April,  1845 

5  June,  1849 

27  June,  1849 

24  September,  1849. 

1  November,  1850. 
5  April,  1853 

do  

12  April,  1853 

28  May,  1853 

10  April,  1861 

12  April,  1861 

16  April,  1861 

18  April,  1861 

IMay,  1861 

6May,  1861 

2  May,  1861 

20  June,  1864 

26  December,  1864. 


By  whom 
moved. 


re- 


The  President. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do: 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


Mr.  Curtis  sent  a  largo  masp  of  docamcnta  to  the  managers  to  be  examined. 
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The  CmRF  Justicb.  Will  the  counsel  8tate  what  he  propc»9C8  to  offer? 

Mr.  CrKTi.s.  These  are  dociimeuttf  from  the  DepartincMit  of  StHr^i  {«h(Ywing  the 
removal  of  otHcors  not-  only  during  the  sesi^ion  of  tlie  Senate  but  during  the  recoeg, 
and  covering  all  CAflen  of  vacancy,  the  purpose  of  the  evidence  being  to  show 
tho  practice  of  the  goveminent  co-extensive  with  the  necessity  that  arises  out  of 
the  different  cases — death,  resignation,  sickneH?,  absence,  removal.  It  differs 
from  th<,'  Hcheaule  which  has  hern  put  in  by  the  learned  managers,  which  cov- 
ered certain  heads  of  departments  only,  because  that  applies  only  to  removals 
during  the  session  of  the  Senate.  It  includes  that,  but  it  includes  a  great  deal 
more  matter. 

Mr.  Manager  Butlbr.  I  have;  prepared  for  myself  the  same  list.  In  order 
that  the  iSenate  may  see  exactly  what  the  character  is,  and  may  judge  then  how 
far  thir*  may  be  competent,  I  call  the  attention  of  the  Senate  to  one,  the  first  one 
that  opens,  not  by  any  manner  the  first  in  order,  but  the  first  one  that  happens : 

May  27,  1836. 

I  herolty  iippoiiit  C.  A.  Harris  to  porforin  the  cUities  of  Acting  Secretary  of  War  during  the 
'euipornrv  a>»seiu*e  of  the  Secn^tary  lor  the  Dcpnrtment  of  War. 

ANDKFAV  JACKSON. 

Now  I  will  turn  over  to  the  next  page : 

I  hereby  aiiiliorize  mid  appoint  Aaron  O.  Dayton,  chief  clerk  of  the  Department  of  State, 
to  diHcharpc  the  duties  of  Secretary  of  iStato  during  the  temporary  ahscuce  of  that  officer  from 
the  sear  of  goveruuieut. 

M.  VAN  BUREN. 

Mr.  Manager  Bingham.  What  is  the  date  ? 

Mr.  Manager  Butlkr.  June  28,  1837. 

Again  : 

I  autliorize  J.  L.  Martin,  diief  clerk  of  tlio  Department  of  State,  to  perform  the  duties  of 
Secretary  of  Statu  during  the  absence  of  that  officer  from  the  seat  of  government. 

MARTIN  VAN  BUREN. 

That  irt  dated  October  IG,  1840.     Again : 

Washington  Crrv,  July  5,  1H34. 

I  appoint  John  IJoyle,  chief  clerk  of  the  Navy  Department,  Acting  Secretary  of  the  Navy, 
lo  pcrk>rm,  during  tlie  absence  of  the  Secrctuiy  of  the  Navy,  the  duties  of  the  Secreuiry  of 
•ho  Navv  Department. 

ANDREW  JACKSON. 

Then^  are  hut  two  exceptions  in  all  these  cat«ed  to  the  form  I  have  given,  io 
various  modes  of  expret^rtion. 

Mr.  Ci'RTis.  I  Huppose  it  is  not  a  queetion  now  what  is  to  be  the  effect  of  the 
evidence ;  but  do  you  object  to  it  ? 

Mr.  Manager  Bi-tlkr.  We  object  to  it  for  any  purpose.  It  is  handed  to  me 
as  a  masrs,  and  1  want  to  state  what  it  i.«,  and  then  I  will  tell  yon  what  1  object 
to;  I  cannot  do  so  bifore.  I  have  now  given  you  all  the  forms  witti  two  single 
exceptions.  The  first  exception  i?  that  fref|ucntly  the  language  of  the  letter  of 
appointment,  like  the  one  I  hav«^  read,  has  been  given  t(»  cover  possible  contin- 
gencies. For  iusJtanc*,  Asbury  Dickiiis  is  ap[>ointed  to  act  as  Secretary  of  the 
Treasury,  "when  tho  Secretary  shall  be  absent,"  looking  to  the  future,  expect- 
ing that  he  would  b(?  abstjut  on  such  a  day.  Then  there  an*  three  other  case«, 
one  a  case  in  President  Monroe's  time,  wlierc  he  appointed  an  acting  Secretary, 
reciting  the  act.  of  1792.  There  is  one  in  John  Quiucy  Adams's  time,  reciting 
the  act  f)f  1792.  There  is  one  in  General  Jackson's  time,  reciting  that  the 
appointmf'ut  was  under  the  net  of  1792.  These  are  the  only  three  in  all  this 
list  that  recite  the  act  under  which  they  are  made.  All  the  others  are  temporary, 
are  in  cas(;s  of  death  or  tempomry  absences  from  tho  seat  "f  government  coming 
within  the  exact  terms  of  the  law  of  1792  or  1795. 

I  have  stated  what  these  cases  are.  Now,  the  simple  question  is — 1  am  not 
going  to  argue  it — will  the  Senate  permit  a  series  of  acts,  done  under  the  law, 
and  exactly  in  conformity  with  the  law  of  1792  and  1795,  reciting,  where  thej 
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recited  any  law,  the  act  of  1792,  to  be  introduced  as  evideuce  upon  the  trial  of  a 
case  for  an  act  which  19  in  violation  of  the  act  of  March  2,  1867,  and  in  violation 
of  the  act  of  Februarj  20,  1863?  Does  it  throw  any  light — that  is  to  say,  is 
there  such  a  practice  of  the  {government  shown  by  this  as  throws  any  light  upon 
the  quf^stion  now  in  hearing?  It  goe<*  to  the  ^country,  it  goes  to  the  Senate,  that 
here  are  a  l.irge  lot  of  appointments.  True;  but  these  appointments  are  in  con- 
formity with  the  law,,  reciting  the  law  when  they  recite  any  law  at  all,  and 
always  reciting  the  exact  circumstances  to  which  the  law  applies.  Now,  are 
these  to  go  in  for  the  purpose  of  justifying  what  is  admitted  in  the  answer  to  be 
a  breach  of  the  law,  if  the  law  is  constitutional? 

Mr.  Curtis.  I  do  not  wish  to  reply,  Mr.  Chief  Justice.  I  take  it  for  granted 
that  the  Senate  will  not  settle  any  question  as  to  the  merits  of  this  c^ise  under 
the  acts  of  Congress  when  we  are  putting  in  evidence. 

The  Chief  Justice.  The  Chief  Justice  thinks  that  the  evidence  is  admis- 
sible within  the  decisions  already  made  Of  the  value  of  it,  when  admitted, 
the  Senate  will  judge,  li'  any  senator  desires  the  question  to  be  put  to  the 
Senate,  the  Chief  Justice  will  be  happy  to  put  it.  (After  a  pause.)  The  evi- 
dence is  admitted. 

Mr.  Curtis.  We  do  not  desire  to  have  the  documents  read.     They  are  very 
voluminous,  and  will  take  time,  and  it  is  quite  unnecessary  to  read  them,  we ' 
think,  or  have  them  read. 

The  documents  thus  offered  in  evidence  are  attested  by  the  Secretary  of  State 
in  the  usual  form  to  be  copied  from  the  records  of  his  department,  and  contain 
the  letters  of  authority,  designation,  or  appointment  in  the  following  cases : 

On  tho  21J(i  of  November,  1819,  Christopher  Vanderventcr,  chief  clerk  of  the  War  Depart- 
ment, was  authorized  bj  President  Monroe,  under  the  act  of  May  8,  1792,  to  perform  the 
dutit'S  of  ^cietary  of  War  during  the  illness  of  John  C  Calhouu,  secretary  for  that  depart- 
ment. 

On  the  7th  of  March,  1825,  President  J.  Q.  Adams  appointed  Samuel  L.  Southard,  Secre-     j: 
tary  of  the  Navy,  to  perform  tho  duties  of  Secretary  of  War,  that  office  having  become 
vncjtnt,  until  the  vacancy  sliould  be  filled. 

On  the  2t)th  of  January,  1829,  President  J.  Q.  Adams  appointed  Samuel  L.  Southard,  Sec- 
retary of  tho  Navy,  under  the  authority  conferred  by  the  act  of  Way  8,  1/92,  to  i>erform  the 
dutios  of  Secretary  of  tho  Treasury  until  a  successor  should  be  appointed  to  Ricnard  Hush, 
Secretary'  of  the  Treasury,  he  being  unable  to  perform  his  duties  by  severe  illness,  or  until 
the  inability  should  cease. 

On  thn  4th  of  March,  1829,  President  Jackson  appointed  James  A.  Hamilton  to  take  charge 
of  the  Department  of  State  until  Governor  Van  Buren  should  arrive  in  the  city. 

On  th«>  24th  of  April,  Iff^^  President  Jackson  appointed  Asbury  Dickens  Secretary  of  tho 
Treasury  until  the  return  of  Mr.  Ingham  to  the  city. 

On  the  7th  of  July,  1829,  President  Jackson  appointed  William  B.  Lewis  acting  Secretary      — 
of  War  during  the  absence  of  the  Secretary. 

On  the  8th  of  July,  1829,  President  Jackson  appointed  Richard  H.  Bradford  to  take  charge       .« 
of  tho  Navy  Depariment  and  perform  the  duties  thereof  in  the  absence  of  the  Secret^iry  of 
the  Navy. 

On  the  J  9th  of  August,  1829,  President  Jackson  appointed  William  B.  Lewis  acting  Sec-        — 
re  tary  of  War  during  the  absence  of  the  Secretary  ot  War. 

On  the 7th  of  November,  1829,  President  Jackson  appointed  J.  0.  Randolph  to  perform       O 
the  duties  of  Secretary  of  War  until  the  return  of  the  Secretary,  John  H.  Eaton,  he  being 
absent. 

On  rhe  12th  of  June,  ]8:)0,  President  Jackson  authorized  Philip  G.  Randolph  to  act  as 
Secretary  of  War  while  John  H.  Eaton,  the  Secretary,  should  be  absent. 

On  the  8th  of  March,  1831,  President  Jackson  authorized  Philip  G.  Randolph  to  act  as 
Secretary  of  War  during  the  confinement  of  the  Secretary  by  sickness. 

On  the  rJth  of  March,  1831,  President  Jackt^on  authorized  John  Boyle,  chief  clerk  of  the 
Navy  Department,  to  act  as  Secretary  of  tho  Navy  during  the  n^^ssary  absence  of  Mr. 
Branch,  the  Secretary,  from  the  duties  of  the  department. 

On  the  12th  of  May,  1831,  President  Jackson  authorized  John  Boyle  to  take:  charge  of  the 
office  of  the  Secretary  of  the  Navy  and  perform  its  duties  until  a  successor  to  Mr.  John 
Branch,  the  Secretary,  who  had  notified  the  President  that  he  should  leave  the  city  ''this 
day,**  could  be  appointed,  and  arrive  and  take  charge  of  the  office. 

On  tho  16th  ot  June,  18;i],  President  Jackson  authorized  John  Boyle,  chief  clerk  of  the 
Navy  Department,  to  act  as  Secretary  of  the  Navy  during  the  absence  from  the  scat  of  gov- 
ernment of  Levi  Woodbury,  the  Secrataiy. 
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On  the  IStli  of  Juno,  18!^,  President  Jacknon  authoTizc<1  Philip  O.  Randolph,  chief  clerk 
in  the  War  Oflicts  to  discharp^e  the  duties  of  that  office  until  a  successor  to  ^lajor  Eaton 
should  be  appointed. 

On  the  21^t  of  .June,  183 J,  PrenidcDt  Jackson  appointed  Asbury  Dickins,  chief  clerk  of 
the  Trt'a,Miiry  I)«'purtnient,  to  i»erf(irin  the  duties  Te<iuin*d  by  law  of  the  Secretary  of  the 
Treasury  until  the  nrrival  of  Mr.  Mcl^ne,  appointed  successor  to  Mr.  Inj^ham. 

On  the  2nth  of  July,  1K?I,  President  Jackson  uppointtMi  Ko^r  Ij.  Taney,  Attorney  Oen- 
eral,  to  tuk(>  charp^e  of  the  Department  of  War  "on  the  "■ilni  instant^  and  execute  the  UutAes 
theriMif  uniil  the  arrival  of  (Jovernor  Cjwh." 

On  tlio  lOth  of  Aujrust,  1.S31,  I'resident  Jackson  authorized  John  Boyle,  chief  clerk  of 
the  Navy  Department,  to  act  as  8<»cretary  of  the  Navy  in  the  absence  of  the  Secretary,  Levi 
Woodbury.  fr<»ni  the  seat  of  government. 

On  the  l(Jth  of  Aupust,  \S'M,  President  Jackson  appointed  Daniel  IJrent^  chief  clerk  ot 
the  Department  of  State,  to  act  as  Secretary  of  State  (luring  the  absence  of  the  Secretary 
from  the  seat  of  government. 

On  the  l*4ith  of  September,  1831,  President  Jackson  authorized  Rog-er  B.  Taney,  Attorney 
General,  to  act  as  Secretary  of  War  during  the  absence  from  the  seat  of  goverameut  of 
Crovernor  Cass. 

On  the  13th  of  September,  1831,  President  Jackson  appointed  Louis  McLane,  Secretary 
of  the  Treasury,  to  take  eharpe  of  th«^  War  Department  during  the  absence  of  Governor 
Cuss,  Secretary,  and  Rogrer  B.  Taney,  acting  Secretary. 

On  the  18th  of  Oi-tober,  1831,  President  Jackson  apjio'nted  Asbury  Dickins,  chief  clerk  of 
the  Treasury  Department,  to  perform  the  duties  of  Secretary  of  the  Treasury  during  the 
absence  of  the  Secretary. 

On  the  18th  of  October,  IStU,  President  Jackson  authorized  Levi  Woodbury.  Secretary  of 
the  Navy,  to  take  charge  of  the  Department  of  War  and  perform  the  duties  of  Secretary  of 
War,  during  the  absence  c»f  the  S«K*retary  of  War. 

On  the  17th  of  March,  1832,  President  ,7ackson  authorized  Asbury  Dickins,  chief  clerk  of 
the  Treasury  Department,  to  take  charge  of  that  department  and  perform  the  duties  of  Secre- 
tary of  the  Treasury  during  the  indisposition  of  Mr.  McLane. 

On  the  Hth  of  June,  1832,  President  Jackson  autlioriz(Hl  ,John  Robb,  chief  clerk  of  the 
War  Department,  to  perform  the  duties  of  Secretary  of  War  during  the  absence  of  the 
Secretary. 

On  the  Ifith  of  July,  1 832,  President  Jackson  appt)inted  John  Robb,  chief  clerk  of  the 
War  D<*partment,  to  act  as  Secretary  of  War  during  the  absence  of  the  Secretary. 

On  the  21st  of  July,  1833,  President  Jackson  appointed  Daniel  Brent,  chief  clerk  of  the 
Department  of  State,  to  exercise  the  duties  and  perform  the  functions  of  Secretary  of  State 
**in  the  event  of  the  abseueo  from  the  seat  of  governmrut  of  the  Secretary  during  the  pros 
eut  summer  or  approaching  autumu.  and  during  the  continuance  of  such  absence." 

On  the  23<i  of  Jul^-,  1K{2,  President  .Jackson  appointed  John  Boyle  to  discharge  the  duties 
of  Secretiiry  of  the  Navy  **in  the  absence  of  the  Seeretary  at  any  time  between  this  date 
and  the  1st  of  October  next/' 

On  the  I8lh  of  July,  1"^33,  President  Jackson  authorized  Asbury  Diekins,  chief  clerk  ot 
the  Treasury  Department,  to  ]>erform  the  duties  of  Secretary  of  the  Treasuiy  in  case  of  the 
absence  from  the  seat  of  government  or  sickness  of  tlie  Secretary. 

On  the  i^th  of  November,  1832,  President  Jackson  authorized  Asbur^'  Diekins,  chief  clerk 
of  the  Treasury  Department,  during  the  absence  of  the  Secretary  of  the  Treasury,  tu  perform 
the  duties  of  that  ofiieo. 

On  the  I2th  t>f  Novendjcr,  1832,  President  Jackson  authorized  John  Robb,  chief  clerk  of 
the  War  Department,  to  act  as  Secretary  of  War  during  the  absence  of  the  Secretarv. 

On  the  (itii  of  May,  183^^,  President  Jackson  appointed  Asbury  Dickins,  chief  cleric  of  the 
Treasury  l)(*partniont,  to  perform  the  duties  of  the  S«.H;r«'tary  of  the  Treasury,  in  the  absence 
of  that  otiicer  from  the  seat  of  government. 

On  the  tith  of  May,  1833,  President  Jackson  appointed  John  Robb  acting  Secretary  of 
War  during  the  absence  of  the  Secretary. 

On  the  loth  of  May,  1833,  President  Jackson  authorized  Louis  McLane,  Secretary  of  the 
Treasury,  to  p<.*rform  tlie  duties  and  functions  of  Secretary  of  State  during  the  absence  of 
Edward  Living>ton  trom  the  seat  of  goverinnent. 

On  the  2lhh  of  May,  1833,  President  Jackson  authorized  Asbury*  Dickins,  chief  clerk  of 
the  Treasury  Department,  to  perform  the  duties  of  S<'cretary  of  the  Treasury  foi  and  during 
the  absence  of  that  officer  from  the  seat  of  ffovernment. 

On  the  r>th  of  June,  lo33,  President  Jackson  authorized  Daniel  Brent,  chief  clerk  in  the 
Departnu*nt  of  State,  to  act  as  Secretary  of  State  during  the  absence  of  the  Secretary  from 
the  seat  of  government. 

On  the  (ith  of  June,  1833,  Pawident  Jackson  appointed  John  Robb  to  be  acting  Secrelaty 
of  War  during  the  absence  of  the  Secretary. 

On  the  5th  of  June,  1833,  President  Jackson  appointed  John  Boyle  to  ))e  acting  Secretary 
of  the  Navy  **  during  the  absence  at  any  time  wittiin  the  present  year  of  the  honorable  Levi 
Woodbury." 

On  the  13th  of  June,  1833,  Freeidcnt  Jackson  appointed  Daniel  Brent  to  perform  the  duties 
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of  Secretary  of  State  if  the  Secretary  should  **  be  at  aay  time  indisposed  or  absent  from  the 
seat  of  government." 

On  the  10th  of  August,  1833,  President  Jackson  authorized  Asbury  Dickins,  "should  the 
Secretary  of  State  be  sick  or  absent  from  the  seat  of  government  before  my  return  to  Wash- 
ington,*' to  fterform  the  duties  during  such  sickness  or  absence. 

On  the  '2«Jth  of  September,  1833,  President  Jackson  appointed  JohuRobb  acting  Secretary 
of  War  in  the  absence  of  the  Secretary. 

On  the  11th  of  November,  1833,  President  Jackson  authorized  Asbury  Dickins,  chief  clerk 
of  the  Department  of  State,  to  perform  the  duties  of  Secretary  of  State  during  the  absence  of 
the  Secretary  from  the  seat  of  government. 

On  the  25th  of  June,  1834,  President  Jackson  authorized  McClintock  Young  to  take 
charge  of  the  Department  of  the  Treasury  until  a  successor  to  Mr.  Taney,  resigned,  should 
be  appointed. 

On  the  Sth  of  July,  1834,  President  Jackson  appointed  John  Boyle,  chief  clerk  of  the 
Navy  Department,  to  be  acting  Secretarv  of  the  Navy  during  the  absence  of  the  Secretary. 

On  the  rith  of  July,  1834,  President  Jackson  authorized  Asbury  Dickins,  chief  clerk  of 
the  Department  of  State,  to  perform  the  duties  of  Secretary  of  State  in  case  of  the  death,  ab- 
sence trom  the  seat  of  government,  or  sickness  of  the  Secretary  of  State  *'  during  my  absence." 

On ,  President  Jackson  authorized  John  Forsyth  to  discharge  the  duties  of  Sec- 
retary of  War  during  the  absence  of  the  Secretary. 

On ^  President  Jackson  authorized  M.  Dickerson  to  discharge  the  duties  of  Sec- 
retary of  War  during  the  absence  of  the  Secretary. 

On  the  8th  of  May,  18.M,  President  Jackson  appointed  Mahlon  Dickerson  acting  Secretary 
of  War  during  the  absence  of  the  Secretary. 

On  the  J  1th  of  October,  1834,  President  Jackson  appointed  Asbury  Dickins,  chief  clerk 
of  the  Department  of  State,  to  act  as  Secretary  of  State  during  the  absence  of  that  ofHcer 
from  the  seat  of  government. 

On  the  19th  of  January,  1835,  President  Jackson  authorized  Mahlon  Dickerson,  Secre- 
tary of  the  Navy,  to  perform  the  duties  of  Secretary  of  War  during  the  illness  of  that  officer 

On  the  2d  of  May,  1835,  President  Jackson  authorized  Asbury  Dickins  to  perform  the 
duties  of  Secretary  of  State  during  the  absence  of  Mr.  Forsyth  from  the  seat  of  government. 

On  the  7th  of  May,  1835,  President  Jackson  appointed  John  Boyle,  chief  clerk  of  the  Navy 
Department,  to  act  as  Secretary  of  the  Navy  during  the  absence  of  Mr.  Dickerson  from  the 
seat  of  government. 

On  the  18th  of  May,  18')5,  President  Jackson  appointed  Gary  A.  Harr^/s  to  act  as  Secre- 
tary of  War  during  the  absence  of  the  Secretary. 

On  the  (Hh  of  July,  18^^,  President  Jackson  appointed  Asbury  Dickins  to  act  as  Secre- 
tary of  State  during  the  absence  of  Mr.  Forsyth. 

On  the  1st  of  July,  I8^i5,  President  Jackson  designated  McClintock  Young  to  perform  the 
duties  of  Secretary  of  the  Treasury  **  at  any  periods  of  absence  by  the  present  Secretary 
during  the  ensuing  montiis." 

On  the  31st  of  August,  1835,  Presid  nt  Jackson  authorized  Asbury  Dickins  to  act  as 
Secretary  of  State  during  the  absence  of  Mr.  Forsyth  from  the  seat  of  government. 

On  the  28th  of  Septeuiber,  1835,  President  J tickson  authorized  Asbury  Dickins  to  act  a^ 
Secretary  of  State  during  the  absence  of  Mr.  Forsyth  from  the  seat  of  government. 

On  the  20th  of  October,  18;^,  President  Jackson  empowered  McClintock  Young  to  per- 
form the  duties  of  Secretary  of  State  '*  while  the  present  Secretary  is  absent  from  the  city  of 
W^ashington." 

On  the  23d  of  October,  1835,  C.  A.  Harris  was  appointed  by  President  Jackson  to  act  as 
Secretary  of  War  during  the  temporary  absence  of  the  Secretary. 

On  April  29,  1836,  C.  A.  Harris  was  appointed  by  President  Jackson  to  act  as  Secretary 
of  War  during  the  temporary  absence  of  the  Secretary. 

On  the  27th  of  May,  183(5,  President  Jackson  authorized  C.  A.  Harris  to  act  as  Secretary 
of  War  during  the  temporary  absence  of  the  Secretary. 

On  the  7th  of  July,  I8ii6,  President  Jackson  empowered  Asbury  Dickins,  chief  clerk  of 
the  Department  of  Statt*,  to  act  as  Secretary  of  State  *'  in  case  of  the  death,  absence  iVom 
the  seat  of  government,  or  inability  of  the  Secretary  during  my  absence  froip  the  seat  of 
government." 

On  the  9th  of  July,  183G,  President  Jackson  appointed  John  Boyle,  chief  clerk  of  the 
Navy  Department,  to  discharge  the  duties  of  Secretary  ot  the  Navy  during  the  absence  of 
Mahiuu  Dickerson,  Secretary,  from  the  seat  of  government. 

On  the  18th  of  July,  1836,  President  Jackson  authorized  C.  A.  Harris  to  act  as  Secretary 
of  War  during  the  temporary  absence  of  that  officer  from  the  seat  of  government. 

On  the  8th  of  September,  18.^,  President  Jackson  authorized  C.  A.  Harris  to  act  as  Secre- 
tary of  War  during  the  temporary  absence  of  that  officer  from  the  seat  of  government. 

On  the  5th  of  October,  183C,  President  Jackson  authorized  C.  A.  Harris  to  act  as  Secre- 
tary of  War  during  the  temporary  absence  of  that  officer  from  the  seat  of  government. 

On  the  25th  of  October,  1836,  Piesident  Jack«ou  authorized  Benjamin  F.  Butler,  Attorney 
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General,  to  act  as  Secretary  of  War,  that  office  having  become  vacant,  until  the  vacanejr 
ahuu'd  be  filled. 

On  the  ilSih  of  June,  1837,  President  Van  Buren  authorized  Aaron  O.  Dayton,  chief  clerk 
of  the  Department  of  State,  to  discharfre  the  duties  of  Secretary  of  State  during  ihe  tempo* 
rary  abi^ence  of  that  officer  from  the  st^at  of  ^vcniment 

On  the '4^th  ofOct«)ber,  18;^,  President  Van  Uuren  authorized  McClintock  Yjuiigto  dis- 
charge the  duties  of  Secretary  of  the  Treasury  **  whenever  that  officer  may  be  absent  from 
the  seat  of  government/' 

On  the27ih  of  Ociob<?r,  1837,  President  Van  Bnren  authorized  John  Boyle,  chief  clerk  oi 
the  Navy  Department,  to  act  as  Secretary  of  the  Navy  during  tlic  absence  of  the  Secretary 

On  the  21st  of  July,  18:$8,  President  Van  Buren  authorized  John  Boyle,  chief  clerk  of  the 
Itavy  Department,  to  act  as  Secretary  of  the  Navy  during  the  absence  of  the  S(H;retary. 

On  the  1st  of  July,  l(^*o8.  President  Van  Buren  authorized  McC.  Young  to  act  as  Secre- 
tary of  the  Treasury  during  the  absence  of  the  Secretary,  and  in  case  of  the  illneaa  or 
absence  of  Mr.  Young,  Samuel  McKean  to  perform  the  duties. 

On  the  *<21st  of  July,  IH^VJ,  President  Van  Buren  authorized  Aaron  Vail,  chief  clerk  of  the 
Department  of  State,  to  discharge  the  functions  of  Secretary  of  State  **  in  the  event  of  the 
absence  of  the  Secretary  from  the  seat  of  govern nieut." 

On  the  6th  of  October,  1838,  President  Van  Buren  authorized  John  Boyle,  chief  clerk  of 
the  Navy  Department,  to  act  as  Secretary  of  the  Navy  during  the  absence  of  the  Secretary. 

On  the  *24th  of  April,  1839,  President  Van  Buren  authorizeif  McClintock  Young  to  perform 
the  duties  of  Secretary  of  the  Treasury  during  the  absence  of  the  Secretary. 

On  the  8th  of  June,  1839,  President  Van  Buren  authorized  Aaron  Vail,  chief  clerk  of  the 
State  Department,  to  act  as  Secretary  of  State  during  the  absence  of  the  Secretary  from  the 
■eat  olf  government. 

On  the  15th  of  June,  1630,  President  Van  Buren  authorized  McClintock  Young  to  act  as 
Secretary  ^*  in  the  event  of  the  sickness  or  absence  of  Levi  Woodbury  between  this  date  and 
the  10th  of  October  next." 

On  the  28th  of  August,  1840,  President  Van  Bnren  authorized  J.  L.  Martin,  chief  clerk 
of  the  Department  ot  State,  to  perform  the  duties  of  Secretary  of  State  during  the  absence 
vf  that  officer  from  the  seat  of  government. 

On  the  IGth  of  October,  1840,  President  Van  Buren  authorized  J.  L.  Martin,  chief  clerk 
of  the  Department  of  State,  to  perform  the  duties  of  Secretary  of  State  during  the  absence  of 
that  officer  from  the  seat  of  government. 

On  the  3d  of  March,  1841,  Pn\sidont  Van  Buren  appointed  McClintock  Young,  chief 
clerk  of  the  Treasury  Department,  to  perform  temporarily  the  duties  of  S<fcretary  of  the 
Treasury  until  a  successor  to  Mr.  Woodbury,  resigned,  should  be  sworn  into  office  accord- 
ing to  law. 

On  the  19th  of  Masch,  1841,  President  Harrison  appointed  John  D.  Simms  Acting  Secre- 
iary  of  the  Navy  during  the  absence  of  the  Secretary  from  the  seat  of  government. 
.   On  the  27th  of  Aprfl,   1841,  President  Tyler  appointed  Daniel  Fletcher  Webster,  chief 
clerk  of  the  Department  of  State,  to  perform  the  duties  of  Secretary  of  State  in  the  absence 
of  that  officer  from  the  scat  of  government. 

On  the  13th  of  September.  1841,  President  Tyler  appointed  McClintock  Young  to  perform 

the  duties  of  Secretary  of  the  Ti-ea-tury  until  a  successor  to  Mr.  Ewing,   late  Secretary, 

-Ihould  be  appointed,  qualified,  and  enter  upon  the  discharge  of  the  duties  of  head  of  the 

^^jTreasury  Department. 

tT  On  the  20th  of  October,  1841,  President  Tyler  appointed  William  S.  Derrick  to  perform 

^e  duties  of  Acting  Secretary  of  State  during  the  abseuce  of  Daniel  Fletcher  Webster, 
-  now  performing  those  duties,"  from  the  seat  of  government. 

On  the  30th  of  October,  1841,  President  Tyler  appointed  McClintock  Young  Acting  Secre- 
tary of  the  Treasury. 

On  the  14tli  of  December,  1842,  President  Tvler  appointed  McClintock  Young  to  perform 
the  duties  of  Secretary  of  the  Treasury  during  the  absence  of  Hon.  Walter  Forward  Ixom  the 
city  of  Washington. 

On  the  30th  of  June,  ]€42,  President  Tyler  appointed  McClintock  Young  to  perform  the 
duties  of  Seua'ctar^^'  of  the  Treasury  during  the  absence  of  Hon.  Walter  Fonvard  from  the  city 
of  Washington. 

On  the  20th  of  July,  1842,  President  Tyler  appointed  McClintock  Young  to  perform  the 
duties  of  SecreUiry  of  the  Treasury  during  the  sickness  of  Hon.  Walter  Forward. 

On  the  1st  ol  November,  J 8 42,  President  Tyler  aopoiuted  McClintock  Young  to  perform 
the  duties  of  Secretary  of  the  Treasury  during  the  absence  of  Hon.  Walter  Forward  from  the 
city  of  Washiufj^ton. 

On  the  1st  ol  March,  1843,  President  Tyler  appointed  McClintock  Young  to  act  as  Secre- 
tary of  the  Treasury  until  a  successor  to  Mr.  Forward  should  be  appointed  and  enter  upon 
the  discharge  of  his  duties. 

On  the  7th  of  June,  1842,  President  Tyler  appointed  McClintock  Young  to  perform  the 
duties  of  Secretary  of  the  Treasury  ''  during  the  abseuce  o/^he  Secretary  alter  the  oth  instant." 
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On  the  9th  of  May,  1843,  Presulent  'Jyler  appointed  Hnph  8.  Le^r^  to  act  as  Secretary' 
of  State  until  a  successor  to  Mr.  Webster,  late  Secretary  of  State,  should  be  appointed,  quali- 
fied, and  enter  on  the  discharge  of  the  duties. 

On  the  8th  of  June,  1843,  President  Tyler  appointed  William  S  Derrick  to  perform  the 
duties  of  Secretary  of  State  during  the  absence  of  Mr.  Lefj^are,  actin^jT  Secretary. 

On  the  24th  of  June,  1843,  President  Tyler  appointed  Abel  P.  Upshur  Secretary  of  State 
ad  interim  until  a  succecsor  should  be  appointed. 

On  the  31st  of  May,  1843,  President  Tyler  appointed  Samuel  Hume  Porter  Acting  Secic- 
tary  of  War  during  the  absence  of  the  Secretary. 

On  the  17th  of  August,  1843,  President  Tyler  appointed  William  S.  Derrick  Acting  Secre- 
tary of  State  during  the  absence  of  A.  P.  Upshur  from  the  seat  of  government. 

On  the  28th  of  August,  1843,  President  Tyler  (John  C.  Spencer,  Secretary  of  the  Treas- 
ury, ** intending  to  be  absent  from  the  seat  of  government  on  and  after  the  *iDth  instant  for 
two  weeks*')  appointed  McClintock  Young  to  act  as  Secretary  of  the  Treasury  "during 
such  period,  should  the  Secretary  be  so  long  .absent.'* 

On  the  29th  of  February,  1844,  President  Tyler  appointed  John  Nelson,  Attorney  Gene- 
ral, Secretary  of  State  ad  interim  until  a  successor  to  Mr.  Upshur  should  be  appointed. 

On  the  2d  of  May,  1844,  President  Tyler  appointed  MeClintock  Young  to  perform  the 
duties  of  Secretary  of  the  Treasury'  until  a  successor  to  J.  C.  Spencer  should  be  appointed 
and  (qualified. 

On  the  28th  of  September,  1844,  President  Tyler  appointed  Richard  K.  Oralis  Acting  Sec- 
retary of  State  during  the  absence  of  John  C.  Calhoun  from  the  soat  of  government. 

On  the  2d  of  April,  1845,  President  Polk  appointed  John  Y.  Mason,  Attorney  General,  to 
bo  Secretary  of  State  ad  interim  during  the  "temporary  absence  of  James  Buchanan,  Secre- 
tary of  that  Dej)artment,  from  the  seat  of  government. 

On  the  4th  of  August,  1845,  President  Polk  appointed  John  Y.  Mason,  Attorney  General, 
to  be  Acting  Secretary  of  State  during  the  temporary  absence  of  Mr.  Buchanan  from  the 
8?at  of  government. 

On  the  31st  of  March,  1846,  President  Polk  appointed  Nicholas  P.  Trist  to  bo  Acting 
Secretary  of  State  during  the  absence  of  Mr.  Buchanan  from  the  seat  of  government. 

On  the  2d  of  September,  1846,  President  Polk  appointed  Nicholas  P.  Trist  to  be  Acting 
Secretary  of  State  during  the  absence  of  Mr.  Buchanan  from  the  seat  of  government. 

On  the  7th  of  October,  1846,  President  Polk  appointed  McClintock  Young  to  perform  the 
duties  of  Secretarv  of  the  Treasury  during  the  absence  from  the  city  of  Robert  J.  Walker, 
Secretary  of  the  Treasury. 

On  the  4th  of  March,  1847,  President  Polk  appointed  Nicholas  P.  Trist  Acting  Secretary 
of  State  during  the  absence  of  Mr.  Buchanan  from  the  seat  of  government. 

On  the  3l8t  of  March,  1847,  President  Polk  appointed  Nicholas  P.  Trist  Acting  Secretary 
of  State  during  the  absence  of  Mr.  Buchanan  from  the  seat  of  government. 

On  the  4th  of  August,  1847,  President  Polk  appointed  William  S.  Derrick  to  be  Acting 
Secretary  of  State  during  the  absence  of  Mr.  Buchanan  from  the  seat  of  government 

On  the  22d  of  June,  1847,  President  Pulk  appointed  John  Y.  Mason,  Secretary  of  tho 
Navy,  to  be  Acting  Secretary  of  State  during  the  absence  of  Mr.  Buchanan,  **to  take  effect 
the  28th  instant." 

On  thc2lstof  July,  1847,  Presidcfnt  Polk  appointed  McClintock  Young  to  perform  the 
duties  of  Secretary  of  the  Treasury  during  the  absence  from  the  seat  of  government  of  Robert 
J.  Walker,  *'  he  intending  to  be  absent  after  the  22d  instant." 

On  the  loth  of  October,  1847,  President  Polk  ai»point(id  McClintock  Young  to  perform  the 
duties  appertaining  to  the  office  of  Secretary  of  trie  Treasury  iJuring  the  ab.«eiice  of  Robert 
J.  Walker. 

On  the  9th  of  December,  1847,  President  Polk  appointed  McClintock  Young  to  perform 
the  duties  appertaining  to  the  office  of  Secretary  of  the  Treasury  during  tho  sickness  of 
Robert  J.  Walker. 

On  tho  10th  of  April,  1848,  President  Polk  appointed  John  Appleton,  chief  clerk  of  the 
State  Department,  to  be  acting  Secretary  of  State  during  the  absence  of  the  Secretary  from 
the  seat  of  government.  ' 

On  the  2()th  of  May,  1848,  President  Polk  appointed  Archibald  Campbell,  chief  clerk  of 
the  War  Department,  to  bo  Acting  Secretary  of  War  during  the  temporary  absence  of  the 
Secretary  from  the  seat  of  government. 

On  the  17th  of  August,  1848,  President  Polk  appointed  McClintock  Young  to  act  as  Sec- 
retary of  the  Treasury  during  the  temporary  absence  of  Secretary  Walker  from  the  seat  of 
goveniment.  ^ 

On  the  2d  of  September,  1848,  President  Polk  appointed  Isaac  Toucey,  Attorney  General, 
to  act  as  Secretary  of  State  during  the  temporary  absence  of  the  Secretary. 

On  the  2d  of  September,  1848,  President  Polk  appointed  John  Y.  Mason,  Secretary  of  the 
Navy,  to  act  as  Secretary  of  War  during  the  temporary  absence  of  the  Secretary. 

On  the  2()th  of  November,  1848,  President  Polk  appointed  Isaac  Toucey,  acting  Secretary 
of  State  during  the  temporary  absence  of  Mr.  Buchanan  from  the  seat  of  government. 

On  tho  Gth  of  March,  1849,  President  Taylor  appointed  McClintock  Young  to  act  as  Sec> 
retary  of  the  Treasury  until  a  successor  to  Mr.  Walker  should  be  duly  appointed. 
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On  the  8th  of  March,  1849,  President  Taylor  ap^inted  Reverdv  Johnson  Attorney  (5en- 
eral,  to  act  as  Secretary  of  War  during  the  temporary  absence  of  the  Secretary  from  the  sesi 
of  government. 

On  the  Ist  of  October,  1849,  President  Taylor  appointed  William  S.  Perrick,  chief  clerk 
of  the  Department  of  State,  to  act  as  Secretary  of  State  in  the  absence  of  the  Secretary. 

On  the  8th  of  October,  1849,  President  Taylor  appointed  John  D.  McPherson  Acting  Sec- 
retary of  War  during  the  tenjporary  absence  of  Mr.  Crawford  "for  the  ensuing  ten  days." 

On  the  20th  June,  I8r)0,  President  TayUtr  appointed  John  McGinnis,  chief  clerk  of  the 
Treasury  Department,  to  act  as  Secretary  of  the  Treasury  during  the  absence  of  the  Secre- 
tary from  Washington. 

On  the  23d  of  July,  1850,  President  Fillmore  appointed  Major  G<'neral  Winfield  Scott 
Secretary  of  War  ad  interim  during  the  vacancy  occasioned  by  the  resignation  of  George 
W.  Cr(iwford. 

On  the  4th  of  October,  1850,  IVesidmt  Fillmore  appointed  William  S.  DeiTick,  chief  clerk 
of  the  State  Department,  to  Ih*  Acting  Secretary  ot  State  duriug  the  temporary  absence  of 
Mr.  Webster  from  the  seat  of  government. 

On  the  23d  of  Deccniber,  Ic'SO,  President  Fillmore  appointed  William  S.  Derrick,  chief 
clerk  of  the  State  Department,  to  be  Acting  Secretary  of  State  during  the  temporary 
absence  of  Mr.  Webster  from  the  seat  of  government. 

On  the  1st  of  March,  1851,  President  Fillmore  appointed  William  L.  Hodge  to  be  Acting 
Secretary  of  the  Treasury  ad  intetim  during  the  illness  of  the  Secretary. 

On  the  3l8t  of  March,  1851,  President  Fillmore  appointed  William  S.  Derrick,  chief  clerk 
of  the  Department  of  State,  to  be  Acting  Secretary  of  State  during  the  absence  of  Mr. 
Webster. 

On  the  10th  of  May,  1851,  President  Fillmore  appointed  William  S.  Derrick,  chief  clerk  of 
llie  Department  of  State,  to  be  Acting  Secretary  ot  State  during  the  absence  of  Mr.  Webster. 

On  the  1 3th  of  May,  1851,  President  Fillmore  appointed  C.  M.  Conrad,  Secretary  of  War, 
to  be  Acting  Secretary  of  the  Navy  ad  interim  during:  the  absence  of  the  Secretary. 

On  the  IGthof  June,  1851,  President  Fillmore  app«i>inted  William  L.  Hodge,  Assistant  Sec- 
retary, to  act  as  Secretar)'  of  the  Treasury  during  tlie  alisence  of  the  Secretary. 

On  the  2()th  of  June,  1851,  President  Fillmore  appointed  William  S.  Derrick,  chief  clerk 
of  the  Department  of  State,  to  be  Acting  Secretary  of  State  during  the  temporary  absence  of 
Mjt.  Webster. 

On  the  llth  of  July,  1851,  President  Fillmore  appointed  Charles  M.  Conrad,  Secretary  of 
W'ar,  to  act  as  Secretary  of  the  Navy  during  the  teni^  orary  absence  of  Mr.  Graham  from  the 
seat  of  (ioveniment. 

On  the  l4th  of  July,  1851,  President  Fillmore  appointed  William  S.  Derrick,  chief  clerk 
of  the  Department  of  State,  to  be  Acting  St^cretary  ot  State  during  the  absence  of  Mr.  Webster. 

On  the  4th  of  Auijjust,  1851,  President  Fillmore  a])poiuted  W.  A.  Graham,  Secretary  of  the 
Navy,  to  be  Acting  Secretary  of  War  durinp:  the  temporary  absence  of  Mr.  Conrad. 

On  the  4th  of  August,  1851,  President  Fillmore  appointed  William  L.  Hodge  to  act  as 
Secretary  of  the  Treasury  during  the  absence  of  the  Secretary. 

On  the  3d  of  August,  1851,  Pre'*ident  Fillmore  appointed  W.  A.  Graham,  Secretary  of  the 
Navy,  to  jje  Acting  Secretary  of  the  Interior  during  the  absence  of  Secretary  A.  U.  H.  Stuart 
from  the  city. 

On  the  13th  of  September,  1851,  President  Fillmore  appointed  William  A.  Graham,  Sec- 
retary of  the  Navy,  to  act  as  Secretary  of  War  during  the  absence  of  that  Secretary. 

On  the  13th  of  September,  1851,  President  Fillmore  appointed  William  L.  Hodge  Acting 
Secretary  of  the  Treasury  during  the  absence  of  the  Secretary. 

On  the  2*2d  of  September,  1^^51,  President  Fillmore  appointed  Major  General  Winfield 
Scott  Acting  Secretary  of  War  during  the  temporary  absence  of  the  Secretary. 

On  the  2,5th  of  September,  1851,  President  Fillmore  appointed  John  J.  Crittenden,  Attor- 
ney General,  to  perform  the  duties  of  Secretary  of  State  until  the  return  fo  the  scat  of  govern- 
ment of  Daniel  Webster,  Secretary  of  State. 

On  the  2t)th  of  November,  185J,  President  Fillmore  appointed  William  L.  Hodge  to  act  as 
Secretary  of  the  Treasury  until  the  return  of  Secretary  Corwin. 

On  the  20th  of  February,  1852,  President  Fillmore  appointed  William  S.  Derrick,  chief 
clerk  of  the  Department  of  State,  Acting  Secretary  of  State  in  the  absence  of  Mr.  Webster. 

On  the  21st  of  February,  1j!<52,  President  Fillmore  a})pointed  William  L.  Hodge  to  be 
Acting  Secretary  of  the  Treasury  in  the  absence  of  Secretary  Corwin. 

On  the  1st  of  March,  1852,  President  Fillmore  appointed  William  L.  Hodge  Acting  Secre- 
tary of  th<*  Treasury  in  the?  absence  of  Secn-tary  Corwin. 

On  the  19th  of  March,  1852,  President  Fillmoie  appointed  William  Hunter  Acting  Secre- 
tary of  State  in  the  abvSl-nce  of  Mr.  Webster. 

On  the2t)th  of  April,  lJi52,  President  Fillmore  appointed  William  L.  Hodge  Acting  Secre- 
tary of  theTrea.sury  duriug  the  indisposition  of  Secretary  Corwin. 

On  the  2d  of  November,  1850,  President  Fillmore  appointed  Charles  M.  Conrad,  Secre- 
tary of  War,  to  act  as  Secretary  of  the  Navy  during  the  absence  of  that  Secretary. 

On  the  Ist  of  May,  1852,  President  Fillmore  appointed  William  Hunter  to  act  slu  Secr« 
lory  of  State  in  the  absence  of  Mr.  Webster. 
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On  the  19th  of  May,  1852,  Pre»ident  Fillmore  appointed  William  A.  Graham,  Secretary 
of  the  Navy,  to  act  as  Secretary  of  War  in  the  absence  of  Mr.  Conrad. 

On  the  24th  of  May,  1852,  Prenidcnt  Fillmore  appointed  William  L.  Hodge  to  act  as  Sec- 
retary of  the  Treasury  in  the  absence  of  Secretary  Curwin. 

On  the  10th  of  June,  1852,  President  Fillmore  appointed  William  L.  Hodge  to  ast  as 
Secretary  of  the  Treasury  in  the  absence  of  Secretary  Corwin. 

On  the  6th  of  July,  1852,  President  Fillmore  appointed  William  Hunter,  chief  clerk  of  the 
Department  of  State,  to  act  as  Secretary  of  State  in  the  absenco  of  Mr.  Webster. 

On  the  19th  of  August,  1852,  President  Fillmore  appointed  John  P.  Kennedy  Acting  Sec- 
retary of  War  during  the  absence  of  Secretary  Conrad. 

On  the  27th  of  August,  1852,  President  Fillmore  appointed  William  L.  Hodge  Acting 
Secretary  of  the  Treasury  in  the  absence  of  Secretary  Corwin.  ^ 

On  the  2d  of  September,  18^2,  President  Fillmore  appointed  Charles  M.  Conrad,  l^cretary 
of  War,  to  be  Acting  Secretary  of  State  in  the  absence  of  Mr.  Webster. 

On  the  4th  of  October,  1852,  President  Fillmore  appointed  William  L.  Hodge  to  be  Acting 
Secretary  of  th«  Treasury,  Mj".  Secretary  Corwin  being  unable  by  sickness  to  perform  the 
duties  of  the  office. 

On  the  28th  of  October,  1652,  President  Fillmore  appointed  William  L.  Hodge  Acting 
Secretary  of  the  Treasury  in  the  absence  of  Mr  Corwin. 

On  the  3l8t  of  December,  1852,  President  Fillmore  appointed  William  L.  Hodge  to  act  as 
Secretary  of  the  Treasury  during  the  sickness  of  Mr.  Corwin. 

On  the  15th  of  January,  1853,  President  Fillmore  appointed  William  L.  Hodge  to  act  as 
Secretary  of  tb(i  Treasury  during  the  sickness  of  Mr.  Curwin. 

On  the  3d  of  March,  1*853,  President  Fillmore  appointed  William  L.  Hodge  to  act  as  Sec- 
retary of  the  Treasury  in  the  absence  of  Mr.  Corwin. 

Mr.  Curtis.  I  now  offer  documents  from  the  Department  of  the  Postmaster 
General.'  Thej  are  all  in  one  envelope,  (sending  some  papers  in  an  envelope 
to  the  managers.)  * 

The  Chiuf  Ju8TICB.  The  counsel  will  state  the  nature  of  the  documents. 

Mr.  Curtis.  They  are  documents  which  show  the  removals  of  postmasters 
during  the  session  of  the  Senate  and  ad  interim  appointments  to  fill  tiie  places. 
I  believe  they  are  all  of  that  character,  though  I  am  not  quite  sure.  Some  of 
them  I  know  are. 

Mr.  Manager  Butler.  They  are  exactly  of  the  same  kind  that  the  Senate 
Las  just  admitted. 

Mr.  Curtis.  1  should  like  to  have  those  read.     They  are  short. 

The  Chief  Justice.  The  Secretary  will  read  the  documents. 

The  Secretary  read  as  follows  : 

I  hereby  appoint  St.  John  B.  L.  Skinner  to  be  Acting  .First  Assistant  Postmaster  General 
ad  interim  in  place  of  Horatio  King,  now  Acting  Postmaster  General  under  the  law. 

JAMES  BUCHANAN. 
Washington,  February  8,  1861. 


Post  Office  Department, 

IVaahington,  D.  C,  AprU7,  1863. 

I,  Alexander  W.  Randall,  Postmaster  General  of  the  United  States  of  America,  certify 

that  the  foregoing  is  a  true  copy  of  the  original  order  on  file  in  this  department,  together 

with  extracts  from  the  records  in  said  case. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  caused  the  seal  of  the  Post  OfBc« 

[L.  8.  ]    Department  to  be  affixed  at  the  General  Post  Office  in  the  city  of  Washington  the 

day  and  year  above  written. 

ALEX.  W.  RANDALL, 

Postmaster  General, 


New  Orleans  Post  Office, 
Orleans  Parish,  Louisiana,  June  29,  1860. 

Samuel  F.  Marks,  Postmaster,  Let  this  office  be  placed  temporarily  in  the  hands  of  a 
special  agent  of  the  department,  to  be  appointed  by  the  Postmaster  General,  in  place  ot 
Samuel  F.  Marks,  removed. 

JAMES  BUCHANAN. 

Hon.  Joseph  Holt,  PostmasUr  Oeneral, 
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June  29,  ]8(i0. 
Instraetions  sent  to  D.  P.  Blair,  Bpecial  agent,  to  take  possession  of  tho  office  and  remoTe 

D.  P/ Blair  held  the  office  from  9th  July  to  September  4,  1660. 

Defalcation  of  the  lute  postmaster  of  New  York  city. 

[Ex.  Doc  No.  91,  38th  Conp^ress,  first  session,  House  of  Representatives.] 
Letter  of  Postmaster  General  Ilolt,  transmitting  report  in  reply  to  resolution  of  the  House 
of  the  5th  of  June,  JtiGO. 

Order  of  the  President, 

WASHlNOTfON,  May  10,  18f50. 

New  York  post  office,  New  York  county,  New  York  State— Isaac  V.  Fowler,  postmaster ; 
$75,000  bond. 

Let  this  office  be  placed  temporarily  in  the  hands  of  a  special  am^nt  of  the  Post  Office  Depart- 
ment, to  be  appointed  by  the  Postmaster  General,  in  place  of  Isaac  V.  Fowler,  removed. 

JAMES  BUCHANAN. 

Hon.  Joseph  Holt,  Postmaster  General, 

H.  St.  George  Ofpijtt,  Special  Ajfent. 

(See  printed  report  for  farther  proceedings.) 

January  21,  1861. 

Milwaukee  post  office,  Wisconsin,  Milwaukee  county — Mitchell  Steever.  postmaster,  (failed 
to  pay  draft ) 

Let  this  office  be  placed  temporaVily  in  the  hands  of  a  special  agent  of  the  Post  Office  Depart- 
ment, to  be  appointed  by  the  I'ost  Office  Department. 

JAMES  BUCHANAN. 

January  25,  1861. 

D.  M.  Bull,  s|)ecial  agent,  took  charge  6th  February,  1861,  and  subsequently  handed  over 
the  same  to  W.  A.  Bryant,  special  agent,  who  remained  in  charge  up  to  3Ist  March,  IcHil. 

I  hereby  appoint  St.  John  B.  L.  Skinner,  now  Acting  First  Assistant  Postmaster  General, 
to  be  Acting  Postmaiiter  General  ad  interim  in  place  of  Hon.  Montgomery  Blair,  now  tempo- 
rarily absent. 

ABRAHAM  LINCOLN. 

Washington,  Stptember2i,  1862. 

[Each  of  these  documents  is  attested  by  Postmaster  General  Randall  accord- 
ing to  the  fonn  before  given.] 

Mr.  CcjRTis.  1  now  offer  in  evid  nee,  reading  from  the  published  Executive 
Document*  of  the  Senate,  volume  four,  second  session  thirty-sixth  Congress, 
pnge  one,  a  message  of  President  Buchanan  to  the  Senate  in  respect  to  the 
office  of  Secretary  for  the  Department  of  War,  and  tho  manner  in  which  he  had 
filled  that  office  in  place  of  Mr.  Floyd,  and  accompanying  that  message  is  a  list 
of  the  names  of  those  persons,  as  shown  by  the  records  of  the  Department  of 
State,  who  had  discharged  the  duties  of  officers  of  the  cabinet  by  appointment 
made  in  the  recess,  and  those  confirmed  by  the  Senate,  as  well  as  those  acting 
ad  interim^  or  simply  acting.  This  list  is  printed  as  an  appendix  to  the  message, 
and  was  sent  into  the  Senate.     I  wish  that  message  to  be  read. 

Mr.  Manager  Butler.  The  difficulty  that  I  find  with  this  message,  Si^nators, 
ifi,  that  it  is  the  message  of  Mr.  Buchanan,  and  cannot  be  put  in  evidence  any 
more  than  the  declaration  ot"  anybody  else.  We  should  like  to  have  Mr. 
Buchanan  brought  here  undor  oath,  and  to  cross-examine  him  as  to  this.  There 
are  a  great  many  questions  I  should  like  to  ask  him  about  his  state  of  mind  at 
this  time ;  whether  he  had  that  clearness  of  perception  just  then  of  his  duties 
which  would  make  his  messages  evidence.  But  there  is  a  still  further  objection,  • 
and  that  ie,  that  most  of  the  message  is  composed  of  the  statements  of  Mr.  *•  J. 
S.  Black" — Jerr»miah  S.  Black — who  refused  to  have  anything  to  do  with  this 
<*4i8e  anyhow.     [Laughter.]     And  I  do  not  think  that  the  statements  of  those 
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gentlemen,  however  respectable,  are  to  be  taken  here  as  evidence.  Tliey  may 
be  referred  to  as  public  documents,  perhaps,  but  I  do  not  think  they  can 
be  put  in  as  evidence.  How  do  we  know  how  correctly  Mr.  Black  made  up  this 
list  or  his  clerks  ?  Are  you  going  to  put  in  his  statements  of  what  was  done, 
and  put  it  upon  us'or  yourselves  to  examine  to  see  whether  they  are  not  all  illu- 
sory and  calculated  to  mislead  ?     I  do  not  care  to  argue  it  any  further. 

Mr.  Johnson.  What  is  it  offered  for  ? 

Mr.  Curtis.  I  only  wish  the  Senate  to  understand  the  purpose  with  which 
we  offer  this,  and  that  will  be,  as  1  view  it,  argument  enough.  We  offer  it  for 
the  piurpose  of  showing  the  practice  of  the  government.  This  is  an  act  done 
by  the  head  of  the  government  in  connection  with  the  Senate  of  the  United 
States.     We  offer  to  show  that  act  as  a  part  of  the  practice  of  the  government. 

Mr.  Manager  fiiiTLER.  The  practice  of  the  government!  I  object,  once  for  all, 
to  the  practice  of  this  government  being  shown  by  the  acts  of  James  Buchanan 
and  Jeremiah  S.  Black.     If  you  choose  to  take  it,  I  have  no  objection. 

The  CuiBF  JuSTiCB.  The  Chief  Justice  will  submit  the  question  to  the 
Senate.  Senators,  you  who  are  of  the  opinion  that  the  evidence  just  offered 
shall  be  received  will  plecise  say  aye;  those  of  the  contrary  opinion,  no.  [Put- 
ting the  question.]  The  ayes  appear  to  have  it — the  ayes  have  it.  The  evi- 
dence is  admitted. 

Mr.  Curtis.  The  message  is  short,  and  I  desire  it  to'  be  read. 

The  Secretary  read  as  follows : 

MESSAGE  FROM  THE   PRESIDENT  O^  THE  UNITED  STATES  IN  ANSWER  TO  A  RESOIAT'riON 
OF  THE  SENATE  RESPECTING  THE  VACANCY  IN  THE  OFFICE  OF  SECRETARY  OF  WAR. 


• 


To  the  Senate  of  the  United  States  : 

In  compliance  with  a  resolution  of  the  Senate,  passed  on  the  10th  instant,  requesting  me 
to  inform  that  body,  if  not  incompatible  with  the  {)ublic  interest,  "  whether  John  B.  Floyd, 
whose  appointment  as  Secretary  of  War  was  confirmed  by  the  Senate  on  the  6th  of  March, 
1857,  srill  continues  to  hold  said  office,  and  if  not,  when  and  how  said  office  became  vacant; 
and  further  to  inform  the  Senate  how  and  by  whom  the  duties  of  said  office  are  now  dis- 
charged ;  and  if  an  appointment  of  an  acting  or  provisional  Secretary  of  War  has  been  made, 
how,  when,  and  by  what  authority  it  was  so  maae,  and  why  the  fact  of  said  appointment  has 
not  been  c^ninmnlcated  to  the  Senate,"  I  havd  to  inform  the  Senate  that  John  B.  Floyd,  the 
late  Secretary  of  the  War  Department,  resigned  that  office  on  the  29tli  day  of  December  last, 
and  that  on  the  Ist  day  of  January  instant  Joseph  Holt  was  aiithorized  by  me  to  pi^rform  the 
duties  of  the  said  office  until  a  successor  shoula  be  appointed  or  the  vacancy  filled.  Under 
this  authority  the  duties  of  the  War  Department  have  been  performed  by  Mr.  Holt  from  the 
day  last  mentioned  to  the  present  time. 

The  power  to  carry  on  the  business  of  the  government  by  means  of  a  provisional  appointment 
when  a  vacjincy  occurs  is  expressly  given  by  the  act  of  February  13, 1795,  which  enacts  **  that 
in  case  of  vacancy  in  the  office  of  Secretary  of  State,  Secretary  of  the  Treasury,  or  of  the  Secre- 
tary of  the  Department  of  War,  or  any  officer  of  either  of  the  said  departments,  whose  appoint- 
ment is  not  in  the  head  thereof,  whereby  they  cannot  perform  the  duties  of  their  said  respective 
offices,  it  shall  be  lawful  for  the  President  of  the  United  States,  in  c^ise  he  shall  think  it 
necessary,  to  authorize  any  i)er8on  or  persons,  at  his  discretion,  to  perform  the  duties  of  the 
said  respective  offices  until  a  successor  be  appointed  or  such  vacancy  filled :  Provided^ 
That  no  vacancy  shall  be  supplied,  in  manner  aforesaid,  for  a  longer  period  than  six 
months." 

It  is  manifest  that  if  the  power  which  this  law  gives  had  been  withheld  the  public  interest 
would  frequently  suffer  very  serious  detriment.  Vacancies  may  occur  at  any  time  in  the 
most  important  offices  which  cannot  be  immediately  and  permanently  filled  in  a  manner 
satiHfactx)ry  to  the  appointing  power.  It  was  wise  to  make  a  provision  which  would  enable 
the  Prosident  to  avoid  a  total  suspension  of  business  in  the  interval,  and  equally  wise  so  to 
limit  the  executive  discretion  as  to  prevent  any  serious  abuse  of  it.  This  is  what  the  framers 
of  the  act  of  1795  did,  and  neither  the  policy  nor  the  constitutional  validity  of  their  law  has 
been  questioned  for  sixty-five  years. 

The  practice  of  making  such  appointments,  whether  in  a  vacation  or  during  the  session  of 

Congress,  has  been  constantly  followed  during  every  administration  from  the  earliest  period 

of  the  government,  and  its  perfect  lawfulness  has  never,  to  my  knowledge,  been  que.stioned 

or  denied.     Without  going  back  further  than  the  year  ]fcS29,  and  without  takmg  into  the  cal- 

.  culation  any  but  the  chief  officers  of  the  several  ^departments,  it  will  be  found  that  provisional 
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appointments  to  fill  vacatirios  were  made  to  the  niimlier  of  one  tinndred  and  Revoniv-nine, 
front  the  Ctomnumcemcut  of  General  JHekHon*8  adminiRtration  to  t)|p  close  of  General  Pierc*e*fl. 
This  number  would  probably  be  jfi^roatly  increased  if  all  the  cases  which  occurred  in  the  sub> 
ordinate  offices  and  bureaus  were  added  to  the  count.  Some  of  tht^m  were  made  while  the 
Senate  was  in  session ;  some  which  were  made  in  vacation  were  continued  in  force  long  after 
the  Senate  assembled.    Sometimes  the  temporary  officer  was  the  commissioned  bead  of  another 

{'departini'nt,  sometimes  a  subordinate  in  tne  same  department.  Sometimes  the  atTairs  of  the 
Navy  Dt^partment  have  bwu  directed  ad  interim  by  a  commodore,  and  tht»se  of  the  War  De- 
partment by  a  general.  In  most,  if  not  all,  of  the  cases  which  occurred  previous  to  JX5'i  it 
18  believed  that,  the  compensation  provided  by  law  for  the  officer  regularly  commissioned  was 
paid  to  the  person  who  discharged  the  duties  tid  inltrim.  To  give  the  Senate  a  more  detai  led  and 
satisfactory  view  of  the  subject  I  send  the  accompanying  tabular  statement,  certified  by  the 
Secretary  of  State,  in  which  the  in8tanc<*s  are  all  set  forth  in  which  provisional,  as  well  as 
permanent,  appointments  were  made  to  the  liighest  executive  offices  from  lii2d  nearly  to  the 
present  time,  with  their  respective  dates. 

It  must  be  allowed  that  tnese  precedents,  so  numerous  and  so  hmg  continued,  are  entitled 
to  great  respect,  since  we  can  scarcely  suppose^  that  the  wise  and  eminent  men  by  whom  they 
were  made  could  have  been  mistaken  on  a  point  which  was  brought  to  their  attention  so  otten 
Still  less  can  it  be  supposed  that  any  of  them  wilfully  violated  the  law  or  the  Constitution. 

The  lawfulness  of  the  practice  rests  upon  the  exigt»ncies  of  the  public  service,  which  require 
that  the  movements  of  the  goveniment  shall  not  be  arrested  by  an  accidental  vacancy  in  one 
of  the  departments ;  upon  an  act  of  Congress  expressly  and  plainly  giving  and  rt'gnlating 
the  power;  and  upon  long  and  uninterrupted  usage  of  the  Executive,  which  has  never  beea 
challenged  as  illegal  by  Ctmgress. 

This  answers  the  inquiry  of  the  Senate  so  far  as  it  is  necessary  to  show  **how  and  by 
whom  the  duties  of  said  office  are  now  discharged."  Nor  is  it  necessary  to  explain  further 
than  I  have  done  *' how,  when,  and  bv  what  authority**  the  provisional  appointment  has 
been  made.  But  the  resolution  makes  the  additional  inquiry  '*  why  the  fact  of  said  appoint- 
ment has  not  been  communicated  to  the  Senate.'* 

I  take  it  for  granted  that  the  Senate  did  not  mean  to  cffll  for  the  reasons  upon  which  I  acted 
in  performing  an  executive  duty,  nor  to  demand  an  account  of  the  motives  which  governed 
me  in  an  act  which  the  law  and  the  Constitution  leTt  to  my  own  discretion.  It  is  sufficient, 
therefore,  for  that  part  of  the  resolution  to  say  that  a  provisional  or  temporary  appointment 
like  that  in  question  is  not  required  by  law  to  be  conununicuted  to  the  Senate,  and  that  there 
is  no  instance  on  record  where  such  communication  ever  has  been  made. 

JAMES  BLXHANAN. 

Washington,  Janwiry  15, 1861. 

Unitbd  States  of  America,  Department  of  State  : 
To  aU  to  tckom  thtge  presents  shall  coine^  greeting : 

I  certify  that  the  document  hereunto  annexed  contains  a  correct  list,  duly  examined  and 
compared  with  the  record  in  this  department,  of  those  persons  who  have  been  comniissiontHl 
by  the  President  of  the  United  States  as  beads  of  departments,  during  the  recess  of  the 
£enatc,  as  confirmed  by  that  body,  as  acting  ad  interim^  or  merely  acting  from  March  4,  H*29. 
to  December  2i»,  liiW^^both  inclusive. 

In  testimony  whereof,  I,  J.  S.  Black,  Secretary  of  State  of  the  United  States,  have 
hereunto  subscribed  my  name  and  caused  the  seal  of  the  Department  of  State  to  be  affixed. 

Done  at  the  citjr  of  Washington,  this  15th  day  of  January,  A.  D.  lcJ61,  and  of  the  inde- 
pendence of  the  Lnited  States  of  America  the  eighty-fifth. 

[SEAL.]  J.  S.  BLACK. 
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A  list  of  the  names  of  thoie  persona,  as  shown  hy  the  records  of  the  Drpartmcnt 
of  State,  who  discharged  the  duties  of  ojficers  of  the  cabinet,  whether  by 
appointment  made  in  recess  and  those  confirmed  by  the  Senate,  as  well  as  those 
acting  ad  interim  or  simply  acting. 


Names. 


Under  Pruident  Jackson. 

James  A.  Hamilton 

Martin  Van  BureD 

Bamuel  D.  Ingham 

John  Macphcnon  Berrien 

JohD  Bnuich 

WiUiamT.  Barry 

John  H.  Enton 

Asbnry  Dicking 

William  B.  Lewis 

Richard  H.  Bradford 

William  B.  Lewiu 

J.  G.  Randolph 

Philip  G.  Randolph 

J.  G.  Ruudolph 

John  Boyle 

John  Boyle 

Edwtird  LivingAton 

Levi  Wooiibury 

John  Boyle 

Philip  G.  Rnn«lolph 

Aiibnry  Dickinis 

Roger  B.  Taney 

Le wi4  CuKV 

Roger  B.  Taney 

I^uiK  Mc  Lane 

John  Boyle 

Daniel  Bn-nt 

RogtT  B.  Tiwioy 

Louis  McLane 

A  tibtiry  Dickinii 

Lfvi  Woodbury 

Anbury  Dickinn 

John  Roi  b 

Ji>hn  Robb 

Daniel  Bn-nt 

John  Boyle    * 

Ajibnry  Dicklns 

Anbury  Dickintf 

John  Kobb  

John  Boyle 

John  Robb 

Aij>bury  I  )ickinH 

Lonix  McLane 

A«ibury  Dickinv 

Ij4>ui>  McLane 

William  J.  Duane 

Daniel  Brent 

John  Robb 

John  Boyle 

Daniel  Brent 

Anbury  Dickius) 

Roger "B.  Taney 

John  Hobb 

Peter  V.  Daniel 

Asbnry  DickiuM 

Benjamin  F.  Bntler 

McCiintock  Young  .' 

John  Fornyth 

liC'vi  Wo(»dbnry 

Mahlon  Dickernon 

John  Boyle 

A  Bbury  Dickinii 

Benjamin  F.  Bntler 

John  Forvyth i 

Mahlon  Dickernon 

Mahlon  Dickonton 

A  ;«t>ury  UickinH 

Mabluii  Dickrnion 

A  moH  Kfudall 

Anbury  1  >irkinM 

John  Boyle 

Carey  C.  Uarrls ^.. 


Secretary  of  State 

Secretary  of  State 

Secretary  of  the  Treasury.. 

Attorney  General 

Secretary  of  the  Navy 

Povtmnster  General 

Secretary  of  War 

Secretary  of  the  Treasury. . 

Secretary  of  War 

Secretary  of  the  Navy 

Secretary  of  War 

Secretary  of  War 

Secretary  of  War 

Secretary  of  War 

Secretary  of  the  Navy 

Secretary  of  the  Navy 

Secretary  of  State 

Secretary  of  the  Navy 

Secretary  of  the  Navy 

Secretary  of  War 

Secretary  of  the  Treauury.. 

Attorney  General 

Secretary  of  War 

Sccretai'y  of  War 

Secretary  of  the  Treatiary . . 

Secretary  of  the  Navy 

Secretary  of  State 

Secretory  of  War 

Secretary  of  War 

Secretary  of  the  Treasury. . 

Secn»tary  of  War 

Secretary  of  the  TreoMury . . 

Secretary  of  War 

Secretary  of  War 

Secretary  of  State 

Secretary  of  the  Navy 

Secretary  of  the  Treasury. . 
Secretary  of  the  Treasury. . 

Secretary  of  War 

Secretary  of  the  Navy 

Secretary  of  War 

Secretary  of  the  Treasury. . 

Secretary  of  State 

Secretary  of  the  Treasury. . 

Secretary  of  State 

Secretary  of  the  Treasury. . 

Secretary  of  State 

Secretary  of  War 

Secretary  of  the  Navy 

Secretary  of  State 

Secretary  of  State 

Secretary  of  the  Treasury.. 

Secretary  of  War 

Attorney  General 

Secretary  of  State 

Attorney  General 

Secretary  of  the  Treasury. . 

Secretary  of  State 

Secretary  of  the  Treasury.. 

Secretary  of  the  Navy 

Secretary  of  the  Navy 

Secretary  of  State 

fifecretary  of  War 

Secretary  of  War 

Secretary  of  War 

Secretary  of  War 

Secretary  of  Srate 

Secretary  of  War 

Postmaster  General 

Secretary  of  State 

Secretary  of  the  Navy 

Secretary  of  Wv 


Date  of 
appointment. 


Character  of 
appointment. 


March  4,  1899 

March  6,  1k2U 

March  6.  1899 

March  9,  1829 

March  9,  18*^9 

.March  y,  1829 

March  9,  1829 

April  21.  H<29 

July?,  182i) 

Julys,  1829 

August  19,  182P... 
November  7.  1829. 

June  12.  1830 

March  8.  18:n 

March  19,  18:}!.... 

May  12.  18:11 

May  24.  1831 

May  23.  lau 

June  Hi,  1831 

June  18.  1831 

June  21.  1831 

July  20,  1831 

August  I,  1831 

July  20.  1831 

AugUHtS.  18.31.... 
August  10,  1831... 
Augu»t  10.  1831... 
September  12. 1831 
September  13. 1831 
October  18.  1831 . . 
October  18.  1831  .. 
March  17.  18:12.... 

Juno -8.  1832 

July  16,  18;J2 

July  21.  lr<32 

July  23,  18:K 

July  18.  1832 

Novembers.  1832. 
November  12.  1832 
March  28,  1833... 

May  6,  1833 

May  6,  18:J3 

May  13,  1833 

May  29,  1833 

May  29,  I8:J3 

May  29,  1833 

Mune  5.1833 

June  6,  1833 

June  5,  1833 

June  13,  1833 

August  10.  1833... 
Septembrr  23,  1833 
September  28,  1833 
October  22,  18:J3  . 
November  11,  1833 
November  15,  1833 

June  25,  1834 

June  27,  1834 

June  27,1834 

June  30,  1834 

Julys,  1834 

Julys,  1834 

No  date 

No  date 

No  date 

October  8.  1834... 
October  11,  IKM.. 
January  19,  1835. . 

May],  1835 

Maya,  lfel5 

May7,18:» 

May  18, 1835 


Acting. 

Regular. 

Regular. 

Regular. 

Regular. 

Regular. 

Regular. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

R<  gular. 

Regular. 

Aeting. 

Ad  i-nterim. 

Ad  interim. 

Regular. 

R«igular. 

Acting. 

Regular. 

Acting. 

Acting. 

Aeting. 

Acting. 

Acting. 

Actinic: 

Acting. 

Aeting. 

Acting. 

Acting. 

Acting. 

Acting.      • 

Acting. 

Atrtiug. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Regular. 

Regular. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Regular. 

Acting. 

Regnlar. 

Acting. 

Regnlar. 

Ad  interim. 

Regular. 

Regnlar. 

Regular. 

Actmg. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Regular. 

Acting. 

Acting. 

Acting. 
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NamM. 


Atbary  Dicking 

MrCliutock  Young 
Aabnry  DickinH . . . 
Aibory  blckiiu . . . 
McCllntnck  Yoang 
Carey  C.  Harrlii ... 
Carey  C.  IlHrriii  . . . 
Aabnry  Dickiua  ... 
Carry  C.  Harris  ... 
Anbury  Dickin«  . . . 

John  Itoyle 

C  A.HarTl« 

aA.  Harris 

B.P.Butli'r 

RF.Butier 


Secrtftary 
Secretary 
Secretory 
8«;cn?tary 
8i»cn«tary 
Secretary 
Secretary 
Secretary 
Secretary 
Secretary 
Secretary 
Secretary 
Secretary 
Secretary 
Secretary 


of  State 

of  ihe  Treasury 

of  State 

of  State 

of  the  Treasury. 

of  War 

ofWar 

of  State 

of  War 

of  State 

ot  the  Navy 

of  War 

of  War 

ofWar 

of  War 


Under  Prt»ident  Van  Buren, 


JoelR.  Poinset 

A.  U.  Dayton 

llcClintock  Voong 

John  Boylo 

James  K.  Paulding 

Felix  Grundy 

John  Boyle 

lleClint«>ck  Young 

Aaron  Vall 

McClincock  Young 

Aanm  Vail 

MeCUntock  Young . 
Jlenry  D.  Qilpin  .. 

John  M.  Nlles , 

J.  L.  Martin 

J.  L.  Martin 

MeClintock  Young 
J.  L.  Martin 


Under  Presidents  Harrison  and  Tyler. 


Thomas  Ewing 

l>aniel  Webnter 

John  Bell 

George  E.  Dndgur , 

John  J.  Crittenden 

Fmnds  Granger 

John  D.  Simnu 

Daniel  Fletelier  Webster. . . 

MeClintock  Young 

Walter  Forward 

A.  P.  Upshur 

Charles  A.  Wickliffe , 

Hu^h  S.  Lcgare 

Johu^McLeon 

John  C.  Spencer 

William  S.  Derrick , 

MeClintock  Yuung 

MeClintock  Young , 

McCliutock  Young 

MeClintock  Y'oung 

MeClintock  Young 

Mc(Mintock  Young 

John  C.  Spencer 

James  Mndifon  Porter ...  . 

MeClintock  Young 

Hugh  S.  LH'gare , 

Wllliauj  S.  b.rrick 

Abel  P   L'phbnr 

Samuel  Hume  Porter 

William  S.  Derrick 

John  Nelson 

A.  P.  Upi-hur 

David  Henshaw 

MeClintock  Young 

John  Nelxon 

Thomas  W.  Gilmer 

WilUam  Wilklns 

John  Y.  Mafon  

John  ( '.  Calhoun 

MeClintock  Youug 

George  M.  Bibb 


Secretary  of  War 

Sircretary  of  State 

Secretary  of  the  Treasury . 
Secretary  of  the  Navy  . . . . 
Secretary  of  the  Navy  . . . . 

A ttoniry  G(>neral 

Secretary  of  tlie  Navy 

Secretary  of  the  Treasury  . 

S<;cretary  of  State 

Secretary  of  the  Treiuary. 

Secretary  of  State 

Secretary  of  the  Treasury. 

Attorney  General 

Postmaster  fieneral 

Secretary  of  S'ate 

Secretary  of  State 

Secretary  of  the  Treasury. 
Secretary  of  State 


Secretary  of  the  Treasury . 

Secretary  of  State 

Secretary  of  War 

Secretary  of  the  Navy 

Attorney  General 

PoKtmaster  General 

Secretary  of  the  Navy 

Secretary  of  State 

Secretary  of  the  Treasury. 
Si'cretary  of  the  Treasury. 

Secn.'tary  of  the  Navy 

Postmaster  General 

Attorney  General 

Secretary  of  War 

Secri'tary  of  War 

Secretary  of  State 

Secreiary  of  the  Treasury. 
Secretary  of  the  Treasury. 
Secretary  of  the  Treasury. 
Secretary  of  the  Treasury . 
Secretary  of  the  Treasury . 
Secretary  of  the  Treasury. 
Secretary  of  the  Treasury. 

Secretary  of  War 

Secretary  of  the  Treasury. 

Secretary  of  State 

Secretary  of  State 

Secretary  of  State 

S«-cretary  of  War 

Secretary  of  State 

A  ttorney  General 

Secretary  of  State 

Secretary  of  the  Navy 

Secretary  of  the  Treasury. 

Secretary  of  State 

Secretary  of  the  Navy  . . . . 

Secretary  of  War 

Secretary  of  the  Navy 

Secretary  of  State 

Secretary  of  the  Treasury. 
Secretary  of  the  Treasury. 


Date  of 
appointment. 


Character  of 
appointment. 


July  6, 1835 

Ju.y  1,1835 

AnjTUst  31,1^35... 
September  S8. 1835 
()ct<.b«Ta0.1l?:tt.... 
October  23. 1835.... 

April  29,  lrt3(> 

Mav  in,  1KJ6 

May27. 183« 

J[uly  7,  1836 

July  9,  1836 

July  18.  18.16 

September  8. 1836.. 

October  25, 183t) 

March  3, 1837 


March  7,1837.... 
June  28. 1837  .... 
October  90,  iSrrr.. 
October  23. 1837.. 
June  25. 1838  .... 

Julys,  1838 

July  21.  IK*.... 
July  10.  1838.... 
July  21,  1838  .... 
AprU24.  1839.... 

June  8,  1839 

June  15.  1839  ... 
January  11,  1840. 
May  19.  1840  . . . . 
August  26,  1840. . 
October  Iti.  1840. 
March  2.  1841.... 
March  2,  1841.... 


March  5.  1841 

March  5,  1841 

March  5,  1841 

March  5.  1841 

March  5,  1841 

March  6.  1841 

March  9.  1841 

April  27,  1841 

September  13, 1841 
S«»ptember  13,  1841. 
September  13, 1841. 
September  13, 1841 . 
September  13,1841. 
Sepiember  13, 1841 
October  12, 1841.... 

October  2tM84 1 

October 30,  if 41 

May  14,1842 

June  30,  1842 

Julv20. 1842 

November  1, 1842 

March  1,1843 

March  3,1843 

March  8,1843 

Jnnc8,  1843 

May  9. 1843...:.... 

JuneH.  1843 

June  24, 18-13 

Mav  31, 1843 

August  17,  1843 

July  1.1843 

July  24,  1843 

July  24, 1843 

August  28, 1843 

Februiu-y  29. 1844.. 
February  la,  1844.. 
Februarv  15,  1814.. 

March  14.  1844 

March  G,  1844 

May  2.  1844 

Jitae  15,  1844 


.1 


Acting. 
Actiu|f. 
Actinfif. 
Acting. 
Acting. 
Actinf^. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Ad  inter 

Kegulnr, 


Regular. 

Acting. 

Acting. 

Acting. 

lU-gular. 

Rt.'trular. 

Aeting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Uegulur. 

Regulur. 

Acting. 

Acting. 

Ad  interim. 

Acting. 


Regular. 

R(*gular. 

Rct;ular. 

Regular. 

Regular. 

Regular. 

Acting. 

Acting. 

Ad  interim. 

Regular. 

Regular. 

Regular. 

Kegular. 

Regular. 

Regular. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Ad  interim. 

Regular. 

Regular. 

Acting. 

Ad  interim. 

Acting. 

Ad  interim. 

Acting. 

Acting. 

Regular. 

Regtilar. 

Regular. 

Acting. 

Ad  rnferim. 

Ri-gular. 

Regular. 

Rt'gular. 

Regular. 

Ad  interim. 

Regular. 
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lAst  of  names-^ontiuned. 


Name*. 


Under  Pretident  Polk, 


James  Buchanan. . 
Robert  J.  Walker.. 
William  L.  Marcy. 

Cave  Johnson 

John  Y.  Mason 

George  Bancroft . . 
John  Y.  Mason  . . . 

John  Y.  Mason 

N.  P.  Trist 

N.  P.  Trist 

John  Y.  Mason 

McCUntock  Young. 
Nathan  Clifford.... 

N.  P.  Trist 

N.  P.  Trist 

John  Y.  Mason 


McClintock  Young 

Williams.  Derrick.... 

McCUntock  Young 

McClintock  Young 

John  Appleton 

Archibald  Campbell,  Jr. 

Isaac  Toucey 

Isaac  Toucey 

John  Y.  Mason 

Isaac  Toucey 


Under  Prceidente  Taylor  and  Fillmore, 


McClintock  Young 

John  M.  Clayton 

WUliam  M.  Meredith 

George  W.  Crawford 

William  B.  Preston 

James  CoUnmer 

Reverdy  Johnson J. 

Thomas  Kwing 

Reverdy  Johoson 

W^UUam  S.  Dei  rick 

John  I).  MePherson 

John  McUinuis 

Winfield  Scott 

Nathan  P.  Hall 

Thomas  Corwin 

Daniel  Webster 

W.  A.  Graham 

John  J.  Crittenden 

Charles  M.  Conrad ._^/ 

Alexander  H.  H.  Stuart  ...■'. 

W.  S.  Derrick 

Allen  A.  Hall 

W.  S.  Derrick 

W.  I^  Hodge 

W.  S.  Derrick 

W.  S.  Derrick 

C.  M.  Connid 

W.  L.  Hodge 

W.  S.  Derrick 

C.  M.  Conrad ". 

W.  S.  Derrick 

A.  Graham 

L.  Hodge 

A.  Graham 

A.  Graham 

L.  Hodgt* 

Wiiitleld  Scott 

J.  J.  Crittenden 

W.  L.  Hodge 

W.  8.  Derrick  ....' 

W.  U  Hodge 

W.  L.  Hodge 

William  Hunter 

William  L.  Hodgo 

C.  M.  Conrad 

William  Hunter 

C.  M.  Conrad * 

William  L.  Hodge 

William  L.  Hodge 

WiUiam  Huuter 


W. 
W. 

w. 
w. 
w. 


Office. 

Date  of 
appointment. 

Character  of 
appointment. 

Secretary  of  State 

• 

March  6, 1845 

March  6,  1845 

March  6.  1845 

March  6,  1845 

March  6,  1845 

March  10.  1845 

April  2,  1845 

August  4,  1845 

March  31.  1846 

September  2,  1846 
September  9.  1846  . 

October  7.  1846 

October  17,  1846... 

March  11,1847 

March 31,  1847  ..... 

June  28,  1847 

July  21,  1847 

August  4,  1847  .... 
October  15,  1847... 
December  9,  1847. . 

April  10, 1848 

May  26,  1848 

June  21,  1848 

September  2,  1848  . 
September  2,  1848  . 
November  20,  1848. 

March  6.  1849 

March  7,  1849 

March  8.  1849 

March  8,  1849 

March  8.  1849 

March  8,  1849 

March  8,  1849 

March  8,  1849 

March  8,  1849 

October  1,  1849 

October  8,  1849 

June  20,  1850 

July  2:J,  1850 

July23.1850 

July  2: J,  1850 

July  22,  1850 

July  22,  1850 

July  22,  1850 

August  1.5,  1850 

September  12,  1850. 

October  4,  IftW 

October  7,  1850 

December  6,  1850. - 

March  11,  1851 

March  31.  1851 

May  10,  1851  ...... 

May  15.  1851 

June  16,  18.'S1 

June  20,  1851 

July  11.  1851 

July  14,  1851 

AugUKt4, 1851 

August  4.  1851 

August  4, 1851 

September  13, 1851. 
September  13, 1851. 
September  22. 1851. 
September  25, 1851 
November  26.  1851. 
February  2(1, 1852.. 
February  21, 1852.. 

March  1,  1852 

March  19,  1852 

April  26, 1852 

November  2.  1850.. 

May  1,1852 

May  19,1852 

May  24. 1852 

June  10,  1852 

July  6^  1858 

Regular. 

Secretary  of  the  Treasury.. 
Secretary  of  War 

Regular. 
Regular. 

Postmaster  General 

A ttomev  General 

Regular. 
Regular. 

Secretary  of  the  Navy 

Sf'cretarv  of  State ......... 

Regular. 
Acting. 

Secretary  of  State 

Acting. 

Secretary  of  State 

Acting. 

Secretary  of  State 

Acting. 

Secretary  of  the  Navy 

Secretary  of  the  Treasury . . 
Attorney  Geneiral .......... 

Regular. 

Acting. 

Regular. 

Secretary  of  State , 

Acting. 

Secretary  of  State  . . . . . 

Acting. 

Secretary  of  State 

Acting. 

Secretary  of  the  Treasury. . 

Secretary  of  State 

Secretary  of  the  Treasury . . 
Secretary  of  the  Treasuiy . . 
Secretary  of  State .  ........ 

Acting. 
Acting. 
Acting. 
Acting. 
Acting. 

Secretary  of  War 

Actin}{. 

Attorney  General. 

Regtiliir. 

Secretary  of  State 

Acting. 

Secretary  of  War 

Secretary  of  State 

Acting. 

Secretary  of  the  Treasury.. 
Secretary  of  State 

Ad  interim. 
Regular. 

Secretary  of  the  Treasury.. 
Secretary  of  War 

Regular. 
Regular. 

Secretary  of  the  Navy 

Postmaster  General 

Attorney  General. ......... 

Regular. 
Regular. 
ReRular. 

Secretary  of  the  Interior 

Secretary  of  War 

Regular. 
Acting. 

Secretary  of  State  ......... 

Acting. 

Secretary  of  War. 

Acting. 

Secretary  of  the  Treasury . . 
Secretary  of  W^ar 

Acting. 
Ad  interim. 

Postmaster  General 

Secretary  of  the  Treasury. . 
Secretary  of  State 

Krgnlar. 
Regular. 
Re(;ular. 

Secretary  of  the  Navy 

Attorney  General. ......... 

Rt'gular. 
Regular. 

Secretary  of  War 

Regular. 

Secretary  of  the  Interior  . . . 
Secretary  of  State 

Regular. 
Acting. 

Secretary  of  the  Treasury. . 
Secretary  of  State  ......... 

Acting. 
Acting. 

Secretary  of  the  Treasury.. . 
Secretary  of  State  ......... 

Acting. 
Acting. 

Secretary  of  State  ......... 

Acting. 

Secretary  of  the  Navy 

Secretary  of  the  Treasury. . 
Secretary  of  State 

Acting. 
Acting. 
Acting. 

Secretary  of  the  Navy 

Secretary  of  State ......... 

Acting. 
Acting. 

Secretary  of  War 

Acting. 

Secretary  of  the  Treasury . . 
Secretary  of  the  Interior  . . . 
Secretary  of  War 

Acting. 
Acting. 
Acting. 

Secretary  of  the  Treasury. . 

Secretary  of  War 

Secretary  of  State 

Acting. 
Acting. 
Acting. 

Secretary  of  the  Treasury. . 
Secretary  of  State 

Acting. 
Acting. 

Secretary  of  the  Treasury. . 
Secretary  of  the  Treasury. . 
Secretary  of  State 

Acting. 
Acting. 
Acting. 

Secretary  of  the  Treasury.. 

Secretary  of  the  Navy 

Secretary  of  State 

Acting. 
Acting. 
Acting. 

Secretary  of  the  Navy 

Secretary  of  tl.e  Treasury. . 
Secretary  of  the  Treasury.. 
Secretaiy  of  State 1 

Acting. 
Acting. 
Acting. 
Acting. 
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List  of  names — Continued. 


Names. 


John  P.  Kennedy  ... 
John  P.  Kennedy  ... 

W.  L.  Hi-Itfe 

Samnel  I>.  Hubbard. 

C.  M.  fJonrud 

W.L.  Hodifc 

W.  L.  HodfTO 

Eilward  Flverett 

W.L.  Hodjce 

W.  L.  Hodge 

>¥Uliam  Hnnter 

W.I*.U»k1«« 


Under  Pretident  Pierce, 


W.L.Marcy 

Jaineti  (luthrie 

Robert  McClelland  . . 

JefTernon  David 

J.  C.  Dobbin 

Jarne*  Campbell 

Calvb  Cuxhinf? 

P.O.  WuMhlngtou  ... 

J.  C.  Dobbin 

A.  D.  Mann 

P.  G.  Wanliington  . . . 

A.  D.  Maim 

P.  O.  Waxhington  . . . 

Vrilliam  Hnnter 

Archibald  Campbell . 
P.  O.  WiU>hington  . . . 
Arehlbuld  Campbell. 
P.  O.  WaMhln^ton  . . . 

Samuel  Cmiper 

William  Hnnter 

P.  O.  WaKliIngton  . . . 
Archibald  (;!Hin|>belI . 
Arehlbuld  Campbell. 
Samuel  Cuoper 


Under  Frcaident  Buekanan. 


Lewitt  C»MM 

Howell  Cvbb 

Jacob  T  bom  itHon 

John  B.  Floyd 

Iiiaac  Toucify 

Aaron  V.  Brown 

J.  8.  Bluck 

Philip  Clavton 

John  AppU'ton 

Philip  Clayton 

Philip  Clayton 

John  Appleton 

Joseph  Holt 

Philip  ClHvton 

William  K.  Drinkurd. 

PhiUp  Clayton 

Philip  Cliiy  ton 

Philip  Clavton 

William  li.Tre^cott.. 

Philip  Clavton 

Philip  Clavton 

Philip  Clavton 

Philip  Clayton 

Iiaac  Toncey" 

Philip  F.  Thomas.... 

W.  Hnnter 

J.  S.  Block 

Edwin  M.  »Stanton 


Secretary  of  the  Navy  , . . . 

Secretary  of  War 

Secretary  of  the  Treasury. 

Punt  master  General 

Secretary  of  State 

Secretary  of  the  Treanury. 
Secretary  of  the  Treasury. 

Secretary  of  State 

Secretary  of  the  Treasury . 
SecH'tary  of  the  Treasury. 

Secretary  of  State 

Secretary  of  the  Treasury. 


Secretary  of  9tnte 

Secretary  of  the  Treasury. 
Secretary  of  the  Interior.. 

ScA'retory  of  War 

Secretary  of  the  Navy  . . . . 

PoMtuiaster  General 

Attorney  General 

Secretary  of  the  Treasury. 

S<tcretary  of  Wor 

Secretary  of  Stot«» 

Secretary  of  the  Treasury. 

Sifcretary  of  Sta'e 

Secretary  of  the  Treosury. 

Secretary  of  State 

Secretary  of  War 

Secretary  of  the  Treasury. 

Secretary  of  War 

Secretary  of  the  Treasury. 

Secretary  of  War 

Secretary  of  Staie 

Secretary  of  the  Treasury. 

Secretary  of  War 

Secretary  of  War 

Secretary  of  War 


Secretary  of  State 

Secretory  of  the  Treanury . 
Secretary  of  the  Interior. . 

Secretary  of  War 

Secretary  of  the  Navy . . . . 

Pontinanter  General 

Attorney  General 

Secretory  of  the  Treasury . 

Secretary  of  State 

Secretary  of  the  Treasury. 
Secretary  of  the  Treasury. 

Secretary  of  State 

Postmaster  General 

Secretary  of  the  Treasury. 

Secretary  of  War 

Secretary  of  the  Treasury. 
Secretary  of  the  TreoMnry . 
Secretary  of  the  Treasury. 

Secretary  of  Stare 

Secretary  of  the  Treasury . 
Secretory  of  the  Treatmry. 
Secretary  of  the  Tn'osury . 
Secretary  of  the  Trea^ury. 
Secretary  of  the  Treasury . 
Secretary  of  the  Treasury. 

Secretary  of  State 

Secretary  of  State 

A  tt  jmey  General 


Date  of 

Character  of 

appointment 

appointment. 

July  W,  1852 

Kegular. 

August  19.  18oe2 

Acting. 

August  27.  IKVa.... 

Acting. 

August  31,  1653... 

Ri.*giilar. 

September,  a.  185-2. 

Acting. 

October  4.  l^i 

Acting. 

October  9B,  1652... 

Acting. 

NovemtM'rfi,  1W>2.. 

Regular. 

December  31.  1832 

Acting. 

Januarv  15.  lr«53... 

Acting. 

March  3.  ISTiIJ 

Ad  iuterim. 

March3.1&v) 

Acting. 

March?.  ISTiS 

Hegnlar. 

March  7. 1^53 

March?,  IK"*.! 

March?,  IHS-l 

March?,  le<>3 

March  7.  J8r»:} 

March?,  1853 

July  11,  1853 

July  11.  1853 

Julyay.  185} 

September  23,  IfiXi 
September  28, 1853 

April  12,  1854 

August  21,  1854 

August  29,  1854 

October  0,  1854 

October  3!».  1854... 

May  5, 1855 

May2fi,  1855 

July  21.  18.^5 

AngUMtfi.  1855 

October  9,  1855 

January  19.  l^O?... 
March  3,  1857 


March  6, 1857 

March  6,  185? 

March  6,  1857 

March  6.  U:'5? 

March  t;,  18.5? 

March  6,  1857 

MarcIiG,  1857 

April  23,  18.5? 

June  1,  1857.  i.... 

.June  28,  1858 

July  13,  1858 

AugUHt  20,  1858. . . 
March  14,  1851>.... 

April  2t5,  1859 

Julys,  1859 

July  26, 1859 

August  30,  1850... 

May  .10.  1860 

June2<I,  18<W 

Julv27, 1860 

October  6, 18W) 

October  22, 1860... 
November  2tl,  18(»0 
December  10,  18G0 
December  12,  184)0 
December  13.  18ii0  , 
December  13,  1860  | 
December  2U,  1860. , 


RegnluT. 

Uet^ulur. 

Regular. 

Regular. 

Regular. 

Rejnilar. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 


Regnlar. 

Regular. 

Reinilar. 

Regular. 

Ri*gtilar. 

Regular. 

RfVMlar. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Re^lar. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Acting. 

Ad  interim. 

Regular. 

Acting. 

Regular. 

Regiilar. 


Mr.  Cl'KTIS.  I  now  desire  to  move  for  an  order  on  the  proper  officer  of  the 
Senate  to  furnish,  so  that  we  may  put  into  the  case,  a  statement  of  the  dates  of 
the  heji^inning  and  end  of  each  session  of  the  Senate,  including,  of  course,  its 
oxccutive  sessions  as  well  as  its  legislative,  from  the  origin  of  the  government 
down  to  the  presi  nt  time.    That  will  enable  us,  hj  comparing  thoao  dates  with 
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these  facts  which  we  put  into  the  case,  to  see  what  was  done  within  and  what 
was  done  without  the  session  of  the  Senate. 

The  Chibf  Justicb.  The  Chief  Justice  is  of  opinion  that  that  is  an  appli- 
cation which  can  only  be  addressed  to  the  Senate  in  legislative  session.  If  the 
court  desire  it  he  will  vacate  the  chair  in  order  that  the  President  pro  temjyore 
may  take  it. 

Sir.  CuKTis*  I  would  state,  Mr.  Chief  Justice,  that  we  have  now  conchidod 
our  documentary  evidence  as  at  present  advised  ;  we  may  possibly  desire  here- 
after to  offer  some  additional  evidence  of  this  character,  but  as  we  now  under- 
stand it  we  shall  not. 

Mr.  Johnson.  Mr.  Chief  Justice,  I  move  that  the  Senate,  sitting  as  a  court 
of  impeachment,  adjourn  until  to-morrow  at  tw«*lve  o'clock. 

The  motion  was  agreed  to ;  and  the  Senate  sitting  for  the  trial  of  the  imjjeach- 
meut  adjourned. 


Thursday,  April  16,  1868. 

The  Chief  Justice  of  the  United  States  took  the  chair. 

The  usual  proclamation  having  been  made  by  the  Sergeant-at-arms, 

The  managers  of  the  impeachment  on  the  part  of  the  House  of  Representa- 
tives and  the  counsel  for  the  respondent,  except  Mr.  Stanbery,  appc-ared  and 
took  the  seats  assigned  them  respectively. 

The  members  of  the  House  of  Representatives,  as  in  Committee  of  tlie  Whole, 
preceded  by  Mr.  E.  B.  Wsishburne,  chairman  of  that  committee,  and  accom- 
panied by  the  Speaker  and  Clerk,  appeared  and  were  conducted  to  the  seats 
provided  for  them. 

The  Chikf  Justice.  The  Secretary  will  read  the  journal  of  yesterday'6 
proceedings. 

The  Secretary  proceeded  to  read  the  journal,  but  was  interrupted  by 

Mr.  SiiKRMAN.  I  move  that  the  reading  of  the  journal  be  di^pensifd  with. 

The  Chikf  Justice.  If  there  be  no  objection  the  reading  of  the  journal  will 
be  dispensed  widi.     There  being  no  objection,  it  is  so  ordered. 

Mr.  SuMNKR.  Mr.  President,  I  send  to  the  Chair  a  declaration  of  opinion  to 
be  adopted  by  the  Senate  as  an  aiiswer  to  the  constantly  recurring  questions 
on  the  admissibility  of  testimony. 

The  Chief  Justice.  The  Secretary  will  read  the  paper  submitted  by  the 
senator  from  Massachusetts. 

The  Secretary  read  as  follows  : 

Considering  the  cliaracter  of  this  proceeding;  that  it  is  a  trial  of  impeachment  before  the 
Senate  of  the  TJnited  States,  and  not  a  proceedinf]^  by  indictment  in  an  inferior  court ; 

CouHJderin^  that  Henators  are.  from  befriuuing:  to  end,  judges  Ok  law  as  well  as  fact,  and 
that  they  are  judpres  from  whom  there  is  no  a])peal ; 

Considering  that  the  reasons  for  the  exclusion  of  evidence  on  an  ordinary  trial  wliere  the 
jud^e  responds  to  the  law  and  the  jury  to  the  fact  are  not  applicable  to  such  a  proctfeding  ; 

Considering  that  according  to  parliamentary  usap^,  which  is  the  guide  in  all  such  cases, 
there  is  on  trials  of  impeachment  a  certain  latitude  of  inquiry  and  a  freedom  from  technicality ; 
and 

Considering,  finally,  tliat  already  in  the  course  of  this  trial  there  have  been  diffHrences  of 
opinion  as  to  the  admissibility  of  evidence : 

Therefore,  in  order  to  remove  all  such  differences  and  to  hasten  the  despatch  of  business, 
it  is  deemed  a<lvisable  that  all  evidence  oflfered  on  either  side  not  trivial  or  obviously  inele- 
Viint  in  nature  shall  be  received  without  objection,  it  being  understood  that  the  saiiM^  when 
admitted  shall  be  o(»eu  to  question  and  comparison  at  the  bar,  in  order  to  dftermiue  its 
competency  and  valae,  and  shall  bo  CiirofuUy  sifted  and  weighed  by  senators  in  the  final 
judgment. 

•  Mr.  CoNNKSS.  Mr.  President,  I  move  to  lay  that  paper  on  the  table,  and  on 
that  motion  I  ask  for  the  yeas  and  nays. 
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The  yeas  and  nays  were  ordered,  and  being  taken  resulted — ^jeas  33,  nays 
11 ;  as  folio  we: 

Yeas — Messrs.  Bncknlew,  Cameron,  Cattell,  Chandler,  Cole,  Conklin^,  Conness,  Corbett, 
Cragin,  Davis,  Dixon,  Doolittlc,  Drake,  Edmunds,  Ferry,  Fcssenden,  Frelinghuysen,  Harlan, 
Howard,  Howe,  Johnson,  Morgan,  Morrill  of  Maine,  Morrill  of  Vermont,  Patterson  of  Nt^w 
Hampshire,  Pomeroy,  Ramsey,  Saulsbury,  Stewart,  Thayer,  Tipton,  Williams,  and  Yates — 33. 

Nays — Messrs.  Anthony,  Fowler.  Grimes,  Morton,  Patterson  of  Tennessee,  Sherman, 
Snmner,  Van  Winkle,  Vickers,  Willey,  and  Wilson — 11. 

Not  voting — Messrs.  liayard,  Henderson,  Hendricks,  McCreery,  Norton,  Nye,  Ross, 
Spraguc,  Trumbull,  and  Wade — 10. 

So  the  proposition  was  laid  upon  the  tahle. 

The  Chief  Justice.  Gentlemen  of  counsel  for  the  President,  you  will  please 
proceed  with  the  defence. 

Mr.  EvART8.  Mr.  Chief  Justice  and  Senators,  lam  not  able  to  announce  the 
recovery  of  Mr.  StAnbery,  but  I  think  had  not  the  weather  been  so  entirely 
unfavorable  he  would  have  been  able  to  be  out,  perhaps,  to-day.  He  is,  how- 
ever, convalescent,  but,  nevertheless,  the  situation  of  his  health  and  proper  care 
for  his  complete  recovery  prevents  us  from  having  much  opportunity  of  consul- 
tation with  him  during  the  intervals  of  the  sessions  of  this  court.  We  shall 
desire  to-day  to  proceed  with  such  evidence  as  we  think  properly  we  can  pro- 
duce in  his  absence,  and  may  occupy  the  session  of  the  court  with  that  evidence 
during  the  usual  hours  of  its  sitting.  We  shall  not  desire  to  protract,  however, 
the  examinations  with  any  such  object  or  view,  and  if  before  the  close  of  the 
ordinary  period  of  the  session  we  should  come  to  that  portion  of  the  testimony 
in  which  we  regard  Mr.  Stanbery's  presence  as  indispensable  we  shall  submit 
that  to  the  discretion  of  the  court. 

Mr.  Curtis.  Mi.  Chief  Justice,  I  desire  to  offer  in  evidence  two  documents 
received  this  morning  from  the  Department  of  State,  of  a  character,  I  believe, 
entirely  similar  to  some  of  those  which  were  received  yestetday.  They  are  in 
continuation  chronologically  of  what  was  put  in  yesterday,  and  merely  complete 
the  series. 

Mr.  Manager  Butler.  Under  the  decision  of  yesterday  we  do  not  object. 
We  understand  them  to  be  the  same  thing.  You  do  not  desire  them  read,  I 
suppose  1 

Mr.  Curtis.  No,  I  do  not  desire  them  read. 

Mr.  JoHNSO.v.  State  what  they  are. 

Mr.  Curtis.  Thry  are  a  continuation  of  the  document.'*  put  in  yesterday,  so 
as  to  bring  the  evidence  of  the  practice  down  to  a  more  recent  period. 

The  documents  thus  oflered  in  evidence  are  attested  by  the  Secretary  of  State 
in  the  usual  form  to  be  copied  from  the  records  of  his  department,  and  contain 
the  letters  of  authority,  designation,  or  appointment  in  the  following  cases  : 

On  the  11th  of  July,  1853,  President  Pierce  appointed  Peter  G.  Washington  to  take  charge 
of  the  Treasury  Department  "during  the  expected  ahscnce  of  the  Secretary  of  the  Treasury 
from  the  seat  of  government.*' 

On  the  11  th  ot  July,  1853,  President  Pierce  appointed  James  C.  Dobhin  to  be  Acting  Sec- 
retary of  War  in  the  absence  of  Jeff«Tson  Davis. 

On  the  5i9th  of  July,  li*53,  President  Pierce  appointed  A.  Dudley  Mann,  Assistant  Secre- 
tary of  State,  to  be  actinp:  Secretary  of  State  during  the  temporary' absence  of  Secretary'  W. 
L.  Murcy  from  the  seat  of  government. 

On  the  2'M\  of  S<»ptember,  1H53,  President  Pierce  appointed  Peter  G.  Washinpttm  to  dis- 
charge the  duties  of  Secretary  of  the  Treasury  during  the  absence  of  Secretary  Guthrie  from 
the  seat  of  government. 

On  the  ii-^'th  of  September,  1853,  President  Pierce  appointed  A.  Dudley  Mann,  Assistant 
Secretary  of  State,  to  be  uctinpf  Secretary  of  State  during  the  temporary  absence  of  Mr. 
Marcy  from  the  seat  of  government. 

On  the  Pith  of  April,  1K>4,  President  Pierce  appointed  Peter  G.  W^ashinp^n  to  discharge 
the  duties  of  Secretary  of  the  Treasury  during  the  temporary  abs^ence  of  Secretary  Guthrie 
from  Washington. 

On  the  21st  of  Auc^ust,  1854,  President  Pierce  appointed  William  Hunter  to  }>erform  t&e 
duties  of  Secretary  of  State  during  the  absence  of  Mr.  Marcy  from  the  seat  of  government. 
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On  the  29th  of  August,  1854,  President  Pierce  appointed  Archibald  Campbell  to  be  acthig 
Secretary  of  War  during  the  absence  of  tlie  Secretary  from  the  scat  of  ffovemtiient. 

On  th«  5th  of  October,  1854,  President  Pierce  appointed  Peter  G.  Washington  to  dis- 
charge the  duties  of  Secretary  of  the  Treasury  during  the  absence  of  Secretary  Guthrie  from 
Washington.  ^ 

On  the  30th  q{  October,  1854,  President  Pierce  appointed  Archibald  Campbell,  chief  clerk  . 
of  the  War  Department,  to  be  acting  Secretary  of  War  during  the  temporary  absence  of  the . 
Secretary. 

On  the  3d  of  May,  1855,  President  Pierce  appointed  Peter'G.  Washington  to  discharge  the 
duties  of  Secretary  of  the  Treasury  during  the  absence  of  Secretary  Gutlirie  from  Washington. 

On  the  26th  of  May,  1855,  President  Pierce  appointed  Colonel  Samuel  Cooper,  United 
States  army,  acting  Secretary  of  War,  during  the  temporary  absence  of  the  Secretary  from 
the  seat  of  government. 

On  the  21st  of  July,  1855,  President  Pierce  appointed  William  Hunter,  Assistant  Secre- 
tary of  State,  to  perform  the  duties  of  Secretary  of  State,  Mr.  Marcy  being  absent  from  the 
seat  of  government. 

On  the  6th  of  August,  1855,  President  Pierce  appointed  Peter  G.  Washington  to  discharge 
the  duties  of  Secretary  of  the  Treasury  during  the  absence  of  Secretary  GuUirie  from  Wash- 
ington. 

On  the  9th  of  October,  1856,  President  Pierce  appointed  A.  Campbell  acting  Secretary  of 
War,  during  the  temporary  absence  of  the  Secretary. 

On  the  19th  of  January,  1857,  President  Pierce  appointed  Archibald  Campbell,  acting  Sec- 
retary of  War,  during  the  temporary  absence  of  the  Secretary. 

On  the  3d  of  March,  1857,  President  Pierce  appointed  Colonel  Samuel  Cooper,  Adjutant 
General  of  the  army,  to  be  acting  Secretary  of  War. 

On  the  23d  of  April,  1857,  President  Buchanan  appdinted  Philip  Clayton  to  discharge  the 
duties  of  Secretary  of  the  Treasury  during  the  absence  from  Wasnington  of  Secretary  Cobb. 

On  the  1st  of  June,  1857,  President  Buchanan  appointed  John  Appleton  to  be  acting  Sec* 
retary  of  State  during  the  absence  of  Secretary  Cass  from  the  seat  of  government 

Ou  the  28th  June,  1858,  President  Buchanan  appointed  Philip  Clayton  to  perform  the 
duties  of  Secretary  of  the  Treasury  during  the  absence  of  Secretary  Cobb  from  Washington. 

On  the  13th  of  July,  1858,  President  Buchanan  appointed  Philip  Clayton  to  discharg«i  the 
duties  of  Secretary  ot  the  Treasury  during  the  absence  from  Washington  of  Secretary  Cobb. 

Ou  the  20th  of  August,  1858,  President  Buchanan  appointed  John  Appleton,  Assistant  Sec- 
retary of  State,  to  discharge  the  duties  of  Secretary  ot  Siate  during  the  absence  of  Secretary 
Cass  from  Washington. 

On  the  2('nh  of  April,  18.59,  President  Buchanan  appointed  Philip  Clayton  to  act  as  Secre- 
tary of  the  Treasury  during  the  temporary  absence  of  the  Secretary  of  the  Treasury. 

On  tliH  5th  of  July,  1859,  President  Buchanan  appointed  William  K.  Drinkard  to  be  act- 
ing Secretary  of  War  during  the  absence  of  the  Secretary  from  his  office. 

On  tlie  26th  July,  1859,  rresident  Buchanan  appointed  Philip  Clayton  to  act  &s  Secretary 
of  the  Treasury  during  the  temporary  absence  of  Secretary  Cobb  from  Washington,  "from 
and  after  the  1st  of  August.'* 

Ou  the  30th  of  August,  1859,  President  Buchanan  appointed  Philip  Clayton  to  act  as  Sec- 
retary of  the  Treasury  during  the  absence  from  Washington  of  Secretary  Cobb. 

Ou  the  30th  May,  1860,  President  Buchanan  appointed  Philip  Clayton  to  act  as  Secretary 
of  the  Treasury  during  the  absence  from  Washington  of  Secretary  Cobb. 
On      the  26th  of  June,  1860,  President  Buchanan  appointed  William  H.  Trescott  to  dis- 
charge the  duties  of  Secretary  of  State  during  the  ausence  of  the  Secretary  of  State  from 
Wasnington. 

On  the  27th  July,  1860,  President  Buchanan  appointed  Philip  Clayton  to  discharge  the 
duties  of  Secretary  of  the  Treasury  during  the  absence  of  Secretary  Cobb  from  Washington. 

On  the  fith  October,  18G0,  President  Buchanan  appointed  Philip  Clayton  to  dincbarge  the 
duties  of  Secretary  of  the  Treasury  during  the  absence  of  Secretary  Cobb  from  Washington. 

On  the  22d  of  October,  1860,  President  Buchanan  appointed  Philip  Clayton  to  discharge 
the  dirties  of  Secretary  of  the  Treasury  during  the  absence  of  Secretary  Cobb  from  Wash- 
ington. 

Ou  the  26th  of  November,  1860,  President  Buchanan  appointed  Philip  Clayton  to  dis- 
charge the  duties  of  Secretary  of  the  Treasury  during  the  sickness  of  Secretary  Cobb. 

Ou  the  13th  of  December,  1860.  President  Buchanau  appointed  William  Hunter,  chief 
clerk  of  the  Department  of  State,  to  act  as  Secretary  of  State  until  on  appointee  should  be 
regularly  commisBionod. 

On  the  10th  of  December,  1 860,.  President  Buchanan,  by  virtue  of  the  act  of  Congress 
approved  February  13,  1795,  authorized  Isaac  Toucey,  Secretary  of  the  Navy,  to  perform  the 
duties  of  Secretary  of  the  Treasury,  "now  vacant  by  the  resignation  of  Howell  Cobb," 
until  a  successor  should  be  appointed  and  the  vacancy  filled. 

On  the  2d  of  August,  1861,  President  Lincoln  appointed  Thomas  A.  Scott  to  act  as  Sec- 
retary of  War  during  the  temporary  absence  of  Secretary  Cameron  from  the  seat  of  govern- 
ment. 

On  the  8th  of  August,  1861,  President  Lincoln  appointed  George  Harrington  to  discharge 
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tbe  duties  of  Secretary  of  the  Treasury  during  the  temporary  absence  from  Wasbiu^rton  of 
Salmon  P.  Chase. 

On  the  27th  of  Augfust,  1861,  President  Lincoln  appointed  Frederick  W.  Se(\'ard,  Assistant 
Secretary  of  State,  to  bo  acting  Secretary  of  State  during  the  temporary  absence  from  tbe 
seat  of  government  of  Williain  H.  Seward. 

On  the  3d  of  Si'ptember,  IttGl,  President  Lincoln  appointed  Gf^orge  Harrington  to  act  as 
Secretary  of  the  Treasury  during  the  absence  of  S.  P  Chase  from  Washington. 

On  the  2<)th  of  September,  liMM,  President  Lincoln  appointed  William  L.  Hodge  to  be 
acting  Si'cretary  of  the  Treasury  during  the  absence  of  the  Secretary,  **  commencing  from  the 
27th  instant." 

On  the  2d  of  Novcml>er,  }^\^  President  Lincoln  appointed  George  Harrington  to  discbarge 
the  duties  of  Secretary  of  the  Treasury  during  the  absence  ot  Salmon  P.  Cliase  from  Wash- 
ington. 

On  the  4th  of  November,  1861,  President  Lincoln  appointed  Frederick  W.  Seward,  Aasist- 
ant  Secrretary  of  State,  to  be  acting  Se<'rotary  of  State  during  the  temporary  absence  of 
William  H.  Sewurd  from  the  seat  of  government. 

On  the  J;Uh  of  November,  18(51,  Prisident  Lineoln  appointed  George  Harrington  to  dis- 
charge the  duties  of  Secretary  of  the  Treasury  during  the  absence  of  S.  P.  Chase  from 
.Washington. 

On  the  18th  of  December,  1861,  President  Lincoln  appointed  George  Harrington  to  dis- 
charge the  duties  of  Secretary  of  the  Treasuary  during  the  absence  of  S.  P.  Chase  from 
Washington. 

On  the  4th  of  January,  1862,  President  Lincoln,  **  pursuant  to  the  act  of  Congress  in  saeh 
case  made  and  provided,"  the-Secrctary  of  State  being  absent  from  the  seat  of  government, 
appointed  Frederick  W^.  Seward,  Afii*istant  Secretary,  to  be  Secretary  of  State. 

On  the  28th  of  January,  1862,  the  Secretary  of  State  being  absent  from  the  seat  of  govern- 
ment. President  Lincoln,  *' pursuant  to  the  authority  in  such  case  provided,'*  authorized 
Assistant  Secretary  F.  W.  Seward  to  act  as  Secretary  of  State. 

On  the  6th  of  February,  1862,  the  Secretary  of  State  being  absent  from  the  seat  of  govern- 
ment. President  Lincoln,  **  pursuant  to  tlio  authority  in  such  case,  provided,"  authorized 
Assistant  Secretary  F.  W.  Seward  to  act  as  Secretary  of  State. 

On  the  9th  of  April,  184)2,  the  Secretary  of  State  being  absent  from  the  seat  of  government, 
President  Lincoln,  **  pursuant  to  the  authority  in  such  case  provided,"  authorized  Assistant 
fciecretary  F.  W.  Seward  to  act  as  Secretary  of  State. 

On  the  11th  of  April,  18()2,  President  Lincoln  appointed  George  Harrington  to  discharge 
.  the  duties  of  Secretary  of  the  Treasury  during  the  absence  of  Salmon  P.  Chase  from  Wash- 
ington. 

On  the  r)th  of  May,  1862.  President  Lincoln  anpointed  George  Harrington  todiscliarge  the 
duties  of  Secretary  of  the  Treasury  during  the  absence  of  Salmon  P.  Chase  from  Wtishiugtim. 

On  the  14th  ot  M»y,  1862,  the  Secretary  of  State  being  absent  from  the  seat  of  government. 
President  Lincoln  auihorlzed  William  Hunter,  chief  clerk  of  the  Dejiartment  of  Slate,  to  per- 
form the  duties  of  Secretary  until  his  return. 

On  the  IDth  of  May,  18()2,  President  Lincoln  appointed  George  Harrington  to  discharge  the 
duties  of  Secretary'  of  the  Treasury  during  the  absence  ot  Salmon  P.  Chase  from  Washiustou. 

On  the  11th  of  June,  18(»2,  President  Lincoln  authorized  Frederick  W.  Seward,  Assistant 
Secretary  of  State,  to  discharge  the  duties  of  Secretary  of  State,  the  Secretary  of  State  being 
absent  from  the  seat  of  government. 

On  the  IJOth  of  June,  Ih62,  President  Lincoln  authorized  Frederick  W.  Seward,  Assistant 
Secretary  of  State,  to  discharge  the  duties  of  Secretary  of  State,  the  Secretary  of  State  being 
absent  from  the  scut  of  government. 

On  the  27th  of  August,  1«62,  l*resident  Lincoln  authorized  Frederick  W.  Seward,  Assist- 
ant Secretary  of  State,  to  dischargcthe  duties  of  Secretary  of  State,  the  Secretary  of  State 
being  absent  from  the  seat  of  government. 

On  the  8th  of  January,  1863,  President  Lincoln  appointed  George  .Harrington  to  discharge 
the  duties  of  Secretary  of  the  Treasury  during  the  absence  of  the  Secretary,  Salmon  P.  Chase. 

On  the  1 3th  of  March,  1863,  President  Lincoln  a])pointed  George  Harrington  to  discharge 
the  duties  of  Secretary  of  the  Treasury  during  the  absence  of  the  Secretary  Salmon  P.  Chase. 

On  the  18th  of  April,  1863,  President  Lincoln  anpointed  George  Harrington  to  discharge 
the  duties  of  Secretary  of  the  Treasurj'  during  the  absence  of  the  Secretary,  Salmon  P.  Chase. 

On  the  27th  of  April,  1863,  President  Lincoln,  the  Secretary  of  State  being  absent, 
appointed  William  Hunter,  chief  clerk  of  the  Department  of  State,  to  perform  the  duties  of 
Secretary  of  State  until  the  n'tum  of  the  Secretary. 

On  the  21st  of  May,  18«i3,  President  Lincoln  appointed  George  Harrington  to  perform  the 
duties  of  Secretary  of  the  Treasury  during  the  absence  of  the  Secretary,  Salmon  P.  Chase. 

On  the  2r)th  of  May,  18<»3,  President  Lincoln,  the  Secretary  of  State  being  absent,  autliur- 
Jzed  Frederick  W.  Seward,  Assistant  Secretary,  to  discharge  the  duties  of  Secretary  of  State. 

On  the  27th  of  July,- 1863,  Presid'^nt  Lincoln  appointed  George  Harrington  to  act  as  Sec- 
retary of  the  Treasury  during  the  absence  of  the  Secretary,  Salmon  P.  Chase. 

On  the  Ifith  ot  A*ugust,  18(i3,  President  Lincoln,  the  Secretary  of  State  being  absent, 
authorized  Frederick  W.  Seward,  Assistant  Secretary,  to  act  as  Secretary  of  State. 


IMPEACHMENT   OF   THE  PRESIDENT.  593 

On  the  10th  of  Ootoher,  1863,  President  Lincoln  appointed  Lncins  E.  Chittenden  to  dis- 
charge the  duties  of  Secretary  of  the  Treasury  during  the  absence  of  Salmon  P.  Chase,  Secretary. 

On  the  2d  of  November,  1863,  President  Lincoln,  the  Secretary  of  State  being  absent, 
authorized  Frederick  W.  Seward,  Assistant  Secretary,  to  act  as  Secretary  of  State. 

On  the  23d  of  December,  1863,  President  Lincoln,  the  Secretary  of  State  being  absent, 
authorized  Frederick  W.  Seward,  Assistant  Secretary,  to  act  as  Secretary  of  State. 

On  the  nth  of  April,  1864,  President  Lincoln,  the  Secretary  of  State  being  absent,  author- 
ized Frederick  W.  Seward,  Assistant  Secretary,  to  act  as  Secretary  of  State. 

On  the  14th  of  April,  1864,  President  Lincoln  appointed  George  Harrington  to  discharge  the 
duties  of  Secretary  of  tlie  Treasury  during  the  absence  of  the  Secretary,  Salmon  P.  Chase. 

On  the  27th  of  April,  1864,  President  Lincoln  appointed  George  Harrington  to  discharge 
the  duties  of  Secretary  of  the  Treasury  duriug  the  absence  of  Secretary  Salmon  P.  Chase. 

On  the  7th  of  June,  1864,  President  Lincoln  appointed  George  Harrington  to  discharge  the 
duties  of  Secretanr  of  the  Treasury  during  the  absence  of  Secretary  Salmon  P.  Chase. 

On  the  30th  of  June,  1804,  President  Lincoln  authorized  George  Harrington,  Assistant      ^ 
Secretary  of  the  Treasury,  to  perform  all  and  singular  the  duties  of  Secretary  of  the  Treasury     n 
until  a  successor  to  Mr.  Chase,  resigned,* should  he  commissioned,  or  until  further  orders. 

On  the  11th  of  July,  1864,  President  Lincoln  appointed  George  Harrington  to  discharge 
the  duties  of  Secretary  of  the  Treasury  during  the  absence  of  William  P.  Fessenden,  Secre- 
taiT. 

On  the  30th  of  July,  1864,  President  Lincoln  appointed  George  Harrington  to  discharge 
the  duties  of  Secretary  of  the  Treasury  during  the  aosence  of  Secretary  Fessenden. 

On  the  29th  of  August,  1864,  President  Lincoln  authorized  Frederick  W.  Seward,  Assist- 
ant Secretary  of  State,  to  discharge  the  duties  of  Secretary  of  State  during  the  absence  of  the 
Secretary,  W.  H.  Seward. 

On  the  26th  of  September,  1864,  President  Lincoln  authorized  Frederick  W.  Seward, 
Assistant  Secretary  or  State,  to  discharge  the  duties  of  Secretary  of  State  during  the  absence 
of  the  Secretary,  W.  H.  Seward. 

On  the  17th  of  October,  1864,  President  Lincoln  appointed  George  Harrington  to  act  as 
Secretary  of  the  Treasury  during  the  absence  of  Secretary  Fessenden. 

On  the  4th  of  November,  1864,  President  Lincoln  authorized  William  Hunter,  chief  clerk 
of  the  Department  of  State,  to  act  as  Secretary  of  State  until  the  return  of  the  Siecretary,  he    *^ 
being  absent. 

On  the  4th  of  January,  1865,  President  Lincoln  authorized  Frederick  W.  Seward,  Assistant 
Secretary  of  State,  to  act  as  Secretary  of  State  **  during  the  present  temporary  absence  oi 
William  H.  Seward." 

On  the  1st  of  February,  1865,  President  Lincoln  authorized  Frederick  W.  Seward,  Assistant 
Secretary  of  State,  to  discharge  the  duties  of  Secretary  of  State  during  the  absence  of  Wil- 
liam H.  Seward. 

On  the  4th  of  March,  1865,  President  Lincoln  authorized  George  Harrington,  Assistant 
Secretary  of  the  Treasury,  to  perform  the  duties  of  Secretary  of  the  Treasury  until  u  succes- 
sor to  Mr.  Fessenden  should  be  commissioned  and  qualified,  or  until  further  orders. 

On  the  10th  of  April,  1865,  President  Lincoln  authorized  Frederick  W.  Seward,  Assistant 
Secretary  of  State,  to  discharge  the  duties  of  Secretary  of  State  during  the  illness  of  William 
H.  Seward. 

On  the  15th  of  April,  1865,  President  Johnson  appointed  William  Hunter  to  perform  the 
duties  of  Secretary  of  State  until  otherwise  ordered.  Secretary  Seward  being  sick. 

On  the  26th  of  July,  1865,  President  Johnson  appointed  William  Hunter  to  be  acting  Sec- 
retary of  State  in  the  absence  of  William  H.  Seward. 

On  the  15th  of  August,  1865,  President  Johnson  authorized  William  Hunter  to  discharge 
the  duties  of  Secretary  of  State  in  consequence  of  the  absence  of  the  Secretary  from  the  seat 
of  government. 

On  the  29th  of  September,  1865,  President  Johnson  appointed  William  E.  Chandler, 
Assistant  Secretary,  ot  the  Treasury,  to  perform  the  duties  of  the  Secretary  of  the  Treasury 
during  the  absence  of  Secretary  McCulloch. 

On  the  4th  of  October,  1865,  President  Johnson  authorized  William  Hunter,  chief  clerk  of 
the  Department  of  State,  to  discharge  the  duties  of  Secretary  of  State  until  the  return  of  the 
Secretary,  ho  being  absent. 

On  the  6th  of  November,  1865,  President  Johnson  appointed  William  E.  Chandler  to  dis- 
charge the  duties  of  Secretary  of  the  Treasury  during  tne  absence  of  Secretary  McCulloch. 

On  the  20th  of  December,  1865,  President  Johnson  appointed  William  E.  Chandler  to 
discharge  the  duties  of  Secretary  of  the  Treasury  during  the  absence  of  Secretary  McCulloch. 

On  the  20th  of  December,  1^5,  President  Johnson  appointed  William  E.  Chandler  to  dis- 
charge the  duties  of  Secretary  of  the  Treasury  during  the  absence  of  Secretary  McCulloch. 

On  the  30th  of  December,  1865,  President  Johnson  authorized  William  Hunter  to  discharge 
the  duties  of  Secretary  of  State,  the  Secretary  being  absent. 

On  the  15th  of  May,  1866,  President  Johnson  authorized  F.  W.  Seward,  Assistant  Secre- 
tary of  State,  to  discharge  the  duties  of  Secretary  of  State,  the  Secretary  being  abspiit. 

On  the  4th  of  August,  1866,  President  Johnson  appointed  William  E.  Chandler  to  discharge 
the  duties  of  Secretary  of  the  Treasury  daring  the  temporaiy  absence  of  Secretary  McCulloca. 
38  I  P    . 
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On  tlio  10th  of  Angfust,  1866,  Presidi'iit  Johnson  authorized  Henrj  Stanberj,  Attomej 
General,  to  disishar^e  the  duties  of  Secretary  of  State  during  the  absence  of  that  Secretary. 

On  tlie  18th  of  September,  1866,  President  Johnson  authorized  Frederick  W.  Seward, 
Assistant  Secretary  ot  State,  to  discharge  the  duties  of  Secretary  of  State  during  the  illness 
.of  William  H.  Seward. 

On  the  5th  of  October,  1866,  President  Johnson  authorized  Frederick  W.  Seward,  Assist- 
ant Secretary  of  State,  to  discharge  the  duties  of  Secretary  of  State  during  the  illness  of 
William  H.  Seward. 

On  the  29th  of  October,  1866,  President  Johnson  authorized  William  Hunter,  Second 
Assistant  Secretary  of  State,  to  discharge  the  duties  of  Secretary  of  State  during  the  absence 
of  William  H.  Seward. 

On  the  5th  of  November,  1866,  President  Johnson  authorized  William  E.  Chandler  to 

Siform  the  duties  of  S^retary  of  the  Treasury  during  the  temporary  absence  of  Secretary 
cCulloch. 
On  the  20th  of  IVecember,  1866,  President  Johnson  authorized  William  E.   Chandler  to 

Stribrm  the  duties  of  Secretary  of  the  Treasury  during  the  temporary  absence  of  Secretary 
cCuUoclu 

On  the  23d  of  April,  1867,  President  Johnson  authorized  Frederick  W.  Seward,  Assistant 
Secretary  of  State,  to  act  as  Secretary  of  State  during  the  absence  of  William  H.  Seward. 

On  th«  1st  of  June,  1867,  President  Johnson  authorized  F.  W.  Seward,  Assistant  Secie- 
Uav  of  State,  to  act  as  Secretary  of  State  during  the  absence  of  Secretary  W.  H.  Seward. 

On  the  23d  of  July,  1867,  President  Johnson  authorized  William  Hunter,  Second  Assist- 
ant Secretary  of  State,  to  discharge  the  duties  of  Secretary  of  State  during  the  absence  of 
William  H.  Seward. 

On  the  I6th  of  September,  1867,  President  Johnson  authorized  John  F.  Hartley  to  dis- 
charge the  duties  of  Secretary  of  the  Treasury  during  the  temporary  absence  of  Secretary 
McCulloch. 

On  the  9th  of  October,  1867,  President  Johnson  authorized  Frederick  W.  Seward,  Assist- 
ant SecretaiT  of  State,  to  di8charfl;o  the  duties  of  Secretary  of  State  during  the  absence  of  the 
Secretary,  W.  H.  Seward,  from  the  seat  of  government. 

On  the  13th  of  November,  1867,  President  Johnson  appointed  John  F.  Hartley  to  dis- 
charge the  duties  of  Secretary  of  the  Treasury  during  the  absence  of  Secretary  McCulloch 
**at  any  time  in  .the  mouth  of  November,  1867." 

On  the  11th  of  March,  1868,  President  Johnson  appointed  F.  W.  Seward,  Assistant  Sec- 
retary of  State,  to  discharge  the  duties  of  Secretary  ot  Stat«  during  the  absence  from  the  seat 
of  goveni^nent  of  Secretary  W.  H.  Seward. 

Mr.  Curtis.  I  will  now  put  in  evidence,  bo  that  it  may  be  printed  in  connec- 
tion with  this  documentary  evidence,  Btatements  furnished  by  tbe  Secretary  of 
the  Senate  under  the  order  of  the  Senate ;  one  showing  tbe  beginning  and  ending 
of  each  legislative  session  of  Congress  from  1789  to  186S;  and  the  other  being 
a  statement  of  the  beginning  and  ending  of  each  special  session  of  the  Senate 
from  1789  to  1868. 

Mr.  Manager  Butlbr.  We  have  no  objection. 

The  Chief  Justice.  The  evidence  is  received. 

The  documents  are  as  follows  : 

Statement  of  the  beginning  and  ending  of  each  legislative  session  of  Chngrest, 

from  1789  to  1868. 
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2d 

3d 

iHt 

2d 

l8t 

2d 

l8t 

2d 

UX 


Mar. 

Jau. 

Dec. 

Oct. 

Nov. 

Dec. 

Nov. 

Deo. 

Dec. 

Muy 

Nov. 

Dec. 

Doc. 

Nov. 

Dec. 

Dec. 

Oct. 

Nov. 

Dec] 


4,1789 
4,1790 
6,1790 

24. 1791 
5.1792 
2,1793 
3,1794 
7, 1795 
5,1796 

15,1797 

13, 17!r7 
3, 1798 
2,1799 

17,1800 
7,1801 
6,1802 

17,1803 
5,1804 
2,1805 


Sept  29, 
Aug.  12, 
Mar.  3, 
May  8, 
Mar.  2, 
June  9, 
Mar.  3, 
Juue  1, 
Mar.  3, 
July  10, 
July  16, 
Mur.  3, 
May  14, 
Mar.  3, 
May  3, 
Mar.  3, 
Mar.  27, 
Mar.  3, 
Apr.  81, 


1789. 
1790. 
179  J. 
1792. 
1793. 
1794. 
1795. 
1796. 
1797. 
1797. 
1798. 
1799. 
1800. 
1801. 
1802. 
1803. 
1804. 
1805. 
1806. 


Congress. 


9th... 

10th.. 

10th.. 

nth.. 

Ilth.. 

11th.. 

12th.. 

12th.. 

13th.., 

13th... 

13th,. 

14th... 

14th... 

15th... 

15th... 

16th... 

16th... 

17th... 

17th.., 


Session. 


2d. 

1st 

2d. 

1st 

2d. 

3d. 

1st 

2d. 

Ist 

2d. 

3d. 

1st 

2d. 

Ist 

2d. 

Ist 

2d. 

1st 

M. 


Dec. 

Oct. 

Nov. 

May 

Nov. 

Dec. 

Nov. 

Nov. 

May 

Deo. 

Sept. 

Dec. 

Dec 

Dec 

Nov. 

Dec 

Nov. 

Dec 

Dec 


1.1806 

26.1807 

7,1808 

22,1809 

27,1809 

3,1810 

4, 1811 

2,  1812 

34. 1813 
6, 1813 

19. 1814 
4. 1815 
2,1816 
1, 1817 

16, 1818 
6,1819 

13,1820 
3,1821 

s;ie» 


Ended. 


Mar. 
Apr. 
Mar. 
June 
May 
Mar. 
July 
Mar. 
Aug. 
Apr. 
Mar. 
Apr. 
Mar. 
Apr. 
Mar. 
May 
Mar. 
May 


3,1807. 
2S»180& 

3,1809. 
28,1809. 

1.18ia 

3, 1811. 

6, 1813. 

3,1812. 

2,1813. 
18, 1814. 

3,1815. 
30, 1816. 

3,1817. 
20, 1818. 

3, 1819. 
15.1820. 

3,182L 

8,1829: 

3;18S3L 
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Congress. 


18th 

Igt 

18th 

2d 

1.9th 

Igt 

19th 

2d 

20th 

lat 

20th 

2d 

aiHt 

lnt 

2l8t 

2d 

22d 

l8t 

JK>d 

2d 

23d 

ut 

23d 

2d 

24th 

lat 

24th 

2d 

25th 

l«t 

25th 

2d 

25th 

3d 

26th 

1st 

26th... 

2d 

27th 

l8t  ... 

27th 

2d 

27th 

28th 

3d.... 

l8t  ... 

• 

28th 

2d 

29th 

l»t 

Session. 


Began. 


Dec 

Deo. 

Deo. 

Dec 

Dec 

Doc 

Dec 

Dec. 

Dec 

Dec 

Dec 

Dec. 

Dec. 

Deo. 

Sept. 

Dec 

Dec 

Dec. 

Deo. 

May 

Dec. 

Dec. 

Dec. 

Deo. 

Dec. 


1, 
6, 
5, 

3. 
It 
7, 
6. 

k 

8, 
1, 
7, 
5. 
4. 
4. 
3, 
2, 
7. 
31, 
6, 
5, 
4. 

a, 

1, 


1823 
1824 
1825 
1826 
1827 
1828 
1829 
1830 
183  L 
1833 
1833 
1834 
1835 
1836 
1837 
1837 
1838 
1839 
1840 
1841 
1841 
1842 
1843 
1844 
1845 


Ended. 


May  27, 1824. 
Mar.  3,1825. 
May  22. 1826. 
Mar.  3*1827. 
May  26. 1828. 
Mar.  3,1829. 
May  31, 1830. 
Mar.  3,1831. 
July  16, 1832. 
Mar.  3,1833. 
June  30, 1834. 
Mar.  3,1835. 
July  4,1836. 
Mar.  3,1637. 
Oct  16,1837. 
July  9,183a 
Mar.  3,1839. 
July  21, 1640. 
Mar.  3,1841. 
Sept.  13, 1641. 
Aug.  31, 1842. 
Mar.  3,1843. 
June  11, 1844. 
Mar.  3,1845. 
Aug.  10, 1646. 


Congreia. 


29th 
30th 
3ath 

3l8t 
3l8t 

32d 

32d 

33d 

33d 

34th 

34th 

34th 

35th 

35th 

36th 

36th 

37th 

37th 

37th 

38th 

38th 

39th 

39th 

40th 

40th 


Sesflon. 


2d. 

l8t 

2d. 
Ist 
3d. 

l8t 

2d. 
let 
2d. 
U% 
2d. 
3d. 
lit 
2d. 

l8t 

2d. 

l8t 

2d. 
3d. 
1st 
9d. 

l8t 

2d. 

l0t 
2d. 


Began. 


Dec. 
Deo. 
Deo. 
Dec. 
Dec 
Deo. 
Dec 
•D*c 
Dec. 
Dec 


7,1846 
6.1847 
4,1848 
3,1849 
2,1850 
1,1851 
6, 1852 
5,1853 
4,1854 
3,1855 


Aug.  21, 1856 
Dec     1, 1856 


Dec 
Deo. 
Deo. 
Deo. 
July 
Dec. 
Dec 
Dec 
Dee. 
Dec 
Dec. 


7,1857 
6,1856 
5,1859 
3,1860 
4,1861 
2.1861 
1, 1862 
7,1863 
5.1864 
4.1865 
3,1866 


March  4, 1867 
Deo.    2,1867 


Ended. 


Mar. 

Aug. 

Mar. 

Sept. 

Mar. 

Aug. 

Mar. 

Aug. 

Mar. 

Aug. 

Aug. 

Mar. 

June 

Mar. 

June 

Mar. 

Aug. 

July 

Mar. 

July 

Mar. 

July 

Mar. 

Dec 


3, 1847. 
14, 1848. 

3,1849. 
30,1850. 

3,1851. 
31,1853. 

3,1853. 

7,1854. 

3,18S5w 
18,1856. 
30,1856. 

3,1857. 
14,1858. 

3,1859. 
25,186a 

2,186L 

6,186L 
17,1803. 

3,1863. 

4,1864. 

3,ie6S. 
25.1666. 

2.1867. 

2,1807. 


Offick  Secretart  or  the  Seitate,  April  16, 1868. 

I  certify  that  the  foregoing  Btatement  it  eorreet  aa  appean  by  the  records  of  the  Senate. 

J.  W.  FOENEY,  Secretary, 

Statement  of  the  beginning  and  ending  of  each  special  session  of  the   Senate 

from  1789  to  1868. 

Began.  Ended. 

March  4,  1797 March    4,  17»7. 

March  4,  1601 March    5,  180J. 

March  4,  1809 March    7,  1809» 

March  4,  1817 March    6,  1817. 

March  4,  1825 March    9,  1^^. 

March  4,  1829 March  17,  1829- 

March  4,  1%'SJ  ...: March  10.  1837. 

March  4,  1841 March  15,  1841. 

March  4,  1845 March  20,  1845. 

March  5,  1849 Mareh  23,  1849. 

Maich4.  1851 March  13,  1851. 

March  4,  1^53 April    11,  1853. 

March  4,  1857 March  14,  1857.' 

June  15,  1858 Juoe    16,  1858^ 

March  4,  1859 March  10,  1859. 

Juoe  2(S  1860 - June    28,  I860. 

March  4,  1861 i March  28,  1861. 

March  4,  1863 March  14,  1863. 

March  4,  1865 March  11,  1865. 

April    1,  1867 April   20,  1867. 

Office  Secretary  of  the  Senate, 

AprU  16,  1868. 

I  certify  that  the  foreg^iDg  statement  is  correct,  as  appears  bv  the  records  of  the  Senate. 

J.  W.  FORNEY,  Secretary. 

Mr.  Curtis.  The  Sergeant-at-arma  will  now  please  call  Walter  S.  Cox.. 

Walter  S.  Cox  sworn  and  examined. 

By  Mr.  Curtis  : 
Question.  State  what  is  your  residence  and  what  is  your  profession. 
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ADBwer.  I  reside  in  Georgetown,  in  tliis  District.'   lam  a  lawyer  by  profession. 

Q.  How  long  bave  you  been  in  tbe  practice  of  the  law  ? 

A.  Some  twenty  years,  I  think. 

Q.  In  this  city  ? 

A.  Yes,  sir. 

Q.  In  what  conrts  ? 

A.  In  the  courts  of  this  District  and,  most  of  the  time,  in  the  Supreme  Court 
of  the  United  States. 

Q.  Were  you  connected  professionally  with  the  matter  of  General  Thomas 
before  the  criminal  court  of  this  District  or  before  a  magistrate  ? 

A.  I  was. 

Q.  Wlien  and  under  what  circumstances  did  your  connection  with  that  mat- 
ter begin  ? 

A.  On  Saturday,  the  22d  of  February 

Mr.  Manager  Butlbr.  Stop  a  moment,  please.     If  I  heard  the  question  cor- 
rectly, the  inquiry  put  to  the  witness  was,  when  and  under  what  circumstances 
did  your  connection  with  the  case  of  Thomas  before  the  Supreme  Court,  or  the 
chief  justice  of  the  District,  commence  ? 
*  Mr,  Curtis.  That  was  the  Question  in  substance. 

Mr.  Manager  Butler.  To  tnat  we  must  object.  It  is  impossible  to  see  how 
the  employment  of  Mr.  Coz  to  defend  Mr.  Thomas  can  have  anything  to  do 
with  this  case.  It  stands  in  this  way :  we  put  in  that  Mr.  Thomas  said  that  if 
it  had  not  been  for  the  arrest  he  should  have  taken  the  War  Office  by  force,  as 
lie  had  threatened.  The  defence  then  produced  the  warrant  and  affidavit  and 
the  record  of  his  acquittal.  I  do  not  propose  to  argue  it ;  but  I  ask  the  atten- 
tion of  the  Senate  to  the  question  whether  the  employment  of  Mr.  Cox  by  Mr. 
Thomas  as  counsel,  the  circumstances  under  which  he  was  employed,  and  the 
declaration  of  Mr.  Thomas  to  his  counsel,  can  be  put  in  evidence  under  any  rule, 
even  the  one  which  the  Senate  has  just  voted  should  not  be  the  governing 
rule  of  this  body — the  exception  to  evidence  as  too  trivial — if  it  were  not  legally 
incompetent  ? 

Mr.  Curtis.  I  understand  the  objection  to  be  that  we  cannot  show  that  Gene- 
ral Thomas  employed  Mr.  Cox  as  his  counsel ;  that  we  cannot  show  declarations 
made  by  Mr.  Thomas  to  Mr.  Cox,  as  his  counsel.  We  do  not  propose  to  prove 
either  of  those  facts.  If  the  gentleman  will  wait  long  enough  to  see  what  we 
do  propose  to  prove,  he  will  see  that  that  objection  is  not  applicable.  (To  the 
witness.)  Will  you  now  state,  sir,  when,  and  by  whom,  and  under  what  cir- 
cnmstances  you  were  employed  in  that  matter] 

Mr.  Manager  Butlbr.  Stop  one  moment.  I  object.  The  question  is,  when, 
and  by  whom,  and  under  what  circumstances  this  gentleman  was  employed  ? 
If  he  was  employed  by  the  President,  that  is  worse  than  the  other,  in  my  judg- 
ment, as  a  legal  proposition.  I  desire  that  the  question  be  put  in  writing,  that 
we  may  have  a  ruling  upon  it ;  or,  to  save  time,  if  the  learned  counsel  will  put  in 
exactly  what  he  proposes  to  prove  by  this  witness,  we  can  meet  the  whole  of  it. 

The  Chief  Justice,  The  Chief  Justice  sees  no  objection  to  the  question  as 
an  introductory  question,  but  will  submit  it  to  the  Senate  if  it  is  desired. 
(After  a  pause,  to  the  witness.)     You  can  answer  the  question. 

A.  On  Saturday,  the  22d  of  February,  a  messenger  called  at  my  house  with 
a  carriage,  and  stated  that  Mr.  Seward  desired  to  see  me  immediately 

Mr.  Manager  Butler.  I  object  to  the  declarations  of  any  person  there. 

The  Chief  Justice,  (to  the  witness.)  You  need  not  state  anything  that  Mr. 
Seward  said  to  you. 

The  Witness.  Nothing  was  said  by  Mr.  Seward.  The  messenger  stated 
fnrther  that  he  was  directed  to  take  me  immediately  to  the  President's  House. 
I  accompanied  him  to  the  President's  House,  and  found  the  President  and  Gren- 
eral  Thomas  there  alone. 
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By  Mr.  Curtis  :  • 

Q.  At  what  hour,  or  about  ^liat  hour  ? 

A.  At  about  five  o'clock  in  the  afternoon.  After  I  was  seated  the  President 
stated 

Mr.  Manager  Butler.  Stop  a  moment.  I  object  to  the  statement  of  the 
President  at  5  o'clock  in  the  afternoon.     [Laughter.] 

The  CnfEF  Justice.  Will  the  counsel  for  the  President  state  the  object  of 
this  testimony  ? 

Mr.  Curtis  rose. 

Mr.  Manager  Butler.  We  desire  that  that  may  be  put  in  writing,  Mr.  Chief 
Justice. 

The  Chief  Justice.  The  offer  to  prove  will  be  put  in  writing  if  any  senator 
requires  it. 

Mr.  Edmunds.  I  ask  that  the  offer  to  prove  may  be  put  in  writing,  that  we 
may  all  understand  precisely  what  tlie  question  is. 

The  Chief  Justice.  The  counsel  will  please  put  what  they  propose  to  prove 
in  writing. 

The  offer  was  reduced  to  writing  and  sent  to  the  desk. 

The  Chief  Justice.  The  Secretary  will  read  the  proposition. 

The  Secretary  read  as  follows  : 

We  offer  to  prove kat  Mr.  Cox  was  employed  professionally  by  the  President,  in  the  pres- 
01  ice  of  General  Thomas,  to  take  sucb  legal  proceedings  in  the  case  that  had  been  commenced 
:igainst  General  Thomas  as  would  be  effectual  to  raise  judicially  the  question  of  Mr.  Stanton's 
le^al  right  to  continue  to  hold  the  office  of  Secretary  for  the  Department  of  War  against  the 
authority  of  the  President,  and  also  in  reference  to  obtaining  a  writ  of  quo  warranto  for  the 
same  purpose/  and  we  shall  expect  to  follow  up  this  proof  by  evidence  of  what  was  done  by 
the  witness  in  pursuance  of  the  above  employment. 

Mr.  Edmunds.  Mr.  President,  I  should  li^e  to  ask  an  oral  question,  if  there 
be  no  objection. 

The  Chief  Justice.  If  there  be  no  objection  the  senator  from  Vermont  will 
ask  his  question. 

Mr.  Edmunds.  I  wish  to  ask  at  what  date  this  interview  is  alleged  to  have 
taken  place? 

Mr.  Curtis.  The  22d  of  February. 

Mr.  Manager  Butler.  This  testimony  is  liable  to  two  objections,  if  not  more, 
but  two  sufficient,  Mr.  President  and  senators.  The  iirst  is  that  after  the  act 
done,  and  after  the  matter  was  in  course  of  impeachment,  was  in  proceeding 
before  the  House,  and  after  Mr.  Stanton  had,  to  protect .  himself,  made  an  affi- 
davit that  he  expected  to  be  turned  out  of  his  office  by  force,  the  President  sent, 
as  is  proposed  to  be  proved,  for  Mr.  Cox,  the  witness,  and  gave  him  certain 
directions.  It  is  alleged  that  those  directions  were  that  he  should  prepare  a  quo 
warranto.  I  had  supposed  that  such  a  quo  warranto  was  to  be  filed  by  the  Attor- 
ney General,  if  at  all,  but  that  that  process  had  substantially  gone  out  of  use,  and 
an  information  in  the  nature  of  a  writ  of  quo  warranto  vfoxAA  have  been  the  proper 
proceeding,  and  that  information  must  be  exhibited  by  the  Attorney  General. 

Now,  then,  let  us  see  just  here  how  the  case  stands.  The  President  had  told 
General  Sherman  that  the  reason  why  he  did  not  apply  to  lawyere,  and  why  he 
took  army  officers  into  this  trouble,  was  that  it  was  impossible  to  make  up  a 
case.  One  of  the  senators  asked  him  to  repeat  that  answer,  and  he  repeated  it. 
The  President  said  to  him,  "  I  am  told  by  the  lawyers  that  it  is  impossible  to 
make  up  a  case.''  After  he  had  been  told  that,  and  after  he  had  been  convinced 
of  that,  he  still  went  on  to  make  the  removal,  and  he  undertakes  to  show  to  you 
here  that  he  made  the  removal  to  make  up  a  case  which  he  himself  declared  was 
impossible  to  be  made-  up.  It  is  apparent  that  no  case  would  by  possibility 
have  got  into  a  court  except  for  the  declarations  and  the  threats  of  this  officer 
Thomas  to  turn  by  force  Stanton  oat  of  the  War  Office.    That  having  been  done, 
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he  sends  for  a  verj  proper  cdunsel,  as  I  have  no  doubt  the  Senate  will  be  quite 
convinced  before  we  get  through.  He  sends  for  a  very  proper  counsel  for  Mr. 
Thomas,  and  having  got  him  there  he  undertakes  then  to  make  up  a  case  for 
the  Senate,  before  which  he  was  to  be  brought  by  impeachment.  Now  they 
say  they  expect  to  prove  that  the  President  wantea  a  case  made  up  to  go  to  tbe 
courts,  and  that  in  pursuance  of  that  Mr.  Cox  so  acted. 

Mr.  Cox  cannot  be  allowed  to  testify  to  that  for  another  reason.  They  them- 
selves have  put  in  the  record  (which  imports  absolute  verity  and  cannot  be  contra- 
dicted by  parol  or  other  evidence)  that  General  Thomas  was  dismissed  upon 
the  motion  of  his  counsel.  Upon  the  motion  of  his  counsel  the  case  was  dis- 
missed. Therefore  we  object,  in  the  iirst  place,  that  this  declaration  of  the 
President  to  his  lawyer  after  the  fact  and  after  he  was  in  process  of  being  im- 
peached for  that  fact,  shall  not  be  put  in  evidence  in  view  of  the  circumstances. 
We  object,  then,  that  what  was  done  in  court  shall  not  be  proved  except  by  the 
record,  which  I  believe  there  is  no  lawyer  in  the  Senate,  and  no  layman  either, 
will  ever  believe  for  a  moment  can  be  allowed.  Then  we  object  further  on  this 
matter  that  this  whole  proceeding  was  between  other  parties  in  the  court.  There 
is  no  evidence  from  the  record,  so  far  as  it  has  been  put  in  here,  (and  the  whole 
record  is  put  in,)  that  the  President  went  into  that  court  and  asked  to  have  that 
case  carried  on,  that  he  showed  his  hand,  or  that  he  made  himself  apparent. 
He  does  not  appear  upon  the  record.  He  does  not  appear  as  employing  counsel. 
It  looks  as  though  it  was  the  case  of  General  Thomas,  and  the  court  dealt  with 
it  as  the  case  of  General  Thomas. 

If  the  President  had  gone  and  asked  that  the  case  might  be  decided  as  a  great 
constitutional  question,  non  constat  but  that  the  court  would  have  decided  it, 
but  they  did  not  do  so.  All  that  appears  on  the  record  is  that  this  gentleman 
or  some  other  appeared  as  counsel  for  General  Thomas ;  and  the  question  was 
one  whether  General  Thomas  should  be  held  under  bonds  or  whether,  under  the 
circumstances,  he  was  likely  to  appear  and  answer  further  when  the  grand  jury 
feat,  it  being  then  found  that  there  was  no  danger  from  his  personal  action  by 
violence. 

Mr.  EvARTS.  Mr.  Chief  Justice  and  Senators,  I  will  first  notice  some  of  the 
snggestions  made  by  the  learned  and  honorable  manager  that  seem  to  us  not  to 
have  any  particular  bearing  upon  the  question  of  evidence  now  submitted  to  you, 
but  which  may  be  noticed.  He  sayis  that  the  Attorney  General  alone  can  insti- 
tute a  qvo  warranto.  The  Attorney  General  has  by  law  no  official  function  in 
any  court  except  the  Supreme  Court  of  the  United  States,  and  a  quo  warranto 
proceeding  would  need  to  be  commenced  in  the  court  of  the  Distinct.  A  qvo 
warranto  proceeding,  as  has  heretofore  been  contended  on  the  part  of  the  man- 
agers, and  in  regard  to  which  no  dispute  has  arisen,  can  only  be  made,  it  is 
supposed  by  them,  on  the  part  of  the  government  and  not  on  the  part  of  the 
officer  who  has  been  detruded  from  office.  That  is  one  thing ;  but  the  question 
whether  that  action  of  the  government  can  be  taken  in  any  court  only  by  the 
Attorney,  General  is  quite  a  different  matter,  and  it  might  appear  that  if  this  adhe- 
sion of  the  Attorney  General,  or  his  approval  that  the  proceeding  should  be  taken 
by  the  professional  advisers  employed  to  that  end,  was  necessary,  we  should  be 
aole  to  produce  that  proof. 

Now,  it  is  said  that  after  the  President  told  General  Sherman  that  it  was 
impossible  to  make  up  a  case  it  is  now  impossible  for  us  to  show  that  be  did 
attempt  to  make  up  a  case.  This  is,  I  suppose,  a  new  application  of  the  doc- 
trine of  estoppel.  It  is  impossible  for  us  to  see  any  other  appropriateness  in  it. 
But  the  fact  is  simply  this  :  that  when,  in  advance  of  the  official  action  of  the 
President  to  or  towards  the  removal  of  Mr.  Stanton,  and  when  General  Sher- 
man was  asked  to  receive  from  the  Chief  Executive  the  authority  to  discharge 
the  duties  of  this  office  ad  interim,  and  when  General  Sherman  was  revolving 
in  his  own  mind  his  duty  as  a  citizen  and  as  a  friend  and  servant  of  the  govern- 
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ment  and  sought  to  inquire  why  this  matter  which  the  President  desired  to  test 
and  to  have  his  presence  in  the  controversy  to  enable  him  to  test,  could  not 
be  tested  by  the  lawyers  alone,  without  bringing  in  a  deposit  of  the  ad  interim 
authority  in  any  officer,  the  President  replied  that  it  was  impossible  to  make  up 
a  case  except  by  such  executive  action  as  should  lay  the  basis  for  judicial  inter- 
ference and  determination.  Then,  in  advance,  the  President  did  not  anticipate 
the  necessity  of  being  driven  to  this  judicial  controversy,  because,  in  the  alter- 
native of  General  Sherman's  accepting  this  trust  thus  reposed  in  him,  the  Pres- 
ident expected  the  retirement  of  Mr.  Stanton,  and  thus  by  that  acquiescence  no 
need  would  arise  for  further  controversy  in  court  or  elsewhere.  That  is  the 
condition  of  the  proof  as  it  now  stands  before  the  Senate,  or  as  we  upon  it 
shall  contend  that  it  now  stands  in  the  judgment  of  the  Senate,  in  regard  to 
what  occurred  between  the  President  and  General  Sherman. 

We  have  already  seen  in  proof  that  General  Thomas  received  from  the  Pres- 
ident on  the  21st  of  February  this  designation  to  take  charge  of  the  office  from 
Mr.  Stanton  if  he  retired,  and  his  report  to  the  President  in  the  first  instance 
of  what  was  regarded  as  an  equivalent  to  an  acquiescence  by  Mr.  Stanton  in 
this  demand  of  the  office  and  its  surrender  to  the  charge  of  General  Thomas. 
It  has  then  been  shown  in  evidence  that  General  Thomas  was  arrested  on  the 
morning  of  the  22d,  and  that  before  he  went  into  court  he  communicated  that 
fact  to  the  President  and  received  the  President's  response  that  that  was  as 
they  wished  it  should  be,  to  have  the  matter  in  court. 

Now,  we  propose  to  show  that  on  the  afternoon  of  the  same  day,  the  matter 
then  being  in  court,  (and  which  the  President  had  said  was  according  to  his 
desire,  always  supposing  that  there  was  not  a  retirement  which  rendered  further 
controversy  and  trouble  unnecessary  to  the  parties  and  the  country,)  the  Presi- 
dent did  take  it  up  as  his  controversy  between  the  Constitution  and  the  law,  to 
be  determined  by  the  highest  judicial  tribunal  of  the  country  by  the  most  rapid 
method  that  the  law  and  competent  advisers  as  to  the  law  should  permit.  And 
we  are  met  by  the  novelty  of  objection  that  when  the  matter  to  be  proved  is  not 
the  state  of  the  record  between  the  United  States  and  General  Thomas  in  that 
criminal  complaint,  but  the  state  of  facts  as  regards  the  action  and  purpose  of 
the  President  of  the  United  States  in  attempting  to  produce  before  the  tribunals 
of  the  country  for  solemn  judicial  determination  the  matter  in  controv(jrsy,  as 
the  record  of  the  criminal  charge  made  and  dismissed  does  not  contain  the  name 
and  action  of  the  President  of  the  United  States,  in  this  behalf  we  cannot  show 
what  did  occur  and  what  was  the  action  of  the  President. 

The  learned  manager  says  it  does  not  appear  by  the  record  that  the  Presi- 
dent made  this  his  controversy  and  attempted  these  objects  and  pursued  this 
purpose.  Certainly  it  does  not ;  and  if  any  lawyer  can  see  how  and  why  and 
in  what  possible  method  of  application  in  the  record  of  a  prosecution  of  General 
Thomas  by  the  United  States  for  an  infraction  criminally  of  the  civil  tenure-of- 
offico  bill  the  action  of  the  President  should  appear,  we  might,  perhaps,  be  pre- 
cluded by  some  of  these  suggestions  and  arguments  ;  but  still  the  matter  would 
be  wholly  aside  from  the  real  point  of  inquiry  here. 

Now,  Mr.  Chief  Justice  and  Senators,  we  are  not  to  be  judged  by  the  mea- 
sure of  the  proof  that  we  are  able  to  offer  through  this  witness,  as  regards  the 
effect  and  value  of  the  entire  evidence  bearing  upon  this  point  as  it  shall  be. 
drawn  from  this  witness  and  from  other  witnesses,  and  from  other  forms  of  tes- 
timony. We  stand  here  definitely,  and  so  as  not  to  be  misunderstood,  on  this 
proposition,  that  when  the  alternative,  not  expected  by  the  President,  of  the 
resistance  of  Mr.  Stanton  to  this  form  of  resignation  or  retirement  demanded  or 
removal  claimed,  whatever  you  choose  to  call  it,  was  presented,  so  that  he  was 
obliged  to  find  resources  in  the  law,  which  he  had  contemplated  as  a  thing 
greatly  to  be  desired,  but  impossible  without  the  antecedent  proceedings  upon 
which  a  proper  footing  could  be  gained  in  the  courts,  he  then  did,  with  suck 
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promptness  and  snch  decisioHi  and  such  clear  and  nneqnivocal  pnrpose  as  will 
be  indicated  in  the  evidence,  assume  immediately  that  service  and  that  duty ; 
and  it  will  appear  that  the  opportunity  thus  presented  to  him  for  a  more  rapid 
determination  than  a  quo  warranto  or  an  information  in  the  nature  of  a  quo  tear- 
ranto  would  peimit  being  seized,  it  was  prevented  by  the  action  of  Mr.  HtantODt 
the  prosecutor,  and  of  the  court,  upon  the  movements  of  the  prosecution  to  get 
the  case  out  of  court,  as  frivolous  and  unimportant  in  its  proceeding  against  Gen- 
eral Thomas,  and  becoming  formidable  and  offensive  when  it  gave  an  opportu- 
nity for  tlie  President  of  the  United  States  by  habeas  corpus  to  get  .a  prompt 
decision  of  the  Supreme  Court  of  the  United  States ;  and  then  to  show  that,  this 
opportunity  being  thus  evaded,  the  President  proceeded  as  he  might  with 
instructions  that  the  only  other  recourse  of  judicial  determination  by  an  infor- 
mation in  the  nature  of  quo  warranto  was  resorted  to. 

Mr.  Manager  Butlkr.  Mr,  President,  I  am  very  glad  for  an  opportunity 
afforded  me  by  the  remarks  of  the  learned  counsel  for  the  President  to  deal  a 
moment  with  the  doctrine  of  estoppel.  I  premise  that  an  argument  has  been 
founded  to  the  prejudice  of  my  cause  by  a  use  of  rem^irks  which  I  made,  to 
which  I  want  to  call  the  attention  of  the  Senate,  aS  bearing  upon  what  is  the 
doctrine  of  estoppel  which  is  put  forward  here  now  by  the  counsel  who  has  just 
sat  down.  I  will  not  be  long.  I  pray  you,  senators,  to  remember  that  I  have 
never  referred  to  this  argument,  although  it  has  been  a  sort  of  vade  mecum  with 
the  counsel  of  the  defence  ever  since  it  was  delivered.  When  I  was  discussing 
the  obloquy  thrown  upon  Mr.  Stanton  about  his  deserting  his  office  I  said  these 
words : 

To  doRcrt  it  now,  therefore,  would  ho  to  imitate  the  treachery  of  his  accidental  chief.  But 
whatever  inaj  be  the  construction  of  tlie  **  tenure-of-civil-ofiice  act**  bj  others,  or  as  reg^ards 
others,  And  row  Johuson,  the  respondent,  is  concluded  upon  it    • 

He  permitted  Mr.  Stanton  to  exercise  the  duties  of  bis  office  in  spite  of  it,  if  that  office 
were  allected  by  it.  He  suspended  him  under  its  provision  :  he  reported  tbat  suspension  to 
the  Senate  with  his  reasons  therefor,  in  accordance  with  its  provisions ;  and  the  Senate, 
actinj^  under  it,  declined  to  concur  with  him,  whereby  Mr.  Stanton  was  reinstated.  In  the 
well-known  language  of  the  law,  is  not  the  respondent  estopped  by  his  solemn  official  acts 
from  denying  the  legality  and  constitutional  propriety  of  Mr.  Stanton's  position  ? 

That  is  all  I  said.  I  never  said,  nor  intended  to  say,  nor  do  the  words 
honestly  bear  out  any  man  in  assuming  that  I  said,  that  the  President  was 
estopped  from  trying  his  case  before  the  Senate  of  the  United  States  and 
showing  the  unconstitutionality  of  the  law,  as  was  argued  in  the  opening  and 
as  has  been  more  than  once  referred  to  since.  I  said  that,  as  between  him  and 
Mr.  Stanton,  Mr.  Stanton's  position  was  such  that  he  was  estopped  from  denyiag 
the  legal  propriety  of  that  position  or  the  constitutional  propriety  of  it ;  and 
thereupon  it  was  argued  that  I  claimed  on  behalf  of  the  managers  of  the  House 
of  Representatives  that  the  President  was  estopped  from  trying  his  case  or 
denying  the  constitutionality  of  the  law  here ;  and  we  have  had  a  learned  argu- 
ment, starting  from  Coke  and  brought  downward,  to  show  that  the  doctrine  of 
estoppel  did  not  apply  to  the  law.  Who  ever  thought  it  did  ?  I  think  there  is 
only  one  point  where  the  doctrine  of  estoppel  should  apply,  senators,  in  this 
case,  and  that  is  that  covnsel  should  be  estopped  from  misrepresenting  the  argu- 
ment of  their  opponents  and  then  making  an  argument  to  the  prejudice  of  them. 
That  is  an  application  of  tlie  doctrine  of  estoppel  that  I  want  carried  out  through 
this  trial. 

I  have  not  said  that  the  President  was  estopped  from  showing  that  he  attempted 
to  put  this  man  forward  as  his  counsel  by  his  declaration  to  General  Thomas. 
I  have  only  naid  that  the  fact  that  he  spoke  to  Sherman  and  said  to  him,  **  It  is 
impossible  to  make  up  a  case,"  shows  that  he  should  not  be  allowed,  after  the 
fact,  to  attempt,  if  possible,  to  get  up  a  defence  by  calling  this  counsel  in. 

It  is  asked  what  lawyer  could  suppose  that  it  would  appear  of  record  that  the 
President  of  the  United  States  was  engaged  in  this  controversy  ?    Fair  dealing* 
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honesty  of  purpose,  uprightness  of  action,  frankness  of  political  position,  would 
have  made  it  apparent.  The  President  of  the  United  States,  if  he  employed 
counsel  for  Mr.  Thomas  in  this  case,  should  have  sent  his  counsel  into  court, 
and  they  should  have  there  said:  **  Mr.  Chief  Justice,  we  are  appearing  at  the 
instance  of  the  President  of  the  United  States  for  the  purpose  of  trying  a  great 
constitutional  question  which  he  has  endeavored  to  raise  here,  and  for  that  pur- 
pose we  want  to  get  a  decision  of  the  Supreme  Court  of  the  United  States/'  If 
tlien  the  chief  justice  of  this  District  had  refused  to  hear  that  case,  there  mii^ht 
he  some  ground  for  the  harsh  word  "evasion''  which  the  counsel  has  applied  to 
him,  for  he  says  the  question  was  evaded.  By  whom?  It  must  have  beenhy 
tlie  chief  justice  of  this  District,  for  he  alone  made  the  decision.  He  says  that 
Mr.  Stanton  had  this  case  so  conducted  as  to  evade  this  decision.  The  record 
of  the  court  shows  that  this  man  Thomas  was  discharged  on  the  motion  of  his 
counsel.  If  they  had  not  moved  that  he  be  discharged  I  venture  to  say  he 
would  not  have  been  discharged ;  certainly  there  is  no  evidence  that  he  would 
have  been,  and  it  is  not  to  be  supposed  that  he  would  have  been.  Now  they 
have  put  in  the  fact  that  he  was  discharged  at  the  motion  of  his  own  counsel, 
and  they  come  back  to  us  and  tell  us — what  ?  That  they  want  to  show  through 
Mr.  Cox  that  the  chief  justice  evaded  this  point,  for  nobody  else  made  that  deci- 
sion. If  you  allow  Mr.  Cox  to  come  in  and  say  what  the  President  told  him, 
if  you  can  put  in  his  declai-ations  made  to  Mr.  Cox,  then  I  suppose  we  shall  next 
have  his  declarations  made  to  Mr.  Merrick  and  Mr.  Aiken,  and  all  that  class  of 
counsel  whom  the  President  brings  about  him;  and  having  got  them  in,  we 
shall  have  to  bring  before  you  the  chief  justice  to  give  his  account  of  the  matter, 
and  we  shall  have  to  get  up  a  side-bar  issue  to  try  whether  the  proceedings  in 
the  supreme  court  of  this  District  were  regular  or  otherwise.  It  is — I  will  not 
say  designedly — but  artistically  contrived  for  the  purpose  of  leading  us  away 
from  the  idsue.  We  are  to  go  to  some  other  issue  and  some  other  point,  and  I 
never  have  heard  in  any  court  such  a  proposition. 

A  single  word,  now,  about  this  matter  of  quo  warranto.  A  reasonahle  degree 
of  frankness  on  this  question,  I  think,  as  it  is  a  very  plain  one  to  lawyers,  would 
not  harm  anybody.  I  undertake  to  say  that  every  lawyer  knows  that  an 
information  in  the  nature  of  a  quo  warranto  cannot  be  prosecuted,  except  in  the 
name  of  the  Attorney  General,  for  any  public  office ;  and  if  any  case  can  be 
found  and  shown  in  this  country  where  it  has  been  prosecuted  differently  I  will 
beg  my  friend's  pardon,  and  that  is  a  thing  I  should  not  like  to  do  upon  this 
question. 

Do  they  say  that  this  quo  warranto^  whether  by  Cox  or  Stanbery,  has  ever 
been  presented  to  any  court  ?  No  ;  not  at  all.  Has  anybody  ever  heard  of 
that  writ  of  qux)  warranto  until  it  becomes  a  necessity  for  this  defence  ?  Ay, 
and  until  I  put  it  into  that  opening  speech,  which  has  taught  my  friends  so 
much,  if  I  may  take  their  continual  reference  to  it — up  to  that  time  had  we 
ever  heard  of  a  quo  warranto  from  any  source  ?  Has  it  ever  been  said  here 
until  since  that  time]  Never,  never.  I  will  not  object  to  any  writ  of  quo 
warranto,  or  information  in  the  nature  of  a  quo  warranto^  filed  in  any  court  from 
a  justice  of  the  peace  up  to  the  Supreme  Court  of  the  United  States,  if  they 
will  show  it  was  filed  before  the  21st  day  of  February,  or  prepared,  or  that  it 
has  been  filed  since,  until  this  man  was  impeached.  But  I  want  that  to  come 
from  tlie  record,  and  not  from  the  memory  of  Mr.  Cox. 

You  may  say,  senators,  that  I  am  taking  too  much  time  upon  this  matter; 
but  it  is  really  aiding  you,  because  if  you  open  this  sort  of  declaration  from  the 
President  he  can  keep  the  trial  going  on  from  now  until  next  July,  ay,  and 
from  next  July  until  the  following  March,  precisely  as  his  defenders  in  the 
House  of  Representatives  threatened  they  would  if  we  carried  on  this  impeach- 
ment. "  Forewarned,  forearmed,"  senators.  His  defenders  in  the  House  of 
Kepresentatives  when  we  were  arguing  this  matter — ^it  has  gone  into  history — 
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Bald,  "Yon  may  impeach  him,  bnt  if  70a  do  we  will  make  you  take  all  the  fonnB* 
and  his  official  life  will  be  ended  before  70a  can  get  through  the  forms  of 
impeachment ;  we  will  protract  it  till  next  March."  That  was  the  threat,  and 
then,  in  pursuance  of  that  threat,  although  70ur  summons  required  him  to  file 
his  answer  on  the  da7  of  appearance,  as  eyer7  other  summons  did,  he  came  into 
this  Senate  and  asked  for  fort7  da7S.  He  got  ten.  He  then  first  asked  for 
dela7,  so  that  fort7-thrce  days  have  been  expended  since  he  ought  to  have  filed 
his  answer  b7  the  order,  and  thirt7-three  since  he  actuall7  filed  it,  and  of  those 
bnt  six  on  the  part  of  the  managers  have  been  expended  on  the  trial,  and  bat  a 
part  of  six  have  been  expended  on  the  trial  b7  the  counsel  for  the  defence ;  and 
the  rest,  twent7-odd  working  da7s,  with  the  whole  countr7  pausing  while  this 
*#i8  going  on,  with  murders  going  on  through  the  southern  countr7  unrebuked, 
twent7-odd  da7s  have  been  used  up  in  lenit7  to  him  and  his  counsel,  and  now 
we  are  asked  to  go  into  entirel7  a  side-bar  issue.  It  is  neither  relevant,  in  my 
judgment,  nor  competent  under  an7  legal  rule,  and  if  it  were  here  it  could  have 
no  effect. 

Mr.  Ferry.  Mr.  President,  I  desire  to  put  a  question  to  the  counsel  for  the 
President.     I  send  it  to  the  Chair. 

The  Chief  Justice.  The  Secretarjr  will  read  the  question  proposed  by  the 
senator  from  Connecticut. 

The  Secretar7  read  it,  as  follows  : 

Do  the  counsel  for  the  President  propose  to  contradict  or  varj  the  statement  of  the  docket 
entries  produced  b^  them  to  the  effect  that  General  Thomas  was  discharged  by  Chief  Justice 
Cartter  on  the  motion  of  the  defendant's  counsel  7 

Mr.  Curtis.  Mr.  Chief  Justice,  I  will  respond  to  the  question  of  the  senator 
that  the  counsel  do  not  expect  or  desire  to  contradict  anything  which  appears 
on  the  docket  entries.  The  evidence  which  we  offer,  of  the  emplo7ment  07  the 
President  of  this  professional  gentleman  for  the  purposes  indicated  is  entirely 
consistent  with  everything  that  appears  on  the  docket.  This  is  evidence,  not 
of  declarations,  as  the  senator  must  perceive,  bnt  of  acts,  because  it  is  well  set- 
tled, as  all  lawyers  know,  that  there  ma7  be.  verbal  acts  as  well  as  other  bodily 
acts,  and  a  verbal  act  is  as  much  capable  of  proof  as  a  ph7sical  act  of  a  different 
qualit7  or  character.  Now,  an  employment  for  a  particular  purpose  of  an  agent, 
whether  professional  or  otherwise,  is  an  act,  and  ma7  always  be  proved  valeat 
quantum  hj  the  onl7  evidence  of  which  it  is  susceptible,  namel7,  what  was  said 
07  the  part7  in  order  to  create  that  emplo7ment,  and  that  is  what  we  desire  to 
prove  on  this  occasion. 

The  dismissal  of  General  Thomas,  which  has  been  referred  to,  and  which 
appears  on  the  docket,  was  entirel7  subsequent  to  all  these  proceedings,  and  we 
shall  show  that  that  motion  was  made  and  that  dismissal  took  place  after  it  had 
become  certain  in  the  mind  of  Mr.  Cox  and  his  associate  counsel  that  it  was  of 
no  use  further  to  follow  or  endeavor  to  follow  these  proceedings. 

As  to  the  argument,  or  rather  the  remarks,  which  have  been  addressed  b7  the 
honorable  manager  to  the  Senate,  I  have  nothing  to  sa7.  It  does  not  seem  to 
me,  however  pertinent  the7  ma7  be,  that  the7  require  an7  repl7. 

Mr.  Manager  Wilson.  Mr.  President,  I  beg  the  indulgence  of  the  Senate  for 
a  moment,  and  I  must  ask  the  members  of  this  bod7  to  pass  upon  what  we 
regard  to  be  the  real  question  involved  in  the  objection  which  has  been  inter- 
posed to  the  te8timon7  now  offered  b7  the  counsel  for  the  respondent. 

On  the  2l8t  da7  of  Februar7, 1868,  the  President  of  the  United  States  issued 
an  order  removing  Edwin  M.  Stanton  from  the  office  of  the  Secretary  for  the 
Department  of  War.  On  that  same  da7  he  issued  a  letter  of  authority  to 
Lorenzo  Thomas  directing  him  to  take  charge  of  the  Department  of  War  and 
to  discharge  the  duties  of  the  office  of  Secretary  of  War  ad  interim.  The 
articles,  based  upon  a  violation  of  the  ten ure-of  office  act,  are  founded  upon 
these  two  acts  of  the  President  on  the  2l8t  day  of  February.    The  coousel  ibr 
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the  respondent  now  propose  to  break  the  force  of  those  acts  and  that  violation 
of  the  law  by  showing  that  on  the  22d  day  of  February,  after  the  fact,  the 
President  employed  an  attorney  to  raise  in  the  courts  the  question  of  the  con- 
stitutionality of  the  tenure-of-office  act. 

Now,  1  submit  to  this  honorable  body  that  no  act,  no  declaration  of  the  Pres- 
ident made  after  the  fact  can  be  introduced  for  the  purpose  of  explaining  the 
intent  with  which  he  acted.  And  upon  this  question  of  intent  let  me  direct 
your  minds  to  this  consideration :  the  issuing  of  the  orders  referred  to  consti- 
tute the  body  of  the  crime  with  which  the  President  stands  charged.  Did  he 
Eurposely  and  wilfully  issue  an  order  to  remove  the  Secretary  of  War  ?  Did 
e  purposely  and  wilfully  issue  an  order  appointing  Lorenzo  Thomas  Secretary 
of  War  ad  interim  ?  If  he  did  thus  issue  the  orders,  the  law  raises  the  pre- 
sumption of  guilty  intent,  and  no  act  done  by  the  President  after  these  orders 
were  issued  can  be  introduced  for  the  purpose  of  rebutting  that  intent.  The 
orders  themselves  were  in  violation  of  the  terms  of  the  tenure-of-office  act. 
Being  in  violation  of  that  act,  they  constitute  an  offence  under  and  by  virtue 
of  its  provisions,  and  the  offence  thus  being  established  must  stand  upon  the 
intent  which  controlled  the  action  of  the  President  at  the  time  that  he  issued 
the  orders.  If,  after  this  subject  was  introduced  into  the  House  of  Represen- 
tatives, the  President  became  alarmed  at  the  state  of  affairs,  and  concluded  that 
it  was  best  to  attempt  by  some  means  to  secure  a  decision  of  the  court  upon  the 
question  of  the  constitutionality  or  unconstitutionality  of  the  tenure-of-office 
act,  it  cannot  avail  him  in  this  case.  We  are  inquiring  as  to  the  intent  which 
controlled  and  directed  the  action  of  the  President  at  the  time  the  act  was 
done ;  and  if  we  succeed  in  establishing  that  intent,  either  by  proof  or  by  pre- 
sumption of  law,  no  subsequent  act  can  interfere  with  it  or  remove  from  him 
the  responsibility  which  the  law  places  upon  him  because  of  the  act  done. 

Mr.  EvARTS.  Mr.  Chief  Justice  and  Senators,  we  have  here  the  oft-repeated 
argument  that  the  crime  against  the  act  of  Congress  was  complete  by  the  papers 
drawn  and  delivered  by  the  President ;  that  the  law  presumes  that  those  papers 
were  made  with  the  intent  that  appears  on  their  face,  which,  it  is  alleged,  is  a 
violation  of  that  act ;  and  as  that  would  be  enough  in  an  indictment  against  the 
President  of  the  United  States  to  affect  him  with  a  punishment,  in  the  discretion 
of  the  judge,  of  six  cents  fine,  so  by  peremptory  necessity  it  becomes  in  this 
court  a  complete  and  perfect  crime  under  the  Constitution,  which  must  require 
his  removal  from  office,  and  that  anything  beyond  the  intent  that  the  papers 
should  accomplish  what  they  tend  to  accomplish  is  not  the  subject  of  inquiry 
here.  Well,  it  is  the  subject  of  imputation  in  the  articles ;  it  is  the  subject  of 
the  imputation  in  the  arguments ;  it  is  the  subject,  and  the  only  subject,  that 
gives  gravity  to  this  trial,  and  there  was  a  purpose  of  injury  to  the  public  interest 
and  to  the  public  safety  in  this  proceeding. 

Now,  we  seek  to  put  this  prosecution  in  its  proper  place  on  this  point,  and  to 
show  that  our  intent  was  no  violence,  no  interruption  of  the  public  service,  no 
seizure  of  the  military  appropriations,  nothing'  but  the  pnrpose  by  this  move* 
ment  either  to  procure  Mr.  Stanton's  retirement,  as  was  desired,  or  to  have  the 
necessary  footing  for  judicial  proceedings.  If  this  evidence  is  excluded,  then, 
when  you  come  to  the  summing  up  of  this  cause,  you  must  take  the  crime  of 
the  dimensions  and  of  the  completeness  that  is  here  avowed,  and  I  shall  be 
entitled  before  this  court  and  before  this  country  to  treat  this  accusation  as  if 
the  article  had  read  that  he  issued  that  order  for  Mr.  Stanton's  retirement,  and 
that  direction  to  General  Thomas  to  take  charge  ad  interim,  with  the  intent  and 
purpose  of  raising  a  case  for  the  decision  of  the  Supreme  Court  of  the  United 
States  between  the  Constitution  and  the  act  of  Congress ;  and  if  such  an  article 
had  been  produced  by  the  House  of  Representatives  and  submitted  to  the  Senate 
it  would  have  been  a  laughing  stock  of  the  whole  country. 

The  gentlemen  shall  not  make  their  argumentB  and  escape  from  them  at  the 
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same  breath.  I  offer  this  evidence  to  prove  that  the  whole  purpose  and  intent 
of  the  President  of  the  United  States,  in  his  action  iu  reference  to  the  occupancy 
of  the  office  of  Secretary  of  War,  had  this  extent  and  no  more :  to  obtain  a 
peaceable  delivery  of  that  trust  fjom  one  holding  it  at  pleasure  to  the  Chief 
Executive,  or,  in  the  absence  of  that  peaceable  retirement,  to  have  a  case  for 
the  decision  of  the  Supreme  Court  of  the  United  States,  and  it  the  evidence  is 
excluded  you  must  treat  every  one  of  these  articles  as  if  the  intent  were  limited 
to  an  open  averment  iu  the  articles  themselves  that  the  intent  of  the  President 
was  such  as  1  propose  to  prove  it. 

Mr.  Manager  Butlkr.  I  desire,  Mr.  Chief  Justice,  simply  to  read  an  authority 
to  settle  the  question  as  to  a  quo  warranto.  I  read  from  5  Wheaton's  Reports, 
page  291,  the  case  of  Wallace  vs,  Anderson : 

Error  to  the  circuit  court  of  Ohio. 

This  was  un  iuforniation  for  a  quo  icarranto,  brought  to  try  the  title  of  the  defendant  to  the 
ofBce  of  principal  surveyor  of  the  Virginia  military  bounty  lands  north  of  the  river  Ohio, 
and  between  the  rivers  Scioto  and  Little  Miami.  The  defendant  had  been  appointed  to  the 
office  by  the  State  of  Virginia,  an(>  continued  to  exercise  its  duties  until  the  year  1818,  during 
all  which  time  his  official  acts  were  recognized  by  the  United  States.  In  that  year  be  was 
removed  by  the  governor  and  council  of  Virginia,  and  the  plaintiflf  appointed  in  his  place. 
The  writ  was  brought,  by  consent  of  both  parties,  to  try  the  title  totne  office,  waiving  all 
questions  of  form  and  of  iurisdiction.  *  *  #  »  »  • 

Mr.  Chief  Justice  Marshall  delivered  the  opinion  of  the  court,  that  a  writ  of  ^o  warranto 
could  not  be  maintained  except  at  the  instance  of  the  government ;  and  as  this  writ  was  issued 
by  a  private  individual,  without  the  authority  of  the  government,  it  cx>uld  not  be  sustained, 
whatever  might  be  the  right  of  the  prosecutor  or  of  the  person  claiming  to  exercise  the  office 
in  question.     The  information  must  therefore  be  dismissed. 

Judgment  reversed. 

Mr.  Curtis.  I  wish  to  remark,  Mr.  Chief  Justice,  in  reference  to  that  author- 
ity, that  it  is  undoubtedly  the  law  in  this  District,  and,  so  far  as  I  know,  in  all 
the  States,  and  certainly  is  the  law  in  England,  that  there  can  be  no  writ  of  quo 
warrafito,  or  information  in  the  nature  of  such  a  writ,  except  in  behalf  of  the 
public.  But  what  officer  is  to  represent  the  public,  in  whose  name  the  informa- 
tion is  to  be  filed,  of  course  depends  upon  the  particular  statutes  applicable  to 
the  case.  These  statutes,  as  lawyers  know,  differ  in  the  different  States.  -Under 
the  laws  of  the  United  States  all  proceedings  in  behalf  of  the  United  States,  in 
the  circuit  and  district  courts,  are  taken  by  the  district  attorneys  in  their  own 
names  ;  all  proceedings  in  behalf  of  the  United  States  in  the  Supreme  Court  are 
taken  by  the  Attorney  General  in  his  name.  In  all  cases  of  these  public  pro- 
ceedings they  are  in  tlie  name  and  in  behalf  of  the  United  States.  What  partic- 
ular officer  shall  represent  the  United  States  depends  on  the  court  where  the 
proceeding  is  had.  Now,  in  reference  to  Mr.  Cox,  we  expect  to  show  an  appli- 
cation by  Mr.  Cox  to  the  district  attorney  to  obtain  his  signature  to  the  proper 
information  and  the  obtaining  of  that  signature. 

The  Chikf  Justice.  Senators,  the  counsel  for  the  President  offer  to  prove 
that  the  witness,  Mr.  Cox,  was  employed  professionally  by  the  President  in  the 
presence  of  General  Thomas  to  take  such  legal  proceedings  in  the  case  that  had 
been  commenced  against  General  Thomas  as  would  be  effectual  to  raise  judicially 
the  question  of  Mr.  Stanton's  legal  right  to  continue  to  hold  the  office  of  Secre- 
tary for  the  Department  of  War  against  the  authority  of  the  President,  and  also 
in  reference  to  obtaining  a  writ  of  quo  warranto  for  the  same  purpose,  and  they 
Btate  that  they  expect  to  follow  up  this  proof  by  evidence  of  what  was  clone  by 
the  witness  in  pursuance  of  the  above  employment.  The  first  article  of  impeach- 
ment, which  may,  perhaps,  for  this  purpose,  be  taken  as  a  sample  of  the  rest, 
relating  to  the  same  subject,  after  charging  that  "Andrew  Johnson,  President  of 
the  United  States,"  in  violation  of  the  Constitution  and  laws,  issued  the  order 
which  has  been  so  frequently  read  for  the  removal  of  Mr.  Stanton,  proceeds : 

*•  Which  order  was  unlawfully  issued  with  intent  then  and  there  to  violate  the  act  entitled 
*An  act  regulating  the  tenure  of  certain  civil  offices,*  "  &c. 

The  article  charges,  first,  that  the  act  was  done  unlawfully,  and  then  it 


DfPEAOHMENT   OP   THE   PRESIDENT.  605 

charges  that  it  was  done  with  intent  to  accomplish  a  certain  result.  That  intent 
the  President  denies,  and  it  is  to  establish  that  denial  by  proof  that  the 
Chief  Justice  understands  this  evidence  now  to  be  ofifered.  It  is  evidence  of 
an  attempt  to  employ  counsel  by  the  President  in  the  presence  of  General 
Thomas.  It  is  the  evidence  so  far  of  a  fact ;  and  it  may  be  evidence  also  of 
declarations  connected  with  that  fact.  This  fact  and  these  declarations,  which 
the  Chief  Justice  understands  to  be  in  the  nature  of  facts,  he  tli inks  are  admia- 
sible  in  evidence.  The  Senate  has  already,  upon  a  former  occasion,  decided  by 
a  solemn  vote  that  evidence  of  the  declarations  by  the  President  to  General 
Thomas  and  by  General  Thomas  to  the  President,  after  this  order  was  sent  to 
Mr.  Stanton,  were  admissible  in  evidence.  It  has  also  admitted  evidence  of  the 
same  effect  on  the  22d,  offered  by  the  honorable  [managers.  It  seems 
to  me  that  the  evidence  now  offered  comes  within  the  principle  of  those  decis- 
ions ;  and,  as  the  Chief  Justice  has  already  had  occasion  to  say,  he  thinks  that 
the  principle  of  those  decisions  is  right,  and  that  they  are  decisions  which  are 
proper  to  be  made  by  the  Senate  sitting  in  its  high  capacity  as  a  court  of 
impeachment,  and  composed,  as  it  is,  of  lawyers  and  gentlemen  thoroughly 
acquainted  with  the  business  transactions  of  life  and  entirely  competent  to  judge 
of  the  weight  of  any  evidence  which  may  be  submitted.  He  therefore 
holds  the  evidence  to  be  admissible,  but  will  submit  the  question  to  the  Senate, 
if  desired. 

Mr.  Drake.  I  ask  a  vote  upon  the  question,  sir,  by  yeas  and  nays. 

The  yeas  and  nays  were  ordered ;  and  being  taken,  resulted — ^yeas  29,  nays 
21 ;  as  follows  : 

Teas — Messrs.  Anthony,  Bayard,  Buckalew,  Corbett,  Davis,  Dixon,  Doolittle,  Fessen- 
den,  Fowler,  Frelinghayscn,  Grimes,  Hendricks,  Howe,  Johnson,  McCreery,  Morrill  of 
Maine,  Morton,  Norton,  Patterson  of  New  Hampshire,  Patterson  of  Tennessee,  Ross,  Sauls- 
bury,  Sherman,  Spragae,  Sonmer,  Trumbull,  Van  Winkle,  Vickers,  and  Willey— 29. 

Nays — Messrs.  Cameron,  Cattell,  Chandler,  Conklin^,  Cragin,  Drake,  Edmunds,  Ferry, 
Harlan,  Howard,  Morgan,  Morrill  of  Vermont,  Nye,  Pomeroy,  Ramsey,  Stewart,  Thayer, 
Tipton,  Williams,  Wilson,  and  Yates — 21. 

Not  voting — Messrs.  Cole,  Conness,  Henderson,  and  Wade— 4. 

So  the  Senate  decided  the  evidence  offered  by  the  counsel  for  the  President 
to  be  admissible. 

Mr.  Curtis,  (to  the  witness.)  Will  you  now  answer  what  occurred  between 
the  President,  General  Thomas,  and  yourself,  on  that  occasion  ? 

A.  In  referring  to  the  appointment  of  General  Thomas  as  Secretary  of  W?ir 
ad  interim^  the  President  stated  that  Mr.  Stanton  had  refused  to  surrender  pos- 
session of  the  Department  to  General  Thomas,  and  that  he  desired  the  necessary 
legal  proceedings  to  be  instituted  without  delay  to  test  General  Thomas's  right 
to  the  office  and  to  put  him  in  possession.  I  inquired  if  the  Attorney  General 
was  to  act  in  the  matter,  and  whether  I  should  consult  with  him.  He  stated 
that  the  Attorney.  General  had  been  very  much  occupied  in  the  Supreme  Court 
and  had  not  had  time  to  look  into  the  authorities,  but  that  he  would  be  glad  if  I 
would  confer  with  him.  I  promised  to  do  so,  and  stated  that  I  would  examine 
the  subject  immediately,  ana  soon  after  took  leave. 

Q.  When  you  leflt  did  you  leave  the  President  and  General  Thomas  there  ? 

A.  I  did. 

Q.  About  what  time  in  the  day  was  it  that  you  left  ? 

A.  I  do  not  suppose  I  was  there  more  than  twenty  minutes.  I  left  home 
about  five  o'clock,  I  think,  in  a  carriage.     I  was  admitted  immediately. 

Q.  State  now  anything  which  you  did  subsequently  in  consequence  of  this 
employment  1 

Mr.  Manager  Butlbr.  Does  the  presiding  officer  rule  that  anything  that  Mr. 
Cox  did  afterward  tends  to  show  the  President's  intent  ? 

The  Chief  Justice.  The  Chief  Justice  considers  it  within  the  principle  of 
the  ruling  of  the  Senate.  « 
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The  WiTNBSS.  After  reflectiDg  npon  the  snbject,  Bnpposing  that  the  Presi* 
dent'B  desire  was  to  have  the  questions  in  controveray 

Mr.  Manager  Butler.  I  take  it  the  witness's  suppositions  are  not  to  go  in, 
are  they,  &Ir.  President] 

The  Chief  Justice,  (to  the  witness.)  State  what  was  done. 

Mr.  Curtis.  In  view  of  which  he  was  acting. 

Mr.  Manager  Butler.  I  never  heard  of  any  man's  supposition  being  pat  in 
before. 

The  Witness.  I  came  to  the  conclusion  that 

Mr.  Manager  Butler.  Now,  your  **  conclusions !"  The  witness  is  asked 
what  did  he  do,  not  what  his  conclusions  were. 

Mr.  Curtis.  That  is  an  act  for  a  lawyer,  a  pretty  important  act  for  a  lawyer, 
to  come  to  a  conclusion. 

Mr.  Manager  Butler.  It  may  or  may  not  be.  • 

The  Witness.  I  am  stating  what  course  I  determined  to  pursue. 

Mr.  Manager  Butler.  What  the  witness  did  is  the  only  thing  inquired  about, 
and  I  wish  him  kept  to  that. 

Mr.  Curtis.  One  thing  was  that  he  came  to  a  conclusion.  I  want  to  know 
what  that  was. 

Mr.  Manager  Butler.  I  object  to  the  conclusion,  and  should  like  to  have  the 
ruling  of  the  presiding  officer  upon  that. 

The  Witness.  On  Monday 

Mr.  Manager  Butler.  I  wish  to  have  that  settled. 

The  Chief  Justice.  The  Chief  Justice  has  no  doubt  that  the  witness  may 
state  his  conclusions ;  but  he  will  put  the  question  to  the  Senate  if  desired. 
[After  a  pause,  to^e  witness.]     Go  on. 

The  WiTNESs/The  proceeding  by  guo  warranto  being  a  very  tedious  one, 
which  could  not  Wd  brought  to  a  conclusion  within  even  a  year,  and  General 
Thomas  having  been  arrested  fqr  a  violation  of  the  tenure-of-office  act.  I  thought 
the  best  mode  of  proceeding  wa^in  the  first  instance 

Mr.  Manager  Butler.  I  object  now  to  his  thoughts.    Stop  somewhere. 

The  Chief  Justice,  (to  the  witness.)  State  your  conclusions. 

The  Witness.  I  determined  then  to  proceed  in  the  first  instance  in  the  case 
of  General  Thomas.  I  had  a  brief  interview  with  the  Attorney  General  on 
Monday  morning 

By  Mr.  Curtis  : 

Q.  To  proceed  how  ? 

A.  To  proceed  before  the  examining  judge  in  that  case,  (as  I  was  about  to 
explain,)  if  the  case  was  in  proper  condition  for  it^y  apnlying  to  the  Supreme 
Court  of  the  United  States  for  a  writ  of  habeasTorpua so  that  the  Supreme 
Court,  upon  the  return  of  the  writ,  could  examine  and  s^  whether 

Mr.  Manager  Butler.  These  are  not  acts  that  are  now  being  given,  Mr. 
President.  They  are  thoughts  and  conclusions  and  reasonings  of  this  party, 
what  he  would  do  if  something  else  happened.     I  object. 

The  Chief  Justice.  The  Chief  Justice  supposes  that  the  counsel  embloyed 
by  the  President  may  state  what  course  he  pursued,  and  why  he  pursued  it. 

Mr.  Manager  Butler.  You  think  he  can  put  in  his  own  determinations  and 
reasonings  ?  ^ 

The  Chief  Justice.  In  reference  to  that  matter,  yes. 

Mr.  Manager  Butler.  I  would  like  the  judgment  of  the  Senate  npon  that. 

The  Chief  Justice.  The  counsel  will  please  put  the  question  they  address 
to  .the  witness  in  writing,  if  any  senator  desires  the  judgment  of  the  Senate;  if 
not,  the  witness  will  proceed. 

Mr.  Thayer.  I  ask 

Mr.  Howard.  I  ask  that  the  question  may  be  reduced  to  writing,  so  that  we 
may  understand  it. 
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The  Chief  Justice.  The  counsel  will  reduce  their  question  to  writing. 
The  question  propounded  to  the  witness  hy  the  counsel  for  the  respondent 
was  read,  as  follows  : 

State  what  conclusion^  jon  arrived  at  as  to  the  proper  coarse  to  be  taken  to  accomplish  the 
instructions  g^iven  yon  by  the  President. 

Mr.  Manager  Butler.  That  is  not  what  I  objected  to,  Mr.  President,  and 
asked  to  have  a  ruling  upon.  Conclusions  I  did  not  object  to.  I  objected  to 
his  putting  in  his  thoughts  and  his  reasonings  by  which  he  came  to  his  conclu- 
sions. What  he  did  was  one  thing;  what  he  thought,  and  what  he  determined, 
and  what  he  wished,  and  what  he  hoped,  depend  so  much  on  the  state  ot  his 
mind,  whether  he  was  loyally  or  disloyally  disposed  to  the  government,  that  I 
do  not  thmk  it  competent 

The  Chief  Justice.  The  Chief  Justice  will  direct  the  witness  to  confine 
himself  to  the  conclusions  to  which  he  came  and  the  steps  which  he  took. 

The  Witness.  Having  come  to  the  conclusion,  then,  that  the  mot^t  expedi- 
tious way  of  raising  the  questions  in  controversy  before  the  Supreme  Court  was 
to  apply  for  a  writ  of  habeas  corpus  in  case  General  Thomas's  case  was  in  proper 
shape  for  that,  I  had  a  brief  interview  with  the  Attorney  General  on  Monday 
morning,  and  this  course  met  with  his  approval.  I  then  proceeded  to  act  in 
conjunction  with  the  counsel  whom  General  Thomas  had  engaged  to  act  in  his 
defence  in  the  first  instance. 

By  Mr.  Curtis  : 

Q.  Who  was  that  ? 

A.  Mr.  Merrick,  of  Washington.  In  order,  however,  to  procure  a  writ  of 
habeas  corpus  from  the  Supreme  Court  of  the  United  States  it  was  necessary 
that  the  commitment  should  be  made  by  a  court,  and  not  by  a  judge  at  cham- 
bers or  a  justice  of  the  peace ;  whereas  General  Thomas  had  been  arrested  and 
partially  examined  before  one  of  the  justices  of  the  supreme  court  of  the  Dis- 
trict of  Columbia  at  chambers,  and  had  been  held  to  appear  for  further  exami- 
nation on  Wednesday,  the  26th  of  February.  On  Weanesday,  the  26th,  the 
criminal  court  was  opened,  if  I  recollect  aright,  the  chief  justice  prtsiding,  and 
he  announced  that  he  would  then  proceed  to  the  examination  of  the  case  against 
General  Thomas. 

Mr.  Manager  Butler.  I  have  the  honor  to  object  now,  Mr.  President,  to  any 
proceedings  of  any  description  in  court  being  proved  other  than  by  the  record 
of  the  court. 

Mr.  Curtis.  I  ask  the  witness  to  state  what  he  did  in  court.  It  may  have 
resulted  in  a  record,  or  it  may  not  have  resulted  in  a  record.  Until  we  know 
what  he  did  we  cannot  tell  whether  it  would  result  in  a  record  or  not.  We  do 
not  know  that  it  ever  got  into  a  court  where  there  could  be  a  record.  It  may 
have  been  an  ineffectual  attempt  to  get  it  into  a  court  where  there  could  be  a 
record. 

Mr.  Manager  Butler.  Now,  I  call  the  attention  of  you,  Mr.  President  and 
the  Senators,  to  the  ingenuousness  of  that  speech.  The  witness  has  exactly 
testified  that  the  court  had  opened,  and  was  going  on  to  say  what  was  done  in 
court,  what  Chief  Justice  Cartter  announced  in  court*  in  the  criminal  court. 

Mr.  Curtis.  If  the  honorable  manager  will  give  way  for  a  moment,  I  say-— 
I  intended  to  be  so  understood  before^ — that  here  was  the  chief  justice  of  the 
District  sitting  in  a  magisterial  capacity ;  he  also,  as  Mr.  Cox  has  said,  was 
there  holding  the  criminal  court.  iSow,  we  desire  to  prove  that  there  was  an 
effort  made  by  Mr.  Cox  to  get  this  case  transferred  from  the  chief  justice  in  his 
capacity  of  a  magistrate  into  and  before  the  criminal  court,  and  we  wish  to 
show  what  Mr.  Cox  did  in  order  to  obtain  that. 

Mr.  Manager  Butler.  Now,  then,  I  again  say  that  we  have  found  that  we 
have  got  into  court  and  the  record  has  been  produced  here.    The  witness  him- 
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Belf  has  said  that  Chief  Justice  Garttor  announced  that  he  was  going  to  open 
the  conrt.  Now,  if  the  Senate  want  to  trv  Chief  Justice  Cartter,  and  whether 
he  has  done  rightly  or  wrongly,  I  only  desire  that  he  should  have  counsel  here 
to  defend  him.  1  never  before  heard  the  proceedings  of  a  coart  or  a  magistrate 
sitting  in  a  case  undertaken  to  be  proved  in  a  tribunal  where  he  was  not  on 
trial  by  the  declarations  of  the  counsel  of  the  criminal  who  got  beaten,  or  who 
succeeded,  either. 

The  Chibf  Justice.  The  Chief  Justice  will  submit  the  question  to  the  Sen- 
ate.    Counsel  will  please  reduce  the  question  to  writing. 

The  question  having  been  reduced  to  writing  was  read  by  the  Secretary,  an 
follows : 

What  did  you  do  toward  getting  out  a  writ  of  habeas  corpus  under  the  employment  of  the 
President  T 

Mr.  Manager  Butler.  Tha*t  is  not  the  question  we  have  been  debating  at 
all.  I  wish  the  proprieties  of  the  place  would  allow  me  to  characterize  that  aa 
I  think  it  ought  to  be ;  but  that  was  not  the  question  we  were'  debating.  I  made 
an  objection,  Mr.  President,  that  the  witness  should  not  state  what  took  place 
in  court,  and  now  they  put  a  general  question  which  evades  that. 

Mr.  EvARTS.  Our  general  question  is  intended  to  draw  out  what  took  place 
in  court. 

Mr.  Manager  Butler.  Then  we  object. 

Mr.  Evarts.  Very  well;  that  we  understand.  We  do  not  wish  to  be  char- 
acterized about  it,  though. 

The  Chief  Justice.  Senators,  you  who  are  of  opinion  that  the  question  is 
admissible—^ 

Mr.  Grimes  called  for  the  yeas  and  nays  ;  and  they  were  ordered. 

Mr.  Howe.  I  wish  to  have  the  question  reported  again. 

The  Secretary  read  the  question,  as  follows  : 

Whut  did  yon  do  towards  getting^  out  a  writ  of  habeas  corpus  under  the  employment  of  the 
President  ?  • 

Mr.  Manager  Butler.  I  wish  that  the  statement  of  counsel  may  be  added  to 
that,  **  this  being  intended  to  ask  what  the  witness  did  in  court.^' 

Mr.  Evarts.  It  covers  what  he  did  everywhere,  which  includes  "  in  court." 

Mr,  Manager  Butler.  That  is  another  change. 

Mr.  Evarts.  No  change  whatever.  The  question  has  been  read  three  times. 
It  is  intended  to  call  out  what  the  witness  did  toward  getting  out  a  writ  of 
habeas  corpus,  and  it  covers  what  he  did  in  court,  which  was  the  very  place  to 
doit. 

Mr.  Curtis.  If  any  change  or  addition  is  to  be  made  to  the  question  we  do 
not  wish  to  have  any  equivocation  about  the  word  "  court,"  because  that  may 
have  a  double  meaning.  What  was  done  or  attempted  to  be  done  was  before  the 
magistrate ;  we  meant  by  that  in  the  court. 

Mr.  Manager  Butler.  A  judge  or  magistrate  sitting  judicially,  which  is  the 
court  for  all  purposes. 

Mr.  Curtis.  "Sitting  judicially," but  not  as  a  court. 

The  Chief  Justice.  The  Secretary  will  read  the  question  once  more. 

The  Secretary  read  as  follows : 

What  did  you  do  toward  ijrettin^  out  a  writ  of  habeas  corpus  under  the  employment  of  the 
PreBident  7 

The  Secretary  proceeded  to  call  the  roll. 

Mr.  Sherman.  Mr.  Chief  Justice,  I  desire  to  state  that  my  friend  from  Mis- 
souri [Mr.  Henderson]  is  sick  and  unable  to  attend  in  his  place  in  the  Senate 
to-day.     He  wished  me  to  make  that  announcement. 

The  call  of  the  roll  having  been  concluded,  the  result  was  announced — yeas, 
27  ;  nays,  23 ;  as  follows  : 

Yeas — Messrs.  Anthony,  Bayard,  Buckalew,  Davis,  Dizon,  Doolittle,  Fessenden,  Fowler, 


IMPBACHMENT   OF  THE  PRESIDENT.  609 

Frelinghnjsen,  Qrimes,  Hendricks,  Johnson,  McCreeiy,  Morrill  of  Maine,  Morgan,  Norton^ 
Patterson  of  New  Hampshire,  Patterson  of  Tennessee,  Ross,  Saolsbury,  Sherman,  Sprague, 
Somner,  Trumbull,  Van  Winkle,  VicKers,  and  Willey— 27. 

Nays — Messrs.  Cameron,  Cattell,  Chandler,  Conkling,  Conness,  Cragin,  Drake,  Edmunds, 
Fenr,  Harlan,  Howard,  Howe,  Morgan,  Morrill  of  Vermont,  Nye,  Poineroj,  Ramsey,  Stew- 
art, Thayer,  Tipton,  Williams,  Wilson,  and  Yates— 23. 

Not  voting — Messrs.  Cole,  Corbett,  Henderson,  and  Wade— 4. 

So  the  Senate  decided  the  question  to  be  admissible. 

Mr.  Curtis,  (to  the  witness.)  State  now,  Mr.  Cox,  what  jou  did  in  order  t% 
obtain  a  writ  of  habeas  corpus,  pursuant  to  the  instruction  of  the  President  1 

A.  When  the  chief  justice  announced  that  he  would  proceed  as  an  examin- 
ing judge  to  investigate  the  case  of  General  Thomas,  and  not  as  holding  court, 
our  first  application  to  him  was  to  adjourn  the  investigation  into  the  criminal 
court  then  in  session,  in  order  to  have  the  action  of  that  court.  After  some 
little  discussion  this  request  was  refused.  Our  next  effort  was  to  have  General 
Thomas  committed  to  prison,  in  order  that  we  might  applj  to  that  court  for  a 
habeas  corpust  and  upon  his  being  remanded  by  that  court,  if  that  should  be 
done,  we  might  follow  up  the  application  by  one  to  the  Supreme  Court  of  the 
United  States*;  but  the  spunsel  who  represented  the  government,  Messrs.  Car- 
penter and  Riddle,  applied  to  the  judge  then  for  a  postponement  of  the 
examination 

Mr.  Manager  Butler.  Stop  a  moment.  Does  this  also  include  what  wa« 
done  by  the  other  people  there  ? 

The  Chibf  Justice.  It  is  an  account  of  the  general  transaction,  as  the 
Chief  Justice  conceives,  and  comes  within  the  rule.     The  witness  will  proceed. 

The  Witness.  The  chief  justice  having  indicated  an  intention  to  postpone 
the  examination,  we  directed  General  Thomas  to  decline  giving  any  bail  for 
further  appearance,  and  to  surrender  himself  into  custody,  and  announce  to  the- 
judge  that  he  was  in  custody,  and  then  presented  to  the  criminal  court  an  appli- 
cation for  a  writ  of  habeas  corpus.    The  counsel  on  the  other  side  objected  that 
General  Thomas  could  not  put  himself  into  custody,  and  they  did  not  desire- 
that  he  should  be  detained  in  custody.     The  chief  justice  also  declared  that  ha* 
would  not  restrain  General  Thomas  of  his  liberty,  and  would  not  hold  him  or 
allow  him  to  be  held  in  custody.     Supposing  that  he  must  either  be  committedi 
or  finally  discharged,  we  then  claimed  that  he  be  discharged,  not  supposing  thait 
the  counsel  on  the  other  side  would  consent  to  it,  and  supposing  that  would 
bring  about  his  commitment,  and  that  we  should  then  have  an  opportunity  oft 
getting  a  habeas  corpus.     They  made  no  objection,  however,  to  his  final  dis- 
charge, and  accordingly  the  chief  justice  did  discharge  him.     Immediately  after 
that  I  went,  in  company  with  the  counsel  whom  he  had  employed,  Mr.  Merrick^ 
to  the  President's  house,  and  reported  our  proceedings  and  the  result  to  the 
President.    He  then  urged  us  to  proceed 

Mr.  Manager  Butler.  Stay  a  moment.  Shall  we  have  another  interview 
with  the  President  put  in,  Mr.  President  1 

The  Chief  Justfce,  (to  the  witness.)  What  date  was  this  ? 

The  Witness.  On  the  26th,  immediately  after  the  proceeding  before  the 
judge. 

Mr.  Curtis.  We  propose  to  show  that,  having  made  his  report  to  the  Presi- 
dent of  the  failure  of  this  attempt,  he  then  received  from  the  President  other 
instructions  upon  this  subject  to  follow  up  the  attempt  in  another  way. 
•    Mr.  Manager  Bingham.  Do  I  understand — I  ask  for  information,  of  the  coun- 
sel— that  this  interview  with  the  President  was  on  the  26th  ? 

The  Witness.  It  was. 

Mr.  Manager  Bingham.  Two  days  after  he  was  impeached  by  the  House  of 
Representatives  ? 

Mr.  Curtis.  Yes. 

Mr.  Manager  Bingham  T.wo  days  after  he  was  presented  here.?: 
39  IP 
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Mr.  Curtis.  Tea. 

Mr.  Manager  Bingham.  And  70a  are  asking  for  the  President's  declarations 
after  he  was  arraigned  here  for  this  crime  to  prove  his  innocence  1  We  ask  the 
TOte  of  the  Senate  on  it. 

Mr.  Curtis.  We  do  not  ask  for  declarations,  Mr.  Manager ;  we  ask  for  acts. 

Mr.  Manager  Bingham.  Acts  consisting  in  words  two  days  after  his  arraign- 
ment at  this  bar.     We  ask  the  vote  of  the  Senate  on  the  question. 

Mr.  Yates.  Mr.  President,  I  ask  for  the  vote  of  the  Senate  on  this  question. 

The  Chief  Justice.  The  Chief  Justice  thinks  this  evidence  incompetent. 
The  declarations  of  parties 

Mr.  EvARTS.  Mr.  Chief  Justice,  will  you  allow  us  to  say  a  word? 

The  Chief  Justice.  Certainly. 

Mr.  EvARTS.  If  it  is  to  turn  on  that  point,  which  has  not  been  discussed  in 
immediate  reference  to  this  question,  we  desire  to  be  heard.  The  offer  which 
the  Chief  Justice  and  senators  will  remember  was  read,  and  upon  which  the 
vote  of  the  Senate  was  taken  for  admission,  included  the  efforts  to  have  a  habeoi 
corpus  proceeding  taken,  and  also  the  efforts  to  have  a  quo  warranto.  The  rea- 
sons why,  and  the  time  at  which,  and  the  circumstances  under  which  the  haheoM 
carpus  effort  was  made,  and  its  termination,  have  been  given.  Thereupon  the 
efforts  were  attempted  at  the  quo  warranto.  It  is  in  reference  to  that  that  the 
President  gave  these  instructions.  We  suppose  it  is  covered  by  the  ruling 
already  made. 

Mr.  Manager  Butler.  A  single  word,  sir.  The  witness  has  informed  the 
court  that  it  was  not  done  before  because  such  a  proceeding  could  not  be  brought 
to  a  decision  under  a  year.  The  President  was  going  to  be  impeached  in  the 
course  of  ten  or  fifteen  days,  and  so  he  started  a  proceeding,  if  we  are  to  believe 
this  offer,  which  was  to  have  a  conclusion  a  year  hence ! 

The  Chief  Justice.  The  Chief  Justice  may  have  misapprehended  the  inten- 
tion of  the  Senate ;  but  he  understands  their  ruling  to  be  in  substance  this : 
that  acts  in  respect  to  the  attempt  and  intention  of  the  President  to  obtain  a  legal 
decision,  commencing  on  the  22d  of  February,  may  be  pursued  to  the  legitimate 
termination  of  that  particular  transaction ;  and,  therefore,  the  Senate  has  ruled 
that  Mr.  Cox,  the  witness,  may  go  on  and  testify  until  that  particular  transac- 
tion came  to  a  close.  Now,  the  offer  is  to  prove  conversations  with  the  Presi- 
dent after  the  tei-mination  of  that  effort  in  the  supreme  court  of  the  District  of 
Columbia.  The  Chief  Justice  does  not  think  that  is  within  the  intent  of  the 
Senate ;  but  he  will  submit  the  question  to  the  Senate.  Senators,  you  who  are 
of  the  opinion  that  this  testimony  should  be  received  will  please  say  "ay;" 
those  of  the  contrary  opinion,  "no."  (Putting  the  question.)  The  question  is 
determined  in  the  negative.     The  evidence  is  not  received. 

Mr.  Curtis,  (to  the  witness.)  Mr.  Cox,  after  you  had  reported  to  the  Presi- 
dent in  the  manner  you  have  already  stated,  did  you  take  any  further  step,  did 
you  do  any  further  act  in  reference  to  raising  the  question  of  the  constitutionality 
of  the  tenure-of-office  act  ? 

Mr.  Manager  Butler.  Wait.  If  what  the  President  did  himself,  after  he 
was  impeached,  after  the  26th  of  February,  cannot  be  given  hi  evidence,  I  do 
not  see  that  what  his  counsel  did  for  him  may  be.     That  is  only  one  step  further. 

Mr.  EvARTS.  We  may  at  least  be  allowed  to  put  the  question,  Mr.  Chief 
Justice. 

Mr.  Manager  Butler.  The  question  was  put  and  I  objected  to  it. 

Mr.  EvARTS.  It  has  not  been  reduced  to  writing.  * 

The  Chief  Justice.  The  counsel  for  the  President  will  reduce  their  question 
to  writing. 

The  question  having  been  reduced  to  writing,  was  read  by  the  Secretary,  as 
follows  : 

After  you  had  reported  to  the  Prealdent  the  result  of  your  efforts  to  obtain  a  writ  of  k4tbea$ 
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0OTpu9y  did  70a  do  any  act  in  paxsnance  of  the  orijdnal  instnictions  yon  had  received  from 
the  President  on  Saturday,  to  test  the  right  of  Mr.  Stanton  to  continue  in  the  office ;  and  if 
•80,  state  what  the  acts  were  1 

The  Chibp  Justicb.  The  Chief  Jastice  thinks  that  this  question  is  inadmis- 
sible within  the  last  vote  of  the  Senate ;  but  will  put  the  question  to  the  Senate 
if  any  senator  desires  it. 

Mr.  DooLiTTLB.  Mr  Chief  Justice,  I  should  like  to  have  that  question  put 
to  the  Senate ;  I  think  it  a  different  one 

The  Chibp  Justice.  No  debate  is  allowable.  Does  the  senator  desire  the 
vote  of  the  Senate  on  the  question  1 

Mr.  DoOLiTTLB.  Yes,  sir. 

The  Chibp  Justice.  The  question  will  be  read  again. 

The  Secretary  read  the  Iwt  question  put  by  the  counsel  for  the  respondent. 

Mr.  Sherman.  Now,  I  should  like  to  have  the  fifth  article  read. 

The  Chibp  Justicb.  The  article  of  the  impeachment,  the  reading  of  which 
b  called  for  by  the  senator  from  Ohio,  will  be  read. 

The  Secretary  read  article  five,  as  follows  : 

That  said  Andrew  Johnson,  President  of  the  United  States,  unmindful  of  the  hif^h  duties 
of  his  office  and  of  his  oath  of  office,  on  the  2l8t  day  of  February,  in  the  year  of  our  Lord 
1868,  and  on  divers  other  days  and  times  in  said  year,  before  the  2d  day  of  March,  in  the 
year  of  our  Lord  1868,  at  Washington,  in  the  District  of  Columbia,  did  unlawfully  conspire 
with  one  Lorenzo  Thomas,  and  wiUi  other  persons  to  the  House  of  Representatives  unknown, 
to  prevent  and  hinder  the  execution  of  an  act  entitled  **  An  act  regulating  the  tenure  of  cer- 
tain civil  offices,"  passed  March  2,  1867,  and  in  pursuance  of  said  conspiracy  did  unlawfully 
attempt  to  prevent  Ed^in  M.  Stanton,  then  and  there  being  Secretary  for  the  Department 
of  War,  duly  appointed  and  commissioned  under  the  laws  of  the  United  States,  from  holditaff 
said  office,  whereby  the  said  Andrew  Johnson,  President  of  the  United  States,  did  then  and 
there  commit  and  was  guilty  of  a  high  misdemeanor  in  office. 

The  Chief  Justick.  The  Ohief  Jastice  will  inquire  of  the  counsel  for  the 
President  whether  they  understand  the  question  to  be  applicable  to  that  article  1 

Mr.  EvARTS.  We  certainly  do. 

The  Chief  Justice.  Is  it  asked  with  a  view  to  obtain  evidence  bearing 
upon  that  article  of  the  impeachment  ? 

Mr.  EvARTs.  Yes,  any  article  whatever  that  indicates  as  part  of  his  intent 
or  within  any  time  alleged  to  be  with  an  unlawful  purpose.  We  propose  to  show 
the  lawful  and  peaceful  purpose. 

Mr.  HowB.  Mr.  President,  if  proper  I  should  like  to  have  the  first  question 
addressed  to  the  witness  on  the  stand  read  again. 

The  Chief  Justice.  The  question  upon  which  the  ruling  has  just  taken 
place  ? 

Mr.  HowR.  No,  the  oflfer  to  prove.     I  should  like  to  have  that  read  again. 

The  Chief  Justice.  The  offer  which  was  made  by  the  counsel,  and  which 
the  Senate  admitted,  will  be  read  by  the  Secretary. 

The  Secretary  read  as  follows : 

We  offer  to  prove  that  Mr.  Cox  was  employed  professionally  by  the  President  in  the  pres- 
ence of  (xeneral  Thomas,  to  take  such  legal  proceedings  in  the  case  that  had  heen  com- 
menced against  against  General  Thomas  as  would  be  effectual  to  raise  judicially  the  ques 
tion  of  Mr.  Stanton's  legal  right  to  continue  to  bold  the  office  of  Secretary  for  the  Depart- 
meut  of  War  ags^st  the  authority  of  the  President,  and  also  in  reference  to  obtainiug  a 
writ  of  qtuf  warranto  for  the  same  purpose,  and  we  shall  expect  to  follow  up  this  proof  by 
evidence  of  what  was  done  by  the  witness  in  pursuance  of  the  ^bove  employment 

The  Chief  Justice.  The  discussion  and  the  juling  of  the  Chief  Justice  in 
respect  to  that  question  was  in  reference  to  the  first  article  of  the  impeachment. 
Nothing  had  been  said  about  the  fifth  article  in  the  discussion,  so  far  as  the 
Chief  Justice  recollects.  The  question  is  now  asked  with  reference  to  the  fifth 
article  and  the  intent  alleged  in  that  article  to  conspire.  Tne  Chief  Justice 
thinks  it  is  admissible  with  that  view  under  the  ruling  upon  the  first  offer.  He 
will,  however,  put  the  question  to  the  Senate  if  any  senator  desires  it. 

Mr.  CoNNBSs.  The  vote  of  the  Senate  is  asked. 
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The  Chief  Justice.  The  senator  from  Oalifomia  asks  for  the  vote  o£  Ae 
Senate.  Senators,  you  who  are  of  the  opinion  that  the  question  is  admissible, 
and  shall  be  put  to  the  witness,  will  say  ay 

Mr.  Howard  called  for  the  yeas  and  nays ;  and  they  were  ordered. 

Mr.  Johnson.  I  ask  for  the  reading  of  the  fifth  article.  I  was  not  in  when 
it  was  read. 

The  Secretary  read  the  fifth  article,  as  follows  : 

That  said  Andrew  Johnson,  President  of  the  United  States,  nntnindfol  of  the  high  duties 
of  his  office,  and  of  his  oath  of  office,  on  the  2l8t  day  of  February,  in  the  year  of  our  Lord 
1868,  and  on  divers  other  days  and  times  in  said  year,  before  the  2d  day  of  March,  in  the 
year  of  our  Lord  1868,  at  Washington,  in  the  District  of  Columbia,  did  unlawfally  conspire 
with  one  Lorenzo  Thomas,  and  with  other  persons  to  the  House  of  Representatives  unknown, 
to  prevent  and  hinder  the  execution  of  an  act  entitled,  **  An  act  regulating  the  tenure  of  cer- 
tain civil  offices,*'  passed  March  2,  1867  ;  and  in  pursuance  of  said  conspiracy  did  unlawfully 
attempt  to  prevent  Edwin  M.  Stanton,  then  and  there  beine  Secretary  for  the  Department  of 
War,  duly  appointed  and  commissioned  under  the  laws  of  the  United  States,  from  holding 
said  office,  whereby  the  said  Andrew  Johnson,  President  of  the  United  States,  did  then  and 
there  commit,  and  was  guilty  of  a  high  misdemeanor  in  office.  ' 

The  Ohirf  Justice.  The  Secretary  will  now  read  the  question  proposed  to 
be  put  to  the  witness. 

The  Secretary  read  as  follows  : 

After  YOU  had  reported  to  the  President  the  result  of  your  efforts  to  obtain  a  writ  of  habeas 
corpus f  did  you  do  any  other  act  in  pursuance  of  the  original  instructions  you  had  received 
from  the  President  on  Saturday  to  test  the  right  of  Mr.  Stanton  to  continue  in  the  office ; 
and,  if  so,  state  what  the  acts  were  7 

The  question  heing  taken  by  yeas  and  nays,  tesulted — yeas,  27  ;  nays,  23  ;  as 
follows : 

Yeas— Messrs.  Anthony,  Bayard,  Bnckalew,  Davis,  Dixon.  Doolittle,  Fessenden,  Fowler, 
Grimes,  Hendricks,  Howe,  Johnson,  McCreery,  Morrill  of  Maine,  Morton,  Norton,  Patterson 
of  New  Hampshire,  Patterson  of  Tennessee,  Ross,  Saulsbury,  Sherman,  Sprague,  Sumner, 
Trumbull,  Van  Winkle,  Vickers,  and  Willey— 27. 

Nays — Messrs.  Cameron,  Cattell,  Chandler,  Conkling,  Conness,  Cragin,  Drake,  Edmunds, 
Ferry,  Frelinghuysen,  Harlan,  Howard,  Morgan,  Morrill  of  Vermont,  Nye,  Pomeroy,  Bam- 
sey,  Stewart,  Thayer,  Tipton,  Williams,  Wilson,  and  Yates — 23. 

Not  voting — Messrs.  Cole,  Corbett,  Henderson,  and  Wade — 4. 

So  the  question  was  decided  to  be  admissible. 

Mr.  Curtis,  (to  the  witness.)     Now  you  may  state  it,  Mr.  Cox. 

The  Witness.  On  the  same  da}'  or  the  next,  I  forget  which,  I  prepared  an 
information  in  the  nature  of  a  quo  warranto.  I  think  a  delay  of  one  day 
occurred  in  the  effort  to  procure  certified  copies  of  General  Thomas's  commis- 
siou  as  Secretary  of  War  ad  interim,  and  of  the  order  to  Mr.  Stanton.  I  then 
applied  to  the  district  attorney  to  sign  the  information  in  the  nature  of  a  quo 
^  tcarranto,  and  he  declined  to  do  so  withoat  instructions  or  a  request  from  the 
(  President  or  the  Attorney  General.  This  fact  was  communicated  to  the  Attor- 
ney  General,  and  the  papers  were  sent  to  him.  We  also  gave  it  as  our  opinion 
to  him  that  it  would  not  be 

Mr.  Manager  Butler.  Stop.  We  object  to  the  opinion  given  by  these  gen- 
tlemen to  the  Attorney  General  as  tending  to  show  the  President's  motives  or 
intent. 

Mr.  Curtis.  We  do  not  insist  upon  it  if  the  other  side  object.  (To  the  wit- 
ness.)    You  can  now  proceed  to  state  anything  that  was  done  after  this  time. 

The  Witness.  Nothing  was  done  after  this  time  by  me.  The  papers  were 
returned  to  me  recently. 

Mr.  Curtis,  (to  the  managers.)  The  witness  is  now  yours,  gentlemen,  for 
cross-examination. 

Mr.  Conn  ESS.  I  move  that  the  Senate  take  a  recess  for  fifteen  minutes. 

The  motion  was  agreed  to ;  and  at  the  expiration  of  the  recess  the  Chief 
ustice  resumed  the  chair  and  called  the  Senate  to  order. 
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Waltbb  S.  Cox  eross-exainmed. 
By  Mr.  Manager  Butler  : 

Question.  Yoa  stated  that  70a  had  been  practicing  law  here  in  Washington 
flome  twentTjears  1 

Answer.  Yes,  sir. 

Q.  Here  all  the  time  1 

A.  Always. 

Q.  Was  any  other  counsel  associated  with  70a  by  the  President  ? 

A.  No,  sir ;  not  to  017  knowledge. 

Q.  Were  you  counsel  in  that  case  for  the  President  or  for  Greneral  Thomas  ? 

A.  I  considered  myself  counsel  for  the  President. 

Q.  Did  you  so  announce  yourself  to  Chief  Justice  Oartter  1 

A.  I  did  not. 

Q.  Then  you  appeared  before  him  as  counsel  for  Thomas  1 

A.  I  did  in  that  proceeding. 

Q.  And  he  did  not  understand  in  any  way,  so  far  as  you  know,  that  you  were 
desiring  to  do  anything  there  on  behalf  of  the  President  I 

A.  1  had  mentioned  the  fact  to  Judge  Gartter  privately,  out  of  court,  that  I 
had  been  sent  for  and  directed  to  take  cfiarge  of  or  institute  proceedings. 

Q.  As  counsel  for  the  President  ? 

A.  Tes,  sir ;  that  I  had  been  sent  for  by  the  President. 

Q.  But  did  you  tell  him  that  you  were  coming  into  his  court  as  counsel  for 
the  President  ? 

A.  I  did  not.  I  do  not  know  whether,  when  I  told  him,  1  had  then  deter- 
mined to  proceed  in  that  way. 

Q.  In  any  of  the  discussions  or  your  action  before  the  court  did  you  inform 
either  the  court  or  the  counsel  on  the  other  side  that  you  desired  to  have  the 
case  put  in  train  so  that  you  could  get  a  decision  of  the  Supreme  Court  of  the 
United  States? 

A.  I  do  not  think  I  did. 

Q.  Had  either  the  court  or  the  counsel  any  means  of  knowing  that  that  was 
your  purpose  or  the  President's  purpose,  so  far  as  you  were  concerned  ] 

A.  In  no  other  way  than  from  our  application  for  the  kabeeu  corpus  upon  our 
announcement  of  General  Thomas's  surrender  into  custody,  so  far  as  I  am 
advised. 

Q.  Nothing  only  what  they  might  infer  t 

A.  Precisely. 

Q.  They  might  infer  thati 

A.  I  had  no  conversation  with  them  before  the  result. 

Q.  I  am  not  speaking  now  of  conversations  with  counsel  outside  of  the  court, 
but  I  am  speaking  of  proceedings  in  court } 

A.  Precisely  so. 

Q.  And  so  far  as  the  proceedings  in  court  were  concerned— -and  I  ask  for 
nothing  else^there  was  no  intimation,  direct  or  indirect,  that  there  was  any 
wish  on  the  piyrt  of  the  President  or  the  Attorney  General  to  make  a  case  to 
test  the  constitutionality  or  the  propriety  of  any  law  ? 

A.  There  was  none  that  I  remember  in  the  presence  of  the  judge  on  the  bench 
acting  at  that  tim^^no  other  than  private  information. 

Q.  Your  private  information  to  the  judge  I  have  not  asked  for.  Was  there 
any  in  court  to  the  counsel  who  appeared  on'the  other  side  ? 

A.  None. 

Q.  Then,  so  far  as  you  know,  the  counsel  on  the  other  side  could  only  treat 
this  as  a  question  of  the  rights  of  personal  liberty  of  Mr.  Thomas  ?  [No  answer.] 
Well,  sir,  it  being  your  desire  to  have  that  question  tested,  and  as  you,  appear- 
ing for  the  government,  could  do  so  by  consent  of  the  prosecutor,  why  did  you 
not  speak  to  the  prosecator's  coiinflel  sad  ask  to  have  it  put  in  train  for  that? 
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A.  Because  I  did  not  think  they  woald  consent  to  it.    We  did  not  desire  to 
let  them  know  our  object  at  the  time. 

Q.  Then,  as  I  anderstand  jou,  yon  concealed  your  object  from  them  ? 

A.  We  rather  did,  I  think. 

Q.  Then  they  acted  as  they  did  act,  whether  rightly  or  wrongly,  under  tbat 
concealment,  did  they  ] 

A.  They  seemed  to  divine  the  object  before  we  got  through  and  to  endeavor 
to  ilefeat  it. 

Q.  And  they  only  seemed  to  divine  it  from  the  coarse  they  took  1    That  is 
the  only  reason  they  had  for  seeming  to  divine  it  ? 

A.  Yes,  sir. 

Q.  You  say  you  prepared  the  papers  for  an  information  in  the  nature  of  a 
quo  warranto  ? 

A.  Yes,  sir. 

Q.  On  what  day  was  that } 

A.  That  was  either  on  Wednesday,  the  26th,  or  the  next  day. 

Q.  The  26th  or  27th  of  February  ? 

A.  Yes,  sir;  I  think  it  was  the  27th. 

Q.  That  was  after  the  President  was  impeached  ? 

A,  Yes,  sir. 

Q.  Did  you  see  the  President  between  the  time  that  you  reported  to  him  and 
the  time  when  you  prepared  this  paper  ] 

A.  I  did  not.     I  nave  never  seen  him  since. 

Q.  You  prepared  that  paper  and  carried  it  to  the  Attorney  General,  did  you 
not? 

A.  First,  to  the  district  attorney,  or  mther  I  spoke  to  him  without  presenting 
the  paper. 

Q.  X  ou  spoke  to  him  and  he  said  he  must  have  some  order  from  the  Attorney 
General  or  the  President  before  he  could  act? 

A.  Yes,  sir. 

Q.  And  then  you  went  to  the  Attorney  General  ? 

A.  I  did  not  go  in  person;  I  sent  the  papers. 

Q.  Did  you  send  a  note  with  them  ? 

A.  I  do  not  remember.  % 

Q.  You  simply  sent  the  papers  ? 

A.  I  sent  a  message,  either  written  or  verbal ;  I  do  not  know  which. 

Q.  By  whom  ? 

A.  I  think  by  Mr.  Merrick  or  Mr.  Bradley ;  I  cannot  say  which. 

Q.  What  Bradley  ? 

A.  Joseph  H. 

Q.  The  elder  or  younger? 

A.  The  elder. 

Q.  Was  he  concerned  in  the  matter  ? 

A.  He  appeared  in  court  with  us  merely  as  an  adviser,  as  a  friend  of  General 
Thomas. 

Q.  Joseph  H.  Bradley  appeared  in  the  courts  of  the  District  ? 

A.  He  did  not  appear  in  his  character  as  attorney  of  the  court.     He  appeared 
in  person,  not  in  the  character  of  an  attorney. 

Q.  He  appeared  in  person,  but  did  not  appear  as  an  attorney? 

A.  Yea,  sir. 

Q.  Did  he  say  anything  ? 

A.  Nothing  to  the  court  or  to  the  judge. 

Q.  Is  this  Mr.  Bradley  the  same  man  who  was  disbarred  ? 

A.  The  same. 

Q.  So  that  he  could  not  appear.    Now,  since  you  sent  those  papers  to  the 
Attorney  General,  have  you  ever  received  them  oack  ? 
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A.  I  have. 

Q.  When? 

A.  A  few  da]^8  ago. 

Q.  By  "  a  few  days  ago''  when  do  jou  mean  }  Since  you  have  been  snei- 
moued  as  a  witness  ? 

A.  I  think  not — jost  beforoi  I  believe. 

Q.  Jnst  before  I 

A.  I  believe  so. 

Q.  Preparatory  to  your  being  sammoned  as  a  witness  ? 

A.  Not  that  I  am  aware  of. 

Q.  After  or  before  this  case  was  opened :  before  or  after  the  trial  began  t 

A.  After. 

•Q.  How  long  after  ? 

A.  I  cannot  say.  I  think  it  was  four  or  five  days  ago,  as  near  as  I  can  come 
to  it. 

Q.  Had  yon  any  commnnication  with  the  Attorney  General  aboat  them 
between  the  time  yon  sent  them  and  the  time  when  you  received  them  ?  I  do 
not  a^k  what  the  commnnication  was ;  I  only  ask  the  fact  whether  you  had  any 
commnnication  ? 

A.  None  in  person. 

Q.  Had  you  any  in  writing  ? 

A.  No,  sir. 

Q.  Then  you  had  none  in  any  way,  if  you  had  none  either  in  person  or  iii 
writing  ? 

A.  Yes,  sir ;  through  Mr.  Merrick,  to  whom  it  was  more  convenient  to  see 
him  than  it  was  to  me. 

Q.  So  you  can  only  know  by  what  Mr.  Merrick  said  1 

A.  That  is  all. 

Q.  Of  that  I  will  not  ask  you ;  you  say  the  papers  were  returned  to  yott. 
Where  are  they  now  ? 

A.  I  have  tbcm  in  my  pocket. 

Q.  Were  they  not  returned  to  you  for  the  purpose  of  your  having  them  when 
you  should  be  called  as  a  witness  ?     Do  you  not  so  understand  it  ] 

A.  No,  sir ;  they  came  with  a  message. 

Q.  How  soon  before  you  were  summoned  t 

A.  Not  more  than  a  day  or  two,  I  think. 

Q.  On  the  same  day  ? 

A.  I  think  a  day  or  two  before ;  I  am  not  very  sure. 

Q.  To  your  knowledge  have  those  papers,  up  to  the  hour  in  which  we  are 
speaking,  been  presented  to  any  judge  of  any  court  1 

A.  They  have  not. 

Q.  Up  to  the  hour  that  we  are  speaking  have  you  been  directed  either  by  the 
Attorney  General  or  the  President  to  present  that  application  to  any  judge  of 
any  court  ? 

A.  The  papers  came  to  me  with  a  direction  that  Mr.  Merrick  and  myself 
should  use  our  discretion. 

Q.  They  came  with  a  written  message  ? 

A.  No ;  a  verbal  one,  through  Mr.  Merrick  to  me,  or  rather  it  was  communi- 
cated to  him,  and  by  him  to  me. 

Q.  But  Mr.  Merrick,  if  I  understand  you,  was  not  associated  with  you  in  thJB 
proceeding  as  counsel  for  the  President,  because  I  asked  you  if  the  President 
had  any  other  counsel  ? 

A.  He  was  not,  as  I  understood  it ;  he  was  counsel  for  General  Thomas. 

Q.  Was  this  a  movement  on  the  part  of  General  Thomas  ? 

The  Witness.  Which  movement } 
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The  WiTNBSS.  After  reflectiDg  upon  the  subject,  snpposing  that  the  Presi- 
dent'B  desire  was  to  have  the  questions  in  controversy 

Mr.  Manager  Butler.  I  take  it  the  witness's  suppositions  are  not  to  go  in, 
are  they,  ilr.  President  1 

The  Chief  Justice,  (to  the  witness.)  State  what  was  done. 

Mr.  Curtis.  In  view  of  which  he  was  acting. 

Mr.  Manager  Butler.  I  never  heard  of  any  man's  supposition  being  put  in 
before. 

The  Witness.  I  came  to  the  conclusion  that 

Mr.  Manager  Butler.  Now»  your  '* conclusions!"  The  witness  is  asked 
what  did  he  do,  not  what  his  conclusions  were. 

Mr.  Curtis.  That  is  an  act  for  a  lawyer,  a  pretty  important  act  for  a  lawyer, 
to  come  to  a  conclusion. 

Mr.  Manager  Butler.  It  may  or  may  not  be.  • 

The  Witness.  I  am  stating  what  course  I  determined  to  pursue. 

Mr.  Manager  Butler.  What  the  witness  did  is  the  only  thing  inquired  about, 
and  I  wish  him  kept  to  that. 

Mr.  Curtis.  One  thing  was  that  he  came  to  a  conclusion.  I  want  to  know 
what  that  was. 

Mr.  Manager  Butlkr.  I  object  to  the  conclusion,  and  should  like  to  have  the 
ruling  of  the  presiding  officer  upon  that. 

The  Witness.  On  Monday 

Mr.  Manager  Butler.  I  wish  to  have  that  settled. 

The  Chief  Justice.  The  Chief  Justice  has  no  doubt  that  the  witness  may 
state  his  conclusions ;  but  he  will  put  the  question  to  the  Senate  if  desired. 
[After  a  pause,  to^e  witness.]     60  on. 

The  WiTNESs/The  proceeding  by  quo  warranto  being  a  very  tedious  one, 
which  could  not  Wd  brought  to  a  conclusion  within  even  a  year,  and  General 
Thomas  having  been  arrested  fqr  a  violation  of  the  tenure-of-office  act.  I  thought 
the  best  mode  of  proceeding  wa^in  the  first  instance 

Mr.  Manager  Butler.  I  object  now  to  his  thoughts.     Stop  somewhere. 

The  Chief  Justice,  (to  the  witness.)  State  your  conclusions. 

The  Witness.  I  determined  then  to  proceed  in  the  first  instance  in  the  case 
of  General  Thomas.  I  had  a  brief  interview  with  the  Attorney  General  on 
Monday  morning 

By  Mr.  Curtis  : 

Q.  To  proceed  how  ? 

A.  To  proceed  before  the  examining  judge  in  tibat  case,  (as  I  was  about  to 
explain,)  if  the  case  was  in  proper  condition  for  it  Jby  applying  to  the  Supreme 
Court  of  the  United  States  for  a  writ  of  habeas  carpua  so  that  the  Supreme 
Court,  upon  the  return  of  the  writ,  could  examine  and  s^  whether 

Mr.  Manager  Butler.  These  are  not  acts  that  are  now  being  given,  Mr. 
President.  They  are  thoughts  and  conclusions  and  reasonings  of  this  party, 
Irhat  he  would  do  if  something  else  happened.     I  object. 

The  Chief  Justice.  The  Chief  Justice  supposes  that  the  counsel  embloyed 
by  the  President  may  state  what  course  he  pursued,  and  why  he  pursued  it. 

Mr.  Manager  Butler.  You  think  he  can  put  in  his  own  determinations  and 
reasonings  ?  ^ 

The  Chief  Justice.  In  reference  to  that  matter,  yes. 

Mr.  Manager  Butler.  I  would  like  the  judgment  of  the  Senate  upon  that 

The  Chief  Justice.  The  counsel  will  please  put  the  question  they  address 
to, the  witness  in  writing,  if  any  senator  desires  the  judgment  of  the  Senate;  if 
not,  the  witness  will  proceed. 

Mr.  Thayer.  1  ask 

Mr.  Howard.  I  ask  that  the  question  may  be  reduced  to  writing,  so  that  we 
may  understand  it. 


mPEACHHENT  OF  THE   PBESIDEinP.  617 

has  not  been  any  direction  or  any  effort  from  the  President  or  the  Attorney 
Greneral — ^leaving  out  Mr.  Stanbery,  for  he  is  not  Attorney  General  now — from 
the  President  or  the  Attorney  General  to  have  anything  done  with  those  papers  T 

A.  There  has  been  no  direction,  and  there  has  been  no 

Q.  Oommunication  I 

A.  Gommnnication  to  me  since  the  papers  were  forwarded  to  the  office  of  the 
Attorney  GhenenJ. 

Q.  Now,  sir,  we  will  go  to  the  conrt  for  a  moment.  Did  not  Mr.  Merrick  or 
yourself  make  the  motion  to  have  Mr.  Thomas  discharged  ? 

A.  We  did. 

Q.  Had  he  not  been  in  custody  under  his  recognizance  up  to  the  time  of  that 
motion  1 

A.  We  claimed  that  he  was,  but  the  other  side  denied  it. 

Q.  And  to  settle  that  question  you  moved  his  discharge  1 

A.  Tes,  sir. 

Q.  And  that  was  granted  ? 

A.  It  was. 

Q.  Did  you  make  that  motion? 

A.  I  did. 

Q.  So  that,  in  fact,  General  Thomas  was  discharged  by  the  court  from  cu»* 
tody  on  the  motion  of  the  President's  counsel  ? 

Mr.  Curtis.  He  has  not  said  "  firom  custody." 

The  WiT.NKSS.  Discharged  from  further  attendance. 

By  Mr.  Manager  Butler  : 

Q.  Excase  me.  If  he  was  not  discharged  from  custody,  what  was  he  dis* 
charged  from? 

A.  He  was  discharged  from  the  complaint,  or  from  any  further  detention  or 
examination,  I  suppose. 

Q.  From  "farther  detention?"  He  could  not  be  detained  without  being  in 
custody  ? 

A.  Not  very  well. 

Mr.  Manager  Butler.  I  thought  not,  when  I  was  interrupted  by  the  learned 
counsel  on  that  point. 

The  Witness.  He  was  discharged  from  the  complaint,  I  presume. 

Q.  Then  I  will  repeat  the  question  at  the  point  at  which  I  was  interrupted  : 
whether,  in  fact,  Mr.  Thomas  was  not  discharged  from  custodv,  from  detention, 
from  further  being  held  to  answer  upon  that  complaint  by  the  motion  of  the 
President's  counsel? 

A.  He  was. 

Q.  Now,  then,  was  that  information  signed  by  any  Attorney  General,  pasty 
current,  or  to  come,  so  far  as  you  know  1 

A.  It  was  not. 

Richard  T.  Merrick  sworn  and  exaihined. 

By  Mr.  Curtis  : 

Q.  Where  do  you  reside  ? 

A.  In  Washington  city. 

Q.  And  what  is  your  profession  ? 

A.  I  am  a  lawyer  by  profession. 

Q.  How  long  have  you  been  in  that  profession  ? 

A.  Nineteen  or  twenty  vears,  or  over.     In  1847  I  was  admitted. 

Q.  Were  you  employed  profbssionally  in  anv  way  in  connection  with  the 
matter  of  General  Thomas  before  Chief  Justice  (jartter  ? 

A.  I  was  employed  by  General  Thomas  on  the  morning  of  the  22d  of  Feb- 
ruary, to  conduct  the  proceedings  instituted  against  him,  and  which  brought 
him  before  Chief  Justice  Oarftter. 
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self  has  said  that  Chief  Jastice  Oartter  annoanced  that  he  was  going  to  open 
the  court.  Now,  if  the  Senate  want  to  try  Chief  Justice  Cartter,  ancT  whether 
he  has  done  rightly  or  wrongly,  I  only  desire  that  he  should  have  counsel  here 
to  defend  him.  I  never  before  heard  the  proceedings  of  a  court  or  a  magistrate 
sitting  in  a  case  undertaken  to  be  proved  in  a  tribunal  where  he  was  not  on 
trial  by  the  declarations  of  the  counsel  of  the  criminal  who  got  beaten,  or  who 
succeeded,  either. 

The  Chibf  Justice.  The  Chief  Justice  will  submit  the  question  to  the  Sen- 
ate.    Counsel  will  pleiise  reduce  the  question  to  writing. 

The  question  having  been  reduced  to  writing  was  read  by  the  Secretary,  afl 
follows : 

What  did  yoa  do  toward  getting  out  a  writ  of  habeas  corpus  under  the  employment  of  the 
President  7 

Mr.  Manager  Butler.  Tha't  is  not  the  question  we  have  been  debating  at 
all.  I  wish  the  proprieties  of  the  place  would  allow  me  to  characterize  that  as 
I  think  it  ought  to  be ;  but  that  was  not  the  question  we  were'  debating.  I  made 
an  objection,  Mr.  President,  that  the  witness  should  not  state  what  took  place 
in  court,  and  now  they  put  a  general  question  which  evades  that. 

Mr.  EvARTS.  Our  general  question  is  intended  to  draw  out  what  took  place 
in  court. 

Mr.  Manager  Butler.  Then  we  object. 

Mr.  EvARTS.  Very  well ;  that  we  understand.  We  do  not  wish  to  be  char- 
acterized  about  it,  though. 

The  Chief  Justice.  Senators,  you  who  are  of  opinion  that  the  question  is 
admissible 

Mr.  Grimes  called  for  the  yeas  and  nays  ;  and  they  were  ordered. 

Mr.  Howe.  I  wish  to  have  the  question  reported  again. 

The  Secretary  read  the  question,  as  follows  : 

Wliat  did  you  do  towards  ^tting  out  a  writ  of  habeas  corpus  under  the  employment  of  the 
President  1  • 

Mr.  Manager  Butler.  I  wish  that  the  statement  of  counsel  may  be  added  to 
that,  **  this  being  intended  to  ask  what  the  witness  did  in  courts' 

Mr.  EvARTS.  It  CO  vera  what  he  did  everywhere,  which  includes  "  in  court." 

Mr.  Manager  Butler.  That  is  another  change. 

Mr.  EvARTS.  No  change  whatever.  The  question  has  been  read  three  times. 
It  is  intended  to  call  out  what  the  witness  aid  toward  getting  out  a  writ  of 
habeas  corjms,  and  it  covers  what  he  did  in  court,  which  was  the  very  place  to 
doit. 

Mr.  Curtis.  If  any  change  or  addition  is  to  be  made  to  the  question  we  do 
not  wish  to  have  any  equivocation  about  the  word  "  court,"  because  that  may 
have  a  double  meaning.  What  was  done  or  attempted  to  be  done  was  before  the 
magistrate ;  we  meant  by  that  in  the  court. 

Mr.  Manager  Butler.  A  judge  or  magistrate  sitting  judicially,  which  is  the 
court  for  all  purposes. 

Mr.  Curtis.  **  Sitting  judicially,"  but  not  as  a  court. 

The  Chief  Justice.  The  Secretary  will  read  the  question  once  more. 

The  Secretary  read  as  follows  : 

What  did  you  do  toward  getting  out  a  writ  of  habeas  corpus  under  the  employment  of  the 
President  ? 

The  Secretary  proceeded  to  call  the  roll. 

Mr.  Sherman.  Mr.  Chief  Justice,  I  desire  to  state  that  my  friend  from  Mis- 
souri [Mr.  Henderson]  is  sick  and  unable  to  attend  in  his  place  in  the  Senate 
to-day.     He  wished  me  to  make  that  announcement. 

The  call  of  the  roll  having  been  concluded,  the  result  was  announced — yeas, 
27  ;  nays,  23 ;  as  follows  : 
Yeas — Messrs.  Anthony,  Bayard,  Buokalew,  Davis,  Dizon,  Doolittle,  Fessenden,  Fowler, 


IMPBACHMENT  OF  THE  PRESIDSNT.  609 

FrelinghnyseD,  Grimes,  Hendricks,  Johnson,  McCreery,  Morrill  of  Maine,  Morgan,  Norton^ 
Patterson  of  New  Hampshire,  Patterson  of  Tennessee,  Boss,  Saalshmy,  Sherman,  Sprague, 
Sumner,  Trumbull,  Van  Winkle,  Vickers,  and  Willey— 27. 

Nays — Messrs.  Cameron,  Cattell,  Chandler,  Conkling,  Conness,  Cragin,  Drake,  Edmunds, 
Ferry,  Harlan,  Howard,  Howe,  Morgan,  Morrill  of  Vermont,  Nye,  Pomeroy,  Samsey,  Stew* 
art,  Thayer,  Tipton,  Williams,  Wilson,  and  Yates— 23. 

Not  voting — Messrs.  Cole,  Corbett,  Henderson,  and  Wade — 4. 

So  the  Senate  decided  the  questioa  to  be  admissible. 

Mr.  Curtis,  (to  the  witness.)  State  now,  Mr.  Cox,  what  you  did  in  order  t* 
obtain  a  writ  of  habeas  corpus^  pursuant  to  the  instruction  of  the  President  1 

A.  When  the  chief  justice  announced  that  he  would  proceed  as  an  examin- 
ing judge  to  investigate  the  case  of  General  Thomas,  and  not  as  holding  court, 
our  first  application  to  him  was  to  adjourn  the  investigation  into  the  criminal 
court  then  in  session,  in  order  to  have  the  action  of  that  court.  After  some 
little  discussion  this  request  was  refused.  Our  next  effort  was  to  have  General 
Thomas  committed  to  prison,  in  order  that  we  might  apply  to  that  court  for  a 
Tiabeas  corpus^  and  upon  his  being  remanded  by  that  court,  if  that  should  be 
done,  we  might  follow  up  the  application  by  one  to  the  Supreme  Court  of  the 
United  States*;  but  the  epunsel  who  represented  the  government,  Messrs.  Car- 
penter and  Riddle,  applied  to  the  judge  then  for  a  postponement  of  the 
examination 

Mr.  Manager  Butlbr.  Stop  a  moment.  Does  this  also  include  what  was 
done  by  the  other  people  there  ? 

The  Chief  Justice.  It  is  an  account  of  the  general  transaction,  as  the 
Chief  Justice  conceives,  and  comes  within  the  rule.     The  witness  will  proceed. 

The  WiTiNESS.  The  chief  justice  having  indicated  an  intention  to  postpone 
the  examination,  we  directed  General  Thomas  to  decline  giving  any  bail  for 
farther  appearance,  and  to  surrender  himself  into  custody,  and  announce  to  the* 
judge  that  he  was  in  custody,  and  then  presented  to  the  criminal  court  an  appli- 
cation for  a  writ  of  habeas  corpus.    The  counsel  on  the  other  side  objected  that 
General  Thomas  could  not  put  himself  into  custody,  and  they  did  not  desire- 
that  he  should  be  detained  in  custody.     The  chief  justice  also  declared  that  he* 
would  not  restrain  General  Thomas  of  his  liberty,  and  would  not  hold  him  or 
allow  him  to  be  held  in  custody.     Supposing  that  he  must  either  be  committed i 
or  finally  discharged,  we  then  claimed  that  he  be  discharged,  not  supposing  thait 
the  counsel  on  the  other  side  would  consent  to  it,  and  supposing  that  would 
bring  about  his  commitment,  and  that  we  should  then  have  an  opportunity  oft 
getting  a  habeas  corptts.     They  made  no  objection,  however,  to  his  final  dis- 
charge, and  accordingly  the  chief  justice  did  discharge  him.     Immediately  after 
that  I  went,  in  company  with  the  counsel  whom  he  had  employed,  Mr.  Merrick^ 
to  the  President's  house,  and  reported  our  proceedings  and  the  result  to  the 
President.     He  then  urged  us  to  proceed 

Mr.  Manager  Butler.  Stay  a  moment.  Shall  we  have  another  interview 
with  the  President  put  in,  Mr.  President  ? 

The  Chief  Justice,  (to  the  witness.)  What  date  was  this  ? 

The  Witness.  On  the  26th,  immediately  after  the  proceeding  before  the 
judge. 

Mr.  Curtis.  We  propose  to  show  that,  having  made  his  report  to  the  Presi- 
dent of  the  failure  of  this  attempt,  he  then  received  from  the  President  other 
instructions  upon  this  subject  to  tollow  up  the  attempt  in  another  way. 
'    Mr.  Manager  Bingham.  Do  I  understand — I  ask  for  information  of  the  coun- 
sel— that  this  interview  with  the  President  was  on  the  26th  7 

The  Witness.  It  was. 

Mr.  Manager  Bingham.  Two  days  after  he  wiels  impeached  by  the  House  of 
Bepresentatives  ? 

Mr.  Curtis.  Yes. 

Mr.  Manager  Bingham.  Two  days  after  he  was  presented  here.]: 
39  IP 
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Mr.  Curtis.  Tea. 

Mr.  Manager  Bingham.  And  70a  are  asking  for  the  President's  declarations 
after  he  was  arraigned  here  for  this  crime  to  prove  his  innocence  1  We  ask  the 
TOte  of  the  Senate  on  it. 

Mr.  Curtis.  We  do  not  ask  for  declarations,  Mr.  Manager ;  we  ask  for  acts. 

Mr.  Manager  Binqham.  Acts  consisting  in  words  two  days  after  his  arraign- 
ment at  this  bar.     We  ask  the  vote  of  the  Senate  on  the  question. 

Mr.  Yates.  Mr.  President,  I  ask  for  the  vote  of  the  Senate  on  this  question. 

The  Chief  Justice.  The  Chief  Justice  thinks  this  evidence  incompetent. 
The  declarations  of  parties 

Mr.  EvARTS.  Mr.  Chief  Justice,  will  you  allow  us  to  say  a  word  ? 

The  Chief  Justice.  Certainly. 

Mr.  EvARTS.  If  it  is  to  turn  on  that  point,  which  has  not  been  discussed  in 
immediate  reference  to  this  question,  we  desire  to  be  heard.  The  offer  which 
the  Chief  Justice  and  senators  will  remember  was  read,  and  upon  which  the 
vote  of  the  Senate  was  taken  for  admission,  included  the  efforts  to  have  a  habeas 
carpus  proceeding  taken,  and  also  the  efforts  to  have  a  quo  warranto.  The  rea- 
sons why,  and  the  time  at  which,  and  the  circumstances  under  which  the  hiUfcas 
carpus  effort  was  made,  and  its  termination,  have  been  given.  Thereupon  the 
efforts  were  attempted  at  the  quo  warranto.  It  is  in  reference  to  that  that  the 
President  gave  these  instructions.  We  suppose  it  is  covered  by  the  ruling 
afa%ady  made. 

Mr.  Manager  Butler.  A  single  word,  sir.  The  witness  has  informed  the 
court  that  it  was  not  done  before  because  such  a  proceeding  could  not  be  brought 
to  a  decision  under  a  year.  The  President  was  going  to  be  impeached  in  the 
course  of  ten  or  fifteen  days,  and  so  he  started  a  proceeding,  if  we  are  to  believe 
this  offer,  which  was  to  have  a  conclusion  a  year  hence  ! 

The  Chief  Justice.  The  Chief  Justice  may  have  misapprehended  the  inten- 
tion of  the  Senate ;  but  he  understands  their  ruling  to  be  in  substance  this : 
that  acts  in  respect  to  the  attempt  and  intention  of  the  President  to  obtain  a  legal 
decision,  commencing  on  the  22d  of  February,  may  be  pursued  to  the  legitimate 
termination  of  that  particular  transaction ;  and,  therefore,  the  Senate  has  ruled 
that  Mr.  Cox,  the  witness,  may  go  on  and  testify  until  that  particular  transac- 
tion came  to  a  close.  Now,  the  offer  is  to  prove  conversations  with  the  Presi- 
dent after  the  termination  of  that  effort  in  the  supreme  court  of  the  District  of 
Columbia.  The  Chief  Justice  does  not  think  that  is  within  the  intent  of  the 
Senate ;  but  he  will  submit  the  question  to  the  Senate.  Senators,  you  who  are 
of  the  opinion  that  this  testimony  should  be  received  will  please  say  "ay;" 
those  of  the  contrary  opinion,  "no."  (Putting  the  question.)  The  question  is 
determined  in  the  negative.     The  evidence  is  not  received. 

Mr.  Curtis,  (to  the  witness.)  Mr.  Cox,  after  you  had  reported  to  the  Presi- 
dent in  the  manner  you  have  already  stated,  did  you  take  any  further  step,  did 
you  do  any  further  act  in  reference  to  raising  the  question  of  the  constitutionality 
of  the  tenure-of'office  act  ? 

Mr.  Manager  Butler.  Wait.  If  what  the  President  did  himself,  after  he 
was  impeached,  after  the  26th  of  February,  cannot  be  given  hi  evidence,  I  do 
not  see  that  what  his  counsel  did  for  him  may  be.     That  is  only  one  step  further. 

Mr.  EvARTS.  We  may  at  least  be  allowed  to  put  the  question,  Mr.  Chief 
Justice. 

Mr.  Manager  Butler.  The  question  was  put  and  I  objected  to  it. 

Mr.  EvARTS.  It  has  not  been  reduced  to  writing.  * 

The  Chief  Justice.  The  counsel  for  the  President  will  reduce  their  question 
to  writing. 

The  question  having  been  reduced  to  writing,  was  read  by  the  Secretary,  as 
follows.: 

After  you  had  reported  to  the  President  the  result  of  your  efforts  to  ohti^  a  writ  of  luiheas 
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0OTpu»^  did  70a  do  any  act  in  paxsnance  of  the  orieinal  iimtnictions  yon  had  received  from 
the  President  on  Saturday,  to  test  the  right  of  Mr.  Stanton  to  continue  in  the  office;  and  if 
•80,  state  what  the  acts  were  1 

The  Chibp  Justicb.  The  Chief  Justice  thinks  that  this  question  is  inadmis- 
sible within  the  last  vote  of  the  Senate ;  but  will  put  the  question  to  the  Senate 
if  any  senator  desires  it 

Mr.  DooLiTTLB.  Mr  Chief  Justice,  I  should  like  to  have  that  question  put 
to  the  Senate ;  I  think  it  a  different  one 

The  Chibf  Justice.  No  debate  is  allowable.  Does  the  senator  desire  the 
vote  of  the  Senate  on  the  question  1 

Mr.  DoOLiTfLB.  Yes,  sir. 

The  Chibp  Justicb.  The  question  will  be  read  again. 

The  Secretary  read  the  Icist  question  put  by  the  counsel  for  the  respondent. 

Mr.  Shbrman.  Now,  I  should  like  to  have  the  fifth  article  read. 

The  Chief  Justice.  The  article  of  the  impeachment,  the  reading  of  which 
is  called  for  by  the  senator  from  Ohio,  will  be  read. 

The  Secretary  read  article  five,  as  follows  : 

That  said  Andrew  Johnson,  President  of  the  United  States,  unmindful  of  the  hif^h  duties 
of  his  office  and  of  his  oath  of  office,  on  the  2l8t  day  of  February,  in  the  year  of  our  Lord 
1868,  and  on  divers  other  days  and  times  in  said  year,  before  the  2d  day  of  March,  in  the 
year  of  our  Lord  1868,  at  Wasbin^on,  in  the  District  of  Columbia,  did  unlawfully  conspire 
with  one  Lorenzo  Thomas,  and  wim  other  persons  to  the  House  of  Representatives  unknown, 
to  prevent  and  hinder  the  execution  of  an  act  entitled  **  An  act  regulating  the  tenure  of  cer- 
tain civil  offices,**  passed  March  2,  1867,  and  in  pursuance  of  said  conspiracy  did  unlawfully 
attempt  to  prevent  Ed^in  M.  Stanton,  then  and  there  being  Secretary  for  the  Department 
of  War,  duly  appointed  and  commissioned  under  the  laws  of  the  United  States,  from  holding 
said  office,  whereby  the  said  Andrew  Johnson,  President  of  the  United  States,  did  then  and 
there  commit  and  was  guilty  of  a  high  misdemeanor  in  office. 

The  Chief  Justice.  The  Ohief  Jastice  will  inquire  of  the  counsel  for  the 
President  whether  they  understand  the  question  to  be  applicable  to  that  article  1 

Mr.  EVARTS.  We  certainly  do. 

The  Chief  Justice.  Is  it  asked  with  a  view  to  obtain  evidence  bearing 
upon  that  article  of  the  impeachment  ? 

Mr.  EvARTs.  Yes,  any  article  whatever  that  indicates  as  part  of  his  intent 
or  within  any  time  alleged  to  be  with  an  unlawful  purpose.  We  propose  to  show 
the  lawful  and  peaceful  purpose. 

Mr.  Howe.  Mr.  President,  if  proper  I  should  like  to  have  the  first  question 
addressed  to  the  witness  on  the  stand  read  again. 

The  Chief  Justice.  The  question  upon  which  the  ruling  has  just  taken 
place  ? 

Mr.  HowR.  No,  the  offer  to  prove.     I  should  like  to  have  that  read  again. 

The  Chief  Justice.  The  offer  which  was  made  by  the  counsel,  and  which 
the  Senate  admitted,  will  be  read  by  the  Secretary. 

The  Secretary  read  as  follows : 

We  offer  to  prove  that  Mr.  Cox  was  employed  professionally  hy  the  President  in  the  pres- 
ence of  General  Thomas,  to  take  such  legal  proceedings  in  the  case  that  had  heen  com- 
menced against  against  General  Thomas  as  would  be  effectual  to  raise  judiciallv  the  ques 
tion  of  Mr.  Stantou*s  legal  right  to  continue  to  hold  the  office  of  Secretary  for  the  Depart- 
ment of  War  agfl^st  the  authority  of  the  President,  and  also  in  reference  to  obtaining  a 
writ  of  quo  warranto  for  the  same  purpose,  and  we  shall  expect  to  follow  up  this  proof  by 
evidence  of  what  was  done  by  the  witness  in  pursuance  of  the  ^bove  employment 

The  Chief  Justice.  Tbe  discussion  and  the  puling  of  the  Chief  Justice  in 
respect  to  that  question  was  in  reference  to  the  first  article  of  the  impeachment. 
Nothing  had  been  said  about  the  fifth  article  in  the  discussion,  so  far  as  the 
Chief  Justice  recollects.  The  question  is  now  asked  with  reference  to  the  fifth 
article  and  the  intent  alleged  in  that  article  to  conspire.  Tne  Chief  Justice 
thinks  it  is  admissible  with  that  view  under  the  ruling  upon  the  first  offer.  He 
will,  however,  put  the  question  to  the  Senate  if  any  senator  desires  it. 

Mr.  CoNNBSs.  The  vote  of  the  Senate  is  aaked. 
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Mr.  Manager  Butler.  Mr.  President,  I  wish  it  simply  understood,  that  I  may 
clear  my  skirts  of  this  matter,  that  this  all  goes  in  under  our  objection,  and  under 
the  ruling  of  the  presiding  officer. 

The  Chief  Justice.  It  eoes  in  under  the  direction  of  the  Senate  of  the  United 
States.     (To  the  witness.)  Proceed,  sir. 

The  Witness.  We  then  announced  to  the  judge  that  General  Thomas's  bail 
had  surrendered  him,  or  that  he  was  in  custody  of  the  marshal,  and  the  marshal 
was  advancing  toward  him  at  the  time.  I  think  that  Mr.  Bradley  or  Mr.  Cox 
handed  me,  while  on  my  feet,  and  while  I  was  making  that  announcement,  the 
petition  for  a  hahetu  carpus,  which  I  then  presented  to  the  criminal  court,  which 
having  opened  in  the  morning,  had  not  yet  adjourned,  and  over  which  Chief 
Justice  Cartter  was  presiding.  I  presented  the  habeas  corpus  to  the  criminal 
court. 

Mr.  Curtis.  The  petition  ? 

The  Witness.  The  petition  for  a  Aaheeu  carpus  to  the  criminal  court,  repre- 
senting that  General  Thomas  was  in  custody  of  the  marshal,  and  asked  that  it 
should  be  beard. 

Mr.  Manager  Butler.  Was  that  petition  in  writing  ? 

The  Witness.  That  petition  was  in  writing,  I  believe.  As  I  said,  it  was 
handed  to  me  by  one  of  my  associates,  and  if  my  recollection  serves  me  aright  I 
have  seen  the  petition  since,  and  it  was  not  signed.  When  handed  to  me  Gen- 
eral Thomas  and  Mr.  Bradley  were  sitting  immediately  behind  me,  and  after 
reading  it  I  laid  it  down,  and  I  believe  it  was  taken  up  by  some  of  the  reporters 
and  not  regained  for  half  an  hour. 

By  Mr.  Curtis  : 

Q.  Well,  sir,  after  you  had  read  it  what  occurred] 

A.  After  I  bad  read  it  a  discussion  arose  upon  the  propriety  of  the  petition 
and  the  regularity  of  the  time,  in  regard  to  the  time  of  its  presentation.  The 
counsel  upon  the  other  side  contended  that  General  Thomas  was  not  in  custody, 
and  that  it  was  a  remarkable  case — I  remember  that  expression,  I  think,  of  Mr. 
Carpenter's — ^for  an  accused  party  to  insist  upon  putting  himself  in  jail  or  in 
custody.  We  contended  that  he  was  in  custody.  The  chief  justice  ruled  that 
he  was  not  in  custody  at  all,  and  that  he  did  not  purpose  to  put  him  in  custody. 

The  counsel  upon  the  other  side  further  stated  that  they  desired  neither  that 
he  should  be  put  in  custody  nor  that  he  should  give  bond,  because  they  were 
certain,  from  his  character  and  position,  that  he  would  be  here  to  answer  any 
charge  that  might  be  brought  against  him.  The  chief  justice  replied  that,  in 
view  of  the  statements  made  by  the  counsel,  he  should  neither  put  him  in  cus- 
tody nor  demand  bond,  and  was  himself  satisfied  there  was  no  necessity  for  pur- 
suing either  course.  We  then  remarked,  "  If  he  is  not  in  custody  and  not  under 
bond  he  is  discharged."  I  think  some  one  said,  ''He  is  then  discharged;"  and 
thereupon,  in  order  that  there  might  be  a  decision  in  reference  to  the  alternatives 
presented  of  his  being  placed  in  *  custody  or  discharged  upon  the  record,  we 
moved  for  his  discharge  in  order  to  bring  up.  the  question  officially  of  his  com- 
mitment.    He  was  thereupon  discharged. 

Mr.  Curtis.  I  believe  that  is  all  we  wish  to  examine  Mr.  Merrick  upon. 

Cross-examined  by  Mr.  Manager  Butler  : 

Q.  Were  you  counsel,  Mr.  Merrick,  for  Surratt  ? 
A.  I  was,  sir. 
Q.  Was  Mr.  Cox  ] 
A.  He.  was  not. 

Q.  Was  Mr.  Bradley,  who  was  advisory  counsel  in  this  proceeding? 
A.  He  was. 

Q.  When  you  got  to  the  Executive  Mansion  that  morning,  Thomas  was  not 
there,  you  tell  us  ? 
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A.  I  think  not.     That  is  my  recollection. 

Q.  Did  70a  learn  whether  he  had  been  there  1 

A.  I  do  not  recollect  whether  I  did  or  not.  Had  I  so  learned  I  probably 
should  have  recollected  it. 

Q.  Did  you  not  learn  that  Thomas  was  then  over  at  the  War  Department  ? 

A.  I  do  not  recollect  that  I  did,  and  think  I  did  not. 

Q.  Did  you  not  learn  when  he  returned  that  he  had  come  from  the  War 
Department  ? 

A.  I  do  not  recollect. 

Mr.  Manager  Butlbr.  I  will  not  tax  your  want  of  recollection  any  further. 
[Laughter.] 

Edwin  0.  Pbrrin  sworn  and  examined. 
By  Mr.  Evarts  : 

Question.  Where  do  you  reside  ? 

Answer.  I  reside  on  Long  Island,  near  Jamaica. 

Q.  How  long  have  you  been  a  resident  of  that  region  ? 

A.  I  have  been  a  resident  of  Long  Island  over  ten  years. 

Q.  Previoas  to  that  time  where  had  you  resided  ? 

A.  Memphis,  Tennessee. 

Q.  Are  you  personally  acquainted  with  the  President  of  the  United  States? 

A.  I  am. 

Q.  And  how  long  a  time  have  you  been  so  personally  acquainted  with  himl 

A.  I  knew  Mr.  Johnson  in  Tennessee  for  several  years  before  I  left  the  State, 
having  met  him  more  particularly  upon  the  stump  in  political  campaigns,  I  being 
a  whig  and  he  a  democrat. 

Q.  And  has  that  acquaintance  continued  until  the  present  time  ? 

A.  It  has. 

Q.  Were  you  in  tie  city  of  Washington  in  the  month  of  February  last  ? 

A.  I  was. 

Q.  And  for  what  period  of  time  ? 

A.  I  came  here,  I  think,  about  the  Ist  day  of  February,  or  near  that  time, 
and  remained  until  about  the  1st  of  March  or  last  of  February. 

Q.  During  that  time  were  you  at  a  hotel  or  at  a  private  residence  ? 

A.  At  a  private  boarding  house. 

Q.  Did  you  have  an  interview  with  the  President  of  the  United  States  on  the 
21st  of  February  ? 

A.  I  did. 

Q.  Alone,  or  in  company  with  whom? 

A.  In  company  with  a  member  of  the  House  of  Representatives. 

Q.  Who  was  he  ? 

A.  Mr.  Selye,  of  Rochester,  New  York. 

Q.  How  did  it  happen  that  you  made  this  visit? 

Mr.  Manager  Butlbr.  I  pray  judgment  on  that. 

Mr.  Evarts.  It  is  merely  introductory.  It  is  nothing  material.  You  have 
no  ground  to  object,  as  the  answer  will  show. 

Mr.  Manager  Butlbr.  Very  well. 

The  Witness.  Mr.  Selye  said  that  while  he  knew  the  President  he  never 
had  been  formally  presented  to  him  ;  and  understanding  that  I  was  a  friend  of 
the  President,  and  well  acquainted  with  him,  he  asked  me  if  I  would  not  go  up 
with  him  to  the  President's  and  introduce  him. 

By  Mr.  Evarts: 

Q.  When  did  this  occur  ?  « 

A.  On  the  20th. 

Q.  The  day  before  ? 

A.  The  day  before— on  the  20th. 
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Q!  Toar  visiti  then,  on  the  2l8t  was  on  this  indocement? 

A.  I  made  the  appolDtment  for  the  next  day.  I  informed  Mr.  S'^lye  that  it 
was  cabinet  day,  and  it  would  be  no  ubo  to  go  ontil  after  two  o'clock,  as  we 
probably  woulcl  not  be  permitted  to  enter,  and  appointed  two  o'clock,  at  his 
rooms  in  Twelfth  street,  to  meet  him  for  that  purpose. 

Q.  You  went  there,  and  you  took  up  Mr.  Selye  ? 

A.  I  went  to  Mr.  Selyo's  room.  He  called  a  carriage,  and  we  got  in  and 
drove  to  the  PrcBident's  house,  a  little  after  two  o'clock,  or  perhaps  nearly  three. 
I  did  not  note  the  hour. 

Q.  Did  you  have  any  difficulty  in  getting  in  ] 

A.  We  had.  Mr.  Kershard,  the  usher  at  the  door,  when  I  handed  him  Mr. 
Selye's  card  and  mine,  said  that  the  President  had  some  of  his  cabinet  with 
him  yet,  and  no  one  would  be  admitted.  I  told  him  I  wished  tliat  he  would  go 
in  and  say  to  the  President  or  say  to  Colonel  Moore,  with  my  compliments 

Mr.  Manag(^r  Butler.  Excuse  me;  are  you  going  to  put  in  Colonel  Moore? 

Mr.  EvARTS.  It  is  no  matter;  we  are  only  getting  at  the  fact  how  he  got  in. 
(To  the  witness.)  Was  the  fact  that  Mr.  Sdye  was  a  member  of  Congiess 
mentioned? 

A.  That  was  mentioned,  that  Mr.  Selye  was  a  member  of  Congress. 

Q.  And  so  yon  got  in  ? 

A.  And  so  we  got  in. 

Q.  Then  you  went  up-stairs ;  and  were  you  immediately  admitted,  or  other- 
wise? 

A.  We  were  up-stairs  then  when  this  took  place ;  in  the  ante-room  near  the 
President's  reception  room. 

Q.  Very  well ;  then  you  went  in  after  a  while  ? 

A.  Yes,  sir ;  we  went  in. 

Q.  Was  the  President  alone  when  you  went  in  ? 

A.  He  was  alone. 

Q.  And  did  you  introduce  Mr.  Selye  ? 

A.  I  introduced  Mr.  Selye. 

Q.  As  a  member  of  Congress  ? 

A.  As  a  member  of  Congress  from  the  Rochester  district. 

Q.  Before  this  time  had  you  heard  that  any  order  for  the  removal  of  Mr. 
Stanton  had  been  made  ? 

A.  I  had  heard  nothing  of  it. 

Q.  Nor  had  Mr.  Selye,  so  far  as  you  know  ? 

A.  He  had  not.  I  found  him  lying  down  when  I  got  to  his  room,  about  two 
o'clock,  and  he  complained  of  being  unwell. 

Q.  So  far  as  you  know,  he  had  heard  nothing  of  it  ? 

A.  So  far  as  I  know,  ho  had  heard  nothing  of  it. 

Q.  Did  you  then  hear  from  the  President  of  the  removal  of  Mr.  Stanton  ? 

Mr.  Manager  Butlkr.  Stay  a  moment.  We  feel  it  our  duty  to  object  to  the 
statement  of  the  President  to  this  person  or  Mr.  Selye  or  anybody  else,  declara- 
tions made  to  parties  in  the  country  generally.  There  can  be  no  end  to  this 
kind  of  evidence ;  everybody  may  bo  brought  here.  Where  are  we  to  stop,  if 
there  is  to  be  any  stop  ?  If  not,  the  time  of  the  country  will  be  consumed  in 
hearing  every  conversation  between  the  President  and  every  person  that  he 
chooses  to  introduce. 

Mr.  EvARTS.  If  the  evidence  is  proper  the  time  to  have  considered  about  the 
public  interest  was  when  the  trial  was  commenced  or  promoted.  We  are  not  to 
be  excluded  from  a  defence  because  it  takes  time  to  put  it  in.  Of  course  it 
would  be  more  convenient  to  stop  a  cause  at  the  end  of  the  prosecution's  case  and 
save  the  time  of  the  •country  or  of  the  court.  We  are  reducing  to  writing  our 
offer. 

Mr.  Manager  Butlbr.  Thx:  question  simply  is  what  was  said  between  the 
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President  and  Mr.  Selye  and  Mr.  Perrin.  That  is  the  qnestion  that  I  had  the 
honor  to  object  to. 

Mr.  Eyarts.  We  are  reducing  it  to  form  in  order  that  it  may  ba  passed 
npon.  • 

The  offer,  having  been  reduced  to  writing,  was  read  hy  the  Secretary,  as 

follows : 

We  offer  to  prove  tbat  the  Prenident  tben  stated  that  he  bad  issued  an  order  for  the  removal 
of  Mr.  Stanton  and  the  employment  of  General  Thomas  to  perform  the  duties  ad  interim ; 
that  thereupon  Mr.  Perrin  said,  **  Supposing  Mr.  Stanton  should  oppose  the  order;**  the 
President  replied,  **  There  is  no  danjsrer  of  that,  for  General  Thomas  is  already  in  the  office." 
He  then  added,  **  It  is  only  a  temporary  arrangement ;  I  shall  send  in  to  the  Senate  at  once 
a  good  name  for  the  office.'* 

Mr.  Manager  Butler.  I  find  it,  Mr.  President  and  Senators,  my  duty  to. 
object  to  this.  There  is  no  end  to  declarations  of  this  sort.  The  admission  of 
those  to  Sherman  and  to  Thomas  was  advocated  on  the  ground  that  the  office 
was  tendered  to  them  and  that  it  was  a  part  of  the  res  gestct.  This  i?  mere  nar- 
ration, mere  statement  of  what  he  had  done  and  what  he  intended  to  do.  It 
never  was  evidence  and  never  will  be  evidence  in  any  organized  court,  so  far 
as  any  experience  in  court  has  taught  me.  I  do  not  see  why  you  limit  it.  If 
Mr.  Perrin,  who  says  that  he  has  heretofore  been  on  the  stump,  can  go  there 
and  ask  him  questions,  and  the  answers  can  be  received,  why  not  anybody  else  ? 
If  Mr.  Selye  could  go  there,  why  not  everybody  else  ?  Why  could  he  not  make 
declarations  to  every  man,  ay,  and  woman,  too,  and  bring  them  in  here,  as  to 
what  he  intended  to  do  and  what  he  had  done  to  instruct  the  Senate  of  the 
United  States  in  their  dutips  sitting  as  a  high  court  of  impeachment  ? 

Mr.  EvARTS.  Mr.  Chief  Justice,  I  am  not  aware  that  the  credit  of  this  testi-^ 
mony  is  at  all  affected  by  the  fact  that  Mr.  Perrin  has  been  engaged  in  political 
canvasses,  nor  do  I  suppose  that  it  assists  us  in  determining  whether  this  should 
be  admitted,  because  a  declaration  mjght  be  made  even  to  a  female.  The  ques- 
tion, then,  is,  whether  the  declaration,  at  this  time  and  under  these  circumstances, 
of  the  President's  intent  in  what  he  had  done  was  and  is  proper  to  be  heard. 

It  will  be  observed  that  this  was  an  interview  between  the  President  of  the 
United  States  and  a  member  of  Congress,  one  of  '*  the  grand  inquest  of  the 
nation,"  holding,  therefore,  an  official  duty  and  having  access,  by  reason  of  his 
official  privilege,  to  the  person  of  the  President ;  that  at  this  hour  of  the  ^day 
the  President  was  in  the  attitude  of  supposing,  upon  the  report  of  General 
Thomas,  that  Mr.  Stanton  was  ready  to  yield  the  office,  desiring  only  the  time 
necessary  to  accommodate  his  private  convenience,  and  that  ho  then  stated  to 
these  gentlemen,  '*  I  have  removed  Mr.  Stanton  and  appointed  General  Thomas 
ad  interim^'*  which  was  their  first  intelligence  of  the  occurrence ;  that  upon  the 
suggestion,  "Will  there  not  be  trouble  or  difficulty?"  the  President  answered 
(showing  thus  the  bearing  on  any  question  of  threats  or  purpose  of  force  as  to 
be  imputed  to  him  from  the  declarations  that  General  Thomas  was  making  at 
about  the  same  hoar  to  Mr.  Wilkeson)  that  there  was  no  occasion  for  or  "  no 
danger  of  that,  as  General  Thomas  was  already  in."  Tben,  as  to  the  motive  or 
purpose  entertained  by  the  President  at  the  time  of  this  act  of  providing  any- 
body that  should  control  the  War  Department  or  the  military  appropriations,  or  #k 
by  combination  with  the  Treasury  Department  suck  the  public  funds,  or  to  have, 
though  I  regret  to  repeat  the  words  as  used  by  the  honorable  manager,  a  tool  or 
a  slave  tp  carry  on  the  office  to  the  detriment  of  the  pubtic  service,  we  propose 
to  show  that  at  the  very  moment  he  asserts,  *'  This  is  but  a  temporary  arrange- 
ment ;  I  shall  at  once  send  in  a  good  name  for  the  office  to  the  Senate." 

Now,  you  will  perceive  that  this  bears  upon  the  President's  condition  of  pur- 
pose in  this  matter,  both  in  respect  to  any  force  as  threatened  or  suggested  by. 
anybody  else  being  imputable  to  him  at  this  time,  and  upon  the  question  of 
whether  this  appointment  of  Greneral  Thomas  had  any  other  purpose  than  what 
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S speared  upon  its  face,  a  nominal  appointment,  to  raise  the  question  of  whether 
r.  Stanton  would  retire  or  not,  and  determined,  as  it  seemed  to  he  for  the 
moment,  hy  the  acquiescence  of  Mr.  Stanton,  was  then  only  to  be  maintained 
until  a  name  was  sent  into  the  Senate,  as  by  proof  hitherto  giyen  we  have  ^hown 
was  done  on  the  following  day  before  one  o'clock. 

Mr.  Johnson.  Mr.  Chief  Justice,  I  ask  that  the  question  be  read. 
The  Chibp  Jvsticb.  The  proposal  of  the  counsel  for  the  President  will  be 
read. 

The  Secretary  read  as  follows : 

We  offer  to  prove  tbat  the  President  then  stated  that  he  had  issued  an  order  for  the 
removal  of  Mr.  Stanton  and  the  employment  of  Mr.  Thomas  to  perform  the  duties  ad  inUnm  ; 
that  thereupon  Mr.  Perrin  said,  **  Supposing  Mr.  Stanton  should  oppose  the  order/'  The 
'  President  replied :  *' There  is  no  danger  of  tnat,  for  General  Thomas  is  already  in  the  office." 
He  then  added  :  **  It  is  only  a  temporary  arrangement ;  I  shall  send  in  to  the  Senate  at  once  a 
good  name  for  the  office." 

Mr.  Manager  Wilson.  Mr.  President,  as  this  objection  is  outside  of  any 
former  ruling  of  the  Senate,  and  is  perfectly  within  the  rule  laid  ^^wn  in  Hardy's 
case,  I  wish  to  call  the  attention  of  the  Senate  to  that  rule  again,  not  for  the 
purpose  of  entering  upon  any  considerable  discussion,  but  to  leave  this  objec- 
tion under  that  rule  to  the  decision  of  the  Senate : 

Nothing  is  so  clear  as  that  all  declarations  which  apply  to  fiicts,  and  even  apply  to  the 
particular  case  that  is  charged,  thongh  the  intent  should  make  a  part  of  that  cuarge,  are 
evidence  against  a  prisoner,  and  are  not  evidence  for  him,  because  the  presumption  apon 
which  declarations  are  evidence  is,  that  no  man  would  declare  anything  against  himself 
unless  it  were  true  ;  but  every  man,  if  he  was  in  a  difficulty,  or  in  the  view  to  any  difficulty, 
would  make  declarations  for  himself. — ^24  SiaU  Trials,  p.  10^, 

^  If  this  offer  of  proof  does  not  come  perfectly  within  that  rule,  then  I  never 
met  a  case  within  my  experience  that  would  come  within  its  provisions.  I 
leave  this  objection  to  the  decision  of  the  Senate  upon  that  rule. 

Mr.  EvARTS.  It  may  truly  be  said,  I  suppose,  Mr.  Chief  Justice  and  Senators, 
that  the  question  now  proposed  is  not  entirely  covered  by  any  previous  ruling 
of  the  Senate,  because  there  were  circumstances  in  regard  to  tlie  attitude  of  the 
persons  between  whom  and  the  President  those  conferences  took  place  that  are 
not  precisely  reproduced  here  in  the  relation  of  a  member  of  Congress  toward  the 
President.  But,  Senators,  you  will  perceive  that  before  the  controversy  arose, 
and  ^t  a  time  when,  in  the  President's  opinion,  there  was  to  be  no  controversy, 
he  made  this  statement  in  the  course  of  his  proper  intercourse  with  this  member 
of  Congress,  thus  introduced  to  him,  concerning  his  public  action.  It  is  appli- 
cable in  reference  both  to  the  point  of  whythe  appointment  of  General,  Thomas 
was  made  and  with  what  limitation  of  purpose  in  so  appointing  him.  and  as  bear- 
ing also  upon  the  question  of  whether  he  was  using  or  justifying  force.  May 
not  declarations  that  are  drawn  from  supposed  coadjutors  of  his,  with  a  view 
of  fixing  upon  him  the  responsibility  of  the  same,  be  rebutted  by  his  statements 
at  the  same  period  in  this  open  and  apparently  truthful  manner,  unconnected 
with  any  agitation  or  any  questions  of  difficulty  or  any  lis  mota  1  And  then  it 
is  important,  as  bearing  upon  this  precise  fact,  that  the  next  day  having  sent  in, 
as  we  have  proved,  the  nomination  of  Mr.  Ewing,  sr.,  of  Ohio,  for  the  place  of 
Secretary  of  War,  to  show  that  that  was  not  a  purpose  or  an  act  that  was  formed 
after  the  occasion  of  difficulty  or  after  the  appearance  of  danger  or  threat  to  him- 
self; but  that  at  the  very  moment  that  he  was  performing  the  actt)f  removing 
Mr.  Stanton  and  appointing  General  Thomas,  and  had  supposed  that  it  had 
quietly  been  acceded  to,  he  then  and  there  had  the  purpose  not  of  making  an 
appointment  of  General  Thomas  that  was  to  hold,  which  should  supersede  proper 
action  of  the  Senate ;  but  at  the  very  moment,  having  used  this'uecessary  appoint- 
ment for  the  purpose  of  testing  the  question  of  the  Constitution  and  of  the  law, 
he  then  proposed  to  send  to  the  Senate  of  the  United  States  a  nomination  for 
the  office. 
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Mn'Mana^r  Butlrr.  Mr.  President,  there  are  one  or  two  new  facts  now  pat 
in,  or  pretended  facts,  upon  which  this  evidence  is  pressed.  The  more  material 
one  is  that  this  was  before  any .  oontroversj  arose  between  the  President  and 
Congress  upon  the  subject  of  Mr.  Stanton.  If  that  were  so,  then  it  might  pos- 
sibly have  some  color  of  a  shadow  of  a  shade  of  bearing.  But  had  there  not 
been  a  controversy  going  on  ?  Had  he  not  known  that  the  Senate  had  restored 
Mr.  Stanton  ?  Had  he  not  tried  to  get  him  out  and  had  they  not  put  him  back  f 
Had  he  not  been  beseeching  and  beseeching  General  Sherman  to  take  the  office 
weeks,  ay,  months  before,  and  had  not  General  Sherman  told  him,  *'  I  cannot 
take  it  without  getting  into  difficulty ;  there  will  be  trouble  ;  why  mix  me,  an 
army  officer,  up  in  this  trouble  }"  And  yet  the  President's  counsel  rise  here  in 
their  place  and  put  this  evidence  before  you,  because  it  was  his  declaration 
before  any  controversy  arose  or  was  likely  to  arise ! 

I  Another  proposition  is  put  in  here,  and  that  is  that  this  must  be  evidence 
because  it  was  said  to  a  member  of  Congress.     I  am  aware  that  we  have  many 
rights,  privileges,  and  appurtenances  belonging  to  our  official  position,  but  I 
never  was  aware  before  that  one  of  them  was  that  what  was  said  to  us  was  evi- 
dence because  it  was  said  to  us  by  anybody.     I  have  had  a  great  many  things 
said  to  me  that  I  should  be  very  unwilling  to  have  regarded  as  evidence.     For 
instance,  here  is  a  written  declaration  sent  to  me  to-day.     <*  Butler,  prepare  to 
meet  your  God."   [liaughter.]    "  The  avenger  is  abroad  on  your  track."   "Hell 
is  your  portion."    [Laughter.]    Now,  I  trust  that  ia  not  evidence,  because  it  is 
said  to  a  member  of  Congress.     And  yet  it  is  just  as  pertinent,  just  as  competent, 
in  my  judgment,  as  this  declaration.     We  are  to  liave  these  kinds  of  declara- 
tions mude  to  us  by  the  enemies  of  the  country,  and  we  are  to  sit  here  and  admit 
the  President's  declarations  in  justification  of  his  conduct,  which  brings  out  such 
a  condition  of  this  country. 

I  did  not  mean,  by  any  manner  of  means,  when  I  was  up  before,  to  suggest 
that  the  fact  of  this  being  made  to  a  gentleman  who  is  on  the  stump  would  make 
it  more  or  less  competent ;  only  to  show  that  so  far  as  the  evidence  goes,  so  far 
as  they  choose  to  put  in.  his  profession,  it  is  utterly  outside  of  this  case.  1  do 
not  think  it  would  make  it  more  or  less  evidence  because  it  should  have  been 
made  to  a  woman ;  I  was  only  foreseeing  what  might  come--quite  as  probable 
as  this — that  some  of  the  lady  frieuds~-I  beg  pitfdon — the  woman  friends  of 
the  President  might  have  gone  to  the  White  House  on  that  day  and  he  might 
have  told  them  what. his  purpose  was.  It  would  be  just  aB  much  evidence,  in 
my  judgment,  as  this ;  and  it  was  only  in  that  view,  to  show  the  innumerableness 
of  the  persons  to  whom  these  competent  declarations  could  be  made,  that  I 
brought  up  the  illustration  which  produced  the  answer  on  the  part  of  the  learned 
counsel.  ^ 

Mr.  EvARTS.  The  lis  mota,  Mr.  Chief  Justice  and  Senators,  so  far  as  it  has 
been  alluded  to  as  bringing  discredit  upon  the  President's  statements,  is  th^, 
controversy  between  Congress  and  himself  in  regard  to  the  removal  of  Mr. 
Stantun.  What  political  diffisrences  there  are  or  may  have  been  between  the 
President  and  the  houses  of  Congress,  it  is  of  no  consequence  to  inquire;  nor  is 
it  of  the  least  consequence  to  inquire  into  the  period  during  which  the  suspension 
of  Mr.  Stanton  had  taken  place,  for  that  certainly  was  within  any  view  of  the 
law  that  can  be  suggested.  I  referred,  therefore,  as  has  often  been  referred,  to 
tlie  controversy  produced  by  the  threat  of  the  House  and  its  very  prompt  exe- 
cution of  impeachment ;  and  that  had  not  occurred  in  any  point  to  ask  the 
President's  attention  at  the  moment  of  this  statement.  It  was  therefore  a  state- 
ment by  him  unaffected  by  any  such  considerations  as  those. 

The  Chief  Justick.  Senators,  the  Chief  Justice  is  unable  to  determine  the 
precipe  extent  to  which  the  Senate  regards  its  own  decisions  as  applicable.  He 
has  understood  the  decision  to  be  that,  for  the  purpose  of  showing  intent,  evi- 
dence may  be  given  of  conversations  with  the  President  at  or  near  the  time  of    ' 
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tbe  transaction.  It  ifi  said  that  this  evidence  is  distingnishable  from  that  which 
has  been  already  introdnced.  The  Ghief  Jostiee  is  not  able  to  distinguish  it ;  but 
he  will  submit  directly  to  the  Senate  the  question  whether  it  is  admissible  or  not. 

Mr.  O0NNB88.  I  ask  for  the  yeas  and  nays  on  that  question. 

The  yeas  and  nays  were  ordered. 

The  question  being  taken  by  yeas  and  nays,  resnlled — ^}'eas,  9 ;  nays,  37  ;  as 
follows : 

Teas — ^Messrs.  Bajard,  Backalew,  Davis,  Dixon,  Doolittle,  Hendricks,  McCreery,  Pat- 
terson of  Tennessee,  and  Vickera — 9. 

Nays — Messrs.  Cameron,  Cattell,  Chandler,  Conkling,  Conness,  Corbett  Cracrin,  Drake, 
Ferry,  Fesseuden,  Fowler,  Frelingbuysen,  Grimes,  Harlan,  Howard,  Howe,  Johnson.  Mor- 
ean,  Morrill  of  Maine,  Morrill  of  Vermont,  Morton,  Nye,  Patterson  of  New  Hampshire, 
Fomeroy,  Bamsey,  Koss,  Sherman,  Spragfoe,  Stewart,  Thayer,  Tipton,  Tnimbul),  Van  Win- 
kle, Willey,  WiUiams,  Wilson,  and  Yates— 37. 

Not  votikg — ^Messrs.  Anthony,  Cole,  Edmunds,  Henderson,  Norton,  Saulsbury,  Sumner, 
and  Wade— 8. 

So  the  Senate  decided  the  question  to  be  inadmissible.- 

Mr.  EvARTS.  This  evidence  being  excluded,  we  have  no  other  questions  to 
ask  of  the  witness. 

Mr.  Manager  Butler.  We  have  none,  sir. 

Mr.  EvARTS.  We  have  reached  a  point,  Mr.  Ghie^  Justice  and  Senators,  at 
which  it  will  be  convenient  to  us  that  we  should  not  be  required  to  produce 
moje  evidence  to-day. 

Mr.  Manager  Butlbr.  Mr.  President,  I  hope  upon  this  movement  for  delay 
the  President's  counsel  will  be  called  upon  to  go  on  with  their  case,  and  I  have 
only  to  put  to  them  the  exact  thing  that  the  President's  counsel.  Cox  and  Mr. 
Merrick,  used  in  the  case  of  General  Thomas  before  the  criminal  court  of  this 
District,  according  to  Merrick's  testimony.  It  is  always  ungracious  to  object  to 
delay  because  of  the  sickness  of  counsel.  We  should  have  been  glad  to  have 
Mr.  Stanbery  here,  but  these  gentlemen  present  can  try  this  case.  There  are 
four  of  them.  When  a  motion  to  postpone  the  case  of  Thomas  before  Chief 
Justice  Cartter  was  made — to  postpone  the  case  because  of  the  sickness  of  Mr. 
Carpenter,  for  a  single  day,  the  President's  counsel,  arguing  his  case,  trying  his 
case  before  the  court,  said  **  No ;  a  case  involving  so  much  of  public  administra- 
tion cannot  wait  for  the  sickness  of  counsel."  **  1  thank  thee,  Jew,  for  teaching 
me  that  word."  The  President's  counsel  there  well  told  us  what  we  ought  to 
do.  In  the  ease  of  «Mr.  Thomas  the  President  could  not  wait  for  sick  men  or 
sick  women.  The  case  must  go  through.  We  cannot  wait  now,  on  the  same 
ground,  for  the  sickness  of  the  learned  Attorney  General;  and  why  should 
,we  ?  Why  should  not  this  President  be  called  upon  now  to  go  on  ?  We 
^  >have  been  here  thirty-three  working  days  since  the  President  actually  filed 
'}  his  answer,  and  we,  the  managers,  have  used  but  six  days  of  them,  and  the 
V  counsel  but  part  of  seven.  Twenty-one  of  them  have  been  given  to  d'elays  on 
s^otion  of  the  President,  and  there  have  been  four  adjournments  on  the  days  we 
have  worked  earlier  than  the  usual  time  of  adjournment,  in  order  to  accommo- 
date the  President.  • 

Now,  the  whole  legislation  of  this  country  is  stopping ;  the  House  of  Repre- 
sentatives has  to  be,  day  by  day,  here  at  your  bar.  The  taxes  of  the  country 
cannot  be  revised  because  this  trial  is  in  the  way.  The  appropriations  for  car- 
rying on  the  govei'ument  cannot  be  passed  because  this  trial  is  in  the  way. 
^  Nothing  can  be  dene,  and  the  whole  country  waits  upon  us  and  our  action,  and 
it  is  not  time  now  for  the  exhibitions  of  courtesy.  Larger,  higher,  greater  inter- 
ests are  at  stake  than  such  questions  of  ceremony.  Far  be  it  from  me  not  to 
desire  to  be  courteous,  and  not  to  desire  that  we  should  have  our  absent  and 
sick  friend  here  to  take  part  with  us;  but  the  interests  of  the  people  are  greater 
than  the  interests  of  any  one  individual.  Gentlemen  of  the  Senate,  this  is  the 
*    closing  up  of  a  war  wherein  three  hundred  thousand  men  laid  down  their  lives 
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to  save  the  country.  Tn  one  day  we  sacrificed  them  by  tens  and  twenties  of 
thousands  on  the  field  of  battle,  and  shall  the  country  wait  now  in  its  march  to 
safety  because  of  the  sickness  of  one  man  and  pause  for  an  indefinite  time — 
because  the  duration  of  sickness  is  always  indefinite  ?  More  than  that,  I  have 
here  in  my  hand  testimony  of  what  is  going  on  this  day  and  this  hour  in  the 
south. 

Mr.  Curtis.  We  object  to  the  introduction  of  any  testimony. 

Mr.  EvARTS.  We  object  t<5  the  relevancy  of  it  hfere. 

Mr.  Mailager  Butlbr.  The  relevancy  of  it  is  this,  that  while  we  arc  waiting 
for  the  Attorney  General  to  get  well,  and  you  are  asked  to  delay  this  trial  for 
that  reason,  numbers  of  our  fellow-citizens  are  being  murdered  day  by  day. 
There  is  not  a  man  here  who  does  not  know  that  the  moment  justice  is  done  ou 
this  great  criminal  these  murders  will  cease. 

Mr.  Curtis  rose. 

Mr.  Manager  Bi:tlrr.  I  cannot  be  interrupted.  This  is  the  great  fact  which 
stands  here  before  us,  and  we  are  asked^  "  Why  stand  ye  here  idle  ?"  by  every 
true  man  in  the  country.  Mr.  Chief  Justice,  in  Alabama  your  register  of  bank- 
ruptcy, appointed  by  yourself,  Greneral  Spencer,  of  Tuscaloosa,  is  driven  to-day 
from  his  duties  and  his  home  by  the  Kn-Klux  Klan,  upon  fear  of  his  life,  and  I 
have  the  evidence  of  it  lying  on  our  table ;  and  shall  we  here  delay  this  trial 
any  longer,  under  our  responsibility  to  our  countrymen,  to  our  consciences,  and 
to  our  God,  because  of  a  question  of  courtesy  ?  While  we  are  being  courteous 
the  true  Union  men  of  the  s6uth  are  being  murdered,  and  on  our  heads  and  on 
our  skirts  is  this  blood  if  we  remain  any  longer  idle*. 

Again,  sir,  since  yon  have  begun  this  trial — T  hold  the  sworn  evidence  of 
what  I  say  in  my  hand — since  the  20th  day  of  February  last,  and  up  to  the  4th 
day  of  this  present  April — and  no  gold  had  been  sold  by  the  Treasury  prior  to 
that  time  since  December  12— $10,800,000  of  your  gold  has  been  sold  at  a 
sacrifice  to  your  treasury,  and  by  whom  t  More  than  one-half  of  it,  85»60Ct,000, 
by  one  McGiunis,  whom  the  Senate  would  not  permit  to  hold  office ;  and  over 
$10,000  in  currency,  of  which  I  have  the  official  evidence  here,  under  the  sworn 
oath  of  the  Assistant  Treasurer  at  New  York,  has  been  paid  to  him,  after  the 
Senate  had  refused  to  have  him  hold  any  office,  and  had  rejected  him  as  a 
minister  to  Sweden.  He  now  takes  charge  of  the  sale  of  your  gold,  by  order 
of  the  Executive,  as  a  broker,  and  we  are  to  wait  day  by  day  while  he  puts 
into  hit*  pocket  from  the  treasury  of  the  country  money  by  the  thousands, 
because  this  gold  is  sold  from  one  and  one-eighth  per  cent,  to  three  per  cent, 
lower  than  the  market  rates,  at  different  dates,  as  taken  from  the  best  tables. 
The  commissions  alone  amount  to  what  I  have  said,  supposing  the  gold  to  be 
sold  honestly  by  this  rejected  diplomat. 

Worse-  still,  sir;  I  have  here  from  the  same  source  the  fact  that  since  the  1st 
day  of  January  last  there  have  been  bought  in  the  citv  of  New  York  alone,  on 
behalf  of  the  Treasury,  827,058,100  of  the  bonds  of  the  United  States,  by  men 
who  return  them  from  three-eighths,  one-half,  five-eighths,  to  three-quarters 
per  cent,  above  the  market  price,  and  since  February  20,  814,181,600  worth. 

Mr.  Manager  Logan.  Below. 

Mr.  Manager  Butlrr.  No;  I  mean  what  I  say,  above.  I  never  make  mis- 
takes in  such  matters.  I  know  what  I  say.  From  the  3d  of  January  to  the 
28th  of  January,  by  such  purchases,  the  price  of  bonds  was  run  up  and  the 
people  were  made  to  pay  that  difference-— riin  up  from  one  hundred  and  four 
and  three-quarters  to  one  hundred  and  eight  per  cent.,  and  still  the  purchases 
went  on,  and  they  have  gone  on  from  that  day  of  February  down  to  the  4th  of 
April,when  the  managers  of  impeachment  on  the  part  of  the  House  of  Representa- 
tives felt  it  their  duty  to  take  this  testimony  of  the  assistant  treasurer  at  New 
York  under  oath. 

Now,  I  say,  for  the  safety  of  the  finaneefl  of  the  people,  for  the  progress  of 
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the  legislation  of  the  people,  for  the  safety  of  the  true  and  loyal  meo,  black  and 
white,  in  the  sonth  who  ha%*e  perilled  their  li^ea  for  foar  years  ;  yea,  five  .years ; 
yea,  six  years ;  yea,  seven  years,  in  yoar  behalf;  for  the  good  of  the  country,  for 
all  that  is  dear  to  any  man  and  patriot,  I  pray  let  this  trial  proceed  ;  let  us  come 
to  a  determination  of  this  issue.     If  the  President  of  the  United  States  goes  free 
and  acquit,  then  the  country  must  deal  with  that  state  of  ficts  as  it  arises  ;  but  if 
he,  as  the  House  of  Representatives  instructs  roe,  and' as  I  believe,  is  guilty ;  if 
on  his  head  rests  the  responsibility ;  if  from  his  policy,  from  his  obstruction  of 
the  peace  of  the  country,  all  this  corruption  and  all  these  murders  C4>me,  in  the 
name  of  Heaven  let  us  have  an  end  of  them  and  see  to  it  that  we  can  sit  at  least 
four  hours  a  day  to  attend  to  this,  the  great  business  of  the  people. 
,    Sir,  it  may  be  supposed  here  that  I  am  mistaken  as  to  time  wasted  ;  but  let 
us  see ;  let  me  give  you  day  and  date.     The  articles  of  impeachment  were  pre- 
sented on  March  4,  and  the  summons  was  returnable  March   13,  at  which  time 
the  President,  by  its  terms,  was  requested  to  answer.     Delay  was  given,  on  his 
application  for  forty  days,  to  the  23d — ten  days,  when  the  answer  was  filed,  and 
a  motion  was  made  for  thirty  days'  delay,  which  failed.     Then  a  motion  for  a 
reasonable  time  after  replication  was  ^lea,  which  was  done  on  the  24th.     Time 
was  given,  on  motion  of  the  President's  counsel,  unUl  the  30th — six  days.     On 
that  day  the  managers  opened  their  case,  and  proceeded  without  delay  with 
their  evidence  till  April  4— six  days.     Then,  at  the  request  of  the  President's 
counsel,  adjourned  to  April  9— five  days.     Mr.  Curtis  opened  a  part  of  a  day, 
and  asked  for  an  adjournment  till  the  10th,  wherein  we  lost  half  a  day.     They 
contiiiued  putting. in  evidence  till  the  11th  (12th  being  Sunday)  and  13th. 
Because  of  sickness,  adjourned  again  over  till  Wednesday,  14th.     Wednesday 
adjourned  early,  because  counsel  could  go  no  further.    Thursday,  now  another 
motion  to  adjourn,  because  counsel  cannot  go  on.     Thirty-four  days  since  the 
President  filed  his  answer ;  six  days  used  by  the  managers  in  putting  in  their 
case ;  parts  of  seven  used  by  the  counsel  for  the  President,  and  twenty-one 
given  as  delay  to  the  President  on  his  motion. 

I  do  not  speak  of  all  this  to  complain  of  the  Senate,  but  only  that  you  and 
the  country  may  see  exactly  how  courteous  and  how  kind  you  have  been  to  the 
criminal  and  to  his  counsel.  Yielding  to  the  request  of  the  counsel  who  opened 
you  lost  half  a  dav.  Then  the  opening  consumed  parts  of  two' days.  On  the 
next  day  they  said  they  were  not  quite  ready  to  go  through  with  General  Sher- 
man, and  you  again  adjourned  earlier  than  usual.  Then  we  lost  almost  all  of 
Monday  in  discussing  the  questions  which  were  raised.  We  adjourned  early  on 
Monday,  as  you  remember,  and  on  the  next  day  there  was  an  adjournment 
almost  immediately  after  the  Senate  met,  because  of  the  learned  Attorney  Gren- 
eral.     Now,  all  we  ask  is  that  this  case  may  go  on. 

If  it  be  said  that  we  are  hard  in  our  demands  that  this  trial  go  on,  let  me 
contrast  for  a  moment  this  case  with  a  great  State  trial  in  England,  at  which 
were  present  Lord  Chief  Justice  Evre,  Lord  Chief  Baron  McDonald,  Baron 
Hotham,  Mr.  Justice  Buller,  Sir  Nash  Grose,  Mr.  Justice  Lawrence,  and  others 
of  her  Majesty's  judges  in  the  trial  of  Thomas  Hardy  for  treason.  There  the 
court  sat  from  9  o'clock  in  the  morning  until  1  o'clock  at  night,  and  they 
thus  sat  there  from  Tuesday  until  Friday  night  at  1  o'clock,  and  then,  when 
Mr.  Erskine,  afterward  Lord  Chancellor  Erskine,  asked  of  that  court  that  they 
would  not  come  in  so  early  by  an  hour  the  next  day  because  he  was  unwell  and 
wanted  time,  the  court  after  argument  refused  it,  and  would  not  give  him  even 
that  hour  in  which  to  reflect  upon  his  opening  which  he  was  to  make,  and  which 
occupied  nine  hours  in  its  delivery,  until  the  jury  asked  it,  and  then  they  gave 
him  but  a  single  hour,  although  he  said  upon  his  honor  to  the  court  that  every 
night  he  had  not  got  to  his  house  until  between  2  and  3  o'clock  in  the  morning, 
and  he  was  regularly  in  court  at  9  o'clock  on  the  following  morning. 

That  is  the  way  cases  of  great  consequence  are  tried  in  England.    That  is 
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the  way  other  courts  sit.  I  am  not  complaining  here,  senators,  understand  me. 
I  am  only  contrasting  the  delays  given,  the  kindnesses  shown,  the  coartesies 
extended  in  this  g^^atest  of  all  cases,  and  where  the  greatest  ii^tercsts  are  at 
stake,  compared  with  every  other  case  ever  tried  elsewhere.  The  managers  are 
ready.  We  have  been  ready  ;  at  all  hazards  and  sacrifices  we  would  be  ready. 
We  only  ask  that  now  the  counsel  for  the  President  shall  be  likewise  ready,  and 
go  on  without  these  interminable  delays  with  which,  when  the  House  began  this 
impeachment,  the  friends  of  the  President  there  rose  up  and  threatened.  You 
will  find  such  threats  in  the  Globe.  Mr.  James  Brooks,  of  New  York,  said,  in 
substance :  "  You  can  go  on  with  your  impeachmeut»'bnt  I  warn  you  that  we 
will  make  you  go  through  all  the  forms,  ana  if  you  go  through  all  the  forms  we 
will  keep  it  going  until  the  end  of  Mr.  Johnson's  term,  and  it  will  be  fruilless." 
Having  thus  threatened  you,  senators,  I  had  supposed  that  you  would  not  allow 
the  threat  to  be  carried  out,  as  it  is  attempted  to  be  carried  out,  by  these  con- 
tinued delays. 

Mr.  President  and  Senators,  I  have  thus  given  you  the  reasons  pressing  upon 
my  mind  why  this  delay  should  not  be  had ;  and  I  admit  I  have  done,  it  with 
considerable  warmth,  because  I  fe^  warmly.  I  open  no  mail  of  mine  that  I  do 
not  take  up  an  account  from  the  south  of  some  murder,  or  worse,  of  some  friend 
of  the  country.  I  want  these  things  to  stop.  Many  a  man  whom  I  have 
known  standing  by  my  side  for  the  Union  I  can  hear  of  now  only  as  laid  in  the 
cold  grave  by  the  assassin's  hand.  This  has  stirred  my  feelings,  I  admit.  The 
loss  of  my  friends,  the  loss  to  the  country  of  those  who  have  stood  by  it.  has, 
perhaps,  very  much  stirred  my  heart,  so  that  I  have  not  been  able,  with  that  cool- 
ness with  which  judicial  proceedings  should  be  carried  on,  to  address  you  upon 
this  agonizing  topic.  I  say  nothing  of  the  threats  of  assassination  made  every 
hour  and  upon  every  occasion,  even  when  objection  to  testimony  is  made  by  the 
managers.  I  say  nothing  of  the  threats  made  against  the  lives  of  the  great  offi- 
cers of  the  Senate  and  against  the  managers.  We  are  all  free.  There  is  an 
old  Scotch  proverb  in  our  favor :  **  The  threatened  dog  a'  lives  the  longest." 
We  have  not  the  slightest  fear  of  these  cowardly  menaces ;  but  all  these  threats, 
these  unseemly  libels  on  our  former  government,  will  go  away  when  this  man 
goes  out  of  the  White  House. 

Mr.  GoNNBSS.  Mr.  President,  I  offer  the  following  order  : 

Ordendf  That  on  each  day  hereafter  the  Senate,  B\ttiDg  as  a  court  of  impeachment,  shall 
meet  at  1 1  o'clock  a.  m. 

Mr.  SuMNKft.  I  send  to  the  Chair  a  substitute  for  that  order. 

The  Ghibf  Justice.  The  Secretary  will  read  the  substitute  proposed  by  the 
senator  from  Massachusetts. 

The  Secretary  read  as  follows  : 

That,  considering  the  public  interests  which  suffer  from  the  delav  of  this  trial,  and  in  pursu- 
ance of  the  order  already  adopted  to  proceed  with  all  convenient  despatch,  the  Senate  will  sit 
from  10  o'clock  in  the  forenoon  to  6  o  clock  in  the  afternoon,  with  snch  brief  recess  as  maj  be 
ordered. 

Mr.  Trumbull.  I  rise  to  a  question  of  order,  whether  it  is  in  order  to  con- 
sider these  propositions  to-day  under  the  ruling  of  the  Ohair 

The  Chief  Justicb.  They  are  not  in  order  if  anybody  objects. 

Mr.  Trumbull.  I  object  to  their  consideration. 

The  Chief  Justice.  They  will  go  over  until  to-morrow. 

Mr.  EvARTS.  Mr.  Chief  «fustice  and  Senators,  I  am  not  aware  how  much  of 
the  address  of  the  honorable  manager  is  appropriate  to  anything  that  has  pro- 
ceeded from  me.  I,  at  the  opening  of  the  court  this  morning,  stated  how  we 
might  be  situated,  and  added  that  when  that  point  of  time  arrived  I  should  sub- 
mit the  matter  to  the  discretion  of  the  Senate.  I  have  never  heard  such  a 
harangue  before  in  a  court  of  justice ;  but  I  cannot  say  that  I  may  not  hear  it 
again  in  this  court.  All  these  delays  and  the  ill  consequences  seem  to  press 
upon  the  honorable  managers  except  at  the  precise  point  of  time  when  some  of 
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their  mouths  are  open  occupying  your  attention  with  their  long  harangues.  If 
you  will  look  at  the  reports  of  the  discussions  on  questions  of  evidence,  as  they 
appear  in  the  newspapers,  while  all  that  we  have  to  say  is  embraced  within 
the  briefest  paragraphs,  long  columns  are  taken  up  with  the  views  of  the  learned 
managers,  and  hour  after  hour  is  taken  up  with  debates  on  the  production  of  our 
evidence  by  these  prolonged  discussions,  and  now  twenty  minutes  by  the  watch 
with  this  harangue  of  the  honorable  manager  about  the  Ku-Klux  Kian.  I  hiive 
said  what  I  have  said  to  the  Senate. 

Mr.  Cameron.  Mr.  President,  I  should  like  to  inquire  whether  the  word 
"hai-angue"  be  in  order 'here? 

Mr.  Manager  Butlbr.  So  far  as  I  am  concerned  it  is  of  no  consequence. 

Mr.  DooLiTTLB.  Mr.  Chief  Justice,  I  should  like  to  know  whether  the  har- 
angue itself  was  in  order,  not  the  word  ? 

Mr.  Ferry.  Mr.  President,  I  move  that  the  Senate,  sitting  as  a  court  of 
impeachment,  adjourn. 

Mr.  Sumner.  I  move  that  the  adjournment  be  until  10  o'clock. 

Mr.  Trumbull.  That  is  not  in  order. 

The  Chief  Justice.  It  is  not  in  order.  The  motion  to  adjourn  is,  under  the 
role,  to  the  usual  time. 

Mr.  Sumner.  On  that  I  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  were  not  ordered. 

The  motion  was  agreed  to,  and  the  Senate,  sitting  for  the  trial  of  the  impeach- 
ment, adjourned  until  to-morrow  at  12  o'clock. 


Friday,  April  17,  1868. 

The  Chief  Justice  of  the  United. States  took  the  chair. 

The  usual  proclamation  having  been  made  by  the  Sergeaiit-at-arms, 

The  managers  of  the  impeachment  on  the  part  of  the  House  of  Representa- 
tives and  the  counsel  for  the  respondent,  except  Mr.  Stanbery,  appeared  and 
took  the  seats  assigned  to  them  respectively. 

The  members  of  the  House  of  Representatives,  as  in  Committee  of  the  Whole, 
preceded  by  Mr.  E.  B.  Washburne,  chairman  of  that  committee,  and  accom- 
panied by  the  Speaker  and  Clerk,  appeared  and  were  conducted  to  the  seats  pro- 
vided for  them. 

The  Chief  Justice.  The  Secretary  will  read  the  journal  of  yesterday's  pro- 
ceedings. 

Mr.  Stewart.  I  move  that  the  reading  of  the  journal  be  dispensed  with. 

The  Chief  Justice.  If  there  be  no  objection  it  will  be  so  ordered.  The 
Chair  hears  none.  It  is  so  ordered.  During  the  sitting  of  yesterday  the  sena- 
tor from  California  [Mr.  Conness]  offered  an  order  that  the  Senate,  sitting  as  a 
court  of  impeachment,  meet  hereafter  at  11  o'clock  a.  m.  That  will  be  before 
the  Senate  unless  objected  to.    The  Secretary  will  read  the  order. 

The  Secretary  read  as  follows : 

Ordered,  That  on  each  day  hereafter  the  Senate,  sitting  as  a  court  of  impeachment,  shall 
meet  at  11  o'clock  a.  m. 

The  Chief  Justice.  Does  the  senator  from  Massachusetts  desire  to  offer  his 
amendment  ? 

Mr.  Sumner.  I  did  offer  it,  Mr.  President,  yesterday. 
.  The  Chief  Justice.  The  amendment  offered  by  the  senator  from  Massa- 
chusetts will  be  read. 

The  Secretary  read  the  amendment,  as  follows  : 

Strike  out  all  after  the  word  **ordered"  and  insert: 

That  considering  the  public  interests  which  suffer  from  the  delay  of  this  trial,  and  in  pursu- 
ance of  the  order  already  adopted  to  proceed  with  all  convenient  despatch,  the  Senate  will  sit 


niPEACHllENT  OF  THE  PRESIDENT.  638 

from  10. o'clock  in  the  forenoon  to  6  o'clock  in  the  afternoon,  with  such  brief  recess  as  may 
be  ordered. 

Mr.  SuMNBR.  On  that  I  should  like  to  have  the  yeas  and  nays. 
The  yeas  and  nays  were  ordered ;  and  heing  taken,  resulted — ^yeas»  13;  nays, 
30 ;  as  follows : 

Teas— Messrs.  Cameron,  Chandler,  Cole,  Corbett,  Harlan^  Morrill  of  Maine,  Pomeroy, 
Raidsey,  Stewart,  Samner,  Thayer,  Tipton,  and  Yates — J  3. 

Nays — Messrs.  Anthony,  Cattell,  Conness,  Davis,  Dixon,  Doolittle,  Drake,  Ferry,  Fes- 
senden.  Fowler,  Frelinghuysen,  Grimes,  Hendricks,  Howard,  Howe,  Johnson,  Morgan, 
Morrill  of  Vermont,  Morton,  Patterson  of  New  Hampshire,  Patterson  of  Tennessee,  Ross, 
Saulsbury,  Sherman,  TmmbuU,  Van  Winkle,  Vickers,  Willey,  Williams,  and  Wilson — 30. 

Not  voting — ^Messrs.  Bayard,  Bnckalew,  Conkling,  Cragin,  Edmunds,  Henderson, 
McCreery,  Norton,  Nye,  Spragae,  and  Wade^ll. 

So  the  amendment  was  rejected. 

The  Chief  Justicb.  The  question  recurs  on  the  order  proposed  by  the 
senator  from  California. 
Mr.  CoNNBSS.  On  that  I  ask  for  the  yeas  and  nays. 
The  yeas  and  nays,  were  ordered.  ^ 
Mr.  GoNNfiSS.  Now  let  it  be  read.' 
The  Secretary  read  as  follows  : 

Ordered,  That  on  each  day  hereafter  the  Senate,  sitting  as  a  court  of  impeachment,  shall 
meet  at  11  o'clock  a.  m. 

The  question,  being  taken  by  yeas  and  nays,  resulted — ^yeas,  29 ;  nays,  14 ;  as 
follows : 

Year — Messrs.  Cara'eron,  Cattell,  Chandler,  Cole,  Conkling,  Conness,  Corbett,  Crapin, 
Drake,  Ferry,  Frelinghuysen,  Harlan,  Howard,  Howe,  Morgan,  Morrill  of  Maine,  Morrill  of 
Vermont,  Patterson  of  New  Hampshire,  Pomeroy,  Ramsey,  Sherman,  Stewart,  Sumner, 
Thayer,  Tipton,  Willev,  Williams,  Wilson,  and  Yates — ^29. 

Nays — Messrs.  Anthony,  Davis,  Dixon,  Doolittle,  Fowler,  Grimes,  Hendricks,  Johnson, 
Patterson  of  Tennessee,  Ross,  Sanlsbnry,  Trumbull,  Van  Winkle,  and  Vickers — 14. 
^    Not  voting — Messrs.  Bayard,  Buckaiew,  Edmunds,  Fessenden,  Henderson,  McCreery, 
Morton,  Norton,  Nye,  Sprague,  and  Wade— 11. 

So  the  order  was  adopted. 
Mr.  Fbrrv.  I  send  an  order  to  the  Chair. 

The  Chief  Justice.  The  Secretary  will  read  the  order  proposed  by  the 
senator  from  Connecticut. 

The  Secretary  read  as  follows : 

Whereas  there  appear  in  the  proceedings  of  the  Senate  of  yesterday,  as  published  in  the 
Globe  of  this  morning,  certain  tabular  statements  incorporated  in  the  remarks  of  Mr.  Manager 
Butler  npon  the  question  of  adjournment,  which  tabular  statements  were  neither  spoken  of 
in  the  discussion,  nor  offered  or  received  in  evidence :  Therefore, 

Ordered,  That  such  tabular  statements  be  omitted  from  the  proceedings  of  the  trial  as  pub- 
lished by  rule  of  the  Senate. 

Mr.  Manager  Butler.  Is  that  a  matter  for  discussion  ? 

The  Chief  Justice.  The  order  will  be  fi>r  present  consideration  unless 
objected  to. 

Mr.  Ferry.  I  ask  its  present  consideration. 

The  Chief  Justice.  There  is  no  objection.    It  is  hefore  the  Senate. 

Mr.  Manager  Butler.  I  only  desire  to  say,  sir,  that  I  stated  the  effect  of  the 
tabular  statements  yesterday.  I  did  not  read  them  at  length,  because  it  would 
take  too  much  time. 

Mr.  Hendricks.  Mr.  President,  I  rise  to  a  question  of  order  and  propriety. 
I  wish  to  know  whether  it  is  the  right  of  any  senator  to  defend  the  Secretary  of 
the  Treasury  against  attacks  that  are  made  here  upon  him,  or  whether  our 
mouths  are  closed  while  these  attacks  are  made ;  and,  if  it  is  not  the  province 
and  right  of  a  senator  to  defend  him  in  his  office,  whether  it  is  the  right  of  the 
manager  to  make  an  attack  upon  him  ? 

The  Chief  Justice.  The  question  of  order  is  made  by  the  resolution  pro- 
posed by  the  senator  frox^  Gonnecticut.    Upon  that  question  of  order,  if  the 
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Senate  desire  to  .debate  it,  it  will  be  proper  to  retire  for  conBultation.  If 
no  senator  moves  that  order,  the  Chair  conceives  that  it  is  proper  that  the 
honorable  manager  should  be  heard  in  explanation. 

Mr.  Manager  Botlrr.  I  wish  to  say,  sir,  that  I  did  not  read  the  tables 
because  they  would  be  too  yoluminous.  I  had  them  in  my  hands ;  I  made 
them  a  part  of  my  argument ;  I  read  the  conclusions  of  them,  and  stated  the 
inferences  to  be  drawn  from  them,  and  I  thought  it  was  due  to  myself  and  due 
to  the  Senate  that  they  should  be  put  exactly  as  they  were,  and  I  therefore 
incorporated  them  in  the  Globe.  To  the  remark  of  the  honorable  senator,  I 
simply  say  that  I  made  no  attack  on  the  Secretary  of  the  Treasury  ;  I  said 
nothing  of  him  ;  I  did  not  know  that  he  was  here  at  all  to  be  discussed ;  but  I 
dealt  with  the  act  as  the  act  of  the  Executive  simply,  and  whenever  called 
upon  to  show  I  can  show  the  reasons  why  I  dealt  with  that. 

Ths  Chief  Justice.  The  Secretary  will  read  the  order  submitted  by  the 
senator  from  Connecticut. 

The  Secretary  again  read  the  order. 

Mr.  Anthony.  Mr.  President,  I  understood  the  senator  from  Indiana  to 
inquire  if  under  the  rules  he  could  be  permitted  to  make  an  explanation,  or  to 
make  a  defence  of  the  Secretary  of  the  Treasury  ? 

The  Chief  Justice.  The  rules  positively  prohibit  debate. 

Mr.  Anthony.  But  by  unanimous  consent  I  suppose  the  rule  could  be  sus- 
pended. 

Mr.  Williams.  I  object. 

The  Chief  Justice.  Objection  is  made.  Senators,  you  who  are  in  favor  of 
agreeing  to  the  order  proposed  by  the  senator  from  Connecticut  will  please  say 
ay;  those  of  the  contrary  opinion,  no.  | Putting  the  question.]  The  ayes 
appear  to  have  it.     The  ayes  have  it,  and  the  order  is  adopted. 

The  Chief  Justice.  Gentlemen  of  counsel  for  the  President,  you  will  please 
proceed  with  the  defence. 

Mr.  Curtis.  The  Sergeant-at-arms  will  call  William  W.  Armsti^ng. 

William  W.  Aemsteono  sworn  and  examined. 

By  Mr.  Curtis  : 

Question.  Please  state  your  name  in  full. 

Answer.  William  W.  Armstrong. 

Q.  Where  do  you  reside  ? 

A.  I  reside  in  Cleveland,  Ohio. 

Mr.  Drake.  I  ask  permission  to  make  a  suggestion  to  the  Chair,  in  reference 
to  our  hearing  on  this  side  of  the  chamber.  Will  the  Chair  instruct  the  witness 
to  turn  his  face  in  this  direction  ? 

Mr.  EvARTS.  Mr.  Chief  Justice,  if  we  may  be  allowed  a  suggestion,  there  is 
not  so  much  silence  in  the  chamber  as  would  be  possible,  and  we  most  take 
witnesses  with  such  natural  powers  as  they  possess. 

Mr.  Curtis,  (to  the  witness.)  Speak  as  loud  as  you  can. 

The  Chief  Justice.  Conversation  in  the  Senate  chamber  must  be  suspended 

By  Mr.  Curtis  : 

Q.  Repeat,  if  you  please,  what  is  your  residence  T 

A.  Cleveland,  Ohio. 

Q.  What  is  your  occupation  or  business  ? 

A.  I  am  one  of  the  editors  and  proprietors  of  the  Cleveland  Plaindealer. 

Q.  Were  you  at  Cleveland  at  the  time  of  the  visit  made  to  that  city  by  Presi- 
dent Johnson  in  the  summer  of  1866  ? 

A.  I  was. 

Q.  Were  you  •present  at  the  formal  reception  of  the  President  by  any  com- 
mittee or  body  of  men  } 
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A.  I  was. 

Q.  State  by  whom  he  was  received. 

A.  The  .President  and  his  party  arrived  at  Cleveland  about  half-past  8 
o'clock  in  the  evening,  and  were  escorted  to  the  Kennard  Hoase.  After  par- 
taking of  a  supper  the  President  was  escorted  on  to  the  balcony  of  the  Kennard 
House,  and  there  was  formally  welcomed  to  the  city  of  Cleveland,  on  i)ehalf  of 
the  municipal  authorities  and  the  citizens,  by  the  president  of  the  city  council. 

Q.  Did  the  President  respond  to  that  address  of  welcome  ? 

A.  He  did. 

Q.  What  was  the  situation  of  this  balcony  in  reference  to  the  street,  in  refer- 
ence to  its  exposure  and  publicity,  and  whether  or  not  there  was  a  large  crowd 
of  persons  present » 

A.  There  was  a  very  large  crowd  of  persons  present,  and  there  were  quite  a 
large  nnmber  of  people  on  the  balcony. 

Q.  How  did  it  proceed  after  the  President  began  to  respond  ? 

A.  For  a  few  moments  there  were  no  interruptions,  and  I  judge  from  what 
the  President  said  that  he  did  not  intend 

Mr.  Manager  Butlkr.  Excuse  me.  Stop  a  moment,  if  you  please.  I  object 
to  what  the  witness  supposed  were  the  President's  intentions. 

By  Mr.  Curtis  : 

Q.  From  what  you  heard  and  saw  was  the  President  in  the  act  of  making  a 
continuous  address  to  the  assembly,  or  was  he  interrupted  by  the  crowd,  and 
describe  how  the  affair  proceeded  ? 

A.  Well,  sir,  the  President  commenced  his  speech  by  saying  that  he  did  not 
intend  to  make  a  speech.  I  think,  to  the  best  of  my  recollection,  he  said  that 
he  had  simply  come  there  to  make  the  acquaintance  of  the  people,  and  bid  them 
good'bye.  1  think  that  was  about  the  bubetance  of  the  furst  paragraph  of  his 
speech.  He  apologized  for  the  non-appearance  of  G-eneral  Grant,  and  then  pro- 
ceeded with  his  speech. 

Q.  How  did  he  proceed,  sir  1  Was  it  a  part  of  his  address,  or  was  it  in 
response  to  calls  made  upon  him  by  the  people  ?    Describe  what  occurred. 

A.  Well,  sir,  I  did  not  hear  all  of  the  speech. 

Q.  Did  you  hear  calls  upon  him  from  the  crowd,  and  interruptions  ? 

A.  I  did,  quite  a  number  of  them. 

Q.  From  what  you  saw  and  heard  the  President  say,  and  all  that  occurred, 
was  the  President  closing  his  remarks  at  the  time  when  these  interruptions 
began? 

A.  That  I  cannot  say. 

Q.  Can  you  say  whether  these  interruptions  and  calls  upon  the  President 
were  responded  to  by  his  remarks  ? 

A.  Some  of  them  were. 

Q.  Were  the  interruptions  kept  up  daring  the  continuance  of  the  address,  or 
was  he  allowed  to  proceed  without  interruption  ? 

A.  They  were  kept  up  very  nearly  to  the  conclusion  of  the  President's  speech. 

Q.  What  was  the  character  of  the  crowd  T    Was  it  orderly  or  disorderly  ? 

A.  Well,  sir,  the  large  majority  of  the  crowd  were  orderly. 

Q.  As  to  the  rest*? 

A.  There  was  a  good  deal  of  disorder. 

Q.  Was  that  disorder  confined  to  one  or  two  persons,  or  did  it  affect  enough 
to  give  a  character  to  the  interrupUons  } 

A.  I  have  no  means  of  ascertaining  how  many  were  engaged  in  the  interrup- 
tions. 

Q.  That  is  not  what  I  asked  you.  I  ask  you  whether  there  was  enough  to 
give  a  general  character  to  the  intentiptioiia  } 

A.  There  were  quite  a  number  of  voices.  Whether  they  were  all  from  the 
same  persons  or  not  I  am  not  able  to  say* 
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Gross-examined  by  Mr.  Manager  Butlbr  : 

Q.  F.  W.  Pelton,  esq.,  was  the  president  of  the  city  council,  was  he  not  1 

A.  I  believe  so. 

Q.  Was  not  his  address  on  the  balcony  to  the  President  simply  in  the  hear- 
ing of  those  who  were  on  the  balcony,  and  did  not  the  President  after  he  had 
received  that  welcome  address  then  step  forward  to  speak  to  the  multitade  ? 

A.  1  believe  that  after  Mr.  Pelton  addressed  the  President  several  of  the  dis- 
tinguished gentlemen  who  accompanied  the  party  were  presented,  and  then,  in 
response  to  calls,  the  President  presented  himself. 

Q.  Presented  himself  in  response  to  the  crowd  ? 

A.  In  response  to  the— - 

Mr.  Curtis.  In  response  to  what? 

The  Witness.  In  response  to  the  calls. 

*  By  Mr.  Manager  Butlbr  : 

Q.  Would  you  say  that  this  was  a  correct  or  incorrect  report  of  that  proceed- 
ing : 

About  10  o'clock,  the  supper  being  over,  the  party  retired  to  the  balcony,  where  the 
President  was  formaJlj  welcomed  to  the  Forest  City  by  F.  W.  Pelton,  esq.,  president  of  the 
city  council,  as  follows : 

/*Mr.  President:  On  behalf  of  the  municipal  authorities  of  the  city  I  cordially  extend 
to  you  the  hospitalities  of  the  citizens  ef  Cleveland.  We  recoj^nize  you  as  the  Chief  M»gis- 
trate  of  this  now  free  republic  and  the  chosen  ^^uardian  of  their  rights  and  liberties.  We  are 
grateful  for  the  opportunity  afforded  by  your  viAit  to  our  city  to  honor  you  as  our  Chief  Magis- 
trate, and  again  I  extend  to  you  and  to  the  distinguished  members  of  your  party  a  hearty 
welcome." 

Was  that  ahout  the  substance  of  Mr.  Pelton's  address  ? 

A.  That  was  about  the  substance,  I  think. 

Q.  Then : 

The  Prcsident'and  several  members  of  his  party  then  appeared  at  the  front  of  the  balcony 
and  were  introduced  to  the  people  ? 

A.  Yes,  sir. 
Q.  Then  : 

The  vast  multitude  that  filled  the  streets  below  was  boisterous,  and  soinetinies  bitter  and 
sarcastic  in  their  calls,  interludes,  and  replies,  though  sometimes  cxcecdiugly  apt. 

Would  you  say  that  was  about  a  fair  representation  1 

A.  I  do  not  think  there  were  any  calls  or  any  interruptions  of  the  President's 
speech  until  after  he  had  proceeded  some  five  or  ten  minutes. 

Q.  But,  whenever  they  did  come,  would  that  be  a  fair  representation  of  them  1 

A.  What  is  your  question,  sir  ? 

Q.  **  The  vast  multitude  that  filled  the  streets  below  was  boisterous,  and  some- 
times bitter  and  sarcastic  in  their  calls  V 

A.  They  were  to  some  extent. 

Q.  "  They  istened  with  attention  part  of  the  time,  and  at  other  times  com- 
pletely drown'ed  the  President's  voice  with  their  vociferations."     Was  that  so? 

A.  Yes,  sir,  that  was  so. 

Q.  •*  After  all  the  presentations  had  been  made,  loud  calls  were  made  for  the 
President,  who  appeared  and  spoke  as  follows  :*'  Now  I  will  only  read  the 
^rst  part  to  see  if  you  will  agree  with  me  as  to  how  soon  the  interruptions 
came  in. 

Fellow-citizens  :  It  is  not  for  the  purpose  of  making  a  speech  that  I  now  appear  before 
you.  I  am  aware  of  the  great  curiosity  wnich  prevails  to  see  strangers  who  have  notoriety 
and  distinction  in  the  country.  I  know  a  large  number  of  you  desire  to  see  General  Grant, 
and  to  hear  what  he  has  to  say.    [A  voice:  '* Three  cheers  for  Grant."] 

Was  not  that  the  first  interruption? 

A.  That  was  the  first  interruption. 

Q.  "  But  you  cannot  see  him  to-night.*  He  is  extremely  ill."  Now,  then, 
was  thei'e  any  interruption  after  that  until  he  spoke  of  Stephen  A.  Douglas, 
and  was  not  that  simply  the  introduction  of  applause  ? 
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A.  There  were  three  cheers,  I  believe,  given  for  Stephen  A.  Douglas  at  that 
time. 

Q.  Then  he  went  on  without  intermption,  did  he  not,  until  these  words  came 
in : 

I  come  before  yoa  as  an  American  citizen  simply,  and  not  a?  the  Chief  Mag^istrate 
clothed  in  the  insignia  and  paraphernalia  of  state;  being  an  inhabitant  of  a  State  of  this 
Union.    I  know  it  has  been  said  that  I  was  an  alien. 

Was  not  that  the  next  interruption? 
A.  I  do  not  remember  that  paragraph  in  the  speech. 

Q.  You  do  not  remember  whether  that  was  thereof  not  ]  Now,  sir,  do  you 
remember  any  other  interruption  until  he  came  to  the  paragraph — 

There  was,  two  yeais  afro,  a  -ticket  before  yon  for  the  Presidency.  I  was  placed  upon 
that  ticket  with  a  distiDguished  citizen,  now  no  more. 

Then  did  not  the  voices* come  in,  **  Unfortunate !"  "  Too  bad  V* 

A.  I  did  not  hear  them. 

Q.  Do  you  know  whether  they  were  or  were  not  said  ? 

A.  I  do  not. 

Mr.  Manager  Butlbr.  I  will  not  trouble  you  any  further. 

Barton  Able  sworn  and  examined. 
By  Mr.  Curtis: 

Question.  State  your  full  name. 

Answer.  Barton  Able. 

Q.  Where  do  you  reside  ? 

A.  In  St.  Louis. 

Q.  What  is  your  occupation  ? 

A.  I  am  engaged  in  the  mercantile  business,  and  collector  of  internal  revenue 
for  the  first  district  of  Missouri. 

Q.  Were  you  at  St.  Louis  in  the  summer  of  1866,  at  the  time  when  President 
Johnson  visited  that  city  ? 

A.  Yes,  sir. 

Q.  Were  you  upon  any  committee  connected  with  the  reception  of  the  Presi- 
dent ] 

A.  I  was  upon  the  committee  of  reception  from  the  Merchants'  Union  Exchange. 

Q.  Where  did  the  reception  take  place  ? 

A.  The  citizens  of  St.  Louis  met  the  President  and  party  at  Alton,  in 
Illinois,  some  24  miles  above  St.  Louis.  My  recollection  is  that  the  mayor  of 
the  city  received  him  at  the  Lindell  Hotel,  in  St.  Louis. 

Q.  You  speak  of  being  on  a  committee  of  some  mercantile  association.  What 
was  that  association  ] 

A.  The  merchants  and  business  men  of  the  city  had  an  exchange  for  doing 
business,  where  they  met  daily. 

Q.  Not  a  political  association  i 

A.  No,  sir. 

Q.  Did  the  President  make  a  public  address  or  an  addres&  to  the  people  in 
St.  Louis  while  he  was  there  1 

A.  He  made  a  speech  in  the  evening  at  the  Southern  Hotel  to  the  citizens. 

Q.  Were  you  present  at  the  hotel  before  the  speech  was  made  ? 

A.  Yes,  sir. 

Q.  As  one  of  the  committee  you  have  spoken  oft 

A.  Yes,  sir. 

Q.  Please  to  state  under  what  circumstances  the  President  was  called  upon 
to  speak  ? 

A.  I  was  in  one  of  the  parlors  of  the  Jiotel  with  the  committee  and  the  Pres- 
ident, when  some  of  the  citizens  came  .in  and  asked  him  to  go  out  and  respond 
to  a  call  from  the  citizens  to  8peak«    He  declined)  or  rather  said  that  he  did  not 
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care  to  make  any  speech.  The  same  thing  was  repeated  two  or  three  times  hj 
other  citizens  coming  in,  and  he  finallj  said  that  he  was  in  the  hands  of  his 
iriends,  or  of  the  committee,  and  if  thej  8ai4  ao  he  would  go  out  and  respond 
to  the  call,  which  he  did  do. 

Q.  What  did  the  committee  say  ?    Did  they  say  anything  I 

A.  A  portion  of  the  committee,  two  or  three  of  them,  said,  afker  tome  consul- 
tation, that  they  presumed  he  might  as  well  do  it.    There  was  a  largo  crowd  of 
. .  citizens  on  the  outside  in  front  of  the  hotel. 

Q.  Did  the  President  say  anything  before  he  went  out  as  to  whether  he  went 
out  to  make  a  long  speech  or  a  short  speech,  or  anything  to  characterize  the 
speech  he  intended  to  make  ? 

A.  My  understanding  of  it  was  that  he  did  not  care  to  make  a  speech  at  all. 

Mr.  Curtis.  That  you  have  already  explained. 

Mr.  Manager  Butlbb.  Mr.  Able,  please  not  give  your  opinion,  but  give  facts. 

By  Mr.  Curtis,: 

Q.  You  have  already  explained  that  he  manifested  reluctance,  and  how  he 
manifested  it. .  Now,  1  want  to  know  if  ho  said  anything  as  to  his  purpose  in 
going  out  ?     If  so,  I  should  like  to  have  you  state  it,  if  you  remember. 

A.  I  uDderstood  from  his  acceptance  that  his  intention  was  to  make  a  short 
speech  when  he  went  out. 

Q.  Did  you  or  not  hear  what  he  said,  or  were  you  in  a  position  so  that  you 
could  hear  what  he  said  ? 

A.  I  beard  his  conversation  with  the  committee. 

Q.  I  do  not  mean  that ;  I  mean  after  he  went  out  and  began  to  speak  } 

A.  Very  little  of  it. 

Q.  Was  it  a  large  crowd  or  a  small  one  ? 

A.  A  large  crowd. 

Q.  Were  you  present  far  enough  to  be  able  to  state  what  the  demeanor  of 
the  crowd  was  toward  the  President  ] 

A.  I  heard  from  the  inside — I  was  not  on  the  balcony  of  the  hotel  at  all ; 
but  I  heard  from  the  parlor  one  or  two  interruptions.  1  do  not  recollect  but 
one  of  them. 

Q.  You  remained  in  the  parlor  all  the  time,  I  understand  you  ] 

A.  Between  the  parlor  and  the  dining-room,  where  the  banquet  was  spread. 

Q.  You  were  not  on  the  balcony  ] 

A.  No,  sir. 

Cross-examined  by  Mr.  Manager  Butler  : 

Q.  You  met  the  President  at  Alton,  and  you,  yourself,  as  one  of  this  com- 
mittee, made  him  an  address  on  board  the  steamer  where  he  was  received,  did 
you  not  ? 

A.  I  introduced  him  to  the  committee  of  reception  from  St.  Louis. 

Q.  The  committee  of  reception  from  St.  Louis  met  him,  then,  on  board  the 
steamer? 

A.  On  board  the  steamer. 

Q.  And  you  introduced  him  with  a  little  speech  i 

A.  Yes,  sir. 

Q.  Then  Captain  Eads,  who  was  the  chairman  of  the  citiaens  or  the  spokes- 
man of  the  citizens,  made  him  an  address,  did  he  ? 

A.  Yes,  sir. 

Q.  An  address  of  welcome,  and  to  that  the  President  made  a  response,  did  he  7 

A.  Yes,  sir. 

Q.  And  in  that  address  he  was  listened  to  with  propriety  by  them,  as  became 
his  place  and  the  ceremony  ? 

A.  I  observed  nothing  to  the  contrary. 

Q.  You  so  supposed.    Then  yon  went  to  the  Lindell  Hotel  1 
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A.  I  did  not  go  to  the  Lindell  Hotel  at  the  time. 

Q.  The  President  went,  did  he  not  1 

A.  Yes,  sir ;  the  President  was  entertained  at  the  Lindell  Hotel. 

Q.  And  en  route  to  the  Lindell  Hotel  he  was  eseorted  by  a  procession,  was 
he  not,  of  the  military  and  civie  societies  ? 

A.  From  the  landing ;' yes,  sir. 

Q.  A  procession  of  tne  benevolent  societies  ? 

A.  I  do  not  recollect  what  societies  they  were.  There  was  a  very  large  tarn 
ont ;  perhaps  most  of  the  societies  of  the  city  were  present. 

Q.  Were  you  at  the  Lindell  Hotel  at  all  1 

A.  Yes,  sir. 

Q.  When  he  got  there  he  was  received  by  the  mayor,"  was  he  not  ? 

A.  I  was  not  there  when  he  arrived  at  the  Lindell  Hotel. 

Q.  Were  yon  there  when  he  was  received  by  the  mayor  ? 

A.  No,  sir. 

Q.  Yon  do  not  know  whether  the  mayor  made  him  a  speech  of  welcome  or 
not  there  ? 

A.  Only  from  what  I  saw  in  the  preijl^. 

Q.  Nor  do  yon  know  whether  the  President  responded  there  ? 

A.  I  was  not  present.        ^ 

Q.  What  time  in  the  day  was  this  when  he  got  to  the  Lindell  Hotel,  as  near 
as  yon  can  say  ? 

A.  It  was  in  the  afternoon  when  they  left  the  steamboat  landing.  I  do  not 
know  what  time  they  were  at  the  hotel,  because  I  was  not  present  on  their  arrival. 

Q.  Can  yon  not  tell  aboat  what  time  they  got  there  1 

A.  Well,  it  was  probably  between  1  and  5  o'clock. 

Q.  After  that  dia  yon  go  with  the  President  from  the  Lindell  Hotel  to  the 
Southern  Hotel  1 

A.  I  do  not  recollect  whether  I  accompanied  him  from  the  one  hotel  to  the 
other  or  not. 

Q.  He  did  go  from  the  one  to  the  other  J 

A.  Yes,  sir. 

Q.  There  was  to  be  a  baaq[uet  for  him  and  his  suite  at  the  Southern  Hotel 
that  night,  was  there  not  / 

A.  Yes,  sir. 

Q.  At  which  there  was  intended  to  be  speaking  to  him  and  by  him,  I  suppose  ? 

A.  There  were  to  be  toasts  and  responses ;  yes,  sir. 

Q.  And  what  time  was  that  banquet  to  come  off! 

A.  I  do  not  recollect  the  exact  hour;  I  thihk  somewhere  about  9  o'clock. 

Q.  At  the  time  the  President  was  called  upon  by  the  crowd  were  you  waiting 
for  the  banquet? 

A.  When  the  President  was  called  upon  by  the  crowd  I  do  not  think  the 
banquet  was  ready.     He  was  in 'the  parlors  with  the  committee  of  citizens. 

Q.  The  citizens  being  introduced  to  him,  I  suppose  ? 

A.  Yes,  sir. 

Q.  He  then  went  out  on  to  the  balcony.  Did  you  hear  any  portion  of  the 
speech  ? 

A.  Only  such  portions  of  it  as  I  could  catch  from  the  inside  occasionally.  I 
did  not  go  on  to  the  balcony  at  all.- 

Q.  Could  vou  see  on  to  the  balcony  where  he  stood  from  where  you  were  t 

A.  I  could  see  on  to  the  balcony,  but  I  do  not  know  whether  I  could  see 
precisely  where  he  stood  or  not. 

Q.  While  he  was  making  that  speech,  and  when  he  came  to  the  sentence, 
"  I  will  neither  be  bullied  by  my  enemies  nor  overawed  by  my  friends,"  was 
there  anybody  on  the  balcony  trying  to  get  him  back  ? 

A.  I  could  hardly  answer  that  questioa.    I  was  not  there  to  see. 
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Q.  You  said  you  could  see  on  to  the  balcony,  but  yon  were  not  certain  that 
you  could  see  him.     You  might  have  seen  such  an  occurrence  as  that  ?  ' 

A.  I  did  not. 

Q.  You  did  not  see.  Can  you  tell  whether  it  was  so  or  not,  from  your  own 
knowledge  ? 

A.  I  should  think  if  I  could  not  see  it  I  could  not  tell. 

Q.  I  only  wanted  to  make  certain  upon  that  point. 

A.  Well,  sir,  I  am  positive  on  that  point. 

Q.  You  have  no  knowledge  on  the  subject.  Who  was  on  the  balcony  beside 
him? 

A.  I  suppose  the  balcony  will  hold  perhaps  two  hundred  people.  There  was 
a  good  many  people  on  there ;  I  could  not  tell  how  many. 

Q.  Give  me  some  one  of  the  two  hundred,  if  you  know  anybody  who  was 
there  ? 

A.  I  think  Mr.  Howe  was  there.  My  recollection  'is  that  the  President 
walked  out  with  Mr.  Howe. 

Q.  Was  General  Frank  Blair  there  at  any  time  ? 

A.  I  have  no  recollection  of  it,  if  he  Was. 

Q.  Did  the  President  afterward  make  a  speech  at  the  banquet  f 

A.  A  short  one. 

Q.  Was  the  crowd  a  noisy  and  boisterous  one  after  awhile  ? 

A.  I  heard  a  good  deal  of  noise  from  the  crowd  from  where  I  stood — I  stood 
inude— or  where  I  was  moving  about,  for  I  was  not  standing  still  a  great  por- 
tion of  the  time. 

George  Knapp  sworn  and  examined. 

By  Mr.  Cubtis  : 

Question.  What  is  your  full  name  1 

Answer.  George  Knapp. 

Q.  Where  do  ybu  reside  ? 

A.  St.  Louis. 

Q.  What  is  your  business  ? 

A.  I  am  one  of  the  publishers  and  proprietors  of  the  Missouri  Republican. 

Q.  Were  you  in  St.  Louis  at  the  time  the  President  visited  that  city  in  the 
summer  of  1866  ? 

A.  I  was. 

Q.  Were  you  present  at  the  Southern  Hotel  before  Mr.  Johnson  went  out  to 
make  a  speech  to  the  people  ? 

A.  I  was. 

Q.  Were  you  in  the  room  where  the  President  was  ? 

A.  I  was. 

Q.  Please  state  what  occurred  between  the  President  and  citizens,  or  the  com- 
mittee of  citizens,  in  respect  to  his  going  out  to  make  a  speech. 

A.  The  crowd  on  the  outside  had  called  repeatedly  for  the  President,  and 
some  conversation  ensued  between  those  present.  I  think  I  recollect  Captain 
Able  and  Captain  Taylor  and  myself  at  any  rate  were  together.  The  crowd 
continued  to  call.  Probably  some  one  suggested,  I  think  I  suggested,  that  he 
ought  to  go  out.  Some  further  conversation  occurred,  I  think,  between  him 
and  Captain  Able 

Q.  The  gentleman  who  has  just  left  the  stand  ? 

A.  Yes,  sir ;  Captain  Barton  Able,  and  I  think  I  said  to  him  that  he  ought 
to  go  out  and  show  himself  to  the  people  and  say  a  few  words  at  any  rate. 
He  seemed  reluctant  to  go  out,  and  we  walked  out  together.  He  walked  out 
on  the  balcony,  and  we  walked  out  with  him,  and  he  commenced  addressing  the 
assembled  multitude,  as  it  seemed. 
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Q.  What  Was  the  character  of  the  crowd  ?  Was  it  a  large  crowd,  a  large 
number  of  people  ? 

A.  I  do  not  think  I  looked  at  the  crowd.  I  do  not  think  I  got  far  enough 
on  the  balcony  to  look  on  the  magnitude  of  the  crowd.  I  think  I  stood  back 
some  distance. 

Q.  About  what  number  of  people  were  on  the  balcony  itself? 

A.  I  suppose  there  were  probably  fifteen  or  twenty ;  there  may  have  been 
twenty-five. 

Q.  Could  you  hear  the  cries  from  the  crowd  1 

A.  I  could  not. 

*Q.  What  was  the  character  of  the  proceedings  so  far  as  the  crowd  was  con- 
cerned? 

A.  Well,  I  do  not  recollect  distinctly.  My  impressions  are  that  occasional 
or  repeated  nuestions  were  apparently  put  to  the  President,  but  I  do  not  now 
exactly  recollect  what  they  were. 

Q.  Was  the  crowd  orderly  or  otherwise,  so  far  as  you  could  hear  ? 

A.  At  times  it  seemed  to  be  somewhat  disorderly ;  but  of  that  I  am  not  very 
sure.  ' 

Cross-examined  by  Mr.  Manager  Butlbr  : 

Q.  Did  you  go  on  to  the  balcony  at  all  ? 

A.  Yes,  sir.  I  stepped  out.  It  is  a  wide  balconji ;  it  is  probably  twelve  or 
fifteen  feet;  it  covers  the  whole  of  the  side  wall.  I  stepped  out.  I  think  I 
was  probably  only  two  or  three  feet  back  of  the  President  part  of  the  time 
while  he  was  speaking.  Then  there  are  a  number  of  doors  or  windows  leading 
out  to  this  balcony.  You  could  stand  in  these  windows  or  doors  and  hear  every 
word  that  was  said. 

Q.  Did  you  listen  to  the  speech  so  as  to  hear  every  word  that  was  said  ? 

A.  I  am  not  sure  that  I  staid  during  the  whole  time.  I  listened  pretty 
attentively  to  the  speech  while  I  stood  there,  but  whether  I  stood  there  duriug 
the  whole  time  or  not  I  do  not  now  recollect. 

Q.  You  told  us  there  were  from  fifteen  to  twenty  persons,  if  I  understood  you 
aright,  on  the  balcony  ? 

A.  That  is  my  impression.  I  am  not  certain  about  that,  because  I  did  not 
pay  any  attention  to  the  number. 

Q.  How  many  would  the  balcony  hold  ? 

A.  I  suppose  the  balcony  would  hold  one  hundred. 

Q.  Then  it  was  not  at  all  crowded  on  the  balcony  ? 

A.  I  do  'nol>  recollect,  I  say,  about  that,  whether  it  was  or  not.  I  did  not 
charge  my  mind  with  it,  nor  do  I  now  recollect.  The  parlors  were  full.  There 
was  a  crowd  there  waiting  to  go  into  the  banquet,  and  I  think  it  is  very  likely 
that  a  large  number  of  them  crowded  on  the  balcony  to  hear  the  speech. 
Whether  it  was  crowded  or  not  I  do  not  recollect. 

Q.  Who  were  present  at  the  time  so  as  to  remember  distinctly  when  he  said 
he  would  not  be  overawed  by  his  friends  or  bullied  by  his  enemies  ?  Do  you 
remember  that  phrase  ? 

A.  I  do  not  recollect  it. 

Q.  This  confusion  in  the  crowd  sometimes  prevented  his  going  on,  did  it  not  ? 

A.  I  think  it  likely ;  but  in  that  I  must  only  draw  from  my  present  impres- 
tion.     I  do  not  recollect. 

Q.  Did  you  hear  him  say  anything  about  "  Judas ; "  do  you  remember  ? 

A.  No,  sir ;  I  do  not  recollect. 

Q.  You  do  not  recollect  that  about  Judas  ?  Did  you  hear  him  say  anything 
about  John  Bull,  and  about  attending  to  him  after  a  while  ? 

A.  I  have  no  recollection  as  to  the  points  of  the  speech. 

Q.  Then,  so  far  as  you  know,  all  you  know  that  would  bo  of  advantage  to  us 
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hore  is  that  you  were  pre83nt  when  some  of  the  citizens  asked  the  President  to 
go  out  and  answer  the  calls  of  the  crowd  ? 

A.  Yes;  some  citizens  then  present  in  the  parlor  asked  him. 

Q.  While  the  hanquet  was  w.aiting  ?  At  what  time  was  the  hanquet  to  take 
place  ? 

A.  I  think  it  was  to  take  place  at  eight  o'clock. 

Q.  What  time  had  this  got  to  he  ? 

A.  I  do  not  recollect  that. 

Q.  Was  it  not  very  near  eight  o'clock  at  that  time  ? 

.  A.  I  think  when  the  P^^^sidcnt  went  out  it  was  near  the  time  the  hanquet 
was  to  take  place ;  and  I  think,  also,  I  know,  in  fact,  that  while  the  Presiueilt 
was  speaking  several  persons,  in  speaking  ahout  it,  said  it  was  time  for  the 
banquet  to  commence,  or  something  to  that  effeot. 

Q.  The  hanquet  had  to  wait  for  him  while  the  crowd  outside  got  the  speech  ? 

A..  I  do  not  know  that. 

Q.  Was  not  tbat  your  impression  at  the  time  ? 

A.  I  think  the  hour,  probably,  had  passed ;  but  in  attending  banquets  it  often 
happens  that  they  do  not  take  place  exactly  at  the  hour  fixed. 

Q.  It  appears  that  this  did  not ;  but  was  that  because  they  waited  for  the 
President  or  because  the  banquet  was  not  ready  ? 

A.  I  think  it  was  because  they  waited  for  the  President. 

Q.  Did  you  publish  that  Speech  the  next  morning  in  your  paper  ? 

A.  Yes,  eir ;  it  was  published. 

Q.  Did  you  again  republish  it  on  Monday  morning  ? 

A.  Yes,  sir. 

Q.  While  your  paper  is  called  the  Republican  it  is  really  the  Democrat,  and 
the  Democrat  is  the  Kcpublican  ? 

'  A.  The  Republican  was  commenced  in  early  times,  for  I  have  been  connected 
with  it  over  forty  years  myself,  and  at  the  time 

Mr.  Manager  Bcitler.  I  do  not  care  to  go  back  forty  years  at  this  time. 

The  VViTNKSS.  You  asked  why  it  was  called 

By  Mr.  Manager  Butler  : 

Q.  Not  why,  but  as  to  the  fact.  Was  it  in  fact  the  democratic  paper  at  that 
time  when  the  President  was  there  ? 

A.  Yes,  sir. 

Q.  And  the  St.  Louis  Democrat,  so  called,  was  really  the  republican  paper  ? 

A.  Yes,  sir. 

Q.  Now,  in  the  democratic  paper,  called  by  the  name  of  Republican,  the 
speech  was  published  on  Sunday  and  on  Monday  ? 

A.  Yes,  sir. 

Q.  Has  it  never  been  republished  since  ? 

A.  No,  sir;  not  to  my  knowledge.  , 

Q.  State  whether  you  caused  an  edition  of  the  speech  to  be  corrected  or 
Monday  morning's  publication  ? 

A.  I  met  our  principal  reporter,  Mr.  Zider 

Q.  Please  do  not  state  what  took  place  between  you  and  your  reporter ;  it  is 
only  the  fact  I  want,  not  the  conversation.     Did  you  cause  it  to  be  done  ? 

A.  I  gave  directions  to  Mr.  Zider,  after  complaining  about  the  report  of  the 
speech 

Q.  Excuse  mo;  I  have  not  asked  you  about  your  directions. 

A,  I  did.     I  gave  directions  on  reading  the  speech 

Q.  Please  answer  the  question. 

A.  Well,  I  gave  directions  to  have  it  corrected,  if  that  is  your  question. 

Q.  Were  your  directions  followed  so  far  as  you  know  ? 

A.  I  do  not  recollect  the  ^tent  of  the  corrections.  I  never  read  the  speech 
••fterward,  and  I  have  forgotten. 
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Q.  Did  70a  ever  complain  afterward  to  any  man,  Mr.  Zider  or  any  other,  that 
the  speech  was  not  as  it  ought  to  be  as  it  was  published  on  Monday  morning  in 
the  Republican  ? 

A.  I  cannot  ^^aw  the  distinction  between  Monday  and  Sunday.  I  have 
repeatedly  spoken  of  the  imperfect  manner  in  which  I  conceived  the  speech  was 
reported  and  published  in  the  Republican  on  Sunday.  Whether  I  spoke  of  its 
imperfections  for  Monday  or  not  I  do  not  recollect. 

Q.  Will  you  not  let  me  callyour  attention,  Mr.  Witness?  You  say  that  you 
directed  a  revised  publication  on  Monday,  and  it  was  so  published.  Now,  did 
yon  ever  complain  after  that  revised  publication  was  made  to  anybody  that  that 
publication  was  not  a  true  one  within  the  next  three  months  following? 

A.  It  is  possible  I  might  have  complained  on  Monday  morning,  if  the  cor- 
rections were  not  made,  but  I  do  not  recollect. 

Q.  Excuse  me ;  I  did  not  ask  for  a  possibility. 

A.  I  tell  you  I  do  not  recollect. 

Q.  But  it  is  possible  you  did  not  ? 

A.  That,  I  say  again,  I  cannot  recollect. 

Q.  Now,  sir,  will  yon  say  that  in  any  important  particular  the  speech  as  pub- 
lished in  your  paper  differs  from  the  speech  as  put  in  evidence  here  ? 

A.  I  could  not  point  out  a  solitary  case,  because  I  have  not  read  the  speech 
as  put  in  evidence  here,  nor  have  I  read  the  speech  since  the  morning  after  it 
was  delivered  ;  so  I  know  nothing  about  what  yon  have  put  in  evidence  here. 

Hbnrv  F.  Zider  sworn  and  examined. 

By  Mr.  Curtis  : 

Question.  Where  did  yon  reside  in  the  summer  of  1866  when  the  President 
visited  St.  Louis  ? 

Answer.  At  St.  Louis,  Missouri. 

Q.  What  was  then  your  business  ? 

A.  I  was  then  engaged  as  short-hand  writer  and  reporter  for  the  Missouri  Re- 
publican, a  paper  published  at  St.  Louis. 

Q.  Had  you  anything  to  do  with  making  a  report  of  the  speech  of  the  Presi- 
dent delivered  from  the  balcony  of  the  Southern  Hotel  ? 

A.  I  made  a  short-hand  report  of  the  speech.  1  was  authorized  to  employ 
all  the  assistance  that  I  needed,  for  it  was  known  that  the  President  was  to  be 
received  at  St.  Louis.  I  employed  Mr.  Walbridge  and  Mr.  Alien  to  assist  me. 
Mr.  Walbridge  wrote  out  the  report  for  publication  in  the  Sunday  morning 
Republican.  I  went  over  the  same  report  on  Sunday  afternoon  and  made 
several  alterations  in  it  for  the  Monday  moruing  paper. 

Q.  The  Monday  morning  Republican  ? 

A.  Yes,  sir.     I  made  the  corrections  from  my  own  notes. 

Q.  Did  you  make  any  corrections  except  those  which  you  found  were  required 
by  your  own  notes  ? 

A.  There  were  three  or  four  corrections  that  the  printers  did  not  make  that 
I  had  marked  on  the  proof  sheets  that  I  made  on  the  paper  the  following 
morning  in  the  counting-room. 

Q.  With  those  exceptions,  did  you  make  any  corrections  except  what  were 
called  for  by  your  own  notes  ] 

A.  Those  were  called  for  by  my  own  notes. 

Q.  But  they  were  not  in  fact  made  ? 

A.  They  were  not  in  fact  made  in  the  printed  copy  on  Monday. 

Q.  Now,  answer  my  question  whether  the  corrections  were  called  for  by  your 
own  notes  ? 

A,  Oh,  yes  ;  all  of  them. 

Q.  Have  you  compared  the  report  which  yon  made,  and  which  was  published 
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in  the  Republican  on  Monday,  with  the  report  published  in  the  St.  Loais 
Democrat  ? 

A.  I  have  more  particularly  compared  the  report  published  in  the  Monday 
Democrat  with  the  Sunday  Republican.  • 

Q.  You  compared  those  two  ? 

A.  Yes,  sir.     Tliere  are  about  sixty  changes. 

Mr.  Johnson.  Differences  ? 

The  Witness.  Yes,  sir. 

By  Mr.  Curtis  : 

Q.  Describe  the  character  of  those  differences. 
Mr.  Manager  Butler.  "  State  the  differences."     I  object  to  that. 
Mr.  Curtis.  Do  you  want  him  to  repeat  the  sixty  differences  ? 
Mr.  Manager  Butler.  Certainly ;  if  he  can. 

By  Mr.  Curtis  : 

Q    Have  you  a  memorandum  of  those  differences  ? 
A.  I  have. 

Q.  Read  it,  if  you  please. 

Mr.  Manager  Butlbr.  Before  he  reads  it,  I  should  like  to  know  when  it  was 
made. 

By  Mr.  Curtis  : 

Q.  When  did  you  make  this  comparison  ? 

The  Witness.  The  exact  date  ? 

Mr.  Curtis.  If  you  can  give  it  to  us. 

A.  (After  consulting  a  memorandum  book.)  Saturday,  April  11. 

Q.  When  did  you  make  the  memorandum  ? 

A.  On  the  Sunday  following. 

By  Mr.  Manager  Butler  : 

Q.  Last  Sunday  ? 
A.  Yes,  sir. 
Q.  This  month  ] 
A.  Yes,  sir. 

By  Mr.  Curtis  : 

Q.  From  what  did  you  make  the  memorandum  ? 

A,  I  had  been  before  the  board  of  managers  twenty-four  days,  and  was  dis- 
charged and  had  just  returned  to  St.  Louis.  I  got  telegraphic  despatches  stat- 
ing that  I  was  summoned  again  to  appear  before  the  Senate.  I  then  went  to 
the  Republican  ofBce,  took  the  bound  £les  of  the  Republican  and  the  bound 
files  of  the  Democrat  for  the  latter  part  of  1866,  and  in  company  with  Mr. 
James  Monoghan,  one  of  the  assistant  editors,  I  made  a  comparison  of  the  two 
papers,  noted  the  differences,  compared  those  differences  twice  afterward  to  see 
that  they  were  accurate.  That  was  on  Saturday.  I  started  for  Washington  on 
Sunday  afternoon  at  3  o'clock,  the  first  through  train. 

Q.  When  was  this  paper  that  you  call  the  memorandum,  which  contains  the 
differences,  made  ? 

A.  On  Saturday. 

Q.  Was  it  made  at  the  same  time  when  you  made  this  comparison,  or  at  a 
different  time  ? 

A.  The  same  day. 
'  Mr.  Curtis.  Now,  you  can  tell  us  the  nature  of  the  differences;  or,  if  the 
honorable  manager  desires  that  all  those  differences  should  be  read,  you  can  read 
them. 
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Mr.  Manager  Butler.  Stay  a  moment.  Any  on  which  you  rely  we  should 
like  to  have  read. 

Mr.  Curtis.  We  rely  on  all  of  them,  more  or  less. 

Mr.  Manager  Butler.  Then  all  of  them,  more  or  less,  we  want  read. 

Mr.  Curtis.  We  should  prefer  to  save  time  by  giving  specimens ;  but  then, 
if  you  prefer  to  have  them  all  read,  we  will  have  them  read. 

Mr.  Manager  Butler.  There  is  a  question  back  of  this,  I  think,  and  that  is, 
that  we  have  not  the  standard  of  comparison.  Surely,  then,  this  cannot  be  evi- 
dence. This  witness  goes  to  the  Republican  office  and  there  takes  a  paper — he 
cannot  tell  whether  it  was  the  true  one  or  not,  whether  made  properly  or  not,  or 
what  edition  it  was — and  he  compares  it  with  a  copy  of  tiie  Democrat,  and 
having  made  that  comparison  he  now  proposes  to  put  in  tbe  results  of  it.  I  do 
not  see  how  that  can  be  evidence.  He  may  state  anything  that  he  has  a  recol- 
lection of;  but  to  make  the  memorandum  evidence,  to  read  the  memorandum, 
never  was  such  a  thing  heard  of,  I  think.  Let  me  restate  it  and  I  have  done. 
He  goes  to  the  Republican  office,  gets  a  Republican ;  what  Jlepublican,  how 
genuine,  what  edition  it  was,  is  not  identified  ;  he  says  it  was  in  a  bound  vol- 
ume. He  takes  tbe  Democrat,  of  what  edition  we  do  not  know,  and  conApares 
that,  and  then  comes  here  and  attempts  to  put  in  the  results  of  a  comparison 
made  in  which  Monaghan  held  one  end  of  the  matter  and  he  held  the  other. 
Now,  can  that  be  evidence  ? 

Mr.  Curtis.  I  want  to  ask  the  witness  a  question,  and  then  I  will  mnko  an 
observation  on  the  objection.  (To  the  witness.)  Who  made  the  report  in  the 
Republican  which  you  examined — the  one*  which  you  examined  and  compared 
with  the  report  in  the  Democrat ;  who  made  that  report  ? 

A.  Mr.  Walbridge  made  that  report  oh  Saturday  night,  September  8,  18G6. 
It  was  published  in  the  Sunday  morning  Republican  of  September  9,  1866. 

By  Mr.  Curtis  : 

Q.  Have  you  looked  at  the  proceedings  in  this  case  to  see  whether  that  has 
been  put  in  evidence  1  . 

A.  The  Sunday  morning  Republican  was  mentioned  in  Mr.  Walbridge's  tes- 
timony, in  which  he  states  that  he  made  one  or  two  simple  corrections  for  the 
Monday  morning  Democrat. 

Q.  Now,  I  wish  to  inquire,  Mr.  Zider,  whether  the  report  which  you  saw  in 
the  files  of  the  Republican,  and  which  you  compared  with  the  report  in  the 
Democrat,  was  the  report  which  Mr.  Walbridge  made  ? 

A.  Undoubtedly  it  was. 

Mr.  Curtis.  Now,  Mr.  Chief  Justice,  it  is  suggested  by  the  learned  mana- 
ger  

Mr,  Manager  Butler.  I  will  save  you  all  trouble.  You  may  put  it  in  as 
much  as  you  choose.  I  do  not  care,  on  reflection,  if  you  leave  it  unread.  It 
is  of  no  consequence. 

Mr.  Curtis.  We  will  simply  put  it  into  the  case  to  save  time,  and  have  it 
printed. 

Mr.  Manager  Butler.  I  think  there  should  not  be  any  thing. printed  that  is 
not  read.     We  have  got  a  very  severe  lesson  upon  that. 

Mr.  Curtis.  We  understood  you  to  dispense  with  the  reading. 

The  Chief  Justice.  If  the  honorable  manager  desires  to  have  the  paper 
read  it  will  be  read. 

Mr.  Manager  Butler.  I  do  not  desire  it  to  be  read. 

Mr.  EvARTS.  Is  it  to  go  in  as  evidence,  Mr.  Chief  Justice,  or  not  ? 

The  Chief  Justice.  Certainly. 

Mr.  Manager  Butler.  It  may  go  in  for  aught  I  care. 

Mr.  Curtis.  That  is  all,  Mr.  Zider. 

The  paper  thus  admitted  in  evidence,  containing  a  memorandum  of  the  dif- 
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ferences  between  the  two  reports  of  President,  Johnson's  speech  at  St.  Louis*  is 
as  follows : 


Suudaj  Republican,  September  9,  \SG6. 

1  am 
Qtiestions  which 

that  we  have 

as  thia  we  have 

that  the  J  then  knew 

its  potter  having  expired 

of  A  populatiou 

without  the  tnll  of  the  people 

A  then  when 

it  does  not  provoke  me 

thin|:if8  that  haee  been  done 

that  were  intended 

to  be  enforced  upon 

abandoned  the  party 

that  I  was  a  traitor 

Judaa  Iscariot  /\ 

a  traitor 

Judas  Iscariot !  Judas ! 

the  twelve  apostles 

he  neper  could  have 

and  that  try  to  stay 

when  there  were 

there  was  a  Clirist 

there  were  unbelievers 

to-day  who  would 

A 

for  years 
bear  all  the  expenses 

-A 


Yes,  yo8, 

A  a  decided  majority 

What? 

Stimulating  this 

So  far  as  offences  are  eoneimed 

Upon  this  subject  of  offences 

and  battled  more  for 

It  has  been  my.peculiar  misfortune  A 

to  have  fierce  opposition 

(a  voice,  why  didu^t  you  do  it) 

The  law  was  executed, 

The  law  was  executed, 

to  give  somebody  else  a  bounty 

he  can  get  $5U  bounty 

(  Great  cheering) 

are  A  entitlrd  to 

equal  representation  in  the 

Congress  of  the  United 

States  without  violating 
the  Constitution.    (Cheers.) 

Among  this  people.     I 

have 
labored  for  it  I  am  for  it 

now.     I  deny 

manner  pointed  out  by 

and  sometimes  haviugA 

re- 
pented makes  him  a  better 
man  than  he  was 
before 
Yes,  I  liave, 
Yes  I  have. 
(Voice  "bully  for  you  "A 
and  cheers) 
on  either  side 


Democrat,  Monday,  September  10,  1866. 

I  was 

Questions  that 

A  we  have 

as  those  we  have 

that  they  there  knew 

its  powers  having  expired 

of  the  population 

without  the  consent  of  the  people. 

And  then  when 

it  doH*l  provoke  me 

things  that  has  been  done 

that  was  intended 

to  1)0  enforced  on 

abandoned  the  power 

tliat  I  was  a  t-r-a-i-t-o-r 

Judas — Judas  Iscariot 

a  t-r-a-i't'O-r 

Judasy  Judas  Iscariot,  Jud-a-a-s 

and  these  twelve  apostles 

he  couldn't  have 

and  A  try  to  stay 

when  there  ware 

there  irare  a  Christ 

there  ware  unbelievers 

to-day  A  would 

Now  what  is  the  plan  7 

four  years 

bear  all  the  expense^ 

So  much  for  this  question. 

Y-aSy   Y-a-s ; 

as  decided  a  majority 

H'ha-t  1 

elevating  themstlves 

So  far  as  the  Ftnians  are  concerned 

Upon  this  subject  of  Fenians^ 

and  sacrificed  mon^  for 

It  has  been  my  peculiar  misfortune  always 

to  have  tierce  o])positiou 

A 


to  vote  somebody  else  a  bounty 
A  win  pet  Si)0  bounty, 
{Loud  cheering) 
are  constitutionally  entitled  to 
equal  suflVage  in  the 
Senate  and  no  power  has 
the 
right  to  deprive  them  of  it 
without  violating  the  Consti- 
tution.   v>  Cheers.) 
Among  the  people.     I  have 

labored  for  it.     Now  I 

deny, 
manner  i)ointed  A  ^7 
and  sometimes  having 
sinned  and  having  re< 

pented 

makes  him  a  better  man 

than  he  was  before 

Y-a-8,  I  have 

Y-a-s,  I  have 

Voice  (bully  for  you  old 

fellow  and  laughter) 

on  the  other  side 
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a  kind  of  over-righteons- 
'  ness 

— over  righteousness — 

better 
than  anybody  else  and 

although  wanting 

He  went  upon  the  cross 

and  there  was  A  nailed  by 

unbelievers  A  fti^d  there 

shed 

his  blood  that  you  and  I 

mif^ht  live  (cheers) 


nor  the  judgeV 

I  know  there  are  some 
that  talk 
And  manage  all  the 
affairs  of  state 
The  people  of  Missouri 
as  well  as  other  States 
know  that  all  my 
efforts  have 
all  this 
traduction  and  de- 
traction that  have 
let  us  fight  the  enemies 
And  in  parting  with 
you  now  i  leave  the 
government  in  your 
hands 

recognized. 


a  kind  of  over  righteous- 
ness— ^better  than  any- 
body else  and  always 
wanting. 
He  went  upon  the  cross  and 
there  was  painfully  nailed 
by 
these  unbelievers  that  I 

have  spoken  of  hrre  to-night 

and  there  shed  his  blood 

that  you  and  I  might  live 

(cheers) 

nor  the  judge  ^ voice  **nor 

the  Moses.'*) 

I  know  there  is  some 

that  talk 

And  manage  A  ^^^ 

affairs  ot   state. 

The  people  of  Missouri 

as  well  as  other  States 

know  that  A  my  efforts 

have 

all  this  traduction 

and  detraction  that 

has 

lot  us  fight  A  enemies 

And  in  parting  with 

you  now  A  leave  the 

government  in  your 

hands, 

re'Cog-nized. 


Gross-examinod  by  Mr.  Manager  Butler  : 

.   Q.  How  long  have  you  been  troubled  with  your  unfortunate  affliction  ] 

A.  To  what  do  you  refer  ? 

Q.  I  understood  you  were  a  little  deaf.     Is  that  so  ? 

A,  I  have  been  sick  the  greater  part  of  this  year,  and  was  compelled  to  come 
here  a  month  ago  almost,  before  I  was  able  to  come.     I  have  not  got  well  yet. 

Q.  Did  you  hear  my  question? 

A.  Yes. 

Q.  How  long  have  you  been  deaf,  if  you  have  heen  deaf  at  all  ? 

A.  Partially  deaf  for  the  last  two  years,  I  should  think. 

Q.  About  what  time  did  it  commence  ? 

A.  I  cannot  state  that. 

C^.  As  near  as  you  can.     Tuu  know  when  you  became  deaf,  do  you  not  1 

A.  I  know  I  was  not  deaf  when  you  made  your  St.  Louis  speech,  in  1866. 

Q.  That  is  a  very  good  date  to  reckon  from  ;  but  as  these  gentlemen  do  not 
all  know  when  that  was,  and  you  and  I  do,  suppose  you  try  it  by  the  almanac, 
and  tell  us  when  that  was  ? 

A.  That  was  on  the  18th  of  October,  1866. 

Q.  You  were  not  deaf  then  ? 

A.  No 

Q.  How  soon  after  that  did  you  become  deaf  ? 

A.  Perhaps  a  month.     [Laughter.] 

Q.  You  are  quite  sure  it  was  not  at  that  time  1 

A.  Quite  sure  it  was  not  that  time,  because  I  heard  some  remarks  the  crowd 
made  which  you  did  not.     [Laughter.] 

Q.  I  have  no  doubt  you  heard  very  much  that  I  did  not.  Now,  suppose  we 
confine  ourselves  to  this  matter.    About  a  month  after  that  you  became  deaf  ? 
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A.  Partially. 

Q.  Partially  deaf,  as  now  ? 

A.  I  recovered  from  that  sickneBS.  I  became  sick  again  the  first  part  of  this 
year. 

Q.  Now,  will  you  have  the  kindness  to  state  whether  you  have  your  notes  ? 

The  Witness.  Of  the  President's  speech? 

Mr.  Manager  Butlbr.  Yes,  sir. 

A.  I  have  not. 

Q.  When  did  you  see  them  last  ?  • 

A.  The  last  recollection  1  have  of  them  is  when  Mr.  Wal bridge  whs  sum- 
moned before  the  Reconstruction  Committee  to  give  testimony  on  the  New 
Orleans  riot. 

Q.  Did  you  and  he  then  go  over  that  speech  together? 

A.  We  went  over  only  a  part  of  it. 

Q.  The  part  that  referred  to  New  Orleans  7 

A.  Yes,  sir. 

Q.  But  the  part  that  referred  to  New  Orleans  you  went  over  with  him  ? 

A.  I  did. 

Q.  Was  there  any  material  difference  between  you  and  him  when  you  had 
your  notes  together  in  that  part  of  the  speech,  and  if  so,  state  what? 

A.  There  was. 

Q.  What  was  it? 

A.  He  asked  me  to  compare  notes  with  him 

Q.  Excuse  me;  I  am  not  asking  what  he  said.  I  am  asking  what  difference 
there  was  between  your  report  and  his  report  upon  that  comparison;  what 
material  difference. 

Mr.  EvARTS.  I  submit,  Mr.  Chief  Justice,  that  as  he  is  asked  the  precise 
question  what  the  difference  was  that  arose  upon  thjit  comparison,  he  is  to  be 
permitted  to  state  what  it  was  and  how  it  arose. 

Mr.  Manager  Butler.  I  have  not  asked  any  difference  that  arose  between 
him  and  Mr.  Walbridge.  Far  be  it  from  me  to  go  into  that.  I  have  asked 
what  the  difference  was  between  the  two  speeches. 

Mr.  EvARTS.  As  it  appeared  in  that  comparison. 

Mr.  Manager  Butlbr.  As  found  at  that  time. 

The  Witness.  That  is  what  I  was  going  to  answer.  If  you  will  possess 
your  soul  in  patience  a  moment  I  will  answer. 

The  Chief  Justice.  The  witness  will  confine  himself  entirely  to  what  is 
asked  and  make  no  remarks. 

The  Witness.  When  we  proceeded  to  compare  that  part  relating  to  the  New 
Orleans  riot,  Mr.  Walbridge  read  from  his  notes ;  I  looked  on,  and  when  he 
came  to  this  passage,  as  near  as  I  can  remember,  **  When  you  read  the 
speeches  that  were  made,  and  take  up  the  facts,  if  they  are  as  stated,  you  will 
find  that  speeches  were  made  incendiary  in  their  character,  exciting  that  popu- 
lation called  the  black  population  to  take  up  arms  and  prepare  for  the  shedding 
of  blood,"  I  called  Mr.  Walbridge's  attention  to  the  qualifying  words,  "  if  the 
facts  are  as  stated."  lie  replied  to  me,  "  You  are  mistaken  ;  I  know  I  am 
right,"  and  went  on.  As  he  was  summoned  to  swear  to  his  notes,  and  not  to 
mine,  I  did  not  argue  the  question  with  him  further,  but  let  him  go  on. 

By  Mr.  Manage^  Butler  : 

Q.  What  other  difference  was  there  ? 

A.  There  was  another  difference. 

Q.  In  the  New  Orleans  matter? 

A.  Yes,  sir ;  the  President's  words,  I  think,  were  that  they  there  knew  a 
convention  was  to  be  called  which  was  extinct  by  reason  of  its  power  having 
expired.     There  was  a  difference  in  the  words  "by  reason  of." 
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Q.  What  was  that  difference  1 

A.  The  words  "  by  reason  of." 

Q.  Were  they  in  or  out  of  Walbridge's  report  ? 

A.  They  were  in  my  report. 

Q.  And  were  not  in  Walbridge's  report  1 

A.  They  were  not. 

Q.  Any  other  difference  ? 

A.  No  other.  That  was  as  far  as  we  proceeded  with  the  report  as  1o  the 
New  Orleans  riot.  The  latter  part  of  the  report  was  not  compared  at  all,  nor 
was  the  first  part. 

Q.  Now,  have  you  the  report  as  it  appeared  in  the  Republican  of  Monday 
morning  before  you  1 

A.  I  have. 

Q.  Let  me  read  the  first  few  sentences  of  the  report  put  in  evidence,  and  tell 
me  how  many  errors  there  are  in  that.     Have  you  it  ? 

A.  [The  witness  produced  a  new  paper.]     Yes,  sir  ;  I  have  it. 

Q.  Now,  I  will  read  from  the  report  put  in  evidence  here  : 

Fellow -citizens  of  St.  Louis :  In  hemg  introduced  to  you  to-night,  it  is  not  for  the  purpose 
of  makiufi^  a  speech.  It  is  true  I  am  proud  to  meet  so  manj  of  my  fellow-citizens  nere  ou 
this  occasion,  and  under  the  favorable  circumstances  that  I  do.  [Cry,  **How  about  British 
subjects  ?"]  We  will  attend  to  John  Bull  after  a  while,  so  far  as  that  is  concerned.  [  Laugh- 
ter and  loud  cheers.]  I  have  just  stated  that  I  was  not  here  for  the  purpose  of  making  a 
speech." 

The  .Witness.  "Am  not  here." 

Mr.  Manager  Butler.  The  diflPerence  is  here  "  I  was,"  and  there  "  I  am." 

Now,  do  you  know  that  the  President  used  the  word  "am"  instead  of  "  was  ?" 

A.  Of  course  I  do. 

Q.  I  will  read  on  : 

I  was  not  here  for  the  purpose  of  making  a  speech ;  but  after  being  introduced,  simply  to 
tender  my.  cordial  thanks  lor  the  welcome  you  have  g^ven  me  in  your  midst.  [A  voice, 
'*Ten  thousand  welcomes;"  hurrahs  and  cheers.]  Thank  you,  sir.  I  wish  it  was  in  my 
power  to  address  you  under  favorable  circumstances  upon  some  of  the  questions  that  agitate 
and  distract  the  public  mind  at  this  time*' 

A.  "  Questions  which  agitate." 

Q.  "  Which  agitate"  instead  of  "  that  agitate  ?" 

A.  Yes. 

Q.  And  then  it  goes  on  : 

Questions  that  have  erown  out  of  a  fiery  ordeal  we  have  just  passed  through,  and  which  I 
think  as  important  as  tnose  we  have  just  passed  by.  The  time  has  come  when  it  seems  to 
me  that  all  ought  to  be  prepared  for  peace — the  rebellion  being  suppressed,  and  the  shedding 
of  blood  being  stopped,  the  sacrifice  of  life  being  suspended  and  stayed,  it  seems  that  the 
time  has  arrived  when  we  should  have  peace ;  when  the  bleeding  arteries  should  be  tied  up. 
[A  voice,  "New  Orleans;"  **Go  on."] 

It  is  so  far  all  right  except  those  two  corrections  1 

A.  Yes,  sir. 

Q.  Now  we  will  try  another  part. 

The  Witness.  Go  over  the  New  Orleans  part,  if  you  please.  I  wish  to  make 
a  correction  in  that  part. 

Q.  Are  you  dealing  with  a  memorandum  1 

A.  It  is  the  official  proceedings. 

Q.  You  are  comparing  yourself  with  the  official  proceedings  as  you  go  on, 
where  you  have  noted  these  corrections  ?  • 

A.  Yes,  sir,  in  the  official  proceedings. 

Q.  Then  you  are  going  on  with  a  copy  of  the  official  proceedings  and  noting 
the  differences  ? 

A.  Yes ;  hut  I  can  make  the  memoranda  without  the  official  proceedings  before 
me.  Do  you  want  it  ?  (Offering  the  printed  official  report  of  the  trial,  with 
manuscript  corrections,  to  the  honorable  manager.) 

Mr.  Manager  Butlbb.  No ;  I  do  not  care  for  it.    You  told  meihat  you  wished 


650  IMPEACHMENT  OF   THE   PRESIDENT. 

I  shonld  go  on  with  the  New  Orleans  part.     Why  do  70a  wish  anything 
ahout  it  ? 

The  Witness.  You  were  proceeding  to  moke  corrections,  and  when  you 
dame  to  the  New  Orleans  part  you  stopped. 

By  Mr.  Manager  Butler  : 

Q.  Well,  I  will  take  this  portion  of  it 

The  Witness.  Any  portion. 

Q.  *'  Judaas,  Judas  Iscariot,  Judaas  V* 

A.  One  Judas  too  many  there.     [Laughter.] 

Q.  "  There  was  a  Judas  once."  You  are  sure  he  did  not  speak  Judas  four 
times,  are  you  ? 

A.  Yes.  sir. 

Q.  How  many  times  did  he  speak  it  ? 

A.  Please  read  it  again. 

Q.  I  asked  how  many  times  he  did  speak  Judas  ? 

A.  Three  times. 

Q.  Well,  I  helievc  we  have  got  **  Judaas,  Judas  Iscariot,  Judaas."  That  is 
only  three  times.     Why  did  you  say  one  too  many  ] 

A.  You  have  it  four  times  there. 

Q.  I  heg  your  pardon.  I  have  only  said  it  three  times.  **  Judaas,  Judas 
Iscariot,  Judaas." 

The  Witness.  Are  not  those  words  italicised  there  ? 

Mr.  Manager  Butler.  Yes,  sir. 

The  Witness.  Are  they  not  stretched  out  to  make  it  appear  ridiculous  ? 

Mr.  Manager  Butler.  I  really  think  two  of  the  Judases  are  spelt  with  the 
pronunciation — **  J-ud-a-a-s." 

The  Witness.  Yes,  and  italicised. 

Q.  Do  you  mean  to  say  that  the  President  did  not  speak  those  words  with 
emphasis  1 

A.  I  mean  to  say  that  he  did  not  speak  them  in  that  way. 

Q.  I  read  :  ' 

There  was  a  Juda9  once,  one  of  the  twelve  apostles.  Oh !  yes,  and  those  twelve  apostles 
had  a  Christ.  [A  voice,  "And  a  Moses,  too."  Great  lan^ifhter.]  The  twelve  apostles  had 
a  Christ,  and  he  could  not  have  had  a  Judas  unless  he  had  had  twelve  apostles. 

See  if  I  am  right. 
•  A.  The  word  **  yes "  should  not  be  stretched  out  with  dashes  between  each 
letter,  as  there. 

Mr.  Manager  Butler.  The  "yes"  is  not' here  stretched  out.  Is  there  any 
other  question  you  would  like  to  ask  me,  sir  ?     [Laughter.] 

The  Witness.  All  I  wish  is  that  you  shall  read  it  as  it  is  there. 

Mr.  Manager  Butler.  Now,  sir,  will  you  attend  to  your  business  and  see 

what  differences  there  are  as  I  read  ? 

If  I  have  played  the  Judas,  who  has  been  my  Christ  that  I  have  played  the  Judas  with  ? 
Was  it  Thad.  Stevens  ?  Was  it  Wendell  Phillips  ?  Was  it  Charles  Sumner  T  [ Hisses  and 
cheers.]  Are  these  the  men  that  set  up  and  compare  themselves  with  the  Saviour  of  men, 
and  everybody  that  differs  with  them  in  opinion,  and  try  to  stay  &,  arrest  their  diabolical 
and  nefarious  policy,  is  to  be  denounced  as  a  Judas. 

A.  "And  that  try." 

Q.  "  Differ  with  them  in  opinion,  and  that  try  to  stay  and  arrest  their 
diabolical  and  nefarious  policy,  is  to  be  denounced  as  a  Judas.  ['  Hurrah  for 
Andy,*  and  cheers."]    Am  I  right  so  far,  sir  ? 

A.  I  think  so. 

Q.  Is  that  a  fair  specimen  of  the  sixty  corrections  ? 

A.  There  are  four  in  the  next  three  lines. 

Q.  Is  that  a  fair  specimen  of  the  sixty  corrections  1     Answer  the  question. 

Mr.  EvARTS.  Mr.  Chief  Justice,  I  suppose  the  corrections,  the  whole  of  which 
we  have  put  in  evidence,  will  show  for  themselves. 
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Mr.  Manager  Butler.  I  am  cross-examining  the  witness. 

Mr.  EvARTS.  It  has  nothing  to  do  with  the  matter  of  evidence. 

Mr.  Manager  Butler.  I  am  asking  a  question  of  the  witness  on  cross- exam- 
ination, and  I  prefer  that  he  should  not  be  instructed. 

Mr.  EvARTS.  No  instruction.  We  thought  we  should  save  time  by  putting 
in  the  memorandum ;  but  it  seems  that  the  cross- examination  is  to  go  over  every 
item.  We  insist  that  it  be  confined  to  questions  that  are  proper.  Whether  this 
is  a  fair  specimen  or  not,  compared  with  the  whole  paper,  will  appear  by  the 
comparison  the  court  make  between  the  two  pieces  of  evidence. 

Mr.  Manager  Butler.  I  am  testing  the  credibility  of  this  witness,  and  I  do 
not  care  to  have  him  instructed. 

The  Chief  Justice.  If  the  question  is  objected  to,  the  honorable  manager 
will  please  put  it  in  writing. 

Mr.  Managed  Butler.  1  will  put  it  in  writing  if  the  Chief  Justice  desires. 

Mr.  EvARTS.  It  is  no  question  of  credibility ;  it  is  a  mere  question  of  judg- 
ment asked  of  him  between  two  papers,  whether  one  is  a  fair  specimen  of  the 
other. 

Mr.  Manager  Butler.  I  will  put  the  question  in  writing  if  the  Chief  Justice 
desires.  The  question  is  this :  whether  ail  the  corrections  which  you  have  indi- 
cated in  answer  to  my  qu^^stions  are  of  the  same  average  character  with  the  other 
corrections  of  the  sixty  'i 

The  Witness.  There  are  two  or  three  corrections  in  that  which  you  have 
read.' 

The  Chief  Justice.  Is  the  question  objected  to? 

Mr.  EvARTS.  We  object  to  the  question.  It  requires  a  re-examination  of  the 
whole  subject. 

The  Chief  Justice.  The  question  will  be  put  in  writing,  objection  being 
made. 

Mr.  Manager  Butler.  I  will  pass  from  that  rather  than  take  time,  because 
I  shall  be  accused  of  having  taken  up  too  much  time.  (To  the  witness.)  Mr. 
Witness,  you  have  toH  us  that  in  the  next  few  lines  there  were  corrections,  I 
think  four  in  the  next  three  lines.     Now  I  will  read  the  succeeding  lines  : 

In  the  days  when  there  ware  twelve  apostles  and  when  there  ware  a  Christ,  whil^  there 
ware  Jiidases,  there  ware  unbelievers,  too.  Y-a-s;  while  there  were  Judascs,  there  ware 
unbelievers.  [Voices:  "Hear."  **Three  groans  for  Fletcher."]  Yes,  oh  yes !  unbelievers 
in  Christ. 

• 

The  Witness.  Do  you  wish  me  to  make  corrections  there] 

Mr.  Manager  Butler.  I  want  you  to  stop  me  when  there  is  anything  wrong. 

The  Witness.  "  In  the  days  when  there  ware  ;"  were  is  right. 

Mr.  Manager  Butler.  It  reads  in  mine  *'waref**  and  in  yours  it  reads  "  were  ?*' 

A.  Yes;  and  then  in  the  next  line  there  is  a  **ware**  again.  It  should  be 
"  were" 

Q.  What  is  the  next  ? 

A.  There  is  another  "  ware.'' 

Q.  That  is,  it  should  be  "  were  "  instead  of  "  ware  T* 

A.  Yes,  sir. 

Q.  Those  are  the  three  corrections  you  want  to  make  there?  Are  those  the 
only  corrections  there  ? 

A.  Then  there  is  one  before  "  unbelievers." 

Q.  What  is  it? 

A.  "  Were  "  lor  *'  ware.*' 

Q.  Are  those  all  ? 

The  Witness.  Does  it  read  in  yours  "Voices,  'Hear!'  'Three  groans  for 
Fletcher?'" 

Mr.  Manager  Butler.  Yes,  sir.  It  is  all  right,  is  it  not?  What  is  the  trouble 
with  that  ? 

The  Witness.  There  are  four  **  wares  "  there,  are  there  not  ? 
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Mr.  31  anager  Butler.  What  do  you  mean  by  "  wares  ?"  We  have  corrected 
the  **  e*'  for  the  "  a ;"  that  is  the  whole  change. 

The  witness.  Yours  reads  "  there  ware  a  Christ ;"  the  "  ware**  should  be 
"  was." 

Q.  Then  all  your  corrections  are  of  pronunciation  and  grammar,  are  they  not  ? 

A.  The  President  did  not  use  those  words.  * 

Q.  Do  you  say  that  the  President  does  not  pronounce  **  were**  broadly,  as  is 
iometimes  the  southern  fashion  ? 

A.  I  say  that  he  did  not  use  it  as  used  in  that  paper. 

Q.  Did  he  not  speak  broadly  the  word  "  were"  when  he  used  it  ? 

A.  Not  so  that  it  could  be  distinguished  for  *'  ware." 

Q.  Then  it  is  a  matter  of  how  you  would  spell  prounuciation  that  you  want  to 
correct,  is  it  ? 

A.  The  tone  of  voice  cannot  be  represented  in  print.  '  • 

Q.  And  still  you  think  "  were**  best  represents  his  tone  of  voice,  do  you  I 

A.  I  think  it  did. 

Q.  Although  it  cannot  be  represented  in  print.  Now,  sir,  with  the  exception 
of  these  corrections  in  pronunciation  and  grammar,  \^  there  any  correction  as 
the  speech  was  printed  in  the  Democrat  on  Monday  from  that  which  was 
printed  in  the  Republican  \ 

A.  Of  what  date  ? 

Q.  The  Republican  of  Sunday. 

A.  Yes,  sir. 

Q.  Or  of  Monday  ?  With  the  exception  of  corrections  of  grammar  and  pro- 
nunciation, is  there  any  correction  of  substance  between  the  two  reports  as 
pointed  that  morning  ? 

A.  Specify  which  papers  you  want  compared,  the  Sunday  Republican  and 
Monday  Democrat,  or  the  Monday  Republican  and  Monday  Democrat  ? 

Q.  The  Monday  Republican  and  Monday  Democrat. 

A.  Yes.  sir. 

Q.  What  are  they  as  printed  ? 

A.  One  is  "  Let  the  government  be  restored.  I  have  labored  for  it.  I  am 
for  it  now.     I  deny  this  doctrine  of  secession,  come  from  what  quarter  it  may." 

Q.  What  is  the  change  as  printed  ? 

A.  "  Let  the  government  be  restored.  I  have  labored  for  it."  So  far  it  is 
the  same  in  both  papers ;  and  then  the  words  "  I  am  for  it  now  "  are  omitted  in 
the  Democrat,  and  the  punctuation  is  changed  so  as  to  begin  the  next  sentence 
"Now,  I  deny  this  doctrine  of  secession,"  and  then  words  are  omitted  and  the 
punctuation  changed. 

Q.  There  are  four  words  omitted,  "  I  am  for  it  "  before  "  now."    What  else  ? 

A.  Speaking  of  the  neutrality  law  he  said,  "  I  am  sworn  to  support  the  Con- 
stitution and  to  execute  the  law."  Some  one  holloed  out  "  Why  didn't  you  do 
it?"  and  he  answered,  "The  law  was  executed ;  the  law  was  executed."  Those 
words  "  Why  didn't  you  do  it,"  and  "  The  law  was  executed ;  the  law  was  exe- 
cuted," are  omitted  in  the  Democrat. 

Q.  What  else  of  substance  ? 

A.  I  do  not  know  that  I  can  point  out  any  others  without  the  memorandum. 

Q.  Use  the  memorandum  to  point  out  substance,  not  grammar,  not  punctu- 
ation, not  pronunciation. 

A.  (Referring  to  the  memorandum.)  One  expression  he  used  was,  "  Allow 
me  to  ask  if  there  is  a  man  hei*e  to-night  who  in  the  dark  days  of  Know-Nolh- 
ingism  stood  and  battled  more  for  their  rights" 

Q.  What  is  the  word  left  out  or  put  in  there  ? 

A.  The  word  "sacrificed"  is  used  in  the  Democrat,  and  the  word  "battled" 
is  the  one  that  was  employed. 

Mr.  Mandger  Butler.  1  will  not  trouble  you,  further,  sir. 
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The  Witness.  Oh,  I  can  point  out  more. 

Mr.  Manager  Butlbr.  That  is  all,  sir. 

Mr.  Curtis.  We  now  desire,  Mr.  Chief  Justice,  to  put  in  evidence  a  docu- 
ment certified  from  the  Department  of  State. 

(The  document  was  handed  to  the  managers.) 

The  Chief  Justice.  The  counsel  will  state  the  object  of  this  evidence. 

Mr.  Curtis.  It  is  the  commission  issued  by  President  Adams  to  General 
Washington,  constituting  him  lieutenant  general  of  the  army  of  the  United 
States.  The  purpose  is  to  show  the  form  in  which  commissions  were  issued  at 
that  date  to  high  military  officers,  and  we  have  selected  the  most  conspicuous 
instance  in  our  history  as  regards  the  person,  the  office,  and  the  occasion. 

Mr.  Manager  Butler.  There  were  two  commissions  issued  to  General  Wash- 
ington, two  appointments  made.  Was  this  the  one  he  accepted,  or  the  one  he 
rejected ;  do  you  remember  ? 

Mr.  Evarts.  We  understood  it  to  be  the  one  actually  issued  and  received  by 
him. 

Mr.  Manager  Butler.  And  accepted  by  him? 

Mr.  Evarts.  We  suppose  so. 

Mr.  Curtis.  We  understand  so. 

Mr.  Evarts.  We  desire  to  have  the  commission  read. 

Mr.  Manager  Butler.  I  see  no  objection  to  it.  I  thought  perhaps  you  could 
tell  me  what  I  inquired  about. 

Mr.  Evarts.  Will  the  clerk  be  good  enough  to  read  it? 

The  Chief  Justice.  The  Secretary  will  read  the  paper. 

The  chief  clerk  read  the  following  commission,  which  is  accompanied  by  a 
certificate  from  the  Secretary  of  State,  that  it  is  a  carefully  compared  and  exact 
copy  of  the  originaj  on  file  in  his  department : 

John  AdamSj  President  of  the  United  States  ofAmerica^  to  all  who  shall  see  these  presents, 

greeting : 

Enow  ye,  tbat  reposing^  special  trust  and  confidence  in  the  patriotism,  valor,  fidelity,  and 
abilities  of  George  Washington,  I  have  nominated  and,  by  and  with  the  advice  and  consent 
of  the  Senate,  do  appoint  him  lieutenant  general  and  commander-in-chief  of  all  the  armies 
raised  or  to  be  raised  for  the  service  of  the  United  States.  He  is  therefore  carefully  and  dili- 
gently to  discharge  the  duty  of  lieutenant  general  and  commander-in-chiof,  by  doing  and 
performing  all  manner  of  thinc^  thereunto  belonging.  And  I  do  strictly  charge  and  require 
all  officers  and  soldiers  under  nis  command  to  be  obedient  to  his  orders  as  lieutenant  general 
and  commander-in-chief.  And  he  is  to  observe  and  follow  such  orders  and  directions  from 
time  to  time  as  he  shall  receive  from  me  or  the  future  President  of  the  United  States  of 
America.  This  commission  to  continue  in  force  during  the  pleasure  of  the  President  of  the 
United  States  for.  the  time  being. 

Given  under  my  hand  at  Philadelphia,  this  4th  day  of  July,  in  the  year  of  our  Lord  1798, 
and  ill  the  twenty- third  year  of  the  independence  of  the  United  States. 

[SEAL.]  JOHN  ADAMS. 

By  command  of  the  President  of  the  United  States  of  America: 

JAMES  McHENRY, 

Secretary  of  War, 

Mr.  Curtis.  I  now  desire,  Mr.  Chief  Justice,  to  put  in  a  document  from  the 
Department  of  the  Interior,  showing  the  removals  of  superintendents  of  Indian 
afiairs,  and  of  Indian  agents,  of  land  officers,  receivers  of  public  moneys,  sur- 
veyors general,  and  certain  miscellaneous  ofiicers  who  are  not  brought  under 
any  one  of  those  classes.  The  document  which  I  hold  shows  the  date  of  the 
removal,  the  name  of  the  officer,  the  office  he  held,  and  also  contains  a  memo- 
randum whether  the  removal  was  during  the  recess  of  the  Senate  or  in  the  ses- 
sion of  the  Senate. 

Mr.  Manager  Butler.  I  have  but  one  objection  to  this  species  of  evidence 
without  anybody  brought  here  to  testify  to  it,  and  that  is  this :  I  have  learned 
that  in  the  case  of  the  Treasury  Department,  which  I  allowed  to  come  in  without 
objection,  there  were  other  cases  not  reported  where  the  power  was  refused  to 
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.be  exercised.  I  do  not  know  whether  it  is  so  in  the  Interior  Department  or  not. 
But  most  of  these  cases,  upon  our  examination,  appear  to  be  simply  under  the 
law  fixing  their  tenure  daring  the  pleasure  of  the  President  for  the  time  being, 
and  some  of  them  are  inferior  officers  Originally  made  appointable  by  the  heads 
of  departments.  If  the  presiding  officer  thinks  they  have  any  bearing  we  have 
no  objection. 

Mr.  CcRTis.  I  understand  the  matter  of  the  application  of  the  law  to  these 
offices  somewhat  differently  from  that  which  is  stated  by  the  honorable  manager. 
I  have  not  had  an  opportunity  minutely  to  examine  these  lists,  for  they  were 
only  handed  to  me  this  morning ;  but  I  understand  that  a  very  large  number 
of  tiiese  officers  held  for  a  fixed  tenure  of  four  years.  That,  however,  must  be 
a  matter  of  argument  hereafter. 

Mr.  Manager  Butlkr.  What  class  of  officers  do  you  speak  of? 
***  Mr.  Curtis.  R(;ceiver8  of  public  moneys  is  one  of  the  classes. 

Mr.  Johnson.  What  is  the  date  of  the  first  removal  and  of  the  last  ? 

Mr.  Ci'RTis.  These  tables,  I  think,  extend  through  the  whole  period  of  the 
existence  of  that  department.  I  do  not  remember  the  date  when  the  depart- 
ment was  established,  but  I  think  they  run  through  the  whole  history  of  the 
department. 

The  Chief  Justice.  No  objection  is  made  to  the  reception  of  this  document 

in  evidence. 

The  document  -is  as  follows  : 

Department  op  the  Interior, 

frashington,  D,  C,  AprU  17,  1668. 

I,  Orville  H.  Browning,  Secretary  of  the  Interior,  do  hereby  certify  that  the  annexed 
thirteen  sheets  contain  full,  true,  complete,  and  perfect  transcripts  from  the  records  of  this 
department,  so  far  as  the  same  relate  to  the  removals  from  office  of  the  persons  therein 
named.  , 

In  testimony  whereof,  I  have  horennto  subscribed  my  name  and  caused  the  seal  of  the 
department  to  be  affixed  the  day  and  year  above  written. 

[L.  8.]  O.  H.  BROWNING,  Secretary  of  the  Interior. 


A. — Removals  of  superintendents  of  Indian  affairs  and  of  Indian  agents. 


Date. 


March  13,  1849 

June  9,  1866 

April  18.  1853 

March  13.  Ifc57 

March  27.  Iwil 

October  29.  1864) 

Aprils,  la-a 

March  3,  1855 

March  17,  1857 

April  1,  1861 

March  10.  1863 

March  3.  1865 

March  17,  1866 

Augwat9,  1866 

March  31,  1854 

AprU  10,  1861 

AugUHt  10,  1863 

March  22,  1865 

March  17.  ia-)3 

Juno—,  1856 

March  22,  1859 

June  30,  1861 

March  28.  1863 

July  10.  1861 

March  6,  1862 

March  30,  1864 

Bcptember  25,  1866 

April  18,  1853 

March  25,  1861 

April  15,  1867 

May  27, 1861 

September  7,  1865 

*  During  the 


Name. 


Thomas  P.  Harvey  . . 

W.  H.Albin 

EliuD  Murray 

FranciM  Hufbuchman 

W.  J.  CuUen 

E.  B.  Taylor 

John  Drenman 

Tbuma8  S.  Drew  .... 

C.  W.  Doan 

Eliai)  Hector 

J.  L.  Colling 

>Iichael  Steck 

Filipo  Delgado 

O.  W.  licihy 

E.  P.  Beale 

A.  D.  Rlghtmire 

G.  M.  Hanson 

AuHtin  Wiley 

Anson  Dart 

Joel  Palmer 


Office. 


Superintendent  at  Saint  Louia,  ^linourL* 

Central  Muperintendency.* 

North  Buperintendency.* 

North  Bupcrintendency.* 

North  Huperintendency.* 

North  auperintendency.* 

•South  Kuperintendency.t 

South  Huporintendency.* 

South  Huperintendency.* 

South  Huperintendency.* 

New  Mexico  8uperintendcncy.* 

New  Mexico  guperiutendoncy.t 

New  Mexico  ituperlntendency.t 

Arizona  Buperintendency.* 

California  Huperintondency.t 

Southern  Diittrict  California  Ruperintcndency.* 

North  Diittrict  California  Kupcrintendeocy.* 

North  District  California  duperintondency.* 

Orefifon  Huperintendency.t 

Oregon  Kuperintendeucy.t 


J.  W.  NcKmitb i  Oregon  guperintendeucy.* 


E.  R.  Geary 

W.  H.  Rector 

W.  W.  Miller 

B.  F.Kendall 

C   H.  Hale 

W.  H.  Waterman.. 
W^  P.  RlchardHon.. 
Daniel  Vunderglice. 
R.  W.  Tumau 

C.  H.Mlx 

St.  A.  D.  Balcombe 


ncen. 


Oregon  Muperiniendency." 

Oregon  Huperintendency.t 

Wanhington  Territory  Huperintendency.t 

WaHhington  Territory  Huperintendency.t 

Washington  Territory  Huperintendency.t 

WoMhington  Territory  Huperintendency.* 

Great  Nemaha  agency.* 

Great  Nemaha  agency.1 

Omaha  ogency.t 

W^innebago  agency .t 

Winnebago  agency.* 

t  Senate  eoofented  to  appointment  of  hit  raooe«or. 
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A. — Removals  of  superintendents,  Sfc, — Gontinaed. 


Date. 


April  29. 1861 

March  16,  1862 

August  13,  1856 

September  11. 1857 

March  23,  1861 

September  2().  1864 

January  4,  1866 

April  27,  1859 

April  18, 1861 

June  3,  1858 

May  7,1864 

March  16.  1865 

March  27,  1861 

April  18,  1864 

June  3,  1858 

March  13,  1859 

Aprils,  1858 

April  15.  1861 

October—,  1850 

April  14,  1862 

Augu»!t3.  1866 

May  29,  1849 

Aprils,  1861 

March  6,  1862 

September  25, 1866. . . , 

April  18,  18.'>3 

July  31,  1861 , 

August  22.  1866 

March  16,  1865 

July  6,  1858 

July  26.  1860 

April  19.  1861 

March  6,1  862 

Aprils,  1849 

April  18,1853 

Aprils,  1861 

April  16,  1861 

June  9,  1865 

March  11, 1852 

June  13.  1861 

November  2,  1854 

July  16,  1861 

July  ID,  1851 

An^at  13,  1^ 

July  16,  1861 

January  21.  1863 

July  17.  1861 

September  1, 1852 

May  1,  1853 

May  13,  1857 

March  21.  1865 

May  3,  1853 

July  26.  1861 

April  30,  1861 

June  21,  1866 

July  22,  1852 

April  11,  18,53 

April  30,  1861 

March  24,  1&65 

August  4,  1862 

March  21,  1865 

April  18.  1853 

March  28,  1861 

July  16,  1861 

April  26,  1861 

Juue  7,  1864 

September  22,  1865  .. 

April  7,  1862 

October  13.  1863   

March  14.  1861 

June  7,  ^S^>A 

May  11,1865 

September  21,  1866  .. 

April  23,  18.53 

March  25.  1861 

March  23,  1861 

AprU20,  1865 

November  9,  1866 

April  18, 1853 

March  25,  1861 


James  L.  Gillls 

H.  W.  DePuy 

R.  G.  Murphy 

Gharlefi  E.  FlanderB.. 
Joseph  R.  Brown  — 

W.  W.  Ross 

William  DaUy 

R.  C.Miller 

M.  C.  Dickey 

Royal  Baldwin 

C.  D.Keith 

Abram  Bennett 

Thomaa  B.  Syken. . . 
Fielding  Johnson  . . . 

A.  Arnold 

Francis  Tymony 

Max.  McCaaslin.  ... 

Seth  Clover 

F.  Fitzpatrick 

J.  A.  Cady 


Office. 


iPavrnee  agency.* 
Pawnee  agency,  t 
St  Peter's  agency.t 
Ht.  Peter's  agency.* 
St,  Peter's  agency.t 
Pottawatomie  agency.* 
Ottoe  and  Missonria  agency.t 
Upper  Arkansas  agency.* 
Kiinsas  agency.* 
Kickapoo  agency.  ^ 
Kickapoo  agency.t 
Kickapoo  agency." 
Delaware  agency.t 
Delaware  agency.t 
Shawnee  agency.t 
Sac  and  Fox  agency.* 
Osnge  River  agency.t 
Osage  River  agency.* 
Upper  Platte  agency.* 
Upper  Platte  agency.t 


Vital  Jarot |  Upper  Platte  agency.* 

R.  C.  S.  Brown 

R.  J.  Cowart 

John  Crawford 

Justin  llarland 

William  WUson 

D.  H.  Cooper 

Isaac  Colm&n 

P.P.  Elder 

A.  H.  McKissack 

Samuel  A.  Blain 

Matthew  Leeper 

J.  J.  Humphreys 

James  Ijogan 

P.  H.  Raiford 

W.  H.  Garrett....... 

William  Quescnbory. 

G.  A.  Cutler 

Elias  Wampole 

A.  P.  Dennison 

8.  H.  Culver 

J.F.Miller 

H.H.Spalding 

E.  A.  Starling 

Daniel  Newcomb 

Benjamin  R.  Biddle . . 
Wesley  B.  Gasnell. . . 

A.  R.  Wooley 

Michael  Steck 

Lorenzo  Labadl 

Jos6  A.  Mansinarcs.. 
E.  H.  Wlngfteld 


Cherokee  agency.* 
Cherokee  agency.* 
Cherokee  agc^cy.1 
Cherokee  agency.* 
Choctaw  agency.* 
Choctaw  and  Chickasaw  agency.t 
Choctaw  and  Chickasaw  agency.* 
Neosho  agency.* 
Wichita  agency.* 
Wichita  agency.t 
Wichita  agency.* 
Wichita  agency.t 
Creek  agency.* 
Creek  agency.* 
Creek  agency.* 
Creek  agency.t 
Creek  agency.* 

Warm  Springs  (Oregon)  agency.t 
Warm  Springs  (Oregon)  agency.* 
Grande  Ronde  (Oregon)  agency.* 
Grande  Ronde  (Oregon)  agency.t 
Siletz  (Oregon">  agency.* 
SilctB  (Oregon)  agency.* 
Siletz  (Oregon)  agency.t 
Siletz  (Oregon)  figcncy.t 
Umatilla  (Oregon)  agency.t 
An  Indian  agent  in  New  Mexico.t 
An  Indian  agent  in  New  Mexico.* 
An  Indian  agent  in  New  Mexico.* 
An  Indian  agent  in  New  Mexico.* 
An  Indian  agent  in  Now  Mexico.* 
Michael  Steck !  An  Indian  agent  in  New  Mexico.t 


J.  T.  Russell 

Toribio  Romero 

R.  H.  Weightman  . . . 

8.  M.  Balrd 

8.  P.  Kendrick 

John  Ward 

W.  F.  M.  Amy 

L.J.  Kcithly 

R.  B.  Lambdin 

A.  H.  Redfteld 

J.  S.  Gregrory 

Andrew  Humphreys. 

F.  W.  Catch 

Charles  Hntchings... 

Luther  L.  Pease 

H.W.Reed 

R.  H.  Lansdnlo 

A.  A.  Bancroft 

Simeon  Whitely 

William  Bryson 

William  Sprague  .... 

A.M.  Fitch 

J.  W.  Lynde , 

A.C.Morrill 

Edwin  Clark , 

J.  S.  Watrons , 

Cyrus  K.  Drew 


An  Indian  agent  in  New  Mexico.t 

An  Indian  agent  in  New  Mexico.t 

An  Indian  agent  in  New  M«'xico.  \ 

An  Indian  agent  in  New  Mexico.t 

An  Indian  agent  in  New  Mexico.* 

An  Indian  agent  in  New  Mexico.* 

An  Indian  agent  in  New  Mexico.* 

An  Indian  agent  in  New  Mexico.* 

Crow  Creek  agency.* 

Yancton  agency.t 

Ponca  agency.t 

Uintah  Valley  (Utah)  agency.* 

Uintah  Valley  (Utah)  agency.t 

Flathead  (Montana)  agency.* 

Blackfeot  (Montana)  agency.t 

Blackfcet  (Montana)  agency.* 

Yakahin  (Washington  Territory)  agency.* 

Yakama  (Washington  Territory)  agency.! 

Indian  agent  in  Colorado.* 

Smith  river  (California)  agency.* 

Mackinac  (Michigan)  agency.  * 

Mackinac  (Michigan)  agency.t 

Chippewas  of  the  Mississippi. t 

Cbippewas  of  the  Mississippi.* 

Chippewas  of  the  Missisvippi.* 

Chippewas  of  Lake  Superior.* 

Chippewas  cf  Lake  Superior. t 


*  During  the  recMf. 


t  Senate  contented  to  appointment  of  hit  succeiior. 
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B. — Registers  of  land  offices  removed  during  the  recess  of  the  Senate. 


Date. 


April  5. 1849 

April?,  1849 

April  12. 1H49 

April  12,  1849 

AprilU,  1M9 

May  8,  1849 

May  8,  1849 

Mays,  1849 

May  8,  1849 

Mays,  1B49 

Mays.  1849 

May  8,  1849 

May  9,  1849 

May  9.  1849 

May  12,1849 

May  12.  1849 

May  18.  1849 

May  18.  1849 '.. 

May  18,  1849 

May  la  1849 

May  21.  1849 

May  21, 1849 

May  24.  1849 

May  31,  1849 

4,1849 

4,1849 

4.  1849 

11,  11*49 

14.  1849 

14,  1849 

25.1849 

June  25,  1849 

JiUy  12,  1849 

12,  1849 

12,  1849 

16.  1849 

27,1849 

10,  1849.... 
10.  1849..-. 


Name  of  officer. 


Jnno 
June 
June 
June 
June 
June 
June 


July 

July 

July 

July 

October 

October 

October  10.  1849... 

November  1,  1849... 

October  13,  IH.'iO.... 

October  13.  1850.... 

June  13,  1861 

July  14,  18.'>5 

July  24:  1855 

October  2, 1855 

March  2iJ,  1856 

Aprils,  1857 

March  19,1857 

March  20,1857 

March  28, 1857 

September  22, 1858.. 

April  16,  1859 

May  3, 1859 

Septembers,  I860.. 

April  1,1861 

April  9, 1661 

April  9, 1861 

April  9. 1861 

April  9.1861  

May  9, 1861 

May  15, 1861 

April2,18f>l 

April  2, 1861 

April  2,1861 

April  2. 1861 

April  9, 1861 

April  9, 1861 

April  10, 1861 

April  15.1861 

April  15,1861 

April  18,1861 

April  18.1861 

April  22,1861 

April  26,1861 

April  26,1861 

April  30.  1861 

May  3, 1861 

Muy30, 1861 

Juno  13, 1861 


John  Gardner 

Thomati  Tiger 

J.  H.  McBridu 

Abraham  ESdwanLs.. 

John  P.  Reed , 

John  Bmton 

John  Miller 

E.  P.  DickM>n 

U.  P.Jett 

Hiram  Smith 

Henry  L  Biricoe 

8.B.Farwell 

B.R.  Cowherd 

J.B.  Hunt 

J.W.Ru«h 

J.  8.  Mayes 

CD.  Strickland,  jr.., 

Bemhart  Henn 

Charles  Neally 

Warner  Lewis ►. 

J.W.Barrett 

John  Barlow 

Albert  W.  Parris  .... 
EliHha  Taylor  .: 

D.  P.  Richardson 

M.  Mclntire 

J.C.  Sloo 

Thomas  J.  Hodson. . . 
George  H.  Walker... 
Hugh  P.  Cuperton . . . 

John  Tavlor 

R.  K.  McLauRhlin  . . . 

I^wis  St.  Martin 

Benjamin  Sherman  . . 
William  E.  RuMell  . . 
Harmon  Alexander.. 

Samuel  Holmes 

Nathaniel  Bolton 

Jacob  Frcaman 

Franklin  Cannon 

William  McNair 

Alanson  Saltmamh. . . 

I).  B.  Graham 

La  Fayette  Mosher.. 

E.W.  Martin 

W.P.Davis 

Henry  L.  Biscoe 

Fielding  L.  Dowsing. 

Diedrick  Upson 

George  W.  Sweet 

James  H.  Birch 

J.  O.  Honning 

Abner  C.  Smith 

Samuel  Clurk 

Daniel  Shaw 

John  McEnery 

W.  T.  Galloway 

Ira  Munson 

E.  P.  Hart 

Matthew  Keller 

William  AIcDauicls . . 

J.  R.  Bennett 

Peter  White 

InaacW.  Griffith.... 

Lewis  S.  Hills 

J.  M.  Stockdale 

S.  P.  Yeomans 

E.  O.  F.  Hastings 

A.  C.  Bradford 

Isaac  W.  Smith 

Charles  S.  Benton  . . . 

James  C.  Dow 

Jesse  Morin 

James  E.  Jones 

David  R.  Curran 

Samuel  B.  Garrett... 

John  A.  Parker 

O.  P.  Richardson 

Henry  L.  Brown 

Warren  H.  Graves. .. 
Bei\)ainln  Jenningi . . 


Location  of  office. 


State. 


Winamac 

Port  Wajme.,.. 

Springfield 

Kalamazoo 

Jeffersonville  .. 

Clarksville 

Batesville 

Fayetteville  . . . . 
WHshlngton  .... 
Champagnole... 

Helena 

Dixon  

Jackson 

Sanlt  Ste.  Marie 
Crawfordsville.. 

Vincennes 

Greensburg 

Fairfield 

Iowa  City 

Dubuque 

Springfield 

Genesee 

Mineral  Point . . 

Detroit 

Monroe 

Opelousas 

Shawneetown  .. 

Tallahassee 

Milwaukee 

Lebanon  

Defiance 

Vandalia 

New  Orleans  . . . 

Ionia. 

Danville. 

Palestine 

Quincy 

Indianapolis 

Kaskaskia. 

Jackson 

Fayette 

Cahaba. 

Montgomery. 

Roseburg. 

Elba 

Danville 

Helena 

Columbus .... 

Winona 

Sauk  Rapids  . 
Plattsburg.... 

Hudson 

Forest  City- . . 
Buchanan  .... 

Superior , 

Monroe 

Eau  Claire  — 
San  Francisco 

VisHlia 

Los  Angeles . . 
Humboldt.... 

Chatfleld 

Marquette 

Des  Moines. . . 
Council  Bluffii 
Fort  Dodge... 
Sioux  City  ... 
Marysville.... 

Stockton 

Olympia 

La  Crosse  .... 
Henderson  ... 

Fort  Scott 

Lecompton  .  .. 

Mcnasha , 

Junction  City  . 

Omaha 

Santa  F6 , 

Boone viUe  .... 
Springfield.... 
Oregon  City.., 


I 


Indiana. 

Indiana. 

MiiuoarL 

Michigan. 

Indiana 

Arkansas. 

Arkansas. 

Arkansas. 

Arkansas. 

Arkansas. 

Arkansas. 

Arkansas. 

Arliansas. 

Michigan. 

Indiana. 

Indiana. 

Louisiana. 

Iowa. 

Iowa. 

Iowa. 

Illinois. 

Michigan. 

Wisconsin. 

Michigan. 

Louisiana. 

Louisiana. 

Illinois. 

Florida. 

Wisconsin. 

Alabama. 

Ohio. 

IllinolN. 

Louisiana. 

Michigan. 

Illinois. 

Illinois. 

Illinois. 

Indiana. 

Illinois. 

Missouri. 

Missouri. 

Alabama. 

Alabama. 

Oregon. 

Alabama. 

Illinois. 

Arkansas. 

Mississippi. 

Minnesota. 

Minnesota. 

MlsKonri. 

Wisconsin. 

Minnesota. 

Minnesota. 

Wisconsin. 

Louisiana. 

Wi"*conHln. 

California. 

California. 

California. 

California. 

Minnesota. 

Michigan. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

California. 

California. 

Washington  Territory. 

Wisconsin. 

Blissouri. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Nebraska. 

Now  Mexico. 

Missouri. 

Missouri. 

Oivgon. 
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B. — Regiftert  of"  land  ffficu  removed,  tft:. — Gontinned. 


Date. 


June  S3, 1861 

Angntt  7, 1861 

September  9, 1891 . . . 

March  18, 1M6 

September  96, 1806.. 
September  24, 1866.. 
September  94. 1866. . 

October  5, 1866 

Octobers?,  1866 

Norember  5^  1866 . . . 


Name  of  oflBcer. 


George  McOnt...., 
Thomas  Walke  . . . . 
William  E.  Keeper 
G.  W.  Boardman . . 

Simon  Jonee 

Royal  Buck 

H.  C.  Drlgga 

S.  T.  Dayifl 

G.W.Martin 

O.  B.  Dorsey 


Location  of  office. 


IndlaaaM^  .. 

ChDBeottie 

ftprlnffleld... 
BoonevUle  ... 
KewOfleaaf . 
NMmttka  City 
BattSaflnaw 
SloBxClty ... 
Junction  Olty. 
BrowiUTille . . 


State. 


Indiana. 

Ohio. 

IIHnoig. 

MiMonrL 

I^altdan& 

Nebraska. 

Michigan. 

Iowa. 

Kansas. 

Nebraska 


The  abore  dates  are  tfaoee  npon  which  the  sneoMiorf  of  the  aboye-named  persons  were  appointed. 


G. — Receivere  of  public  moneys  removed  during  the  recess  of  the  Senate. 


Date. 


March  98. 1849 

March  30.  1849 

April?.  1849 

April  7,1849 

AprU19.1849 

April  12, 1849 

May7,1849 

May  8, 1849 

May  8. 1849 

May  8, 1849 

May  8, 1849 

May  8, 1849 

May  8, 1849 

May  8, 1849 

May  9, 1849 

Mi^9,1849 

May  9, 1849 

May  9, 1849 

May  IS.  1849 

Bfay  12,1849 

May  18, 1849 

May  18,1849 

May  18, 1849 

May  18.1849 

May  21, 1849 

May  31, 1849 

May  24, 1849 

Jane  4, 1849 

Jane  4, 1849 

Jane  14,1849 

Jane  25. 1849 

June  30, 1849 

Jane  25, 1849 

July  12,1849 

July  27, 1849 

August  9.  1849 

August  25,  1849.... 
Augui»t25,  1849  ... 
October  10,  1849... 
October  10.  1849  . . . 
December  1, 1849  .. 
September  4.  1855. . 
Octobers.  1855.... 
October  10,  1855 . . . 
September  1.3. 1856. 
August  19,  1858.... 
September  19,  1860 
September  21,  1860 

April  1,1861 

March  30,  1861 

June  13,  1861 

March  30.  1861 

Aprils,  1861 

April  2, 1861 

April  2,  1861 

Aprils,  1861 

42  I  P 


Name  of  officer. 


JohnG.  Winston 

Elisba  Morrow 

J.  D.G.Nelson 

James  P.  Drake 

Mitchell  HinsdiU 

Thomas  Dyer 

Lemuel  R.  Lincoln :. 

W.  Adams 

D.  J.  Chapman 

MatUiew  Leeper 

D.  T.  Witter 

M.  F.  Raines 

George  Jefmes 

John  Dement 

W.  W.  Leland 

M.  A.  Patterson 

David  C.  Glenn 

PaMcbal  Beqnette 

Bennett  W.  Engle 

Samuel  Wine 

Theodore  Gillespie 

Verplanck  Van  Antwerp. .. 

Enos  Lowe 

George  McHenry 

A.  G.  Hemdon 

John  Parsons 

J.  A.  Helfenstien 

Braxton  Parrish 

J.  H.  Westbrook 

Frederick  Hall 

W.  L.Henderson 

Samuel  Leech 

Doniel  Gregory 

JohnB.  Pilhiol 

Hiram  Rodgers 

Nicholas  B.  Smith 

J.  M.  B.  Tucker 

Daniel  AMhby 

L.R.Noell 

John  G.  CameroaV 

H.  W.  Palfrey 

James  Larklns 

A.  S.  Bryant 

J.  G.  Cla[rt>ome 

Thomas  C.  Shoemaker 

£.11.  Dean 

Cwlstopher  H.  Dodde 

Jehn  D.  Evans 

JohnE.  Perkins 

J.  H.  McKenny 

WUllam  J.  Martin 

Thomas  MoNolly 

Isaac  Cooper 

A.  H.  Palmer 

Thomas  Sargent 

Robert  Means 


Location  of  office. 


Lebanon  

Green  Bay 

Fort  Wayne.... 

Indianapolis 

Kalamaaoo 

Chicago 

LittleRo* 

ClarksYille , 

BatesTille , 

FayetterHIe 

Wadiington ..... 
Ghampagnole.... 

Helena 

Dixon 

Pontotoe 

Sanlt  Ste.  Marie 

Jackson , 

Mineral  Point.... 
Crawfor^srille . . . 

Viucennes 

Oreensbarc 

Fairfteld , 

lowaCHy  

Dabnqne , 

Springfield 

NewannsYille . . . 

Mlhrankee 

Shawneetown .., 

C<riiunbas 

Ioni« 

Defiance 

StUlwater 

Vandalia 

M<mroe 

Qoin^ 

Springfield , 

Natchitoches 

Clinton 

DanvOle 

EdwaitlsTille.... 
NewOrieans.... 

Elba 

SioBxClty 

BateiTlUe 


Soperlor 

Monroe  ...*••. 
Forest  City.... 
EanGlain ... 

Chatfleld 

Roeebarg 

ChUttoocSe.... 
Des  Moines — 
Counell  Bhiffii 
FortDoige... 
SiwoxCity  ... 


State. 


Alabama. 

Wisconsin. 

Indiana. 

Indiana. 

Michigan. 

Illinois. 

Arkansas. 

Arkansas. 

Arkansas'. 

Arkansas. 

Arkansas. 

Arkansas. 

Arkansas. 

Illinois. 

Missirtsippi. 

Michigan. 

MissiHiiippL 

Wiwonsin. 

Indiana. 

Indiana. 

Louisiana. 

Iowa. 

Iowa. 

Iowa. 

Illinois. 

Florida. 

Wisconsin. 

lUinois. 

MiMisslppL 

Michigan. 

Ohio. 

Minnesota. 

IllinoU. 

Louisiana. 

Illinois. 

Missouri. 

Louisiana. 

MiM*onrl. 

Illinois. 

Illinois. 

Louisiana. 

Alabama. 

Iowa. 

Arkansas. 

Territory  of 

Wlsconidn. 

Louisiana. 

Minnesota. 

Wisconsin. 

Minnesota. 

Oregon. 

Ohio. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 


6^8 
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C. — Receivers  of  ptMic  wumtys  remold,  Sfc^ — Continued. 


I>at«. 

Name  of  oiBeer. 

Location  of  oflloa. 

State. 

April  9,  1861 

April  9. 1861 

April  9.  1861 

April  9,  1861 

April  9,  1861 

April  9.  1861........ 

April  10,  1861 

April  15,  1861 

November  10   1860  . 

JfMMoh  HodUdi  ........... 

Maryirflle 

California. 

Thomafl  Bak^r  .^... ....... 

Vlaaila 

Califo'via. 

0(H>rffe  W.  Hook  .......... 

Homboldt 

Cailfomia. 

AiitraiitiD  Olivera .......... 

Ijei  AagY>leff  -.T..,T.n..t...T 

Callfomla. 

PiiachHl  Beanette .......... 

San  I^ranelico ................. 

California. 

W.  B.  Norman  ............ 

Stockton 

California. 

J.  M.  8.  VanOloare 

C.  Oraham 

Olvmnla, 

IXTiiahtn^tAn  *P<j»lfaM  ■ 

Henderson  t..,.t -r-r. 

MiaioacL 

£boneier  Warren. ......... 

Marooette  

Michigan. 
WiaconriB. 

April  22,  1861 

April  26.  1861 

April  ^26,  1861 

lUy24,  186L 

May  18.  1881 

May  20,  1861 

May  30,  1861 

Jane  11.  1861 

Ramuct]  Rvan 

Menaaha 

Findlev  Patte^von  ......... 

Janetlon  CItv 

Georire  J.  Clark  ........... 

Fort  Seott 

Kansaa. 

W.  A.  Street 

Santa  P6 

N<'W  Mexico. 

J.  Ranh  Soencer. .......... 

Baylleld 

Wiaconain. 

E.  E.  BncRoer 

BooneTille 

Miaaoori. 

Thomaa  J.  BiahOD 

Snrincfleld  t-^r-. -rr-- 

MiaaourL 

Georee  E.  Greene  ......... 

yincennee 

Indiana. 

Jnne  13.  1861 

A .  L.  Loveio V ............. 

Oreffon  City 

Oregon. 

May  27, 1861 

Jane  22.  1861 

C.  B.  8mith 

BrownayiUe 

Nebraaka.              ^ 

CharieM  0.  Campbell 

A.  G.  Humdon 

Indiana. 

S«RU*mber  9.  1861  . . 
Oelober  5.  1861 

Snrinfffleid t  . 

lUlnoia. 

John  J.  McCleUand 

Prnnklln  Stewart 

Menaaha 

Wiaconain. 

July  30,  1863 

March  16.1864 

Nebraaka  City 

John  Grelner . ............. 

Santa  P6 

New  Mezieo. 

September  18, 1866. . 
September  18. 1866.. 
September  34.  1866.; 
March  30, 1865 

W.  B.  Mitchell 

St.  Cload 

Mlnnetiota. 

J.  8.  MrPariand  . ,  r ,   ,   x . . 

Booneyllle 

MiflaourL 

W.  H.  H.  Wateni 

Nebraaka  City 

Nebraaka. 

ChtirleR  A.  Glllman 

J.  L.  Collhit 

St.  Cloud 

Minneaota. 

September  9,  1865  . . 

Santa  F6 

New  Mexioo. 

The  aboye  datei  are  thoae  npon  which  the  aooeeaaora  of  the  aboye-named  penona  were  appointed. 


D. — Receivers  of  public  moneys  removed  during  sessions  of  the  Senate,  that  body 
advising  and  consenting  to  the  appointments  of  their  successors. 


Date. 

Name  of  officer. 

Location  of  office. 

SUte. 

July  31, 1858 

December  22.  1857  . . 

Henry  Acker. ............. 

Sanlt  Ste.  Marie 

Michigan. 
Mifiaouri. 

Harvey  Whlttlngton 

Jntnes  P.  Downer  ......... 

Plattaburg 

May  17,  1858 

Jane  3,  1858 

December  22. 1858  . . 

Offden 

KanaaH. 

Edward  Conner  ........... 

SDrtnirileld 

Iliinols. 

B.  B.  Dean,  jr 

Superior 

Wiiconsin. 

March  8,  1659 

January  16,  1859 

February  14,  1860  . . 
February  14,  1860  . . 

May  28.  1860 

January  16.1860 

March  18. 1861 

Robert  J.  Grayeriat 

John  C.  Turk 

Marouette 

Michigan. 
Nebraska. 

Dakota  City 

Thomna  C.  Hunt 

Milton  H.  Abbott 

Natohitochea 

T^uittiana. 

Cambridge 

St  Cloud 

Minneaota. 

Samuel  L<.  Hayea.......... 

MlnueaotsL 

Diive  Shaw 

Superior 

Wiaconvin. 

Peter  P.  Wilaon 

Omaha 

Nebraska. 

March  25, 1861 

March  25. 1861 

Odcar  A.  Sierena 

Trayerae  City 

Michigan. 

W.  L.  P.  Little 

Eaat  Saginaw 

St.  Peter 

Michigan. 

March  S3, 1861 

March  23. 1861 

Benjamin  F.  Tillotaon 

Albert  G.Ellta 

Minneaota. 

Stevena'a  Point 

Minnesota. 

March  23. 1861 

W.H.Mower 

Sanriae  City 

Minnesota. 

March  25. 1861 

Henry  J.  Wilaon 

Ionia 

Michigan. 

March  27. 1861 

Jame8  I).  Reynolda 

Samuel  E.  Adams. . ........ 

PalU  St.  Croix 

Wisconsia. 

March  27.1861 

St.  Cloud 

Minneaota. 

July  19, 1861 

July  22, 1861 

July  16, 1861 

March  6. 1862 

Theodore  Rodolf 

Lft  Gro0M •.... 

Wiaconain. 

John  J.  Tumbraugh 

Nathaniel  B.  Holdon 

Richard  C.  Vaughn 

Jamea  Comoton  ........... 

Xiro'Dxoii  ••••*•••«••••  •«»•••••*• 

MIsaouTi 

Warsaw 

Misaouri. 

Nebraaka  City 

Nebraska. 

March  12, 1863 

Maryaville 

California. 

January  26. 1864 

June  7, 1864 

May  4. 1866 

Georare  E.  Briflrm  .......... 

Roaeborg 

Oregon. 
Wf4cnnaln. 

B.  P.  Reynolda 

FallBofSt.Croix 

John  Griemer 

Alfred  H.  Carrigan 

Santa  F6 

New  Mexico. 

Jalyl4,1866 

Waahington 

Arkanaaa. 

The  aboye  datet  are  datei  of  eonflnnation  by  the  SeniUe. 
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E. — Registers  of  land  offices  removed  durimg  session  of  the  Senate,  that  body 
advising  and  consenting  to  the  appointment  of  their  successors. 


Dttto. 


Name  of  otteer. 
i 

Jbel8.Fifk« 

Andrew  Beekni 

Deidriob  Upouux 

Robert  Browil 

Prederlek  Emorr 

W.  H.  Doek 

J.  Rush  Speoeer 

John  OonneUj,  )r 

W.W.GIft 

A.  C.  Smith 

John  B.  CloQtler 

Charles  F.  Hyerman. 

JaeobBame 

MoiesB.  Hem 

Orpheat  Everts 

Joiihna  B.  Culyer.... 

Oiicar  Taylor 

HnghBmwlej 

Henrj  N.  Setger 

Tbomaa  E.  If  aaiey.  •. . 

J.  D.  Cnittendon 

John  O.  Blanehard. . . 

Samoel  Plomer 

Charles  8.  Benton  ... 

Adolph  Renard 

Gheorge  Webster 

W.W.Lewis 

D.  H.  Ban 

Joseph  W.  Edwards  . 


Location  of  office. 


State. 


March  14,  1649 

July  31, 1852 

March  19, 1857 

April  14, 1856 

May  17,  1858 

May  17,  1856 

JnneS,  1656 

Jane  3,1856 

Jnnel5.1896 

March  1.  1859 

FebmaryU,  1660... 

March  S3.  1860 

March  25,1860...... 

March  25,1860 

March  27. 1861 

March  23, 1861 

March  23, 1861 

March  23. 1861 

March  23, 1861 

March  27. 1861 

March  27,1861 

March  25, 1861 

Mai«h  27,1861 

July  19,  1861 

March  6, 1862 

March  3l«  1862 

July  17. 1862 

March  9. 1865 

February  10,1868... 


Green  Bay 

Sanh  Ste.  Made 

FaribauH 

Des  Moines 

Ogden 

Fort  Scott 

Hudson 

Springfield 

SanFraaeisoo 

Forest  City 

Natchitoches 

Detroit 

TraTerseOity 

EastSaglnaw 

Falls  Si  Croix 

Portland 

Otter  Tail  City 

SteTens*s  Point 

Sunrise  City 

Forest  City ". 

St.  Cloud 

Ionia 

Si  Peter 

La  Crosse 

Recorder  of  land  titles,  St.  Louis. 

Stockton 

BateSTille 

Marquette 

Maiqnotle 


Wisconsin. 

Michigan. 

Minnesota. 

Iowa. 

Kansiss. 

Kansas. 

Wisconsin. 

Illinola 

California. 

Minnesota. 

Louisiana. 

Michigan. 

Michigan. 

Michigan. 

Wiflconidn. 

Minnesota. 

Minnesota. 

Wisconsin. 

Minnesota. 

Minnesota. 

Minnesota. 

Michigan. 

Minnesota. 

Wisconsin. 

Missooii 

California. 

Arkansas. 

Michigan. 

Michigan. 


F. — Surveyor  generals  removed  during  recess  of  ike  Senate, 


Date. 

Name  of  officer. 

Looatlonofofloe. 

April  11. 1849 

Robert  Butler 

Florida. 

May  8.  18W 

William  P^lham  ............. 

May  9, 1849 

P.  F.  Landry 

June  14.  1819 

F.  R.  Conway • 

nUnois  and  IfissoorL 

March  22. 1859 

John  8.  Zbeber.  ...t 

Oregon. 

Illinois  and  Mlmonrt 

April  3.  1861 

J<din  Loachborovcb ......... 

April  15.  1861...' 

J.  W.  MaadeyiUe 

CaUfomia. 

April  29. 1861 

May  11.  1861 

H.  B.  Burnett 

Kansas  and  Nebraska. 

Warner  Lewis. .............. 

Illinois  and  Missouri. 

June  13. 1861 

Oregon. 

Kansas  and  Nebraskii. 

March  16.  1865 

Daniel  W.  Wilder 

Surveyor  generals  removed  during  session  tftkie  Senate,  that  body  advising  and 

consenting  to  the  appointments  of  their  successors. 


Date. 

NameofoAeer. 

Looatloa  of  oflce. 

a 

March  3. 1865. 

George  Mflbonme  ..,....-,,, 

•  Arkaaiai. 

March  27.  1861 

Charles  T^  Emerson  -....  *«.. 

Minnesota. 

July  22.  1861 

A.  P.  WUbar 

New  Mexico. 

July  15.  1861 

James  Tllton 

WMldBcloa  Territory. 

March  13.-1863 

Prttfiffia  If.  Case  ............. 

Colomdo. 

Edward  F.  Beale ............ 

May  23.  1866 

Oeone  D.  Hill 

Dakd^ 

July  15  1861 

Samuel  C  Stambangh 

Utah. 

9t» 


mgnAOBMBXT  OP  THB 

Miseilltmemu  remmais. 


Date. 


J^l7t3,1849 

•j«ly  1,1849 

April?,  1849 

April  5^  1849 

]U7  9,1849 

Mpvember  10,  18B0: 
Aiirurtl2,1865.... 
totemb«r7,  186S.. 
NotemberS,  1866.. 
Oelol»er2l,18e3.... 

Jane  39,  1850 

Itoreh—,  1853 

December  S3, 1809. 

Utat6hl9,  1861 

]Ureh6.  1867 

July  90, 1867 


KanMofoflMT. 


8. H. TiMighHti  .... 
WUliam  Medlll.... 
CharlM  Dopgtaa... 
C.  P.  Sengttaek... 
Edmond  warka. . .. 
Jama  L.  Edwardi 

Robert  Beala 

N.  0.  Towle 

Z.O.Robblna. 

8.  J.  Dallai 

Jonaa  B.  Enla 

Luke  Lea •« 

Tbomai  Thornlej . 
JoiephS.  WUioa.. 

aiLHalL 

Tbomaa  Bb  Bwim. 


ReooffcMT  Ox  OeiMeal 

CommteioiMr  af  Indipi  AflUnu 

CommlMloaarof  PabBe  Biilldtai«&, 

Warden  of  Uw  penitentiary,  Diet,  oiOtknM^ 

CoiamheVwur  of  Paleala. 

Commiwhwier  ot  Punrfgin 

Warden  o#  tbe  JalL 

Regbter  of  daeda.  DieMat  of  ColoBbia. 

Register  of  wlU^  Dtatriet  of  CkAunpibfaL 

PriDclpaldeikiffMarTem  General  Laad  Oflea^ 

Warden  of  thepenitentbuy,  Dist  of  GolaaabiA. 

Commiiiionw  of  Indian  AiMra. 

Warden  of  the  penitentiary,  Diftof  Ootamitabu 

Commlaeionw  of  Oanaval  Land  Ottca. 

RMidtvr  of  daeda. 

Warden  of  tlviaU,  DIrtrlct  of  Oolmbte. 


Dwinc 


f  8anaka  aonaented  to  appolotSMVl^f  ■nocenog. 


Frbdkrick  W.  Sbward  sworn  and  examined. 

By  Mr.  Curtis  : 

Question.  State  what  office  yon  hold  nnder  the  goTemmeal. 
i     Answer.  Assistant  Secretary  of  State. 

Q.  How  long  hare  yon  held  the  office  t 

A.  Since  March,  1861. 

Q.  In  whose  charge  in  that  department  is  the  snbject  of  oonsnls  and  consular 
and  yice-consular  appointments  ? 

A.  Under  my  general  supervision. 

Q.  Please  state  the  practice  in  making  appointments  of  rice-consuls  in  case 
of  the  death,  resignation,  incapacity^  or  absence  of  consuls. 

A.  Usually 

Mr.  Manager  Buti.br.  Stop  a  moment     Is  not  thai  regulated  by  law  ? 

Mr.  Curtis   That  is  a  matter  of  argument.    We  think  it  is. 

Mr.  Manager  Butler.  So  do  we.  There  cannot  be  any  dispdte  on  that 
question. 

Mr.  Curtis.  Now  we  are  going  to  show  the  practice  under  tbe  law. 

Mr.  Manager  Butler.  Different  from  the  law  ? 

Mr.  Curtis.  Just  as  we  have  done  in  other  cases^  .  I  have  a  document  here 
to  offer,  but  it  r^uires  some  explanations  to  make  the  document  intelligiUe. 

Mr.  Manager  JButlbr.  We  do  not  object  if  the  object  is  to  show  the  practice 
wider  the  law. 

Mr.  Curtis,  (to  the  witness.)  Proceed,  if  you  please,  Mr.  Seward. 

The  Witness.  When  the  vacancy  is  foreseen  the  consul  nominates  a  vice- 
consul,  who  enters  upon  the  discharge  of  his  duties  at  once  during  the  time  that 
the  nomination  is  sent  to  the  Department  of  State.  The  department  approves 
or  disapproves  when  it  receives  uie  nomination.  In  ease  the  vacancy  Das  not 
been  foreseen  and  the  consul  is  dead,  absent,  or  sick,  unable  to  disdiarge  the 
duties  or  to  designate  his  temporary  substitute,  then  the  minister  in  the  country 
will  make  a  nomination  and  send  that  to  the  Department  of  State ;  or  if  there 
be  no  minister,  the  naval  commander  will  not  infrequently  make  a  nomination 
and  send  that  to  the  Department  of  State,  and  the  vice-consul  so  designated 
will  act  until  the  department  shall  approve  or  disapprove.  In  other  cases  the 
department  itself  will  designate  a  vice-consul  without  any  previous  nomination 
of  either  minister,  consul,  or  naval  commander,  and  he  enters  upon  the  discharge 
of  his  duties  in  the  same  manner. 
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Q.  How  IB  he  aathoriie^  or  oommiBf ioned  f 

A.  He  reoeives  a  certificate  of  hie  appointiBeiit  signed  by  the  Secretary  ot 
State. 

Q.  Ranning  for  a  definite  time,  or  how  ? 

A.  Rnnaing  "eubject  to  the  eonditioas  preflcribed  by  law." 

Q.  Is  this  af^^intment  of  vice-conaol  made  temporarily  to  fill  a  vacancy,  or 
how  otherwise  f 

A.  It  is  made  to  fill  the  office  daring  4he  {lenod  which  necessarily  elapses  in 
the  time  that  it  takes  for  the  news  of  the  vacancy  to  reach  the  departmibit  for  a 
encoessor  to  be  appointed. 

Q.  That  is  for  a  succeeding  eonsnl  to  be  appointed  t 

A.  For  a  soceeeding  foil  officer  to  be  appointed.  Sometimes  a  period  of 
weeks  or  months  may  elapee  before  the  news  can  reach  this  conntry,  and  a 
similar  period  before  the  newly-appointed  sncoessor  can  reach  the  post. 

Q.  It  is,  then,  in  its  character  an  ad  inUrtm  appointment  to  fill  the  vacancy  1 

A.  Yes. 

GiosB-examikied  by  Mr.  Manager  Bdtlbr  : 

Q.  Is  there  anything  said  in  their  commissions  or  letters  of  appointment 
about  their  being  4td  imierim  f 

A.  Their  letter  of  appointment  says  "  snbject  to  the  conditions  prescribed 
by  law." 

Q.  That  is  the  only  limitation  there  is  t 

A.  That  is  the  only  limitation  I  remember. 

Q.  Are  not  these  appointments  made  nnder  the  fifteenth  section  of  the  act  of 
Angnst  18,  1856  ? 

A.  I  think  the  act  of  1856  does  not  create  the  office  nor  give  the  power  of 
appointment,  but  it  recogniaes  the  office  as  already  in  existence,  and  the  power 
as  already  in  the  President. 

Mr.  Manager  Butlbb.  We  will  see  about  that  in  a  moment,  sir. 

Mr.  Johnson.  Has  the  manager  the  statute  before  him  ? 

Mr.  Manager  Butlbb.  I  have. 

Mr.  Johnson.  What  is  the  volume  ! 

Mr.  Manager  Butler.  The  volume  is  the  11th  Statutes  at  Large.  This 
statute  begins  on  page  35  of  the  11th  Statutes  at  Large ;  but  the  fourteenth  and 
fifteenth  sections  are  those  that  relate  to  the  matter.  The  fourteenth  section  I 
will  read,  for  I  want  to  ask  some  further  questions  in  regard  to  it : 

That  the  Prasideot  be,  and  be  is  hereby  mthoriaed,  to  define  the  extent  of  countrj  to 
be  embraced  within  any  consulate  or  commercial  agency,  and  to  provide  for  the  appoint- 
ment of  vice-consols,  vice-commereial  agents,  deputy  oonsuls,  and  consular  agents  theretai, 
in  such  mainner  and  under  such  regulatioDS  aa  he  ihaU  deem  proper ;  bat  no  compensation 
aliall  be  allowed  for  the  senrices  of  any  soeh  vioe-coBsal  or  vice-oommercial  agent  beyond 
nor  except  oat  of  the  allowance  made  by  this  act  for  the  principal  consular  officer  in  whose 
place  sQch  appointment  shall  be  made ;  and  no  vice-consul,  Yice-comroercial  affent,  deputy 
oonsal,  or  consalar  agent  shall  be  appointed  otherwise  than  in  such  manner  and  nnder  sach 
regnlations  as  the  President  shall  prescribe  pursaant  to  the  provisions  of  this  act. 

(To  the  witness.)  Now,  sir,  in  the  Department  of  State,  have  thej  ever 
anaertaken  to  make  a  vice  consul  against  the  provlsbns  of  this  act  f 

The  Witness.  I  am  not  aware  that  they  eVer  have. 

Question.  Or  attempted  it  in  any  way  t 

Answer.  Not  that  I  know  of. 

Mr.  Curtis.  I  now  offiBr  from  the  Department  of  State  the  document  I  hold 
in  my  hand,  which  contains  a  list  of  consalar  officers  appointed  during  the  session 
of  the  Senate  when  vacancies  existed  at  the  time  such  appointments  were  made. 
The  earliest  instance  of  it  in  this  list  is  in  1837,  and  the  latest  one  does  not 
come  down  to  the  law  which  the  honorable  manager  has  read.  Thby  are  all 
prior  to  that  law,  and  after  the  year  1837. 
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S~7he  document  was  handed  to  t!ie  mautgers  fbr  examination.) 
r.  Curtis.  I  was  mistaken  in  a  date.    I  thought  the  honorable  manager 
read  the  date  of  the  law  as  1866. 

Mr.  Manager  Butler.  Eighteen  hundred  and  fifty-aix.    Avgoat  18,  1856. 

Mr.  Curtis.  Then  there  are  some  which  are  snbseqnent  to  tlie  law.  Thej 
begin  in  1887,  and  thej  come  down  to  abont  1862,  if  I  remember  righU  j.  I 
have  not  examined  it  minutely.. 

Mr.  Manager  Butlbr.  There  was  a  prior  statnte  of  1848,  whidi  was  partly 
revived  in  ^e  law  of  1856. 

Mr.  Manager  Bout  well.  Mr.  Chief  Justice,  I  wish  to  call  tbe  attention  of  the 
counsel  for  the  respondent  to  the  fiaet  that  it  does  not  i^pear  from  this  paper 
tfiAt  these  vacancies  did  not  happen  daring  the  recess  of  the  Senate.  It  merely 
states  tiiat  they  were  filled  during  the  session.  As  these  were  offices  exuting 
in  remote  countries  the  probability  is  that  the  vacancies  happened  during  the 
reeess  of  tne  Senate. 

Mr.  CuR'i  IS.  It  does  not  appear  when  the  vacancies  happened.  The  purpose 
for  which  we  offer  the  evidence  is  to  show  that  these  temporary  appointments 
were  made  to  fill  vacancies  during  the  session  of  the  Senate. 

'Mr.  Manager  Boutwbll.  I  only  wish  to  give  notice  that  we  treat  them  as 
cases  where  vacancies  happened  during  the  recess  of  the  Senate,  it  being  p^- 
fectly  understood  that,  according  to  the  practice,  vacancies  happening  during 
the  recess  of  the  Senate  might  be  filled  during  the  session  of  the  Senate.  ,  There 
is  no  evidence  to  the  contrary  in  the  papers. 

Mr.  EvABTS.  We  understand,  then,  tnat  the  managers  hold  that  a  vacancy 
that  happens  in  the  recess  may  be  filled  during  the  session  without  sending  a 
nomination  to  the  Senate. 

Mr.  Manager  Boutwbll.  No. 

Mr.  EvARis.  I  thought  that  was  what  you  stated.  Is  it  not  your  proposi- 
tion 1 

Mr.  Manager  Boutwbll.  I  only  give  notice  that  on  that  record  we  propose 
to  treat  these  as  vacancies  happening  during  the  recess  of  the  Senate. 

Mr.  EvARTS.  And  filled  during  the  session. 

Mr.  Manager  Boutwell.  We  do  not  know  anything  about  when  they 
were  filled.    It  does  not  appear  that  tliey  did  not  happen  during  the  recess. 

Mr.  EvARTS.  The  certificate  is  to  the  effect  that  they  were  filled  during  the 
session  of  the  Senate. 

Mr.  Manager  Blngham.  We  do  not  propose  to  settle  the  law  of  the  ease  now. 

The  Chief  Justice.  The  Chief  Justice  do^  not  understand  the  honorable 
managers  as  objecting  to  the  reception  of  this  doQument  in  evidence. 

Mr.  Manager  Boutwbll.  We  do  not  object  to  the  paper.  I  only  give  notice 
how  we  propose  to  treat  it,  on  the  face  of  the  paper,  as  not  showing  that  the 
vacancies  happened  during  the  session  of  the  Senate. 

The  document  is  as  follows : 

United  States  of  America,  Departnunt  of  Stale : 
To  all  to  tcAom  tAeM  presents  shall  come,  greeting : 

I  certify  that  the  document  hereunto  annexed  contains  a  list  of  consniar  officers  appointed 
during  the  session  of  the  Senate,  where  Tacancies  existed  at  the  time  snch  appomtments 
were  made. 

In  testimony  whereof  I,  William  H.  Seward,  Secretary  of  State  of  Uie  United  States, 
have  hereunto  sobscribed  my  name  and  caused  the  seal  of  the  Departaient  of  State  to  be 
ttffixed. 

Done  at  the  city  of  Washington,  this  11th  day  of  April,  A.  D,  1868,  and  of  the  indepeo- 
danee  of  the  United  States  of  America  the  ninetyHnoond. 

r L.  s.  ]  WILLIAM  H.  SEWARD. 

Henry  C.  Bridges,  appointed  vice  consul  at  Kin-Kiang,  China,  Kay  16, 1864»  on  the  res- 
ignation of  W.  Breck,  consuL 
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D.  Thnnrton,  appointed  Tiee-eonml  g;enenl  at  Montreal,  Ma7  31,  1864,  on  the  death  of 
J.  B4  Giildings,  oonsul  (general. 

A.  Duff,  appointed  vice-consul  at  Demerara,'  7th  January,  1865,  on  the  death  of  C.  O. 
Hannah,  codbuI. 

Qeorcpe  W.  Healej,  appointed  Tioe-conral  at  Bombaj,  December  28,  1861,  on  the  death  of 
L.  H.  Hatfield,  consul. 

Bohert  Bayman,  appointed  vice-consul  at  Funchal|  March  24,  1864,  on  the  death  of  G. 
True,  consul. 

£.  Bremt,  appointed  vice-consul  at  Hanover,  February  18,  1861,  on  the  resigpiation  of  J. 
S.  Holton,  consul. 

Alexander  Thompson,  appointed  vice-oonsnl  general  at  Constantinople,  January  7,  1860, 
awaltiag  the  arrival  of  M.  M.  Smith,  appointed  consuf  general. 

Beraiurdo  J.  Arcanques,  appointed  vice-consul  at  Bayonne,  April  19,  1856,  on  resignation 
of  John  P.  Sullivan,  consul. 

Joseph  Avton,  appointed  vice-consul  at  Carthagena,  February  20,  1838,  on  the  resigna* 
tion  of  J.  M.  McPherson,  consul. 

Thomas  V.  Clark,  appointed  vice-consul  at  Guayaquil,  December  31,  1857,  on  the  resigna- 
tion of  M.  P.  Gaine,  consul. 

A.  Lacombe,  appointed  vice-consul  at  Puerto  Cabello,  January  23,  1665,  on  the  transfer 
of  C.  H.  Loehr  to  La^nayra. 

John  Gardner,  appointed  vice-oopsul  at  Rio  Janeiro,  September  15,  1839,  on  the  removal 
of  J.  M.  Baker. 

H.  F.  Fitch,  appointed  vice-consul  at  Pemambujco,  April  13,  I860,  on  death  of  W.  W. 
Btepp. 

August  Peixoto,  appointed  acting  consul,  'December  7,  1864,  on  the  removal  of  Thomas 
F.  Wilson,  consul  at  Bahia. 

Samuel  G.  Pond,  appointed  acting  consul  at  Para,  December  2,  1862,  on  the  death  of  M. 
^Williams. 

Robert  H.  Robinson,  appointed  acting  viee-conaol  at  Montevideo,  March  12,  1858,  on 
resignation  of  R.  M.  Hamilton. 

Amory  Edwards,  appointed  acting  consul  at  Buenos  Ayres,  December  28,  1840,  on  death 
of  Slade. 

William  L.  Hobson,  app<Hnted  vice-tonsul  at  Valparaiso,  July  17,  1640,  on  resignation  of 
George  G.  Hobson. 

George  B.  Merwin,  appointed  vice-consul  at  Valparaiso,  December  5, 1854,  on  the  resigna- 
tion of  Beuben  Wood. 

W.  H.  Kelley,  appointed  vice-consul  at  Otaheite,  December  31,  1848,  Mr.  Hawes  not  hav- 
ingezequatnr. 

D.  B.  Van  Brundt,  appointed  United  Statas  conral  at  Acapuloo,  May  26,  1860,  by  Flag 
Officer  Montgomery,  on  death  of  McMicken. 

OiDRON  Wbllbs  sworn  and  examined. 
By  Mr.  Evarts  : 

Q.  Yon  are  now  Secretary  of  tbe  Navy  7 

A.  I  am. 

Q.  At  what  time  and  from  whom  did  yon  receive  that  appointment  f 

A.  I  was  appointed  in  March,  I86I9  by  Abraham  Lincoln. 

Q.  And  have  held  office  continnously  nntil  now  t 

A.  From  that  date. 

Q.  Do  yon  remember  on  the  2  let  of  February  laet  your  attention  being  drawn 
to  some  movements  of  troops  or  military  officers  ? 

A.  On  the  evening  of  the  2 1  st  of  Febmary  my  attention  was  called  to  some 
movements  that  were  being  made. 

Q.  How  was  this  brought  to  your  attention  t 

A.  My  son  brought  it  to  my  attention.  He  had  been  attending  a  party  at 
which  there  had  been  an  applieatioh  from  a  son  of  General  Emory,  I  thmk>  and 
from  one  or  two  others,  for  any  officer  belon^ng  to  the  fifth  regiment  or  under 
the  command  of  General  Emory  to  repair  fordiwith  to  headquarters. 

Q.  Your  son  had  observed  that  and  had  reported  it  to  you  ? 

A.  He  reported  that  to  me. 

Q.  Did  yon,  in  consequence  of  that,  seek  or  have  an  interview  with  the  Presi- 
dent of  the  United  States  7 

A.  I  requested  my  son  to  go  ov«r  that  irvenrng ;  bat  he  did  not  see  the  Presi- 
dent. 
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ICr.  lianagor  Butlbr.  SUj  a  momeiit    We  object  to  what  wae  said. 
Ur.  EvARTS.  He  says  he  sent  h\$  son,  and  his  son  ^Billed  to  see  the  PreeUent 
His  attempt  was  first  to  send  a  message. 

The  WiTNBSS.  I  was  not  well,  and  could  not  go  mjself. 

Bj  Mr.  EvARTS : 

Q.  Yon  attempted  to  send  a  message  that  night  ? 

A.  I  did. 

Q.  State  what  happened  on  the  following  day  f 

A.  On  Saturday,  the  23d,  I  went  myself,  in  the  morning  or  about  noon,  to 
die  President  on  that  subject.  I  told  him  what  I  had  heard,  and  aaked  him 
what  it  meant 

Mr.  Manager  Butlrr.  We  object  to  that  conversation. 

The  Witness.  Very  good. 

Mr.  EvARTS.  Is  objection  made  to  this  ? 

Mr.  Manager  Butlbr.  Yes,  sir ;  and  before  we  speak  to  the  objection  I  should 
like  to  ask  the  witness  to  fix  the  time  a  little  more  caiefuUy. 

Mr.  EvARTS.  He  has  stated  it  exactly;  about  noon. 

The  Witness.  About  18  o'clock  on  the  22d  of  February. 

By  Mr.  Manager  Butlbr  : 

Q.  How  close  to  12,  before  or  after  } 

A.  I  should  think  it  was  a  little  before  12  o'clock.  I  will  state  a  cbcuv* 
stance  or  two.  The  Attorney  G^eral  was  there  when  I  went  in.  While  I  was 
there  the  nomination  of  Mr.  Ewing  was  made  out  for  Secretary  of  War,  and  was 
delivered  to  the  private  secretary  to  be  carried  to  the  Senate. 

Mr.  Manager  Butlbr.  Stay  a  moment  Let  us  see  what  time  he  said  that 
was. 

Mr.  Evarts.  It  is  not  time  for  cross-examination  now. 

Mr.  Manager  Butlbr.  No  ;  but  I  submit,  Mr.  President,  it  is  time  for  cross- 
examination  upon  the  question  whether  the  thing  is  admissible,  io  order  to  ascer- 
tain the  time.  At  one  point  of  time  it  may  be,  while  at  another  point  of  time  it 
clearly  is  not  admissible. 

Mr.  Evarts.  It  is  quite  immaterial,  if  you  will  go  on  and  get  through. 

Mr.  Manager  Butler.  Quite  immaterial  what  point  of  time? 

Mr.  Evarts.  Immaterial  whether  you  cross-examine  now  or  hereafter. 

Mr.  Manager  Butlbr.  I  only  want  to  ^x  it.  (To  the  witness.)  You  think 
it  was  very  near  121 

The  Witness   About  12. 

Q.  Gould  it  have  been  as  early  as  half  past  11  ? 

A.  No,  sir ;  I  do  not  think  it  was. 

Q.  But  between  that  and  half  past  12  some  time  ? 

A.  Yes,  sir. 

Q.  Within  that  hour  1 

A.  Yes,  sir. 

Mr.  Manager  Butlbr.  Now,  our  objection 

Mr,  Evarts.  Now  1  will  proceed  with  my  questions,  if  you  please. 

Mr.  Manager  Butler.  Very  well.  , 

Mr.  Evarts.  How  far  have  we  got  now  ?  Let  the  answer  on  this  point  as 
far  as  it  has  gone  be  read,  Mr.  Stenographer. 

The  Chief  Justice.  The  stenographer  will  read  what  is  desired. 

D.  F.  Murphy,  one  of  the  official  reporters,  read  from  the  short-hand  notes  of 
Mr.  Welles's  testimony,  as  follows : 

On  Saturday,  the  22d,  I  went  myself  in  the  morning  or  about  noon  to  the  Preudevt  on 

that  subject.    I  told  him  what  I  had  heard ;  asked  him  what  it  meant 

Mr.  Manager  Butler.  We  object  to  that  conversatioa. 
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Hr.  EvABTS.  Very  good. 

The  Chief  Justicb.  If  the  question  be  objected  to,  the  counsel  will  please 
reduce  it  to  writing. 

Mr.  Manager  Butler.  We  object  to^anj  conversation  of  the  President  at 
that  time. 

Mr.  EvARTS,  (to  the  witness.)  What  passed  between  yon  and  the  President 
after  that  in  regard  to  that  communication  which  you  had  m&de  to  him  1 

Mr.  Manager  Butler.  Wait  a  moment.  The  Chief  Justice  desired  the  ques- 
tion to  be  put  in  writing. 

Mr.  EvARTS.  That  is  being  done  now. 
'  The  question  was  reduced  to  writing,  and  read  by  the  Secretary,  as  follows : 

What  passed  between  jou.  and  the  President  after  you  made  that  communication  and  in 
reference  to  that  communication  f 

Mr.  EvARTS.  I  would  state,  Mr.  Chief  Justice  and  Senators,  before  any  argu- 
ment is  Commenced  on  this  subject,  if  there  is  to  be  one,  that  this  evidence  is 
offered  in  regard  to  the  article  that  relates  to  the  eonversation  between  the  Pres- 
ident and  General  Emory. 

Mr.  Manager  Butlbr.  That  is  precisely  as  we  understand  it,  Mr.  President ; 
but  we  also  understand  the  £ACt  to  be  that  General  Emory  had  been  sent  for 
before  Mr.  Welles  appears  on  the  scene.  That  is  why  I  was  aozions  to  fix  the 
time.  I  am  instructed  by  my  associate  managers,  and  we  are  now  endeavoring 
to  get  the  matter  certain,  that  General  Emory  received  a  note  to  come  to  the 
President's  at  ten  o'clock  in  the  morning,  and  that  he  got  there  before  even  the 
Secretary  of  the  Navy.  But,  however  that  may  be,  he  was  called  there  before  ; 
we  cannot  at  this  moment  ascertain  exactly  how  that  is ;  but  it  does  not  appear, 
at  any  rate,  that  this  conversation  was  before  Emory  was  sent  for. 

Mr.  Curtis.  We  shall  see  about  that 

Mr.  EvARTS.  That  is  part  of  the  matter  of  proof  that  is  to  be  considered  of 
when  it  is  all  in,  as  to  which  is  right  in  hours  and  which  in  facts. 

Mr.  Manager  Butlrr.  The  question  of  what  was  said  in  the  conversation  is 
not  to  be  considered  as  proof  which  was  right  in  fact.  1  suppose  my  learned 
opponents  would  not  claim  that  if  this  was  before  General  Emory  came  there 
they  have  a  right  to  put  in  the  testimony. 

Mr.  Evarts.  It  is  precisely  in  that  view  that  we  offer  it. 
•    Mr.  Manager  Butlbr.  I  should  have  said  subsequent. 

Mr.  EvARTB.  I  beg  your  pardon. 

Mr.  Manager  Butlbr.  I  made  a  mistake  as  to  the  comparative  date,  for  which 
I  am  very  glad  that  you  corrected  me.  If  it  was  subsequent,  I  suppose  the 
genUemen  would  not  claim  that  it  could  be  admitted.  Therefore  it  must  appear 
affirmatively  that  it  was  before,  in  order  to  make  it  competent.  That  is  my 
proposition.  It  does  not  appear  affirmatively  to  have  been  before,  and  I  think 
it  was  afterward ;  but  of  that  I  am  trying  to  make  myself  certain  -by  an 
examination. 

The  Chief  Justice.  The  Chief  Justiee  thinks  the  evidence  is  competent. 
It  will  be  for  the  Senate  to  judge  of  its  value.  He  will,  however,  put  the 
question  to  the  Senate  if  any  senator  desires.  [After  a  pause.]  You  will  pro- 
ceed, Mr.  Welles. 

Mr.  Evarts.  You  will  be  so  good  as  to  answer  the  question,  Mr.  Welles. 

The  Witness.  I  should  like  to  have  it  read. 

The  Chief  Clerk.  The  question  is  : 

What  passed  between  you  and  the  President  after  you  made  that  commanication  and  in 
reference  to  that  communieationf 

The  Witness.  I  cannot  repeat  the  words,  perhaps,  exactly;  but  yet  I 
should  think  the  first  words  of  the  President  were :  <'  I  do  not  know  what 
Emory  means ;"  or  "I  do  not  know  what  Emory  is  about."  I  remarked  that 
I  thought  he  ought  to  know ;'  that  if  he  was  summoning  high  officers  at  such  a 
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time  the  eveniog  before,  it  miist  be  for  a  reason,  and  it  was  his  duty,  I  thought, 
to  send  for  General  Emory,  and  to  inquire  into  the  fiusts.  He  hesitated  some- 
what. We  had  a  little  convenation,  and  I  think  he  said  that  he  would  send 
for  him.  He  either  said  he  would  send  for  Emory,  or  that  he  would  send  and 
inquire  into  this.  I  think  he  said  he  would  send  for  him.  That  was  aboat  the 
conversation. 

By  Mr.  Evarts  : 

Q.  Now,  Mr.  Welles,  I  will  call  your  attention  to  the  2l8t  of  Febnuuy  of 
this  year,  at  the  time  of  the  close  of  the  cabinet  meetipg  on  that  day.  At  what 
hour  was  the  cabinet  meeting  held  on  that  day,  Friday,  the  21st  of  Febroaijf 

A.  At  12.    Twelve  is  the  regular  hour  of  meetiuff. 

Q.  That  ifl  the  usual  hour,  and  that  is  the  usual  aay  for  cabinet  meetings  ? 

A.  Yes,  sir ;  Tuesdays  and  Fridays. 

Q.  Did  you  at  that  time  have  any  interview  with  the  President  of  the  United 
States  at  which  the  subject  of  Mr.  Stanton's  removal  was  mentioned  1 

A.  I  did. 

Q.  About  what  hour  of  the  day  was  that  ? 

A.  I  cannot  fix  it.  It  must  have  been,  perhaps,  in  the  neighborhood  of  2 
o'clock. 

Q.  Had  you,  up  to  that  time,  heard  of  the  removal  of  Mr.  Stanton  1 

A.  I  had  not  until  the  close  of  the  cabinet  business  that  day. 

Q.  When  the  cabinet  meeting  was  closed,  this  interview  took  place,  at  which 
the  subject  was  mentioned  ? 

A.  I'he  President  remarked—- 

Mr.  Manager  Butler.  Stop  a  moment. 

Mr.  EvARTS,  (to  the  witness.)  Yon  need  not  state  now  what  it  was  the  Pres- 
ident said  ;  but  that  is  the  time  he  made  the  communication  I 

The  Witness.  Yes,  sir. 

By  Mr.  Evarts  : 

Q.  What  passed  between  you  and  the  President  at  that  time  ? 

Mr.  Manager  Butler.  We  object  to  that. 

The  OhiKF  Justice.  Counsel  will  please  reduce  their  question  to  writing. 

Mr.  Eva  k ts.  1  will  state  what  I  propose  to  prove. 

Mr.  Go \ NESS.  I  move  that  the  Senate  take  a  recess  for  fifteen  minutes. 

The  motion  was  agreed  to ;  and,  at  the  expiration  of  the  recess,  the  Chief 
Justice  resumed  the  chair. 

Mr.  Evarts.  Before  presenting  in  writing  the  question  which  was  objected 
to,  I  wish  to  ask  one  or  two  preliminary  questions  of  Mr.  Welles  before  going 
further.  (To  the  witness.)  Did  the  President  proceed  to  make  auy  communi- 
cation to  you  on  this  occasion  concerning  the  removal  of  Mr.  Stanton  and 
the  appointment  of  General  Thomas  ? 

A.  Yes ;  he  did. 

Q.  Was  this  before  the  cabinet  meeting  had  broken  up  ;  or  at  what  stage  of 
your  meeting  was  it  1 

A.  We  had  concluded  the  departmental  business,  and  were  about  separating 
when  the  President  remarked 

Mr.  Manager  Bingham.  You  need  not  state  anything  he  said. 

Mr.  Evarts.  It  was  then  that  he  made  the  communication,  whatever  it  was? 

The  Witness.  At  that  time  he  made  the  communication. 

Q.  Who  were  present? 

A.  I  believe  all  the  cabinet  were  present.    Perhaps  Mr.  Stanbery,  the  Attor- 
ney General,  was  not.    He  was  a  good  deal  absent  during  the  session  of  the 
Supreme  Court. 
'Q.  All  were  present,  unless  it  be  Mr.  Stanbery,  you  think? 

A.  I  think  so.  * 
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Mr.  EvARTS.  Now,  Mr.  Chief  Jaatice  and  Senators,  I  offer  to  prove  that  com- 
munication and  submit  it  in  this  form : 

We  oiFer  to  prove  that  on  this  occmIod  the  President  eommnnicated  to  Mr.  Wolles  and  the 
other  membeiB  of  his  cabinet,  before  the  meeting  broke  up,  that  he  had  removed  Mr.  Stanton        j  y 
and  appointed  General  Thomas  Secretary  of  War>uf  ialmm,  and  that  upon  the  inquiry  by  ^  LK^ 
Mr.  Welles  whether  General  Thomas  was  in  possession  of  the  office  the  President  replied  that    yy 
he  was;  and  upon  further  question  of  Mr.  Welles  whether  Mr.  Stanton  acquiesced,  the  Pres-  ^| 
ident  replied  that  he  did ;  ail  that  he  required  was  time  to  remove  his  papers. 

Is  that  objected  to  ? 

Mr.  Manager  Butler.  Yes,  sir.  In  reference  to  tbis  question  I  want  to  call 
the  counsers  attention  to  the  state  of  the  fact.  I  understood  Mr.  Welles  said 
that  after  the  cabinet  meeting  broke  up- 


Mr.  Eva  rts.  No.  I  have  put  that  according  to  the  fact.  You  were  out,  I 
believe,  when  it  was  brought  out.  It  was  after  they  had  got  through  what  he 
calls  their  departmental  business,  but  before  the  meeting  broke  up,  that  the 
President  made  the  communication. 

Mr.  Manager  Wilson.  Before  thev  separated. 

Mr.  £vARTS.  Before  the  meeting  broke  up.  It  was  in  the  cabinet  meeting 
not  yet  broken  up. 

Mr.  Manager  Butlbr.  We  have  the  honor  to  obiect  to  this. 

The  Chief  Justice.  The  Secretary  will  read  the  proposition  so  that  it  can 
be  heard  by  the  Senate. 

The  Secretary  read  the  offer,  as  follows : 

We  offer  to  prove  tbat  on  this  occasion  the  President  eommnnicated  to  Mr.  Wollesand  the 
other  members  of  his  cabinet,  before  the  meeting  broke  up,  that  he  had  removed  Mr.  Stanton 
and  appointed  General  Thomas  Secretary  of  War  ai  tiilerwi,  and  that  upon  the  inauirj  bj 
Mr.  Welles  whether  General  Thomas  was  in  possession  of  the  office  the  President  replied  that 
he  was ;  and  upon  further  Question  of  Mr.  Welles  whether  Mr.  Stanton  acquiesced,  the  Pres- 
ident replied  that  he  did ;  all  that  he  reqmred  was  time  to  remove  his  papers. 

Mr.  Manager  Butlbr.  Mr.  President  and  Senators,  as  it  seems  to  ns,  this 
does  not  come  within  any  possible  proposition  of  law  to  render  it  admissible. 
It  is  now  made  certain  that  this  act  was  done  without  any  consultation  of  his 
cabinet  by  the  President,  whether  that  consoltation  was  to  be  held  verbally,  as 
I  think  is  against  the  constitutional  provision,  or  whether  the  theory  is  to  be 
adopted  that  the  President  has  a  right  to  consult  with  his  cabinet  upon  ques- 
tions of  his  conduct.  I  shonld  hardly  have  dared,  perhaps,  to  speak  upon  thid 
question  of  constitutional  law  with  anv  confidence,  except  so  far  as  to  bring  to 
tne  mind  of  the  Senate  that  the  President  has  no  right  to  call  upon  his  cabinet 
save  through  the  constitutional  method,  were  I  not  borne  out  in  it  by  the  opin- 
ion of  Jefferson.  Early  in  the  government  he  took  the  same  view  that  I  have 
heretofore  had  the  honor  incidentally  of  stating  to  the  Senate.  There  seems  to 
be  good  reason  for  it,  because  the  heads  of  departments  were  in  the  first  place 
never  expected  to  be  a  cabinet ;  there  were  but  three  of  them.  There  has  oecn 
a  gradual  growing  up  of  this  practice.  The  Constitution  wisely,  for  good  pur- 
poses, required  that  when  the  President  wanted  the  advice  of  any  one  of  his 
principal  oflicers  he  should  ask  that  advice  in  writing,  and  it  should  be  given  in 
writing,  so  that  it  should  remain  for  all  time  exactly  what  the  advice  was  which 
he  received,  and  exactly  the  point  made. 

And  the  reason  of  that  was,  there  had  been  an  attempt  in  the  various  trials 
of  impeaciiment  of  members  of  cabinets  to  put  in  the  fact  of  the  order  of  the 
King  to  the  cabinet,  or  the  advice  of  various  members  of  the  cabinet  to  each 
other.  That  had  been  exploded  in  the  Earl  of  Danby's  case.  That  question 
used  to  arise  under  that  state  of  facts  before  courts  of  impeachment,  out  our 
fathers  evidently  did  not  mean  that  it  should  arise  here. 

But  that  is  not  this  case,  and  I  have  only  adverted  to  this  to  make  the  clear 
distinction :  whatever  may  be  the  character  of  the  act  of  removal  of  Edwin  M. 
Stanton  and  the  act  of  appointment  of  Lorenzo  Thomas,  I  am  glad  that  it  is 
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M>w  made  qaite  eertein  by  the  (estlaiony  of  the  Seeretary  of  the  Navpr  (who 
declares  he  never  heard  of  it  until  after  it  was  dome)  that  it  was  not  aone  hj 
the  advice  of  the  cabinet ;  that  the  Preaident  was  solely  responsible  for  it ;  and 
upon  that,  his  own  sole  t88poiisibility>  he  acted.  Mow,  the  qnestion  is,  after  he 
has  done  the  act,  after  he  has  thought  it  was  successful,  after  he  thought  Mr. 
Stanton  had  yielded  the  office,  can  he,  by  his  narration  of  what  he  had  done 
and  what  be  intended  to  do,  shield  himself  before  a  tribunal  from  the  cense- 
quences  of  that  act  ?     Is  it  not  exactly  the  same  question  .which  you  decided 

Jesterday  by  almost  unexampled  unanimity  in  the  case  of  Mr.  Perrin  and  Mr. 
elye,  the  member  of  Congress,  on  that  same  day»  a  £ew  minutes  earlier  or  a 
few  minuttfs  later  ?  They  offered  in  evidence  here  what  he  told  Mr.  Perrin  and 
what  be  told  Mr.  Selye ;  they  compUcated  it  by  the  fact  that  Mr.  Selye  was  a 
member  of  Congress ;  and  the  Senate  decided  by  a  votei  which  indicated  a  veiy 
great  strength  of  opinion  that  that  sort  of  narration  could  not  be  put  in. 

Now,  is  this  any  more  than  narration  t  It  was  not  to  take  the  advice  of  Mr. 
Welles  as  to  what  he  should  do  in  the  future*  or  upon  any  question ;  it  was 
mere  information  given  to  Mr.  Welles  or  to  the  other  members  of  the  cabinet 
aA»r  they  had  separated  in  their  cabinet  consultation,  and  while  they  were  meet- 
ing together  as  any  other  citizens  might  meet.  It  would  be  as  if,  afiter  you 
adjourned  here,  some  question  should  be  attempted  to  be  put  in  as  to  the  action 
of  the  senate  because  the  senators  had  not  left  the  room.  Again,  I  say  it  was 
simply  a  narration,  and  that  narration  of  his  intent  and  purposes,  his  thoughts, 
expectations,  and  feelings. 

I  do  not  propose  to  argue  it  further  until  I  hear  something  showing  why  we 
•re  lo  distinguish  this  case  from  the  ease  of  Mr.  Perrin,  on  which  you  voted 
yesterday.  Mr.  Perrin  tells  yon  that  on  the  22d  he  waited  for  the  cabinet 
meeting  to  break  up,  and  as  soon  as  it  broke  up  he  went  in  with  Mr.  Selye,  and 
then  the  President  undertook  to  tell  him.  You  said  that  was  no  evidence. 
Now,  when  he  undertook  to  tell  Mr.  Welles,  is  that  any  more  evidence  ?  I  can> 
not  distinguish  the  cases,  and  I  desire  to  hear  them  distinguished  before  I 
attempt  an  answer  to  any  such  distinction. 

Mr.  EvARTS.  Mr.  Chief  Justice  and  Senators,  certainly  nothing  has  yet  pro- 
ceeded from  the  mouth  of  this  witness  which  has  shown  that  the  act  of  removal 
of  Mr.  Stanton  or  of  appointment  of  Oeneral  Thomas  had  taken  place  with- 
out previous  advice  from  the  cabinet.  However  that  fact  may  be,  nothine  as 
yet  nas  been  said  to  show  it.  All  that  has  been  proved  is  that  Mr.  Welles  had 
t  not  before  that  heard  of  the  fact  that  he  had  been  removed. .  That  is  all  as  it 
now  stands.    I  merely  correct  that  impression  for  the  moment. 

So,  too,  I  wish  no  misunderstanding  as  to  the  situation  of  the  members  of  the 
cabinet  toward  the  President,  as  being  still  in  their  cabinet  meeting  with  unfin- 
ished, unadjourned  counsel.  I  think  the  honorable  manager  is  a  little  in  diffi- 
culty on  that  point  from  having  an  impression  beyond  the  case  as  it  was  left 
by  the  witness  when  he  left  the  stand  before  the  recess,  and  not  attending  to 
the  differences  made  by  his  answers  to  my  questions  since  he  returned,  my 
desire  being  to  get  at  the  precise  fact. 

Now,  then,  it  stands  thus,  that  at  a  cabinet  meeting  held  on  Friday,  the  2l8t 
of  February,  when  the  routine  business  of  the  different  departments  was  over, 
and  when  it  was  in  order  for  the  President  to  communicate  to  his  cabinet  what- 
ever he  desired  to  lay  before  them,  the  President  did  communicate  this  fact  of 
the  removal  of  Mr.  Stanton  and  the  appointment  of  General  Thomas  ad  interim, 
and  that  thereupon  his  cabinet  officers  inquired  as  to  the  posture  in  which  the 
matter  stood,  and  as  to  the  situation  of  toe  office  and  of  the  conduct  of  the 
retiring  officer.  Here  we  get  rid  of  the  suggestion  that  it  is  a  mere  communi- 
cation to  a  casual  visitor  which  made  the  staple  of  the  argument  yesterday  against 
the  introduction  of  the  evidence  as  to  the  conversation  with  Mr.  Perrin  and  Mr. 
Selye.    We  now  present  you  the  communication  made  by  the  President  of  the 


IMFBACHMENT  OF  THE  FBESIDENT.  669 

United  States  while  this  act  waa  in  the  vety  prooesa  of  ezecntion,  while  it  waa 
jet,  as  we  say  ia  law,  infieri^  being  done. 

It  being  in  Jieri^  the  Freaideut  commnnieatea  the  fact  how  this  public  trans- 
action has  been  performed  and  ia  going  on,  and  we  are  entitled  to  that  as  a  part 
of  the  res  gestas  in  its  sense  of  a  governmental  act,  with  all  the  benefit  that  can 
come  from  it  in  any  future  consideration  yon  are  to  give  to  the  inatU'r  as  bearing 
upon  the  merits  and  the  gnilt  or  innocence  of  the  President  in  the  premises.  It 
bears,  as  we  say,  directly  upon  the  question  whether  there  had  been  any  other 
purpose  than  the  placing  of  the  office  in  a  proper  condition  for  the  public  ser- 
vice according  to  the  announcement  of  the  President  aa  his  intention  when  he 
conversed  with  General  Sherman  in  the  January  preceding ;  and  it  negatives 
all  idea  that  at  the  time  that  .Greneral  Thomas  to  Mr.  Wilkeson  or  to  the 
Dakota  delegate,  Mr.  Burleigh,  was  spying  or  suggesting  anything  of  force,  the 
President  was  the  author  of,  or  was  responsible  for,  his  statements.  The  truth 
is,  it  presents  the  transaction  as  wholly  and  completely  an  orderly  and  peaceful 
movement  of  the  President  of  the  United  States,  as  in  fact  it  was,  and  no  evi- 
dence has  been  given  to  the  contrary,  of  any  occurrence  disturbing  that  peace- 
ful order,  and  as  the  situation  in  which  its  completion  left  the  matter  in  the 
mind  of  the  President  up  to  that  point  of  time. 

Mr.  Curtis.  Mr.  Chief  Justice,  I  desire  to  add  to  what  my  colleague  haa 
said  a  very  few  observations  of  a  slightly  different  character  from  those  which 
he  has  addressed  to  the  Senate.  We  are  anxious  that  this  testimony  now 
offered  should  be  distinguished  in  the  apprehension  of  the  Senate,  as  it  is  in 
our  own,  from  an  offer  of  advice,  or  from  the  giving  of  advice  by  the  cabinet 
to  the  President.  We  do  not  place  our  application  for  the  admiHsion  of  this 
evidence  upon  the  ground  that  it  is  an  act  of  giving  advice  by  his  councillors  to 
the  President.  We  place  it  upon  the  ground  that  this  was  an  official  act  done 
by  the  President  himself  when  he  made  a  communication  to  his  councillors  con- 
cerning this  change  which  he  had  made  in  one  of  their  numbed;  that  that  was 
strictly  and  purely  an  official  act  of  .the  President,  done  in  a  proper  manner,  the 
subject-matter  of  which  each  of  those  councillors  was  interested  in  in  his  public 
capacity,  and  which  it  was  proper  for  the  President  to  make  known  to  them  at 
the  earliest  moment  when  he  could  make  such  a  communication. 

Now  I  wish  to  say  a  word  in  respect  to  the  character  of  this  council,  in  reply 
to  the  remarks  of  the  honorable  manager  concerning  the  con^^titntional  rights 
and  powers  of  the  President  in  respect  to  them.  I  understand  the  honorable 
manager  to  have  rested  his  views  concerning  the  constitutional  character  of  those 
councillors  upon  what  he  understands  to  be  Mr.  Jefferson's  opinions  and  prac- 
tice. I  wish  to  bring  before  the  Senate  in  this  connection,  and  somewhat  in 
advance  of  the  queeition  which  will  presently  arise  respecting  advice  given  by 
these  officers,  the  practice  of  this  government  concerning  such  a  council ;  and  I 
beg  to  refer  the  Senate,  in  the  first  place,  to  a  passage  from  the  Federalist.  In 
its  commentary  upon  that  provision  of  the  Constitution  which  enables  the  Presi- 
dent to  require  the  opinion  in  writing  *'  of  the  principal  officer  in  each  of  the 
executive  departments  upon  any  subject  relating  to  the  duties  of  their  respective 
offices,"  I  read  from  Dawson's  edition  of  the  Federalist,  pages  516,  517. 

Mr.  Johnson.  Whatis  the  nnmberf 

Mr.  Curtis.  Number  .73.     The  author,  in  the  first  place,  quotes  what  I  have 
.  read  from  the  Constitution,  and  then  makes  this  remark,  and  passes  from  the 
subject  as  requiring  no  further  discussion  or  examination  : 

This  I  conuider  as  a  mere  redundancy  in  the  plan ;  as  the  right  for  which  it  provides 
would  result  of  itself  from  the  office. 

Mr.  Johnson.  That  is  by  Mr.  Hamilton. 

Mr.  Curtis.  That  is  Mr.  Hamilton.    Now,  in  respect  to  the  practice  of  this 
government,  and  particularly  the  practice  of  Mr.  Jeffenon»  in  its  relations  to  what 
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had  preceded  under  other  Presidents.  I  beg  leave  to  refer  to  Mr.G.  T.  Cartis's 

History  of  the  Constitution,  volume  2,  page  409,  note :  ^  ^T/n/^^^^^  '" 

Those  who  are  Dot  Ikmiliar  with  the  iireeise  structure  of  the  American  f^vnrament  will 
probably  be  mupriMd  to  learn  that  what  is  in  praetioe  sometimee  called  the  '*  cabinet  **  has  no 
constitntional  existence  as  a  directory  body,  or  one  that  can  decide  anything.  The  theory 
of  our  government  is,  that  what  belongs  to  the  execntive  power  is  to  be  exercised  by  the 
uncontrolled  will  of  the  President.  Acting  upon  the  dause  of  the  Constitntlon  which  empow- 
en  the  President  to  call  for  the  opinions  in  writing  of  the  heads  of  departments.  Washington, 
the  first  President,  commenced  the  practice  of  takmff  their  opinions  in  separate  oonsuitati<m; 
and  he  also,  upon  important  occasions,  assembled  tnem  for  oral  discussion  in  the  form  of  a 
council.  After  having  heard  the  reasons  and  opinions  of  each  he  decided  the  course  to  be 
pursued. 

And  I  may  mention  here  in  passing,  that  if  eenators  have  the  curiosity  to 
look  into  the  hiato^  of  the  perioa  they  will  find  that  the  latter  course  was  pur- 
sued by  General  .Washington,  especially  toward  the  close  of  his  first  and  daring 
his  second  administrations,  on  very  important  occasions,  one  of  the  most  promi- 
nent of  which  was  the  difficulty  with  the  French  minister,  M.  Genet,  and  the 
course  that  was  pursued  t>y  the  government  growing  out  of  those  complications. 
The  author  proceeds : 

The  second  President,  Mr.  John  Adams,  followed  substantially  iho  same  practice.  The 
third  President.  Mr.  Jefferson,  adopted  a  somewhat  di^erent  practice.  When  a  question 
ooenrred  of  sufficient  ma^^itude  to  require  the  opinions  of  all  toe  heads  of  departments,  be 
called  them  togetlier,  had  the  subject  discussed,  and  a  vote  taken,  in  which  he  counted  hin- 
self  but  a8  one.  But  he  always  seems  to  have  considered  that  he  had  the  power  to  decide 
ac^nst  the  opinion  of  his  cabinet  That  he  never  or  rarely  exercised  it  was  owing  partly  to 
the  unanimity  of  sentiment  that  prevailed  in  his  cabinet,  and  to  his  desire  to  preserve  that 
unanimity,  and  partly  to.  his  disinclination  to  the  exercise  of  personal  power.  When  there 
were  dififerences  of  opinion  he  aimed  to  produce  a  unanimona  result  b^  discussion,  and  almost 
always  succeeded.    But  he  admits  that  this  practice  made  the  Executive,  in  fact,  a  directory. 

And  then  references  are  g^ven  to  Mr.  Jefferson's  works  in  support  of  this 
statement.  The  author  does  not  continue  to  speak  of  the  subsequent  practice 
of  the  government,  as  that,  no  doubt,  was  considered  to  be  very  familiar,  bis 
pnrpose  being  merely  to  point  out  the  origin  of  these  two  practices  ;  the  one 
being  that  the  members  of  the  cabinet  were  called  together  and  a  consultation 
held,  and  then,  as  the  result  of  that  consultation,  the  President  decided ;  the 
other  practice  being  that  a  vote  was  taken  in  the  cabinet,  the  President  himself 
ordinarily  counting  as  one  in  that  vote,  but  always  understanding  that  he  had 
the  power,  if  he  thuught  proper  to  exert  it,  to  decide  the  question  independently 
of  the  votes  of  the  cabinet.  That,  I  understand,  has  continued  to  be  the  practice 
from  Mr.  Jefferson's  time  to  the  present  day,  and  including  all  the  Presidents 
who  have  intervened  daring  that  period. 

I  have  made  these  remarks  because  they  seem  to  me  to  have  an  application, 
pot  merely  to  the  testimony  now  offered,  but  to  other  evidence  which  we  shall 
have  occasion  to  present  to  the  Senate  subsequently.  They  are  pertinent  to  the 
question  now  under  consideration,  for  they  go  to  show  that,  under  the  Constitu- 
tion and  laws  of  the  United  States,  as  practiced  on  by  every  President,  includ- 
ing General  Washington  and  Mr.  Adams,  cabinet  ministers  were  assembled  by 
them  as  a  council  for  the  purposes  of  consultation  and  decision ;  and,  of  course, 
when  thus  assembled,  a  communication  made  to  them  by  the  President  of  the 
United  States  concerning  an  important  official  act  which  was  then  in  Jien,  in 
process  of  being  executed  and  not  yet  completed,  is  itself  an  official  act  of  the 
President,  and  we  submit  to  the  Senate  that  we  have  a  right  to  prove  it  in  that 
character. 

A  reference  has  been  made  by  the  honorable  manager  to  attempts  which  have 
sometimes  been  made  in  England  by  ministers  to  defend  themselves  under  the 
orders  of  the  king.  Everybody  who  understands  the  British  constitution  knows 
that  that  is  in  the  nature  of  the  government  an  absurdity.  The  king  is  not 
responsible ;  the  ministers  are ;  and  therefore  any  order  which  the  king  ffives 
contrary  to  law  is  executed  by  his  ministers  on  their  own  responsibility,  and  not 
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upon  that  of  the  sovereign.  In  the  United  States  it  is  wholly  otherwise ;  the 
responsibility  is  on  the  President;  bat  among  other  responsibilities  which  it 
involves  is  the  responsibility  to  seek  and  weigh  and  consider  the  advice  which 
it  is  proper  for  him  to  receive. 

Mr.  Manager  Butlbr.  Mr.  President,  I  shall  not  pursue  the  diijcussion  as  to 
whether  advice  given  by  the  cabinet  to  the  President  would  be  competent, 
because  it  is  agreed  by  the  counsel  for  the  President  last  up  that  thi.s  was  neither 
to  get  advice,  uor  was  there  anything  in  the  nature  of  advice. 

It  is  said,  that  it  is  an  official  act.  I  had  supposed  up  to  this  moment — ay, 
and  I  suppose  now — that  there  is  no  act  that  can  be  called  an  official  act  of  an 
officer  which  is  not  an  act  required  by  some  law  or  some  duty  imposed  upon 
that  officer.  Am  I  right  in  my  ideas  of  what  is  an  official  act  ?  It  is  not  every 
volunteer  act  by  an  officer  that  is  official.  Frequently  such  acts  are  officious, 
not  official.  An  official  act,  allow  me  to  say,  is  an  act  which  the  law  requires, 
or  a  duty  which  is  enjoined  upon  the  officer  by  some  law,  or  some  regulation,  or 
in  some  manner  as  a  duty.  Will  the  learned  counsel  tell  the  Senate  what 
constitutional  provision,  what  statute  provision,  what  practice  of  the  govern- 
ment requires  the  President  at  any  time  to  inform  his  cabinet  or  any  member 
of  them  whatever  that  he  has  removed  one  man  and  put  in  another,  and  that 
that  other  man  is  in  office  ?  If  there  is  any  such  law  it  has  escaped  my  atten- 
tion.    I  am  not  aware  of  it. 

The  only  law  that  ever  has  been  made  on  this  subject  is  the  law  of  March  2, 
1867.  which  requires  the  President  to  inform  one  member  of  his  cabinet,  to 
wit,  the  Secretary  of  the  Treasury,  when  ho  suspends  an  officer,  and  then  re- 
quires the  Secretary  of  the  Treasury  to  inform  the  accounting  officers  of  the 
treasury,  so  that  that  suspended  officer  shall  by  no  accident  get  his  salary.  Up 
to  that  time  there  never  was  any  law  requiring  any  such  information,  and  that 
law  is  a  special  one  for  a  special  purpose ;  and,  in  the  case  of  the  suspension  of 
Mr.  Stanton,  was  carried  out  by  the  President,  he  sending  to  the  Secretary  pri- 
vately— specially,  I  should  say,  rather  than  privately — sending  to  the  Secre- 
tary specially  the  fact  that  there  had  been  such  removal,  and  the  Secretary,  as 
we  have  proved  by  Mr.  Creecy,  informed  his  subordinates,  as  the  act  of  March 
2,  1867,  the  tenure  of  civil  office  act,  required. 

If  I  am  right,  senators,  and  there  is  no  official  duty  on  the  President  to  inform 
his  cabinet,  whether  in  session  or  out  of  session,  whether  just  as  they  broke  up 
or  after  they  had  got  through  the  routine  of  business,  or  at  any  other  time,  as 
to  such  a  proceeding  on  his  part,  then  I  undertake  to  say  it  is'  not  an  official  act ; 
it  is  an  act  required  by  no  law,  by  no  practice,  so  far  as  it  is  in  evidence  here, 
and  by  no  duty. 

Now,  then,  what  is  offered  ?  He  had  done  the  act.  While  the  counsel  took 
exception  to  my  stating  to  the  Senate  that  it  was  in  evidence  that  this  was  not 
a  consultation  of  the  cabinet,  that  the  cabinet  bad  never  consulted  upon  the 
removal  of  Mr.  Stanton  in  the  manner  and  form  in  which  it  was  done,  and  that 
was  fairly  to  be  gathered  from  Mr.  Secretary  Welles's  testimony,  yet,  I  observe 
that  he  did  not  state  to  the  Senate  that  the  cabinet  ever  was  consulted  with 
upon  the  question  of  removing  Mr.  Stanton  in  manner  and  form  as  it  was  done  ; 
and  whenever  he  or  anybody  does  state  it,  I  have  the  President's  declarations, 
which  I  can  prove,  that  it  was  not  so.  Therefore,  I  assume  it  never  will  be 
stated. 

Now,  then,  what  is  offered  ?  Stanton  has  been  removed  by  the  act  of  the 
President ;  and  thereupon,  without  asking  advice^because  that  is  expressly 
waived  by  the  learned  counsel  last  addressing  us— ^aot  as  a  matter  of  advice,  the 
President  gives  information.  Now,  how  can  that  information  be  evidence  ? 
How  can  he  make  it  evidence  i  The  information  is  required  by  no  law ;  was 
given  for  no  purpose  to  carry  out  any  official  duty ;  was  the  mere  narration  of 
what  the  President  chose  to  narrate  at  that  time. 
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More  than  that,  sir;  it  is  said  that  thifl  mnst  prove  the  case  of  the  PresideDt ; 
and  the  gravity  with  which  it  was  argned  hj  botn  counsel  shows  the  importanee 
they  place  upon  it.  It  is  said  this  most  prove  the  case  of  the  President,  because 
it  proves  that  then  he  had  no  idea  of  using  force.  I  should  have  no  objection 
to  grant  that  at  that  moment  he  had  no  idea  of  using  force,  because  be  at  that 
time  supposed  thftt  Mr.  Stanton  had  yielded  the  office,  and  there  was  no  occasion 
to  use  rorce. 

Therefore  he  had  no  idea  of  force  at  that  moment  of  time,  if  he  told  the  truth. 
He  says,  *'  Stanton  is  out  and  Thomas  is  in ;  and  it  is  all  settled."  Then  be 
did  not  mean  to  use  force.  But  what  did  he  mean  to  do  in  case  Stanton  resisted^ 
as  Stanton  did  resist?  That  is  the  question  for  the  Senate.  What  did  he  con- 
template ?  What  had  been  in  his  mind  1  General  Sherman  lets  it  out  here 
that  he  and  the  President  said  something  about  force.  General  Sherman  uses 
the  word  '*  force.''  Where  did  he  get  that  idea  1  Sherman,  with  great  caution, 
says,  "  I  agree  that  I  do  not  know  that  he  said  anything  from  which  I  got  the 
idea  of  force ;  so  that  I  could  say  what  he  said,  or  that  he  said  anything  from 
which  I  had  a  right  to  infer  it."  But  he  said  something  from  which  Sherman 
did  infer  it,  and  he  put  the  word  *'  force"  here  before  you  of  his  own  free  will 
and  accord.  It  bore  on  his  mind ;  and  when  the  learned  senator  [Mr  Howakd] 
asked  what  force  was  meant,  what  did  the  President  say  about  force,  Sherman 
said-^I  give  the  substance  now — **  I  cannot  say  what  he  said  that  would  justify 
me  in  using  the  word  *  force.' "  The-  record  is  before  you,  senators.  You  will 
correct  me  if  I  am  wrong ;  but  I  think  I  am  exactly  right  in  substance. 

That  testimony  being  in,  and  other  testimony,  how  does  the  President's  nar- 
ration, after  he  thought  Stanton  had  given  up  the  office  peaceably,  (when,  if  I 
may  use  a  common  phrase,  he  was  chuckling  over  the  fact  to  his  cabinet  that 
he  had  got  possession  of  the  office  easier  than  he  expected  to  do, )  form  a  piece 
of  evidence  in  this  case  ?  How  can  it  be  put  in  ?  Senators,  you  may  think 
this  piece  of  evidence,  and  perhaps  you  in  some  of  your  decisions  have  pro- 
ceeded upon  that  hypothesis — I  have  no  right  to  know,  but  I  trust  without 
offence  I  may  suggest  it — you  may  think  that  this  particular  piece  of  evidence 
does  not  weigh  much,  and  that,  perhaps,  it  is  best  to  let  it  in  because  it  does 
not  weigh  much.  But  the  counsel  on  the  other  side  think  it  weighs  heavily, 
for  both  of  them  argue  it  with  great  care.  I  say  you  may  put  it  upon  that 
ground ;  but  it  lays  the  foundation  for  other  information,  other  declarations  to 
the  other  members  of  the  cabinet ;  and  I  do  not  know  where  you  can  stop ;  and 
whenever  you  attempt  to  stop  you  simply  involve  yourselves,  I  respectfully 
submit,  in  an  inconsistency,  that  you  ruled  in  what  was  said  to  Mr.  Welles  and 
refused  to  rule  in  what  was  said  to  Mr.  A  or  Mr.  B  thereafter ;  for  it  is  impos- 
sible, in  my  judgment,  to  distinguish  the  cases. 

As  yet  I  have  not  heard  any  legal  distinction  between  the  case  of  Perrin  and 
the  case  of  Welles,  between  what  was  said  to  Perrin  and  what  was  said  to 
Welles.  The  only  distinction  is  that  one  was  a  cabinet  officer  and  the  other 
was  not ;  but  is  that  a  legal  distinction,  when  thoy  themselves  admit  that  it 
was  not  submitted  to  the  cabinet  officer  for  the  purpose  of  asking  advice,  or  for 
any  like  purpose  ?  It  is  a  mere  piece  of  information.  Nor  do  they  stop  there. 
They  then  propose  to  put  in  what  the  President  thought  he  would  do.  That 
is  the  offer.  Now  can  that  be  evidence  ?  Can  you  distinguish  it  from  the  case 
of  Perrin  yesterday ;  I  mean  by  any  legal  distinction  ? 

Mr.  EvARTS.  Mr.  Chief  Justice  and  Senators,  I  connected  this  piece  of  evi- 
dence, which  I  suppose  may  rightfully  be  introduced  as  a  part  of  the  action  of 
the  President,  with  previous  testimony  that  had  been  given  as  to  what  his 
expectation  was  would  happen  on  the  part  of  Mr.  Stanton  when  he  should  make 
an  order  for  his  removal,  as  made  known  to  us  in  the  testimony  of  General 
Sherman;  and  I  cannot  consent  to  that  testimony  being  either  misconceived  or 
misrepresented.    That  witness  said  "something  was  said  about  force,  and  then 
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the  President  said  there  will  bo  no  occasion  for  that,  because  Mr.  Stanton  will 
retire;"  and  in  answer  to  the  question  of  the  honorable  senator  from  Michigan 
as  to  what  was  said  about  force,  the  witness  assumed  to  himself  that  all  that 
was  said  about  force,  all  that  had  the  idea  of  force  in  it,  proceeded 
from  himself  in  the  form  of  his  question  as  to  what  would  happen  in  case  Mr. 
Stanton  should  .resist  or  refuse,  and  then,  not  only  by  an  absolute  exchision  of 
the  idea  that  the  President  used  any  words  of  force  from  his,  the  Presideut's, 
mouth,  or  raised  a  notion  that  there  might  be  an  opportunity  or  occasion  for 
force,  proceeded  to  say,  with  that  precision  which  marked  all  his  reflective  and 
deliberate  testimony,  <*The  President  did  not  convey  to  my  mind  any  idea  that 
force  was  to  be  used." 

Tl^  Chikf  Justicb.  Senators,  the  Chief  Justice  thinks  that  this  evidence 
is  admissible.  It  has,  as  he  thinks,  important  relations  to  the  res  gestm,  the 
very  transaction  which  forms  the  basis  of  several  of  the  articles  of  impeachment, 
and  he  thinks  it  also  entirely  proper  to  be  taken  into  consideration  in  forming 
an  enlightened  judgment  upon  the  intent  of  the  President.  He  will  put  the 
question  to  the  Senate  if  any  senator  desires  it.  > 

Mr.  Crag  IN.  I  ask  for  the  yeas  and  nays  upon  it.  If  it  is  in  order  I  will  ask 
that  the  offer  to  prove  made  yesterday  in  the  case  of  the  witness  Perrin  may  be  read. 

The  yeas  ana  nays  were  ordered. 

The  Ohibp  Justice.  No  debate  is  in  order.  The  Secretary  will  call  the  rolL 
'  Mr.  CoNNBSs.  The  senator  from  New  Hampshire  calls  for  the  reading  of  a 
question. 

The  Chief  Justice.  What  question? 

Mr.  Conn  ESS.  The  question  proposed  to  be  put  yesterday  to  another  witness, 
"which  was  then  voted  upon. 

The  Chief  Justice.  The  Secretary  will  read  the  question. 

The  chief  clerk  being  unable  to  find  the  written  offer  yesterday  submitted— 

Mr.  Manager  BuTLBR.  Here  is  the  Globe.     You  can  read  it  from  that. 

The  chief  clerk  read  the  offer  to  prove  in  the  case  of  the  witness  E.  0. 
Perrin,  yesterday,  from  the  Olobe,  as  follows : 

We  offer  to  prove  that  the  President  then  stated  that  he  had  issued  an  order  for  the 
removal  of  Mr.  Btauton  and  the  employment  of  General  Thomas  to  perform  the  duties  ad 
interim ;  that  thereupon  Mr.  Perrin  said,  **  Snppoainj^  Mr.  Stanton  should  oppose  the  order  ?*^ 
The  President  replied,  **  There  is  no  danger  of  that,  for  General  Thoman  is  alrealy  in  the 
office."  He  then  addt'd,  **It  is  only  a  temporary  arrangement ;  I  shall  send  in  to  tho  Senate 
at  once  a  good  name  for  the  office." 

Mr.  CoNKLiNG.  What  was  the  time  referred  to  in  that  question? 

Mr.  SuMNE^.  What  was  the  vote  of  the  Senate  on  that? 

The  Chibk  Justicr.  The  Secretary  will  read  the  vote  of  the  Senate  on  Uiat 
subject. 

The  Sbcrbtary.  On  this  question  the  yeas  were  9  and  the  nays  37. 

Mr.  Trumbull.  I  should  like  to  know  how  the  Senator  from  Massachusetts 
voted  upon  it.     [Laughter.  | 

The  Chief  Justice.-  The  Secretary  will  read,  in  answer  to  the  question, 
the  vote  in  full. 

Mr.  Sherman.  I  object.     All  this  is  in  the  nature  of  arguments 

The  CiiiBP  Justice.  The  Chief  Justice  thinks  it  all  out  of  order;,  bat  lest 
there  might  be  some  misapprehension  he  did  not  interpose. 

Mr.  Hov^AUD.  I  should  like  to  hear  a  word  further  from  the  counsel  for  the 
accused  upon  the  subjects  embraced  in  the  questions  which  I  send  to  the  desk 
and  ask  the  Secretary  to  read  before  I  vote  on  the  question  under  consideration. 

The  chief  clerk  read  as  follows  : 

In  what  way  does  the  evidence  the  counsel  for  the  accused  now  offer  meet  any  of  the 
allegations  contained  in  the  impeachment  ? 
How  does  it  affect  the  gravamen  of  any  one  of  the  charges  ? 

Mr.  EvARTS.  The  seuators  will  perceive  that  this  question  anticipates  a  verj 
43  IP 
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extensive  field  of  inquirj,  first  as  to  what  the  gravamen  of  all  these  articles  is ; 
and  secondly,  as  to  what  shall  finally  be  determined  to  be  the  limits  of  law  and 
fact  that  properly  press  upon  the  issues  here ;  bat  it  is  enough  to  say,  probably, 
as  we  have  every  desire  to  meet  the  question  with  all  the  intelligence  that  we 
can  command,  at  the  present  stage  of  the  matter,  without  going  into  these 
anticipations,  that  it  bears  upon  the  question  of  the  intent  with  which  this  act 
was  done,  as  being  a  qualification  of  the  act  in  the  President's  mind  at  the  time 
he  announces  it  as  complete.  It  bears  on  the  conspiracy  articles,  and  it  bears 
«pon  the  eleventh  article,  even  if  it  should  be  held  that  the  earlier  articles,  upon 
the  mere  removal  of  Mr.  Stanton  and  the  appointment  of  Greneral  Thomas,  are  to 
cease  in  the  point  of  their  inquiry,  intent,  and  all,  with  the  conpummation  of  the  acts. 

Mr.  Manager  Wilson.  A  question  was  asked  by  a  member  of  the  Senate  as 
to  the  date  of  the  conversation  between  the  President  and  Mr.  Perrin.  That 
was  on  the  2l8t ;  but  a  few  moments  after  the  conversation  between  the  Presi- 
dent and  Mr.  Welles. 

The  Chief  Justicb.  The  Chief  Justice  will  restate  to  the  Senate  the  ques- 
tion as  it  presents  itself  to  his  mind.  The  question  yesterday  had  reference  to 
llie  intention  of  the  President,  not  in  relation  to.  the  removal  of  Mr.  Stanton,  as 
the  Chief  Justice  understood  it,  but  in  relation  to  the  immediate  appointment 
of  a  successor  by  sending  in  the  nomination  of  Mr.  Ewiog.  The  question  to- 
day relates  to  the  intention  of  the  President  in  the  removal  of  Mr.  Stanton  ;  and 
it  relates  to  a  communication  made  to  his  cabinet  after  the  departmental  busi-* 
ness  had  closed,  but  before  the  cabinet  had  separated.  The  Chief  Justice  is 
clearly  of  opinion  that  this  is  a  part  of  the  transaction,  and  that  it  is  entirely 
proper  to  ta&e  this  evidence  into  consideration  as  showing  the  intent  of  the  Presi- 
dent in  his  acts.    The  Secretary  will  call  the  roll. 

Mr.  Morton.  I  should  like  to  hear  the  proposition  read.     I  was  not  in. 

The  Chief  Justicb,  (to  the  Secretary.)     Kead  the  proposition. 

The  chief  clerk  read  as  follows  : 

We  offier  to  prove  that  on  tfaia  bc4Ui8ion  the  l^resident  commuDicsted  to  Mr.  Welles,  and 
the  other  members  of  his  cabinet,  before  the  meeting  broke  up,  that  he  had  removed  Mr. 
Stanton  and  appointed  General  Thomas  Secretary  of  War  ad  interim ;  and  that,  upon  the 
inquiry  by  Mr.  Welles  whether  General  Thomas  was  in  possession  of  the  office,  the  Presi- 
'dent  rephed  that  he  was;  and  upon  farther  question  of  Mr.  Welles,  whether  Mr.  Stanton 
acquiesced,  the  President  replied  that  he  did  ;  all  that  he  required  was  time  to  remove  his 
papers. 

The  question  heing  taken  hyyeas  and  nays,  resulted — ^yeas,  26;  nays,  23;  as 
follows : 

Yeas — Messrs.  Anthony,  Bayard,  Bnckalew,  Cole,  Conklin^,  Corbett,  Dayis,  Dixon, 
Doolittle,  Fessendeii,  Fowler,  Grimes,  Hendricks,  Johnson,  McCreery,  Morton,  Patterson 
of  Tennessee,  Ross,  Sanlsbary,  Sherman,  Spragae,  Sumner,  Trumbull,  Van  Winkle,  VickAfs, 
and  WiUey— 26. 

Na>s~  Messrs.  Cameron,  Cattell,  Conness,  Crag^n,  Drake,  Edmunds,  Ferry,  Freling- 
hnysen,  Harlan,  Howard,  Howe,  Morgan,  Morrill  of  Maine.  Morrill,  of  Vermont,  Patterson 
of  New  Hampshire,  Pomeroy,  Ramsey,  Stewart,  Thayer,  Tipton,  Williams,  Wilson,  and 
Yates— 23. 

Not  voTiNG—Messrs.  Chandler,  Henderson,  Norton,  Nye,  and  Wade — 5. 

The  Chii£F  Justicb.  On  this  question  the  yeas  are  26.  and  the  nays  are  23. 

Mr.  Ohandlkb,  (who  had  jast  entered  the  chamber.)  Mr.  President 

The  Chikp  Justice.  It  Is  too  late.  The  result  has  been  announced.  The 
yeas  have  it ;  and  the  question  is  admitted. 

Mr.  EvARTS,  (to  the  witness.)  Please  state,  Mr.  Welles,  what  communication 
was  made  by  the  President  to  the  cabinet  on  the  subject  of  the  removal  of  Mr. 
Btanton  and  the  appointment  of  General  Thomas,  and  what  passed  at  that  time? 

The  WiTNKss.  As  I  remarked,  after  the  departmental  business  had  been  dis- 
posed of,  the  President  remarked,  as  usual,  when  he  has  anything  to  communi- 
cate himself,  that  before  they  separated  it  would  be  proper  for  him  to  say  that 
he  had  removed  Mr.  Stanton  and  appointed  the  Adjutant  General,  Lorenzo 
Thomas,  Secretary  ad  interim.    I  asked  whether  Gkneral  Thomas  was  in  pos- 
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seBaion.  The  President  said  he  was ;  that  Mr.  Stanton  required  some  little  time 
to  remove  his  writings,  his  papers.  I  said  perhaps,  or  I  asked,  "  Mr.  Stan  Ion, 
then,  acquiesces  V*    fie  saio  he  did,  as  he  understood  it. 

Q.  Was  it  a  part  of  the  President's  answer  that  all  he  required  was  timo  to 
remove  his  papers  ? 

A.  The  President  made  that  remark  when  I  inquired  in  relation  to  posses- 
sion, that  he  merely  wanted  time  to  remove  his  papers — some  private  papers 
and  matters,  I  think. 

Q.  Was  the  time  at  which  this  announcement  of  the  President  was  made  in 
accordance  with  the  ordinary  routine  of  your  meetings  as  to  such  matters  ? 

A.  It  was.     The  President  usaally  communicates  after  we  have  got  through. 

Q.  After  yon  have  got  through  with  the  several  departmental  affairs  ? 

A.  Yes,  sir ;  he  then  states  what  he  has  to  communicate. 

Q.  Now,  sir,  one  moment  to  a  matter  which  you  spoke  of  incidentally.  You 
were  there  the  next  memiiig  about  noon  ? 

A.  I  was. 

Q.  Did  you  then  see  the  appointment  of  Mr.  Ewing  ? 

A.  I  did. 

Q.  Was  it  made  ont  before  you  came  there,  or  after,  or  while  you  were  there  T 

A.  While  I  was  there. 

Q.  And  you  then  saw  it  1 
'  A.  I  saw  it. 

Mr.  Johnson.  What  time  of  the  day  was  that  ? 

The  Witness.  It  was  about  12.  The  Attorney  General  was  there,  and 
said  that  he  must  be  at  the  Supreme  Court.  He  had  not  more  than  time  to  get 
to  the  court. 

By  Mr.  Evarts: 

Q.  Did  not  the  Supreme  Court  meet  at  11  ? 

A.  I  do  not  know.  He  had  business  which  required  him  to  be  at  the 
Supreme  Court  at  12  o'clock,  I  think.     He  was  there  up  to  that  time. 

Q.  Did  you  become  aware  of  the  passage  of  the  civil- tenure  act,  as  it  is  called, 
at  or  about  the  time  that  it  passed  Congress  1 

A.  I  was  aware  of  it. 

Q.  Were  you  present  at  any  cabinet  meeting  at  which,  after  the  passage  of 
that  act,  it  became  the  subject  of  consideration  ? 

A.  Yes  ;  on  two  occasions. 

Q.  Who  were  present,  and  when  was  the  first  occasion  T 

A.  The  first  occasion  when  it  was  brought  before  the  cabinet  was  Friday,  I 
think,  the  26th  of  February,  1867.     It  was  at  a  cabinet^  meeting  on  Friday. 

Q.  Who  were  present  ? 

A.  I  think  all  the  cabinet  were. 

Q.  Was  Mr.  Stanton  there  1 

A.  Mr.  Stanton  was  there,  I  think,  on  that  occasion.  I  might  state,  perhaps^ 
that  the  President  said  he  had  two  bills  which  he  wanted  the  advice  of  the  cab- 
inet about.     One  of  them  consumed  most  of  the  tim6  that  day. 

Mr.  Manager  Butlbb.  The  point,  I  believe,  is  as  to  what  took  place  there,  f 

ByMr.  EvABTS: 

Q.  This  civil-tenure  act  was  the  subject  of  consideration  there  ? 

A.  It  was  submitted. 

Q.  How  was  it  brought  to  the  attention  of  the  cabinet  t 

A.  By  the  President. 

Q.  As  a  matter  of  consideration  in  the  cabinet  ? 

A.  For  consultation ;  for  the  advice  and  the  opinion  of  the  members. 

Q.  How  did  he  submit  the  matter  to  your  consideration  ? 

Mr.  Manager  Butlbb.  If  that  involves  anything  that  he  said — 

Mr.  EvABTS.  Yes,  it  does. 


N» 
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Mr.  Manager  Butlbr.  Now,  we  should  like  to  have,  so  that  we  may  not  din- 
C1188  this  matter  in  the  dark,  the  offer  put  in  writing  ;  but  we  object  to  anything 
that  took  place  in  the  cabinet  consultation,  and  in  order  to  have  this  matter 
brought  to  a  point,  we  desire  to  have  the  offer  of  proof  put  in  writing. 

Mr.EvART.s.  We  will  put  the  whole  matter  in  writing. 

The  offer  was  reduced  to  writing  and  read  by  the  Secretary,  as  follows  : 

We  offer  to  prove  that  the  President,  at  a  meeting;  of  the  cabinet  while  the  bill  was  before 
the  President  lor  his  approval,  laid  before  the  cabinet  the  tenure- of-civil-office  bill  for  their 
consideration  and  advice  to  the  President  respecting  his  approval  of  the  bill;  and  tbereopon 
Ihe  members  of  the  cabinet  then  present  gave  their  advice  to  the  President  that  the  bill  was 
unconstitutional,  and  shpuld  be  returned  to  Congress  with  his  objections,  and  that  the  datj 
of  preparing  a  message,  setting  forth  the  objections  to  the  constitutionality  of  the  bill,  was 
devolved  on  Mr.  8eward  and  Mr.  Stanton ;  to  be  followed  bj  proof  as  to  what  was  done  bv 
the  President  and  cabinet  up  to  the  timo  of  sending  in  the  message. 

•    Mr.  Shbrman.  Does  that  give  the  datel 

Mr.  EvARTS.  It  gives  the  date  as  being  the  time  the  bill  was  before  them  for 
consideration. 

Mr.  CoNKLiNG.  During  the  ten  days  succeeding  its  first  passage  ? 

Mr.  EvARTS.  I  omitted  the  precise  date  because  there  were  two  meetings. 

Mr.  Johnson.  Within  the  ten  days,  1  suppos^? 

Mr.  EvARTS.  Within  the  time  fixed  by  the  Constitution. 

Mr.  Manager  Butler.  I  assumed,  Mr.  President  and  Senators,  for  the  purpose 
of  the  objection,  that  the  time  to  which  this  offer  of  proof  refers  itself  is  during 
the  ten  days  between  the  first  passage  of  the  bill  by  the  two  bouses  and  the 
time  of  its  return,  with  the  objections  of  the  President,  for  redeliberation  and 
reconsideration. 

Mr.  Evarts.  It  is  so  stated. 

Mr.  Manager  Butler.  Upon  this  question  I  only  propose  to  open  the  debate 
in  order  that  my  learned  friends  may  be  possepeed,  so  far  as  I  may  be  able  to 
posfiiess  them,  of  the  grounds  of  our  objection.  The  question  is  whether,  after  t 
law  has  been  passed,  under  the  due  forms  of  law,  the  President  can  show  what 
his  opinions  were,  and  the  opinions  of  his  cabinet,  before  it  was  passed,  as  a 
justihcalion  for  refusing  to  obey  it  and  execute  it.  That  is  the  first  proposition. 
Let  me  restate  it  and  see  if  I  have  made  any  mistake.  It  is  whether  the  Presi- 
ident  can  show  his  opinions  and  those  of  his  cabinet  as  to  the  constitution- 
Jality  of  a  law,  before  the  law  is  passed,  in  order  to  justify  himself  for  refusiag 
to  ob&y  it  and  execute  it  after  it  is  passed. 

1  am  not  now,  in  stating  this  objection,  dealing  with  the  vehicle  of  proof,  bat 
^with  the  quebtion  whether  declarations  in  the  cabinet  can  or  cannot  be  a  mode 
of  proof.  1  ventured  to  say  to  you,  senators,  that  heretofore  the  struggle  has 
been,  on  the  trial  of  impeachments,  whether  the  king's  order  should  sustain  the 
minister ;  and  I  was  somewhat  sharply  reminded  how  familiar  it  was  to  every- 
body that  the  king  could  do  no  wrong  in  the  eye  of  the  British  constitution,  and 
therefore  that,  of  course,  the  ministers  were  responsible.  But  the  question  which 
I  brought  to  your  attention  was  that  the  struggle  in  impeachments  in  former 
times  was  whether  the  king,  not  being  able  to  do  anything  wrong,  when  he  gave 
his  express  order  or  advice  to  the  minister,  could  shield  the  minister ;  and  the 
British  Parliament,  in  the  Earl  of  Danby's  case,  decided  that  it  could  not,  for 
he  produced  for  his  justification  the  order  of  the  king,  and  that  was  thought  to 
be  a  great  point. 

Now,  the  proposition  is.  we  having  got  a  king  who  is  responsible,  to  see  if 
we  cannot  have  the  ministers  shield  the  king.  That  is  the  proposition  :  whether 
the  advice  of  the  cabinet  ministers  can  shield  the  chief ;  in  other  words, 
whether  the  Constitution  has  placed  these  heads  of  departments  around  him  as 
aids  or  shields.  That  is  the  question ;  because  if  that  can  be  done,  then 
impeachment  is  ended  in  this  country  for  any  breach  of  law,  for  there  will  be  no 
Prei^ident  who  cannot  find  cabinets  subservient  enough  to  advise  him  as  he 
wania  to  be  advised,  especially  if  they  are  dependent  upon  his  will,  and  be 
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cannot  be  restrained  by  law  from  removing  them.  If  he  haa  this  power,  as  he  , 
said  he  had,  in  a  message  which  is  appended  as  one  of  his  exhibits,  in  which  . 
he  also  says  that  if  Mr.  Stanton  had  told  him  that  he  thought  that  law  was  > 
constitutional,  he  would  have  removed  him  before  it  went  into  effect,  then  any  i 
President  can  find  a  cabinet  subservient  enough  to  him  to  give  him  advice,  and  > 
if  that  advice  can  shield  him  there  is  an  end 

Mr.  Curtis.  Allow  me  to  interrupt  you,  Mr.  Manager,  to  understand  what 
you  are  saying.     What  message  do  you  refer  to  ? 

Mr.  Manager  Butlbr.  Lest  I  should  make  any  mistake,  perhaps  I  hfid  bet- 
ter read  it. 

Mr.  Curtis.  I  only  want  to  know  what  message  you  refer  to. 

Mr.  Manager  Butlbr.  I  am  perfectly  willing  to  read  it ;  if  you  will  spare 
me  a  moment,  I  will  give  you  the  page.  [Examining  the  official  report.)  I  do 
not  find  it.  I  am  certain,  however,  it  is  in  one  of  the  messages  ;  I  think  in  the 
message  of  December  12,-1867,  you  will  find  the  phrase.  I  refer  to  one  of  tlie 
messages  given  in  evidence  in  this  case  in  which  (and  with  the  leave  of  the 
counsel  and  the  Senate  I  will  take  care  that  the  exact  quotation  appears  in  my 
remarks,)  he  says,  in  substance,  that  if  Mr.  Stanton  had  informed  him  that  he 
would  not  leave  upon  being  asked  under  this  law,  he  would  have  taken  care  to 
remove  him  before  it  went  into  operation,  or  words  to  that  effect.  I  say  if  that 
unlimited  power  can  be  held  by  the  President,  then  he  can  always  defend  him- 
self by  his  cabinet  Let  us  look  at  it  in  the  light  of  another  great  criminal 
whom  you,  sir,  may  be  called  upon  to  try  some  time  or  other.  I  have  no  doubt 
he  had  a  cabinet  around  him  by  whose  advice  he  can  defend  himself  for  most  of 
the  treasons  which  he  committed.     I  have  no  doubt  at  all  upon  that  proposition. 

Let  us  take  it  in  another  view.  I  have  had  gentlemen  say  to  me  upon  this 
question,  <*  Why,  would  you  not  allow  a  military  commander,  who  should  either 
make  a  battle  or  forbear  a  battle,  to  show  that  he  called  a  council  of  officers,  and 
what  their  advice  was,  to  justify  him  in  the  case  of  his  refusal  to  give  baltle  or 
of  his  giving  battle  improvidently  ?"  To  that  I  answer  that  I  would  do  so,  but 
I  make  a  wide  distinction :  I  would  not  let  any  general  call  around  him  his 
staff  officers,  dependent  on  his  breath  for  their  official  existence,  and  allow  them 
to  show  their  opinions  as  a  shield  for  his  acts. 

I  do  not,  as  1  said,  propose  by  any  means  to  argue  this  question.     I  proposed 

simply  when  I  rose  to  x>pen  the  proposition,,  and  I  desire  to  put  in  a  single 

authority  as  a  justification  why  I  did  myself  the  honor  to  say  that  Jefferson 

thought  it  the  better  opinion  that  the  constitutional  right  of  the  cabinet* was  to 

give  opinions  in  writing,  and  that  is  the  better  constitutional  principle.     I  hold 

in  my  hand  Story's  Commentaries  on  the  Constitution,  second  volume,  and  I 

read  the  third  note  to  section  1494  : 

Mr.  Jefferson  has  informed  ns  that  in  Washington's  administration  for  measures  of  diffi- 
cnltj  a  consultation  was  held  with  the  heads  of  departments,  either  assembled  or  takine 
their  opinions  separately,  in  conversation  or  in  writing.  In  his  own  administration  he  fol- 
lowed the  practice  of  assembling  the  heads  of  departments  as  a  cabinet  council ;  but  he  has 
added  that  he  thinks  the  course  of  requiring  the  separate  opinion  in  writing  of  each  head  of 
a  department  is  most  strictly  within  the  spirit  of  the  Constitution,  for  the  other  does  in  fact 
transform  the  Executive  into  a  directory.    (4  Jefferson's  Correspondence,  143,  144.) 

I  have  here,  and  I  only  propose  to  refer  to  it,  in  the  third  volume  of  Adams's 
works,  in  the  appendix,  an  opinion  of  Mr.  Jefferson  furnished  to  General  Wash-  • 
ington  upon  the  question  of  Washington's  right  to  fix  the  grade  of  ambassadors, 
the  right  to  appoint'  being  in  the  Constitution,  and  whether  the  Senate  had  a 
right  to  negative  that  grade  so  fixed  by  the  President. .  There  is  an  example  of 
one  of  the  opini6ns  that  President  Washington  required  of  his  Secretary  of 
State  as  early  as  April  24,  1790,  upon  this  very  question  of  appointment  to 
office,  and  we  have  it.  now  to  be  seen  and  read  oi  ail  men  ;•  whereas  if  it  had 
not  been  lor  this  trial,  we  never  should  have  known  what  the  opinion  of  the 
Secretary  of  the  Navy  was  on  this  great  conatitatbnal  question. 
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Before  I  sit  down  I  will  call  tbe  attention  of  the  learned  coansel  (Mr.  Curtis) 
to  the  message  to  which  I  referred.  It  will  be  found  on  the  46th  page  of  the 
proceedings  of  this  trial,  and  the  words  are : 

If  EDj  one  of  these  gentlemen  bad  then  said  to  me  tbat  he  would  aTail  himself  of  the  pro- 
yieions  of  that  bill  in  case  it  became  a  law,  I  should  not  hare  he&itated  a  moment  as  to  his 
removal. 

Mr.  Curtis.  What  message  is  that  ? 

Mr.  Managefr  Butler.  Of  the  12th  of  December,  1867,  on  the  Buspenaion  of 
Mr.  Stanton.  It  is  in  evidence,  and  will  be  foond  on  the  46th  page  of  the 
proceedings. 

Mr.  EvARTS.  We  understand  that  the  managers  have  exhausted  their  open- 
ing argument  on  this  point  1 

Mr.  Manager  Butlbr.  Yes,  sir. 

Mr;  EvARTS.  The  difference,  as  we  understood,  between  tbe  honorable  man- 
ager's statement  of  what  was  contained  in  the  message  and  what  is  reallj  iu 
the  message,  is  that  he  put  it  upon  tbe  President's  statement  that  if  it  had  been 
/;  pronounced  a  constitutional  law  by  Mr.  Stanton  he  would  have  removed  him. 
The  point  of  the  President's  statement  was  that  there  was  a  concurrence  of  all 

0  the  Secretaries  who  were  appointed  bj  Mr.  Lincoln  that  thej  were  not  within 
the  law ;  and  if  they  had  taken  the  opposite  ground  there  would  then  have  been 

V  an  opportunity  for  him  to  have  cabinet  ministers  of  his  own  appointment  for 
the  law  to  take  effect  upon. 

The  question  as  stated  by  the  honorable  manager  is,  whether  the  President 
can  show  his  opinions  and  the  advice  of  his  cabinet  as  to  the  unconstitutionality 
of  a  law  as  a  justification  of  his  refusal  to  obey  the  law.  That  is  the  pix>po6i- 
tion  on  which  they  rest  their  argument.  Now,  Mr.  Chief  Justice  and  senators, 
this  involves  more  or  less  the  general  merits  of  this  case,  as  they  have  been  neces- 
sarily, perhaps,  somewhat  anticipated  by  incidental  arguments ;  but  we  do  not 
propose  to  occupy  your  time  with  preliminary  discussions  of  what  must  form  a 
very  large  and  important  part  of  the  final  considerations  to  be  disposed  of  in 
this  case.  It  is  enough  in  reference  to  the  question  of  evidence  when  it  is  intro- 
duced in  a  trial,  that  it  should  be  apparent  that  the  premises  of  consideration 
both  of  fact  and  of  law  in  the  different  views  that  are  to  be  insisted  upon,  and 
in  the  different  views  that  may  be  maintained  by  the  court  within  those  prem- 
ises, permit  the  introduction  of  evidence  authentic  in  itself  and  trustworthy,  to 
be  used  and  applied  according  to  the  final  theory  of  law  and  fact  as  the  court 
shall  adopt  it. 

Now,  the  proposition  in  this  matter  on  the  part  of  the  managers  may  be  stated 
briefly  thus,  as  it  has  often  been  repeated,  that  in  regard  to  the  civil-tenure  act,  if 
what  was  done  by  the  President  on  the  21pt  of  February,  1868,  in  the  writing 
out  and  delivery  of  these  two  orders,  one  upon  Mr.  Stanton  to  surrender,  and 
r  one  to  General  Thomas  to  take  charge  of  the  surrendered  office,  if  those  two 
papers  make  a  consummate  crime,  then  the  law  imports  an  intent  to  do  the 
thing  done,  and  so  to  commit  the  crime,  and  that  all  else  is  inapplicable  legally 
within  the  purview  of  an  impeachment  and  its  trial  as  much  as  it  might  or  would 
be  upon  a  question  of  a  formal  infraction  of  a  statute  under  an  indictment  pun- 
ishable by  fine.  That  is  one  view.  It  will  be  for  you  to  determine  hereafter 
whether  a  violation  of  a  statute,  however  complete,  is  necessarily  a  high  crime 
wad  misdemeanor  within  the  meaning  of  the  Constitution  for  which  this  remedy 

1  of  impeachment  must  be  sought,  and  must  carry  its  punishments. 

So,  too,  it  is  not  to  be  forgotten  that  in  the  matter  of  defence  the  bearing  of 
all  the  circumstances  of  intent,  and  of  deliberation,  and  inquiry,  and  pursuit  of 
duty  on  the  part  of  a  great  official  to  arrive  at  and  determine  what  is  his  official 
duty,  under  an  apparent  conflist  between  the  Constitution  and  the  law,  forms  a 
part  of  the  general  issue  of  impeachment  and  defence.  Our  anawer,  undoubtedly, 
does  set  forth  and  claim  that  whatever  we  have  done  in  the  premises  has  been 
done  upon  the  President's  judgment  of  his  duty  under  the  Constitution  of  the 
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United  States,  and  afler  that  deliberate  and  responsible,  npright  and  sincere 
effort  to  get  all  the  aid  and  light  on  the  subject  of  his  duty  that  was  accessible 
within  his  powers.  One  of  the  most  important,  one  always  recognized  as  among 
the  most  important  of  the  aids  and  guides,  supports,  and  defences  which  the 
Chief  Magistrate  of  the  country  is  to  have  in  the  opinion  of  the  people  at  large, 
in  the  opinion  of  the  two  houses  of  Congress,  in  the  opinion  even  of  judicial  con- 
sideration, when  a  case  shall  properly  come  before  a  court,  of  whether  he  has 
pursued  his  duty  or  attempted  to  pursue  his  duty,  is  the  view  that  these  chief 
officers  of  the  government  (under  his  constitutional  right  to  call  upon  them  for 
their  opinions,  and  under  the  practice  of  this  government  to  convene  them  in 
council  for  the  purpose  of  arriving  at  those  opinions)  have  given  him  in  regard 
to  the  proposed  matter  of  conduct  and  duty. 

And  this  matter  of  evidence  here  touches  that  part  of  the  case,  and  is  to  sup- 
ply that  portion  of  the  evidence  of  what  care,  what  deliberation,  what  advice 
attended  the  steps  of  the  President  as  he  proceeded  in  the  stress  in  which  he 
was  placed  of  the  obligation  of  the  Constitution  in  respect  to  an  act  of  Congress 
which  had  received  the  constitutional  majorities  of  the  two  houses  in  the  very 
matter  in  which  he  was  called  upon  to  pi'oceed,  not  by  a  voluntary  case  assumed 
by  him,  but  in  a  matter  pressing  upon  his  duty  as  President  in  regard  to  the 
conduct  of  one  of  the  chief  departments  of  the  government. 

That  is  the  range  of  the  issue,  and  that,  is  the  application  of  this  evidence. 
That  it  bears  upon  the  isi«ue,  and  is  authentic  testimony  within  the  range  of  the 
President's  right  and  duty  to  aid  and  support  himself  in  the  performance  of  his 
office,  cannot  be  donbted. 

But  it  is  said  that  this  involves  matter  of  grave  constitutional  difficulty,  and  thai 
if  this  kind  of  evidence  is  to  be  adduced  that  will  be  the  end  of  all  iinpeachment 
trials,  for  it  will  be  equivalent  to  the  authority  claimed  under  the  British  con- 
stitution, but  denied,  that  the  king's  order  should  shield  the  minister.  Whenever 
any  such  pretension  as  that  is  set  forth  here,  that  the  order  of  the  cabinet  in 
council  for  any  act  of  the  President  is  to  shield  him  from  his  amenability  under 
the  Constitution  for  trial  and  judgment  upon  his  act  before  this  constitntioaal  trib- 
unal, it  will  be  time  enough  to  insist  upon  the  argument,  or  to  attempt  an  answer. 

But  it  is  produced  here  as  being  a  part  of  the  conduct  of  the  President,  the 
whole  of  whose  conduct,  as  it  shall  be  displayed  before  you  in  evidence,  is  to 
furnish  the  basis  in  fact  for  your  judgment  and  sentence  concerning  it  under  the 
view  of  the  Constitution  and  the  law.  Nor  is  there  any  fear  that  any  sueh 
privilege,  or  any  such  right,  as  we  call  it,  should  interfere  with  the  due  power 
of  this  tribunal  and  the  proper  responsibility  of  all  great  officers  of  the  govern- 
ment to  it.  On  the  questions  that,  as  we  suppose,  make  up  the  sum  and  cata- 
logue of  ci-imes  against  the  state  within  the  general  proposition  of  impeachable 
offences,  it  is  impossible  that  matters  of  this  kind  should  come  into  play.  On 
treason  or  bribery  or  offences  involving  turpitude,  and  sinning  against  the  pub- 
lic welfare,  no  such  matters  can  properly  ever  come  in  play.  Of  course,  in  some 
matters  of  conduct  of  foreign  affairs,  if  our  Constitution  permitted  the  implica- 
tion of  doubtful  conduct  as  within  the  range  of  treason,  which  it  does  not,  it 
might  be  supposed  that  the  constitutional  advisers  might,  by  their  opinions, 
support  the  President  in  his  conduct,  if  that  was  made  the  subject  of  accusation. 

But  here  it  will  be  perceived  that  the  very  matter  that  is  in  controversy  must 
be  regarded  by  the  court  in  determining  whether  this  species  of  evidence  it 
applicable ;  and  in  determining  its  applicability  I  need  not  repeat  before  so 
learned  a  court  that  the  question  of  its  weight  and  force  is  not  to  be  anticipated. 

Mr.  CoNNBSS.  I  move  that  the  Senate  sitting  as  a  court  now  adjourn. 
['<No,  no."]  I  will  say  that  I  make  this  motion  at  request,  because  this  question 
will  be  argued  at  length,  and  it  is  now  late. 

The  motion  was  agreed  to,  ayes  30,  noes  not  counted ;  and  the  Senate  sitting 
for  the  trial  of  the  impeachment  acyourned  until  to-morrow  at  11  o'clock. 
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Satubday,  April  18,  1868. 

The  Chief  Justice  of  the  United  States  took  the  chair  at  11  o'clock  a.  m. 

The  usual  proclamation  having  been  made  bj  the  Sergeant  at-arms. 

The  managers  of  the  impeachment  on  the  part  of  the  Hoose  of  Bepreeenta- 
tiFOS  and  the  counsel  for  tho  respondent,  except  Mr.  Stanberj,  appeared  and 
took  the  seats  assigned  them  respectively. 

The  members  of  the  House  of  Representatives,  as  in  Committee  of  the  Whole, 
lireceded  bj  Mr.  £.  B.  Washbume,  chairman  of  that  committee,  and  accompanied 
hy  the  Speaker  and  Clerk,  appeared  and  were  conducted  to  the  seats  provided 
for  them. 

The  Chibp  Justice.  The  Secretary  will  read  the  Journal  of  yesterday's 
proceedings. 

Mr.  St  p.  WART.  I  move  to  dispense  with  the  reading  of  the  Journal. 

Mr  Drakb.  I  object. 

The  Chief  Justice.  The  senator  from  Missouri  objects.  The  Secretary  will 
proceed  with  the  reading. 

The  Chief  Clerk  read  the  Journal  of  yesterday's  proceedings  of  the  Senate 
sitting  for  the  trial  of  the  impeachment. 

The  Chief  Justice.  At  the  adjournment  yesterday  the  Senate  had  under 
considi^ration  an  offer  to  prove  on  the  part  of  the  counsel  for  the  President.  The 
offer  will  now  be  read. 

The  Secretary  read  as  follows : 

We  offer  to  prove  that  tho  President  at  a  meeting  of  the  cahinet,  while  the  bill  was  before 
the  President  tor  his  approval,  laid  before  the  cabinet  the  tenure-of-civil-i>ffice  bill  for  their 
conBideration  and  advice  to  the  President  respecting  his  approval  of  the  bill ;  and  thereapon 
the  members  of  the  cabinet  then  present  gave  their  advice  to  the  President  that  the  bill  was 
unconstitutional  and  should  be  returned  to  Congress  with  his  objections,  and  that  the  dntj 
of  preparing  a  message,  setting  forth  the  objections  to  the  constitutionality  of  the  bill,  was 
devolved  on  Mr.  Seward  and  Mr.  Stanton ;  to  be  followed  by  proof  as  to  what  was  done  by 
the  President  and  cabinet  up  to  the  time  of  sending  in  the  message. 

The  Chief  Justice.  Do  the  honorable  managers  desire  to  be  heard  further? 
Mr.  Manager  Wilson.  Yes,  sir. 

Mr.  Johnson.  Mr.  Chief  Justice,  I  wish  to  put  a  question  to  tlie  counsel  for 
the  President. 

Tho  question  was  sent  to  the  desk  and  read,  as  follows : 

Do  the  counsel  understand  that  the  managers  deny  the  statement  made  by  the  President 
ia  his  message  of  December  12,  1867,  iu  evidence  as  given  by  the  managers  at  page  45  of 
the  official  report  of  the  trial,  that  the  members  of  the  cabinet  gave  him  the  opinion  there 
stated  as  to  the  tenare'Of-office  act ;  and  is  the  evidence  offered  to  corroborate  that  state- 
ment, or  for  what  other  object  is  it  offered  7 

Mr.  Howard.  I  have  a  query  to  propound  to  the  counsel,  also. 
Mr.  Curtis.  Mr.  Secretary,  will  you  send  me  that  question,  please  ? 
The  question  of  Mr.  Johnson  was  sent  to  the  counsel. 
The  Chief  Justice.  The  Secretary  will  read  the  question  proposed  by  the 
senator  from  Michigan. 

The  chief  clerk  read  as  follows  : 

Do  the  counsel  for  the  accused  not  consider  that  the  validity  of  the  tenure-of-office  bill  was 
purely  a  question  of  law,  to  be  determined  on  this  trial  by  the  Senate ;  and,  if  so,  do  they 
olaim  that  the  opinion  of  the  cabinet  officers  touching  that  question  is  competent  evidence 
by  which  the  judgment  of  the  Senate  ought  to  be  influenced  f 

Mr.  EdmuNds,  (after  a  pause.)  I  inquire  of  the  Chair  whether  the  argument 
on  the  part  of  the  managers  cannot  proceed  while  the  gentlemen  for  the  defence 
are  considering  their  answers  to  these  questions,  which  may  take  some  timef 

The  Chief  Justice.  The  Chief  Justice  thinks  that  the  argument  on  the  part 
of  the  honorable  managers  may  proceed,  and  that  the  counsel  can  reply  to  these 
questions  in  their  argument.     That  course  will  be  taken  if  there  be  no  ol^ection. 

Mr.  Curtis.  That  is  the  course  we  should  prefer,  Mr.  Chief  Justice.     We  will 
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reply  to  the  question  of  the  honorable  senator  from  Maryland,  and  also  to  that 
of  the  honorable  senator  firom  Michigan,  in  the  course  of  the  remarks  which  we 
desire  to  address  to  the  Senate. 

Mr.  Manager  Wilson.  Mr.  President  and  senators,  as  the  pending  objection 
confronts  one  of  the  most  important  questions  involved  in  this  case,  I  wish  to 
present  the  views  of  the  managers  respecting  it  with  such  care  and  exactness  as 
I  may  be  able  to  command. 

The  respondent  now  offers  to  prove,  doubtless  as  a  foundation  for  other  cabi- 
net action  of  more  recent  date,  that  he  was  advised  by  the  members  of  his  cabinet 
that  the  act  of  Congress  upon  which  rest  several  of  the  articles  to  which  he  has 
made  answer,  to  wit,  *'  An  act  regulating  the  tenure  of  certain  civil  offices," 
passed  March  2,  1867,  was  and  is  unconstitutional,  ^and  therefore  void.  That 
he  was  so  advised  he  has  alleged  in  his  answer.  Whether  he  was  so  advised 
or  not  we  hold  to  be  immaterial  to  this  case,  and  irrelevant  to  the  issue  joined. 
The  House  of  Representatives  were  not  to  be  entrapped,  in  the  preparation  of 
their  replication,  by  any  such  cunning  device,  nor  by  the  kindred  one,  whereby 
the  respondent  affirms  that  he  was  not  bound  to  execute  said  act  because  he 
believed  it  to  be  unconstitutional.  The  replication  says  that  the  House  of 
Represen  tati  v  es — 

Do  deny  each  and  eyery  ayorment  in  said  several  answers,  or  either  of  them,  which  denies 
or  traverses  the  acts,  intents,  crimes,  or  misdemeanors  charged  against  said  Andrew  Johnson 
in  the  said  articles  of  impeachment,  or  either  of  them ;  and  for  replication  to  said  answer  do  say 
that  said  Andrew  Johnson,  President  of  the  United  States,  is  guilty  of  the  high  crimes  and 
misdemeanors  mentioned  in  said  articles,  &c. 

There  is  no  acceptance  here  of  the  issue  tendered  by  the  respondent,  and  in 
support  of  which  he  offers  the  immaterial,  incompetent,  and  irrelevant  testimony 
to  which  wc  object.  The  advice  which  he  may  have  received,  and  the  belief 
which  he  may  have  formed  touching  the  constitutionality  of  said  act,  cannot  be 
allowed  to  shield  him  from  the  consequences  of  his  criminal  acts.  Nor  can  his  • 
mistaken  view  of  the  Constitution  relative  to  his  right  to  require  the  opinions 
of  the  heads  of  the  several  executive  departments  upon  certain  questions  aid  his 
efforts  to  escape  from  the  just  demands  of  violated  law.  In  lus  answer  to  the 
first  article  he  alleges : 

This  respondent  had,  in  pursuance  of  the  Constitution,  required  the  opinion  of  each  prin 
cipal  officer  of  the  executive  departments  upon  this  question  of  constitutional  executive  power 
and  duty,  and  had  been  advised  by  each  of  them,  including  the  said  Stanton,  Secretary  for 
the  Department  of  War,  that,  under  the  Constitution  of  the  United  States,  this  power  [of 
remoral]  was  lodged  by  the  Constitution  in  the  President  of  the  United  States,  and  that, 
consequently,  it  could  be  lawfully  exercised  by  him,  and  the  Congress  could  not  deprive  him 
thereof. 

The  respondent  found  no  provision  in  the  Constitution  authorizing  him  to 

pursue  any  such  course.     The  Constitution  says  the  President — 

May  require  the  opinion,  in  writing,  of  the  principal  officer  in  each  of  the  executiva 
departments  upon  any  subject  relating  to  the  duties  oi  their  respective  offices.  (Article  2, 
section  2. ) 

Not  of  his  office,  not  of  the  legislative  department,  nor  of  the  judicial  depart- 
ment. But  when  did  he  require  the  opinions  and  receive  the  advice  under 
cover  of  which  he  now  seeks  to  escape  1  His  answer  informs  us  that  this  all 
transpired  prior  to  his  veto  of  the  bill  '*  regulating  the  tenure  of  certain  civil 
offices/'  Upon  those  unwritten  opinions  and  that  advice  he  based  his  veto  of 
said  bill,  and  fashioned  the  character  of  his  message.  He  communicated  his 
objections  to  Congress ;  they  were  overruled  by  both  houses,  and  the  bill  waa 
enacted  into  a  law  in  manner  and  form  as  prescribed  by  the  Constitution.  He 
does  not  say  that  since  the  final  passage  of  the  act  he  has  been  farther  advised 
by  the  principal  officers  of  each  of  the  executive  departments  that  he  is  not 
bound  to  enforce  it.  And  if  he  had  done  so,  he  would  have  achieved  a  result 
of  no  possible  benefit  to  himself,  but  dangerous  to  his  advisers,  for  it  will  b^ 
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borne  in  mind  that  the  articlee  charge  that  he  "  did  unlawfiilly  eonspire  with 
one  Lorenzo  Thomas,  and  with  other  persons  to  the  Hoase  of  BepreaentatiTes 
unknown.*'  He  might  have  disclosed  that  these  unknown  persons  were  the 
\  members  of  his  cabinet.  This  discloeure  might  have  placed  tnem  in  jeopardy 
without  diminishing  the  peril  which  attends  upon  his  own  predicament. 

It  18  not  difficult  to  see  that  the  line  of  defence  to  which  we  have  directed  the 
present  objection  involves  the  great  question  of  this  case.  It  tends  to  matters 
more  weighty  than  a  mere  resolution  of  the  technical  offences  which  float  on  the 
surface  of  this  prosecution.  Whoever  attempts  to  measure  the  magnitude  of  the 
case  by  the  comparatively  insignificant  acts  which  constitute  the  technical 
crimes  and  misdemeanors  with  which  the  respondent  stands  charged,  will  attain 
a  result  far  short  of  its  true  character,  and  be  rewarded  with  a  most  beggarly 
appreciation  of  the  immensity  of  its  real  proportions.  Far  above  and  below  and 
beyond  these  mere  technical  offences,  grave  as  they  undoubtedly  are,  the  great 
question  which  you  are  to  settle  is  to  be  found.  It  envelops  the  whole  case 
and  everything  pertaining  thereto.  It  is  the  great  circle  which  bouuds  the 
sphere  composed  of  the  multitude  of  questions  and  issues  presented  for  your 
determination.  The  respondent  is  arraigned  for  a  violation  of  and  a  refusal  to 
execute  the  law.  He  offers  to  prove  that  his  cabinet  advised  him  that  a  certain 
bill  presented  for  his  approval  was  in  violation  of  the  Constitution ;  that  he 
accepted  their  advice  and  vetoed  the  bill;  and  upon  that,  and  such  additional 
advice  as  they  may  have  given  him,  claims  the  right  to  resist  and  defy  the  pro- 
visions of  the  bill,  notwithstanding  its  enactment  into  a  law  by  two-thirds  of 
both  houses  over  his  objections.  In  other  words,  he  claims,  substantially,  that 
he  may  determine  for  himself  what  laws  he  will  obey  and  execute,  and  what 
laws  he  will  disregard  and  refuse  to  enforce.  In  support  of  this  claim  he  offers 
the  testimony  which,  for  the  time  being,  is  excluded  by  the  objection  now  under 
discussion.  If  I  am  correct  in  this,  then  I  was  not  mistaken  when  I  asserted 
•that  this  objection  confronts  one  of  the  most  important  que^<tions  involved  in 
this  case.  It  may  be  said  that  this  testimony  is  offered  merely  to  disprove  the 
intent  alleged  and  charged  in  the  articles ;  but  it  goes  beyond  this  and  reaches 
the  main  question,  as  will  clearly  appear  to  the  mind  of  any  one  who  will  read 
with  care  the  answer  to  the  first  article.  The  testimony  is  improper  for  any 
purpose  and  in  every  view  of  the  case. 

The  Constitution  of  the  United  States,  article  two,  section  one,  provides 
that— 
The  executive  power  shall  be  vested  in  a  President  of  the  United  States  of  America. 

The  person  at  present  exercising  the  functions  of  the  executive  office  is  the 

respondent  who  stands  at  your  bar  to-day,  charged  with  the  commission  of  high 

crimes  and  misdemeanors  in  office.     Before  he  entered  upon  the  discharge  of  the 

duties  devolved  on  him  as  President  he  took  and  subscribed  the  constitutionally 

prescribed  oath  of  office,  in  words  as  follows : 

I  do  solemnly  swear  that  I  will  faithfully  execute  the  office  of  President  of  the  United 
States,  and  will  to  the  best  of  my  ahility  preserve,  protect,  and  defend  the  Constitution  of  the 
United  States. 

This  oath  covers  every  part  of  the  Constitution,  imposes  the  duty  of  observing 
every  section  and  clause  thereof,  and  includes  the  distribution  of  powers  therein 
made.  The  powers  embraced  and  distributed  are  legislative,  executive  and  judi- 
cial.    Of  the  first  the  Constitution  declares  that — 

All  legislative  powers  herein  f^nted  shall  be  vested  in  a  Congress  of  the  United  States, 
which  shall  consist  of  a  Senate  and  House  of  Representatives.     (Article  1,  section  1 . ) 

This  encircles  the  entire  range  of  legislative  action.  The  will  of  the  legisla- 
tive department  is  made  known  by  the  terms  of  the  bills  which  it  may  pass.  Of 
these  expressions  of  the  legislative  will  the  Constitution  says  : 

Every  bill  which  shall  have  passed  the  House  of  Representatives  and  the  Senate  shall, 
before  it  becomes  a  law,  be  presented  to  the  President  of  the  United  States ;  and  if  he  approve 


IMPEACHMENT   OF   THE  PRE8IDEHT..  683 

he  sball  siji^n  it,  but  !f  not  be  shall  return  it^  with  his  objections  to  that  house  in  which  it 
shall  have  originated,  who  shall  enter  the  objection  at  large  on  their  journal,  and  proceed 
to  reconsider  it.  If,  after  such  reconsideration,  two-thirds  of  that  house  shall  agree  to  pass  the 
bill,  it  shall  be  sent,  together  with  the  obiections,  to  the  other  house,  bj  which  it  shall 
likewise  be  reconsidered,  and,  if  approved  by  two*thirds  of  ihki  house,  it  shall  become  a 
law.     (Article  1,  section?.) 

Thus  laws  are  made.  But  laws  cannot  execute  themselves.  However  wise, 
just,  necossary  tbey  may  be,  they  are  lifeless  declarations  of  the  legislative  wiU 
until  clothed  with  the  power  of  action  by  other  departments  of  the  government. 

I'he  builders  of  our  Constitution  understood  with  great  exactness  the  philoso- 
phy oTgov^ernmentranri-p^^  contingency.  They  knew  that  laws 
to  be  effective  must  be  executed ;'  that  lIlO  best  &nd  pOKBt  law  could  not  perform 
its  proper  office  in  the  absence  of  executive  power ;  therefore  they  created 
that  power  and  vested  it  in  a  President  of  the  United  States.  To  insure  a  due 
execution  of  the  power,  they  imposed  the  duty  of  taking  and  subscribing  the 
oath  above  quoted  on  every  person  elected  to  the  presidential  ofEce,  and  de- 
clared tliat  he  should  comply  with  the  condition  '*  before  he  enter  on  the  execu- 
tion of  his  office."  Chief  among  the  executive  duties  imposed  by  the  Consti- 
tution and  secured  by  the  oath  is  the  one  contained  in  the  injunction  that  the 
President  ''shall  take  care  that  the  laws  be  faithfully  executed."  (Article  2, 
section  3.)  What  laws?  Those  which  may  have  been  passed  by  the  legisla- 
tive department  in  maimer  and  form  as  declared  by  that  section  of  the  Consti- 
tution heretofore  recited.  The  President  is  clothed  with  no  discretion  in  this 
regard.  Whatever  is  declared  by  the  legislative  power  to  be  the  law  the  Pres- 
ident is  bound  to  execute.  By  his  power  to  veto  a  bill  passed  by  both  houses 
of  Congress  he  may  challenge  the  legislative  will,  but  if  he  be  overruled  by  the 
two-third  voice  of  the  houses  he  must  respect  the  decision  and  execute  the  law 
which  that  constitutional  voice  has  spoken  into  existence.  If  this  be  not  true, 
then  the  executive  power  is  superior  to  the  legidative  power.  If  the  executive 
will  miy  declare  what  is  and  what  is  not  law,  why  was  a  legislative  department 
established  at  all  ?  Why  impose  on  the  President  the  constitutional  obligation 
to  ''take  care  that  the  laws  be  faithfully  executed,"  if  he  may  determine  what 
acts  are  and  what  are  not  laws  ?  It  is  absurd  to  say  that  he  has  any  discretion 
in  this  regard.     He  must  execute  the  law. 

The  ffreat  object  of  the  executive  department  is  to  accomplish  this  purpose  ;  and  without 
it,  be  the  form  of  g^overnment  whatever  it  maj,  it  will  be  utterly  worthless  for  ofF(;nce  or 
defence ;  for  the  redress  of  grievances  or  the  protection  of  rights ;  for  the  happiness  or  good 
order  or  safety  of  the  people.    (Story  on  the  Constitution,  vol.  2,  p.  419.) 

De  Tocqueville,  in  his  work  on  Democracy  in  America,  in  opening  the  chap- 
ter on  executive  power,  very  truly  remarks  that — 

The  American  log^islators  undertook  a  difficult  task  in  attempting  to  create  an  executive 
power  dependent  on  the  majority  of  the  people,  and  nevertheless  sufficiently  strong  to  act 
without  restraint  in  its  own  sphere.  It  was  indispensable  to  the  maintenance  of  the  repub- 
lican form  of  government  that  the  representative  of  the  executive  power  should  be  subject 
to  the  will  of  the  nation.     (Volume  1,  p.  1^.) 

The  task  was  a  difficult  one,  but  the  great  minds  from  which  our  Constitution 
sprung  were  equal  to  its  severest  demands.  They  created  an  executive  power 
strong  enough  to  execute  the  will  of  the  nation,  and  yet  sufficiently  weak  to  be 
controlled  by  that  will.  They  knew  that  "  power  will  intoxicate  the  best  of 
hearts,  as  wine  the  strongest  heads,"  and  therefore  they  surrounded  the  execu- 
tive agent  with  such  proper  restraints  and  limitations  as  would  confine  him  to 
the  boundaries  prescribed  by  the  national  will  or  crush  him  by  its  power  if  he 
stepped  beyond.  The  plan  adopted  was  most  perfect.  It  created  the  executive 
power ;  provided  for  the  selection  of  the  person  to  be  intrusted  with  its  exer- 
cise ;  determined  the  restraints  and  limitations  which  should  rest  upon,  guide, 
and  control  it  and  him,  and,  out  of  abundant  caution,  decreed  that — 

The  President  *  *  *  *  of  the  United  States  shall  be  removed  from  office 
on  impeachment  for.  and  conviction  of,  treason,  bribery,  or  oUier  high  crimes  and  misde* 
meanors.    (Article  3,  section  4.) 
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It  is  preposterous  for  the  respondent  to  attempt  to  defend  himself  against  the 
corrective  pow(*r  of  this  grand  remedj  by  interposing  the  opinions  or  advice  of 
the  principal  ofBcers  of  the  executive  departments,  either  as  to  the  body  of 
his  offence  or  the  intent  with  which  he  committed  it.  His  highest  duty  is  to 
"take  care  that  the  laws  be  faithfully  executed  ;**  and  if  he  fail  in  this  particu- 
lar he  must  fail  in  all,  and  anarchy  will  usurp  the  throne  of  order.  The 
laws  are  but  expressions  of  the  national  will,  which  can  be  made  known  only 
through  the  enactments  of  the  legislative  department  of  the  government.  A 
criminal  failure  to  execute  that  will  (and  every  willful  failure,  no  matter  what 
its  inducement  may  be,  is  criminal)  may  justly  call  into  action  the  remedial 
power  of  impeachment.  This  power  is,  by  the  express  terms  of  the  Constitu- 
tion,-confided  to  one  branch  of  the  legislative  department,  in  these  words : 

The  House  of  Representatives  •  •         •         •         iihaW  have  the  sole  power  of 

impeachmeot.     C Article  1,  section  2.) 

This  lodgment  of  the  most  delicate  power  known  to  the  Constitution  is  most 
wise  and  proper,  because  of  the  frequency  with  which  those  who  may  exercise 
it  are  called  to  account  for  their  conduct  at  the  bar  of  the  people,  and  this  is 
the  check  balanced  against  a  possible  abuse  of  the  power,  and  it  has  been  most 
effectual.  But  the  widdom  which  fashioned  our  Constitution  did  not  stop  here. 
It  next  declared  that — 

The  Senate  shall  have  the  sole  power  to  trj  all  irapeachmeuts.    (ArUcle  1,  section  3.  ) 

In  the  theory  of  our  Constitution  the  Senate  represents  the  States,  and  its 
members  being  removed  from  direct  accountability  to  the  people,  are  supposed 
to  be  beyond  the  reach  of  those  excitements  and  passions  which  so  frequently 
change  the  political  complexion  of  the  House  of  Representatives,  and  this  is  the 
more  immediate  check  provided  to  balance  the  possible  hasty  action  of  the 
representatives.  Wise,  considerate,  and  safe  to  the  perfect  work  of  demonstra- 
tion is  thisj  admirable  adjustment  of  the  powers  with  which  we  are  now  dealing. 
The  executive  power  was  created  to  enforce  the  will  of  the  nation ;  the  will  of 
the  nation  appears  in  its  laws ;  the  two  houses  of  Congress  are  intrusted  with 
the  power  to  enact  laws,  the  objections  of  the  Executive  to  the  contrary  not- 
withstanding. Laws  thus  enacted,  as  well  as  those  which  receive  the  executive 
sanction,  are  the  voice  of  the  people.  If  the  person  clothed  for  the  time  being 
with  the  executive  power — the  only  power  which  can  give  effect  to  the  people's 
will — refuses  or  neglects  to  enforce  the  legislative  decrees  of  the  nation,  or  wil- 
fully violates  the  same,  what  constituent  elements  of  governmental  power  could 
be  more  properly  changed  with  the  right  to  present  and  the  means  to  try  and 
remove  the  contumacious  Executive  than  those  intrusted  with  the  power  to 
enact  the  laws  of  the  people,  guided  by  the  checks  and  balances  to  which  I  have 
directed  the  attention  of  the  Senate  ?  What  ether  constituent  parts  of  the  gov- 
ernment could  BO  well  understand  and  adjudge  of  a  perverse  and  criminal  refusal 
to  obey,  or  a  wilful  declination  to  execute,  the  national  will,  as  those  joining 
in  its  expression  ?  There  cau  be  but  one  answer  to  these  questions.  The 
provisions  of  the  Constitution  are  wise  and  just  beyond  the  power  of  dispu- 
tation in  leaving  the  entire  subject  of  the  responsibility  of  the  Executive  to 
faithfully  execute  liis  office  and  enforce  the  laws  to  the  charge,  trial,  and  judg- 
ment of  the  two  several  branches  of  the  legislative  department,  regardless  of  the 
opinions  of  cabinet  officers,  or  of  the  decisions  of  the  judicial  department.  The 
respondent  has  placed  himself  within  this  power  of  impeachment  by  trampling 
on  the  constitutional  duty  of  the  Executive  and  violating  the  penal  laws  of  the 
iand. 

I  readily  admit  that  the  Constitution  of  the  United  States  is,  in  almost  every 
respect,  different  from  the  constitution  of  Great  Britain.  The  latter  is,  to  a 
great  extent,  unwritten,  and  is,  in  all  regards,  subject  to  such  changes  as  Par- 
liament may  enact.  An  act  of  Parliament  may  change  the  constitution  of 
England.     In  this  country  the  rule  is  different.     The  Congress  may  enact  no 
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law  in  conflict  with  the  Gonstitutioii.  The  enactments  of  Parliament  hecome  a 
part  of  the  British  conRtitntion.  The  will  of  Parliament  is  supreme.  The;will 
of  Congress  is  subordinate  to  the  written  Constitution  of  the  United  State/*, 
but  not  to  be  judged  of  by  the  executive  department.  But  the  theories  upon 
which  the  two  constitutions  rest  at  the  prcsc.nt  time  are  almost  identical.  In 
both  the  executive  is  made  subordinate  to  the  legislative  power.  The  Commons 
of  England  tolerute  no  encroachments  on  their  powers  from  any  other  estate  of 
the  realm.  The  Parliament  is  the  supreme  power  of  the  kingdom,  in  spite  of 
the  doctrine  that  '*  the  kin^  Can  do  no  wrong/'  and  in  spite  of  the  assertion  that 
the  exercise  of  the  sovereignty  rests  in*  the  several  estates. 

The  kindred  character  of  the  theories  permeating  the  two  constitutions  may 
be  illustrated  by  certain  parliamentary  and  ministerial  action  connected  with  the 
American  revolution,  and  which  will  well  serve  the  purposes  of  my  argument. 

On  the  27th  day  of  February,  1782,  General  Conway  moved  in  the  House  of 
Commons  the  following  resolution  : 

That  it  is  the  opinion  of  this  house,  that  the  farther  prosecution  of  offensive  war  on  the 
continent  of  North  America,  for  the  purpose  of  reducing  the  revolted  colonies  to  obedience 
by  force,  will  be  the  means  of  weakening  the  efforts  of  this  country  against  her  European 
enemies,  dangerously  to  increase  the  mutual  enmity,  so  fatal  to  the  interests  both  of  Great 
Britain  and  America ;  and  by  preventing  a  happy  reconciliation  with  that  country,  to  frustrate 
the  earnest  desire  graciously  expressed  by  his  Majesty  to  restore  the  blessing  of  public  tran- 
quillity.    (Hansard,  vol.  2'^,  p.  1071.) 

The  Commons  passed  the  resolution.  .  The  ministry  did  not  seem  to  catch  its 
true  spirit,  and,  therefore,  on  March  the  4th  next  following,  General  Conway 
moved  another  resolution  in  these  more  express  and  emphatic  terms,  to  wit : 

That  aftnr  the  solemn  declaration  of  the  opinion  of  this  house  in  their  humble  address 
presented  to  his  Mf\je8ty  on  Friday  last,  and  his  Majesty's  assurance  of  his  gracious  inten- 
tion, in  pursuance  of  their  advice,  to  take  such  measures  as  shall  appear  to  his  Majesty  to 
be  most  conducive  to  the  restoration  of  harmony  between  Great  Bntain  and  the  revolted 
colonies,  so  essential  to  the  prosperity  of  both,  this  house  will  consider  as  enemies  to  his 
Majesty  and  this  country  all  those  who  shall  endeavor  to  frustrate  his  Majesty's  paternal 
care  for  the  ease  and  happiness  of  his  people,  by  advising  or  by  any  means  attempting  the 
further  prosecution  of  offensive  war  on  the  continent  of  North  America,  for  the  purpose  of 
reducing  the  revolted  colonies  to  obedience  by  force.     (Ibid.,  p.  1089.) 

This  resolution  led  to  an  animated  debate.     The  temper  of  the  Commons  was 

equal  to  the  directness  of  the  resolution.     The  ministry  saw  this  and  understood 

exactly  its  meaning.     They  were  disposed  to  avoid  the  implied  censure,  and 

attempted  to  show,  by  expressions  of  a  determination  to  observe  and  respect 

the  opinion  of  the  house  as  declared  in  the  first  resolution,  that  no  necessity 

existed  for  the  adoption  of  the  second.     To  effectuate  this  end  Lord  North,  the 

premier,  in  the  course  of  his  remarks,  said : 

The  majority  of  that  house  ha)  resolved  that  peace  should  be  made  with  America,  and 
the  answer  given  from  the  throne  was  so  satisfactory  that  the  house  had  just  concurred  in 
a  motion  to  return  thanks  to  his  Majesty  for  making  it;  where,  therefore,  could  be  the  ground 
for  coming  to  a  resolution  which  seemed  to  doubt  the  propriety  or  sincerity  of  that  answer  ? 
He  was  not  of  the  disposition  of  those  who  complained  of  majorities  in  that  house  who 
condemned  them,  and  by  factious  and  seditions'  misrepresentations  held  them  out  to  the 
public  in  the  most  odious  colors;  a  majority  of  that  house  was,  in  parliamentary  language, 
the  house  itself;  it  could  never  make  him  change  a  single  opinion,  yet  he  bowed  to  that 
opinion  which  was  sanctioned  by  the  majority ;  though  he  might  not  be  a  convert  to  such 
opinion,  still  he  held  it  to  be  his  indispensable  duty  to  obey  it,  and  never  once  to  lose  sight 
of  it,  in  the  advice  which,  as  the  servant  of  the  Crown,  he  slfonld  have  occasion  to  give  nis 
sovereign.  It  was  the  ri^ht  of  that  house  to  command;  it  was  the  duty  of  a  minister  to 
obey  its  resolutions.  Parliament  had  already  expressed  its  desires  or  its  orders ;  and  as  it  was 
scarcely  possible  that  a  minister  should  bo  Found  hardy,  daring,  infamous  enough  to  advise 
his  sovereign  to  differ  in  opinion  from  his  Parliament,  so  he  could  not  think  the  present 
motion,  which  must  suppose  the  existence  of  sdch  a  minister,  could  be  at  all  necessary. 
(Ibid.,  p.  1090.) 

And  again  he  said : 

To  the  policy  of  that  resolution  he  could  not  subscribe ;  but  as  Parliament  had  thought 
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proper  to  pass  it,  and  m  ninbton  were  boand  to  ebej  the  ordem  of  Parliameot,  so  lie  sboqld 
make  that  resolution  the  standard  of  hie  future  conduct,    (ibid.,  p.  J 107.) 

These  protestationR  of  Lord  North  did  not  arrest  the  action  of  the  Commons. 
The  rei^olation  passed,  and  peace  followed. 

It  will  be  observed  that  these  proceedings  on  the  part  of  the  Commons 
trenched  on  ground  covered  by  the  prerogatives  of  the  Crown,  and  ailected,  to 
some  extent,  the  powers  of  declaring  war,  making  peace,  and  entering  into 
treaties.  Still  the  ministry  bowed  in  obedience  to  the  command  of  the  bouse, 
and  declared  that — 

It  was  scarcely  possible  that  a  minister  should  be  found  hardy,  daring,  infamous  enough 
to  advise  his  sovereign  to  differ  in  opinion  from  his  Parliament. 

This  grand  action  of  the  Commons  and  it«  results  disclosed  the  sublimest 
feature  of  the  British  constitution.  It  was  made  to  appear  how  thoroughly, 
under  that  constitution,  the  executive  power  was  dependent  on  the  legislative 
will  of  the  nation.  The  doctrine  that  "  the  King  can  do  no  wrong,"  while  it 
protected  his  person,  was  resolved  into  an  almost  perfect  subordination  of  the 
ministers,  through  whom  the  powers  of  the  Crown  are  exerted,  to  the  acts  and 
resolutions  of  the  Parliament,  until  at  last  the  roar  of  the  lion  of  England  is  no 
more  than  the  voice- of  the  Commons  of  the  realm.  So  completely  had  this 
principle  asserted  itself  in  the  British  constitution  that  the  veto  power  had 
passed  into  disuse^for  nearly  a  century,  and  it  has  not  been  e^cercised  since. 
The  last  instance 'of  its  use  was  in  April,  1696,  when  William  III  refused  the 
royal  assent  to  a  "  bill  to  regulate  elections  of  members  to  serve  in  Parliament." 
(Hansard,  vol.  5,  p.  993.) 

The  men  who  formed  our  Constitution  in  1787  were  not  untaught  of  these 
facts  in  English  history ;  and  they  fashioned  our  government  on  the  plan  of 
the  subordination  of  the  executive  power  to  the  written  law  of  the  land.  They 
did  not  deny  the  veto  power  to  the  President ;  but  they  did  declare  that  it 
should  be  subject  to  a  legislative  limitation,  under  the  operation  of  which  it 
might,  in  any  given  case,  be  overruled  by  the  Congress,  and  when  this  happens, 
and  the  vetoed  bill  becomes  a  law,  the  President  must  yield  the  convictions  of 
his  own  judgment,  as  an  individual,  to  the  demands  of  the  higher  duty  of  the 
officer,  and  execute  the  law.  (His  oath  binds  him  to  thisyand  he  cannot  pursue 
any  other  course  of  action  wuliout  endangering  the  public  weal.  The  Consti- 
tution regards  him  in  a  double  capacity — as  citizen  and  public  officer.  In  the 
first  it  leaves  him  to  the  same  accountability  to  the  law  in  its  ordinary  processes 
as  would  attach  to  and  apply  in  case  he  were  a  mere  civilian  or  the  htimblest  citi- 
zen; while  in  the  latter  it  subjects  him  to  the  power  of  the  House  of  Uepresenta- 
tives  to  impeach,  and  that  of  the  Senate  to  remove  him  from  office*  if  lie  be  guilty 
of  "treason,  bribery,  or  other  high  crimes  and  misdemeanors."  If  the  citizen 
disoheys  the  law,  and  be  convicted  thereof,  he  may  be  relieved  by  pardon  ;  but 
the  officer  who  brings  upon  himself  a  conviction  on  impeachment  cannot  receive 
the  executive  clemency.  For  while  it  is  provided  that  the  President  '*  shall  • 
have  power  to  grant  reprieves  and  pardons  for  offences  against  the  United 
States,"  it  is  also  expressly  declared  that  this  power  shall  not  extend  tp  **  cases 
of  impeachmenr."  (Article  2,  section  2 )  Tiie  same  person,  if  he  be  a  civil 
officer,  may  be  indicted  for  a  violation  of  law  and  impeached  for  the  same  act. 
If  convicted  in  both  cased  he  may  be  pardoned  in  the  former,  but  in  the  latter 
he  is  beyond  the  reach  of  forgiveness.  The  relief  provided  for  the  disobedient 
citizen  is  denied  to  the  offending  officer. 

I  have  already  observed  that  the  Constitution  of  the  United  States  distributes 
the  powers  of  the  government  among  three  departments.  First  in  the  order  of 
constitutional  arrangement  is  the  legislative  department;  and  this,  doubtless, 
because  the  law-making  power  is  the  supreme  power  of  the  land  through  which 
the  will  of  the  nation  is  expressed.     The  legislative  power,  in  other  words  the 
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law-making  power,  is  **  vested  in  a  Congress  of  the  United  States."     The  acts 
of  Congress  constitute  the  municipal  law  of  the  repuhlic. 

Municipal  lavr  is  a  rule  of  action  prescribed  by  tbe  supreme  power  of  a  State,  command- 
iDg  what  is  right  and  prohibiting  what  is  wrong.    (1  Blackstone,  p.  44.) 

The  supreme  power  of  a  State  is  that  which  is  highest  in  authority,  and 
therefore  it  was  proper  that  the  Constitution  should  name  first  the  legislative 
department  iu  tbe  distrihution  of  powers,  as  through  it  alone  the  State  can 
speak.  Its  voice  is  the  law,  the  rule  of  action  to  he  respected  and  oheyed  hj 
every  person  subject  to  its  direction  or  amenable  to  its  requirements. 

Next  in  the  order  of  its  distribution  of  powers  the  Constitution  names  the 
executive  department.  This  is  proper  and  logical ;  for  the  will — the  law— of 
the  nation  cannot  act  except  through  agents  or  instrumentalities  cbarged  with 
its  execution.  Tbe  Congress  can  enact  a  law,  but  it  cannot  execute  it.  It  can 
express  the  will  of  the  nation,  but  some  other  agencies  are  required  to  give  it 
effect.  The  Constitution  resolves  these  agencies  and  instrumentalities  into  an 
executive  department  At  the  head  of  this  department,  charged  imperatively 
with  the  due  execution  of  its  great  powers,  appears  the  President  of  the  United 
States,  duly  enioined  to  "take  care  that  the  laws  be  faithfully  executed."  If 
the  law  which  he  is  to  execute  does  not  invest  him  with  discretionary  power,  he 
has  no  election — he  must  execute  the  will  of  the  nation  as  expressed  by  Con- 
gress. In  no  case  can  he  indulge  in  the  uncertainties  and  irresponsibilities  of 
an  official  discretion  unless  it  be  conceded  to  him  hy  express  enactment.  In^ 
all  other  cases  he  must  follow  and  enforce  the  le^slative  will.  **  The  office  of 
executing  a  law  excludes  the  right  to  judge  of  it;"  and  as  the  Constitution 
charges  the  President  with  the  execution  of  the  laws,  it  thereby  '*  declares  what  I 
is  his  duty,  and  gives  him  no  power  beyond."  (Rawle  on  the  Constitution,  p.  | 
134.)  Undoubtedly  he  possesses  the  right  to  recommend  the  enactment  and  to 
advise  the  repeal  of  laws.  He  may  also,  as  I  have  before  remarked,  obstruct 
the  passage  of  laws  by  interposing  his  veto.  Beyond  these  means  of  changing, 
directing  or  obstructing  the  national  will  he  may  not  go.  When  the  law-making 
power  has  resolved,  his  "  opposition  must  be  at  an  end.  That  resolution  is  a 
law,  and  resistance  to  it  punishable."     (Federalist,  No.  70.) 

The  judgment  of  the  individual  intrusted,  for  the  time  being,  with  the  execu- 
tive power  of  the  republic  may  reject  as  utterly  erroneous  the  conclusions  arrived 
at  by  those  inveated  with  the  legislative  power ;  but  the  officer  must  submit  and 
execute  the  law.  He  has  no  discretion  in  the  premises  except  such  as  the  par- 
ticular statute  confers  on  him ;  and  even  this  he  must  exercise  in  obedience  to 
the  rules  which  the  act  provides.  A  high  officer  of  the  government  once  gave 
to  a  President  of  the  United  States  an  opinion  relative  to  this  doctrine  in  thede 
words : 

To  tbe  Chief  Executive  Magistrate  of  tbe  Union  is  confided  tbe  solemn  duty  of  toeing  the 
lawR  faithfully  executed.  That  he  may  be  able  to  meet  this  dnty  with  a  power  equal  to  its 
performance  he  nomiDates  his  own  subordinates  and  removes  them  at  his  pleasure. 

This  opinion  was  given  prior  to  the  passage  of  the  act  of  March  2,  1867, 
which  requires  the  concurrence  of  the  Senate  in  removals  from  office,  which 
while  denying  to  the  President  tbe  power  of  absolute  removal,  concedes  to  him 
the  power  to  suspend  officers  and  to  supply  their  places  temporarily. 

For  the  same  reason  the  land  and  naval  forces  are  under  bit  orders  as  their  Commander-in- 
chief;  but  his  power  is  to  be  used  only  in  the  manner  prescribed  by  the  legislative  depart- 
meut.  He  cannot  accomplish  a  l^?al  purpose  by  illegal  means,  or  break  the  laws  himself  to 
prevent  them  from  being  violi^ted  by  others. 

The  acts  of  Congress  tometimet  give  the  President  a  broad  discretion  in  the  use  of  the  means 
by  which  they  are  to  bo  executed,  and  sometimes  limit  his  power  so  that  he  can  exercise  it 
only  in  a  certain  prescribed  manner.  Where  tbe  law  directs  a  thing  to  be  done,  without  say- 
ing how,  that  implies  the  power  to  use  sach  means  as  may  be  necessary  and  proper  to  accom- 
plish the  end  of  the  legislature.  But  where  tJie  mode  of  performing  a  duty  is  pointed  out  by 
statute,  that  is  the  exclusive  mode,  and  no  other  can  be  followed.  The  L-uitcd  States  have 
no  common  law  to  fall  back  upon  when  tbe  written  law  it  defeetive.    If,  therefore,  an  act  of 
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Congress  declares  that  a  certain  thinff  shall  be  done  by  a  particular  officer,  it  cannot  be  done 
by  a  different  officer.  The  agency  which  the  law  furnishes  for  its  own  execution  most  be 
used  to  the  exclusion  of  all  others.    (Opinion  of  Attorney  General  Black,  November  20,  IdGO.) 

This  18  a  very  clear  etatemcnt  of  the  doctrine  which  I  have  been  endeav- 
oring to  enforce,  and  on  which  the  particular  branch  of  this  case  now  com- 
manding our  attention  rests.  If  we  drift  awaj  from  it  we  unsettle  the  very 
foundations  of  the  gorerirment,  and  endanger  its  stabilitj  to  a  degree  whicn 
may  well  alarm  the  most  hopeful  minds,  and  appal  the  most  courageous.  A 
departure  from  this  view  of  the  character  of  the  executive  power,  and  from 
the  nature  of  the  duty  and  obligation  resting  upon  the  officer  charged  there- 
with, would  surround  this  nation  with  perils  of  most  fearful  proportions.  Such 
a  departure  would  not  only  justify  the  respondent  in  his  refusal  to  obey  and 
execute  the  law,  but  also  approve  his  usurpation  of  the  judicial  power  when  he 
resolved  that  he  would  not  observe  the  legislative  will,  because,  in  his  judgment, 
it  did  not  conform  to  the  provisions  of  the  Constitution  of  the  United  States 
touching  the  subjects  embraced  in  the  articles  of  impeachment  on  which  he  is 
now  being  tried  at  your  bar.  Concede  this  to  him,  and  when  and  where  may 
we  look  for  the  end  1  To  what  result  shall  we  arrive  ?  Will  it  not  naturally 
and  inevitably  lead  to  a  consolidation  of  the  several  powers  of  the  government, 
in  the  executive  department?  And  would  this  be  the  end?  Would  it  not  rather 
be  but  the  beginning  ?  If  the  President  may  defy  and  usurp  the  powers  of 
the  legislative  and  judicial  departments  of  the  government,  as  his  caprices  or 
the  advice  of  his  cabinet  may  incline  him,  why  may  not  his  subordinates,  each 
for  himself,  and  touching  his  own  sphere  of  action,  determine  how  far  the  direc- 
tions of  his  superior  accord  with  the  Constitution  of  the  United  States,  and 
reject  and  refuse  to  obey  all  that  come  short  of  the  standard  erected  by  his  judg- 
ment? It  was  remarked  by  the  Supreme  Court  of  the  United  States  in  the 
case  of  Martin  vs.  Mott,  (12  Wheaton,  19,)  that — 

If  a  superior  officer  has  a  right  to  contest  the  orders  of  the  President,  upon  his  own  donbts 
as  to  the  exigency  (ret'orrcd  to  by  the  statute)  having  arisen,  it  mnst  be  equally  the  right  of 
every  inferior  and  soldier ;  and  any  act  done  by  any  person  in  furtherance  of  such  orders 
would  subject  him  to  responsibility  in  a  civil  suit,  in  which  his  defence  mnst  finally  rest 
upon  his  ability  to  establish  the  facts  by  competent  proofs.  Such  a  course  would  be  sub- 
versive of  all  discipline,  and  expose  the  best  disposed  officers  to  the  chances  of  ruinous  liti- 
gation. #  *  #  »  'pjjg  power  Itself  is  confined  to  the  executive  of  the  Union, 
to  him  who  is,  by  the  Constitution,  the  commander  of  the  militia,  when  called  into  the  a&tnal 
service  of  the  United  States  ;  whose  duty  it  is  **  to  take  care  that  the  laws  be  faithfully  exe- 
*.  cuted,''  and  whoKO  responsibility  for  an  honest  discharge  of  his  official  obligations  is  secured 
by  the  highest  sanction.  He  is  necessarily  constituted  the  judge  of  the  cxisteuce  of  the 
exigency  in  the  first  instance,  and  is  bound  to  call  forth  the  militia:  his  orders  for  this  par* 
pose  are  in  stiict  conformity  with  the  provisioBs  of  the  law,  and  it  would  seem  to  follow,  as 
a'  necossHry  consequence,  that  every  act  done  by  a  subordinate  officer,  in  obedience  to  such 
orders,  is  equally  justifiable.  The  law  contemplates  that,  under  such  circumstances,  orders 
will  be  given  to  carry  the  power  into  efiect;  and  it  cannot,  therefore,  be  a  correct  inierence 
that  any  other  person  has  ajust  right  to  disobey  them. 

(Apply  the  principles  ii  ere  enunciated  to  the  case  at  bar,  and  they  become  its 
)erfect  supports.  If  tlie  President  has  a  right  to  contest  and  refuse  to  obey  the 
aws  enacted  by  Congress,  his  subordinates  may  exercise  the  same  right  and 
efuse  to  obey  his  orders.  If  he  may  exercise  it  in  one  case,  they  may  assert  it 
in  any  other.  If  he  may  challenge  tlie  laws  of  Congress,  they  may  question  the 
orders  of  the  President.  It  is  his  duty  to  enforce  the  laws  of  the  nation,  and  it 
is*  their  duty  to  obey  his  orders.  If  he  may  be  allowed  to  defy  the  legislative 
will,  they  may  be  allowed  to  disregard  the  executive  order.  This  begets  confu- 
sion ;  and  the  affairs  of  the  public  are  made  the  sport  of  the  contending  factions 
and  coniiieting  agents.  No  such  power  l)elong8  to  either.  To  Congress  is  given 
the  power  to  enact  laws,  and  while  they  remain  on  the  statute-book  it  is  the  con- 
stitutional duty  of  the  President  to  see  to  their  faithful  execution.  This  duty 
rests  upo'n  all  of  his  subordinates.  Its  observance  by  all,  the  President  included, 
makes  the  executive  department,  though  it  be  acting  through  ten  thousand 
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agente,  a  unit.  Unity  produces  harmony,  harmony  effects  directaess  of  action, 
and  this  secures  a  due  execution  of  the  laws.  But  if  the  President  may  disre- 
gard the  law  because  he  has  been  advised  by  his  cabinet  and  believes  that  the 
Congress  violated  the  Constitution  in  its  enactment,  and  his  subordinates  may, 
following  his  example,  disobey  his  orders  and  directions,  the  object  and  end  of 
an  executive  unity  is  defeated,  anarchy  succeeds  order,  force,  irresponsible  and 
vicious,  supplants  law,  and  ruin  envelops  the  republic  and  its  institutions.  If 
the  views  which  I  have  imperfectly  presented  are  correct — and  such  I  believe 
them  to  be — the  testimony  to  which  we  object  must  be  excluded  from  your  con- 
sideration, and  thus  will  be  determined  one  of  the  most  important  questions 
encircled  by  this  case. 

If  I  have'  been  able  to  arrest  yonr  attention,  and  to  centre  it  upon  the  question 
which  I  have  imperfectly  discussed,  the  time  occupied  by  me  will  not  be  without 
profit  to  the  nation.  I  have  endeavored  to  show  that  the  royal  fiction  which 
asserts  that  '*  the  king  can  do  no  wrong"  cannot  be  applied  to  the  President  of 
the  United  States  in  such  manner  as  to  shield  him  from  the  just  condemnation 
of  violated  law.  The  king's  crimes  may  be  expiated  by  the  vicarious  atone- 
ment of  his  ministers ;  but  the  President  is  hela  personally  amenable  to  the 
impeaching  power  of  the  House  of  Representatives.  Concede  to  the  President 
immunity  through  the  advice  of  his  cabinet  officers,  and  you  reverse  by  your 
decision  the  theory  of  our  Constitution.  Let  those  who  will,  assume  this  respon- 
sibility.    I  leave  it  to  the  decision  of  the  Senate. 

Mr.  Curtis.  Mr.  Chief  Justice  and  Senators,  I  have  no  intention  of  attempting 
to  make  a  reply  to  the  elaborate  argument  which  has  now  been  addressed  to  you 
by  one  of  the  honorable  managers  touching  the  merits  of  this  case.  The  time 
for  that  has  not  come.  The  testimony  is  not  yet  be£ore  you.  The  case  is  not 
in  a  condition  for  you  to  consider  and  pass  upon  those  merits,  whether  they 
consist  in  law  or  met.  The  simple  question  now  before  the  Senate  is  whether 
a  certain  offer  of  proof  which  we  have  placed  before  you  shall  be  carried  out 
into  evidence.  Of  course  that  inquiry  involves  another.  That  other  inquiry 
is  whether  the  evidence  which  is  ofered  is  pertinent  to  any  matter  in  issue  in 
this  case,  and  when  it  is  ascertained  that  the  evidence  is  pertinent  I  suppose  it 
is  to  be  received.  Its  credibility,  its  weight,  its  effect  finally  upon  the  merits  of 
the  case  or  upon  any  question  involved  in  the  case,  is  a  subject  which  cannot 
be  considered  and  decided  upon  preliminarily  to  the  reception  of  the  evidence. 
And,  therefore,  leaving  on  one  side  the  whole  of  this  elaborate  argument  which 
has  now  been  addressed  to  you,  I  propose  to  make  a  few  observations  to  show 
that  this  evidence  is  pertinent  to  the  matter  in  issue  in  this  case. 

The  honorable  manager  has  read  a  portion  of  the  answer  of  the  President,  and 
has  stated  that  the  House  of  Itepresentatives  has  taken  no  issue  upon  that  part 
of  the  answer.  As  to  that,  and  as  to  the  effect  of  that  admission  by  the  honor- 
able manager,  I  shall  have  a  word  or  two  to  say  presei4ly*  But  the  honorable 
manager  has  not  told  you  that  the  House  of  Representatives,  when  the  honor 
able  managers  brought  to  your  bar  these  articles,  did  not  intend  to  assert  and 
prove  the  allegations  in  them  which  are  matters  of  fact.  One  of  these  allega- 
tions, Mr.  Chief  Justice,  as  yon  will  find  by  reference  to  the  firat  article  and 
to  the  second  article  and  to  the  third  article,  is  that  the  President  of  the 
United  States,  in  removing  Mr.  Stanton  and  in  appointing  General  Thomas, 
intentionally  violated  the  Constitution  of  the  Unitea  States ;  that  he  did  these 
acts  with  the  intention  of  violating  the  Constitution  of  the  United  States.  Instead 
of  saying,  "it  is  wholly  immaterial  what  intention  the  President  had ;  it  is  wholly 
immaterial  whether  he  honestly  believed  that  this  act  of  Connress  was  uncon-  | 
stitutional;  it  is  wholly  immaterial  whether  he  believed  that  he  was  acting  in 
accordance  with  his  oath  of  office,  to  preserve,  protect,  and  defend  the  Constitu- 
tion when  he  did  this  act '' — instead  of  averring  that,  they  av  er  that  he  acted 
with  an  intention  to  violate  the  Constitution  of  the  United  States. 

44  1  P 
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Now,  when  we  introduce  evidence  here,  or  offer  to  introduce  evidence  here, 
bearing  on  this  question  of  intent— evidence  that,  before  forming  any  opinion 
upon  this  subject,  he  resorted  to  proper  advice  to  enable  him  to  form  a  correct 
one,  and  that  when  he  did  form  and  fix  opinions  on  this  subject  it  was  under 
the  influence  of  this  proper  advice,  and  that  consequently  when  he  did  this  act. 
whether  it  was  lawful  or  unlawful,  it  was  not  done  with  the  intention  to  violate 
the  Constitution — when  we  offer  evidence  of  that  character,  the  honorable  man- 
ager gets  up  here  and  argues  an  hour  by  the  dock  that  it  is  wholly  immaterial 
what  his  intention  was,  what  his  opinion  was,  what  advice  he  had  received,  and 
in  conformity  witji  whii-li  he  acted  in  this  matter. 

The  honorable  manager's  argument  may  be  a  sound  one ;  the  Senate  may 
ultimately  come  to  that  conclusion  after  they  have  heard  this  cause ;  that  is  of 
discussion  into  which  I  do  not  enter;  but  before  the  Senate  can  come  to  the 
consideration  of  those  questions  they  must  pass  over  this  all^ation;  they  must 
either  say,  as  the  honorable  manager  says,  that  it  is  wholly  immaterial  what 
opinion  the  President  formed  or  under  what  advice  or  circumstances  be  formed 
it,  or  else  it  muat  be  admitted  by  senators  that  it  is  material,  and  the  evidence 
must  be  considered. 

Now,  how  is  it  possible  at  this  stage  of  the  inquiry  to  determine  which  of 
these  courses  is  to  be  taken  by  the  honorable  Senate  1  If  the  Senate  should 
finally  come  to  the  coiiclueion  that  it  is  wholly  immaterial,  this  evidence  will  do 
no  barm.  On  the  other  hand,  if  the  Senate  should  finally  come  to  the  condu- 
sfon  that  it  is  material  what  the  intention  of  the  President  was  in  doing  these 
acts,  that  they  are  to  look  to  see  whether  there  was  or  not  a  wilfhl  violation  of  the 
Constitution,  then  they  will  have  excluded  the  evidence  upon  which  they  could 
have  determined  that  question,  if  it  should  thus  prove  to  be  material. 

I  respectfully  submit,  therefore,  that  whether  the  argument  of  the  honorable 
manager  is  sound  or  unsound,  whether  it  will  finally  prove  in  the  judgment  of 
the  Senate  that  this  evidence  is  immaterial  or  not,  this  is  not  the  time  to  exclude 
it  upon  the  ground  that  an  examination  of  the  merits  hereafter  and  a  decision 
upon  those  merits  will  show  that  it  is  immaterial.  When  that  is  shown  the  evi- 
dence  can  be  laid  aside.  If  the  other  conclusion  should  be  arrived  at  by  any  one 
senator,  or  by  the  body  generally,  then  they  will  be  in  want  of  this  evidence 
which  we  now  offer. 

In  reference  to  this  question,  senators,  is  it  not  pertinent  evidence  t  I  do  not 
intend  to  enter  into  the  constitutional  inquiry  which  was  started  yesterday  bv 
an  honorable  manager  as  to  the  particular  character  of  this  cabinet  counsel. 
One  thing  is  certain :  that  every  President  horn  the  origin  of  the  government 
has  resorted  to  oral  consultations  with  the  members  of  his  cabinet  and  oral  dis- 
cussions in  his  presence  of  questions  of  public  importance  arising  in  the  course 
of  his  official  duty.  Another  thing  is  equally  certain,  and  that  is,  that  although 
the  written  hHter  remimis,  and  therefore  it  would  appear  with  more  certainty 
what  the  advice  of  a  cabinet  councillor  was  if  it  were  put  in  writing,  yet  that 
every  practical  man  who  has  had  occasion  in  the  business  affairs  of  life,  and 
every  lawyer  and  every  legislator  knows  that  there  is  no  so  satisfactory  mode 
of  bringing  out  the  truth  as  an  oral  discussion,  face  to  face,  of  those  who  are 
engaged  in  the  subject ;  that  it  is  the  most  suggestive,  the  most  searching,  the 
most  satisfactory  mode  of  arriving  at  a  conclusion ;  and  that  solitary  written 
opinions,  composed  in  the  closet,  away  from  the  collision  between  mind  and 
mind  which  brings  out  new  thoughts,  new  conceptions,  more  accurate  views,  are 
not  the  best  mode  of  arriving  at  a  safe  result.  And  under  the  influence  of 
these  practical  considerations  undoubtedly  it  is  that  this  habit,  beginning  with 
Oeneral  Washington — not  becoming  universal  by  any  means  until  Mr.  Jeffer- 
son's time,  but  from  that  day  to  this  continuing  a  constant  practice— has  been 
formed.  President  Johnson  found  it  in  existence  when  he  went  into  office,  and 
he  continued  it 
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I  therefore  say  that  when  the  qnestion  of  his  intention  comes  to  he  considered 
by  the  Senate,  when  the  question  arises  in  their  minds  whether  the  President 
honestly  believed  that  this  was  an  unconstitutional  law,  when  the  particular 
emergency  arose,  when  if  he  carried  out  or  obeyed  that  law  he  must  quit  one 
of  the  powers  which  he  believed  were  conferred  upon  him  by  the  Constitution, 
and  not  be  able  to  carry  on  one  of  the  departments  of  the  government  in  the 
manner  the  public  interests  required — when  that  question  arises  for  the  consid- 
eration of  the  Senate,  then  th^y  ought  to  have  before  them  the  fact  that  he  acted 
by  the  advice  of  the  usual  and  proper  advisers ;  that  he  resorted  to  the  best 
means  within  his  reach  to  form  a  safe  opinion  upon  this  subject,  and  that  there- 
fore it  is  a  fair  conclusion  that  when  he  did  form  that  opinion  it  was  an  honest 
and  fixed  opinion,  which  he  felt  he  must  carry  out  in  practice  if  the  proper 
occasion  should  arise.  It  is  in  this  point  of  view,  and  this  point  of  view  only, 
that  we  offer  this  evidence. 

The  honorable  senator  from  Michigan  has  proposed  a  question  to  the  counsel 
for  the  President,  which  is  this : 

Do  not  the  connsel  for  the  accused  consider  that  the  validity  of  the  tenure-of-offico  bill  was 
purely  a  question  of  law  f  . 

I  will  answer  that  pfurt  of  the  question  first.  vThe  constitutional  validity  of  ^ 
any  bill  is,  of  course,  a  question  of  lai^which  depends  upon  a  comparison  of  ,  ,  t 
the  provisions  of  the  bill  with  the  law  enacted  by  the  people  for  the  government 
of  their  agents.  It  depends  upon  whether  those  agents  have  transcended  the 
authority  which  the  people  gave  them;  and  that  comparison  of  theConstitution 
with  the  law  is,  in  the  sense  that  was  intended  undoubtedly  by  the  honorable 
senator,  a  question  of  law.  #    • 

The  next  branch  of  the  question  is  "  |rhether  that  question  is  to  be  deter-  ^-^CC 
mined  on  this  trial  by  the  Senate."     ^  ^^ 

¥bii  is  a  question  I  cannot  answer.  That  is  a  question  that  can  be  deter- 
mined only  by  the  Senate  themselves.  If  the  Senate  should  find  that  Mr. 
Stanton's  case  was  not  within  this  law,  then  no  such  question  arises,  then  there 
is  no  question  in  this  particular  case  of  a  conflict  between  the  law  and  the  Con- 
stitution. If  the  Senate  should  find  that  these  articles  have  so  charged  the 
President  that  it  is  necessary  for'the  Senate  to  believe  that  there  was  some  act 
•of  turpitude  on  his  part  connected  with  this  matter,  some  malajidetf  some  bad 
intent,  and  that  he  did  honestly  believe,  as  he  states  in  his  answer,  that  this  was 
an  unconstitutional  law,  that  an  occasion  had  arisen  when  he  must  act  accord- 
ingly under  his  oath  of  office,  then  it  is  immaterial  whether  this  was  a  constitu-  "N 
tional  or  unconstitutional  law ;  be  it  the  one  or  be  it  the  other,  be  it  true  or  false 
that  the  President  has  committed  a  legal  offence  by  an  infraction  of  the  law,  he 
has  not  committed  the  impeachable  offence  with  which  he  is  charged  by  the 
House  of  Representatives^  And,  therefore,  we  must  advance  beyond  these  two  ^ , 
questions  before  we  reach  the  third  bn^ch  of  the  question  which  the  hon- 
orable senator  from  Michigan  propounds^whether  the  question  of  the  constitu- 
tionality of  this  law  mxiA\  be  determined  on  this  trial  by  the  Senate.  In  the 
view  of  the  P4;^ident's  counsel  there  is  no  necessity  for  the  Senate  to  determine 
that  question^  The  residue  of  the  inquiry  is : 

Do  the  counsel  claim  that  the  opinion  of  the  cabinet  officers  touching  that  qnestion — 

That  is,  the  constitutionality  of  the  law — 
is  competent  evidence  by  which  the  judgment  of  the  Senate  might  be  inflnencedf 

Certainly  not.  We  do  not  put  them  on  the  stand  as  experts  on  questions  of  con- 
stitutional law.  The  judges  will  determine  that  out  of  their  own  breasts.  We 
put  them  on  the  stand  as  advisers  of  the  President  to  state  what  advice,  in  point 
of  fact,  they  gave  him,  with  a  view  to  show  that  he  was  guilty  of  no  improper 
intent  to  violate  the  Oonstitutio^,  We  put  them  on  the  stand,  the  honorable 
senator  from  Michigan  will  allow  me  to  answer,  for  the  same  purpose  for  which 
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he  doubtless,  in  his  extensive  practice,  has  often  put  lawyers  on  the  stand.     A 

man  is  proceeded  against  bj  another  for  an  improper  arrest,  tat  a  malicioiis  moa- 

ecution.    It  is  necessary  to  prove  malice  and  want  of  probable  cause.     Whoi 

the  want  of  probable  cause  is  proved,  the  malice  is  inferable  from  it ;  but  then 

it  is  perfectly  well  settled  that  if  the  defendant  can  show  that  he  fiiirly  laid 

his  case  before  counsel,  and  that  counsel  informed  him  that  that  was  a  probable 

^    I  case,  he  must  be  acquitted ;  the  malice  is  gone.    That  is  the  pnrpose  for  which 

^C  lire  propose  to  put  these  gentlemen  on  the  stand,  to  prove  that  they  aoted  as 

^^  I  advisers,  that  thd  advice  was  given,  that  it  was  acted  under ;  and  that  purges 

qthe  malice,  the  improper  intent. 

To  respond  to  tne  question  of  the  honorable  senator  from  Maryland,  he  will 
allow  me  to  say  that  it  is  a  question  which  the  managers  can  answer  much  better 
than  the  President's  counsel. 
Mr.  Johnson.  Will  you  read  it,  please  t 
Mr.  OuRTis.  It  is : 

Do  the  coansel  for  the  President  understand  that  the  manaffers  deny  the  ttatement  made 
bj  the  President  in  his  message  of  Decemher  12, 1867,  to  the  Senate,  as  nven  in  evidence  hj 
the  managers,  at  page  45  of  ttie  official  report  of  the  trial,  that  the  meinberB  of  the  cabinet 
gave  him — 

That  is,  the  President — 

the  opinion  there  stated  as  to  the  tennre-of-effioe  act ,  and  is  the  eridenoe  offisred  to  eorrobo 
rate  that  statement,  or  for  what  other  object  is  it  offered  ? 

We  now  understand,  from  what  the  honorable  manager  has  said  this  morning, 
that  the  House  of  Representatives  has  taken  no  issue  on  that  part  of  our  answer; 
that  the  honorable  managers  do  not  understand  that  they  have  traversed  or 
denied  that  part  of  our  answer.  We  did  understand  before  this  question  was 
proposed  to  us  that  the  honorable  managers  had  themselves  put  in  evidence  the 
message  of  the  President  of  the  12th  of  December,  1867,  to  the  Senate,  in  which 
he  states  that  he  was  advised  by  the  members  of  the  cabinet  unanimously, 
including  Mr.  Stanton,  that  this  law  would  be  unconstitutional  if  enacted.  They 
have  put  that  in  evidence  themselves. 

Nevertheless,  senators,  this  is  an  affair,  as  you  perceive,  of  the  utmost  gravity 
in  any  possible  aspect  of  it ;  and  we  did  not  feel  at  liberty  to  avoid  or  abstain 
from  the  offering  of  the  members  of  the  President's '  cabinet  that  they  might 
state  to  you,  under  the  sanction  of  their  oaths,  what  advice  was  given.  I  sup- 
pose all  that  the  managers  would  be  prepared  to  admit  might  be— certainly  they 
have  made  no  broader  admission — that  the  President  said  these  things  in  a  mes- 
sage to  the  Senate ;  but  from  the  experience  we  have  had  thus  far  in  this  trial 
we  thought  it  not  impossible  that  the  managers,  or  some  one  of  them  speaking  in 
behalf  of  himself  and  the  others,  might  say  thiat  the  President  had  told  a  falsehood, 
and  we  wish  therefore  to  place  ourselves  right  before  the  Senate  on  this  subject 
We  desire  to  examine  these  gentlemen  to  show  what  passed  on  this  subjecty  and 
we  wish  to  do  it  for  the  purposes  I  have  stated. 

Mr.  Williams.  Before  the  learned  gentleman  concludes  I  desire  to  submit  a 
question  to  him. 

The  Chief  Justice.  The  Secretary  will  read  the  question  proposed  by  the 
senator  from  Oregon. 

The  chief  clerk  read  as  follows : 

Is  the  advice  given  to  the  President  by  his  cabinet,  with  a  view  of  preparing  a  veto  mes- 
sage, pertinent  to  prove  the  right  of  the  Fresident  to  disregard  the  law  aher  it  was  passed 
over  his  veto  7 

Mr.  Curtis.  I  consider  it  to  be  strictly  pertinent  It  is  not  of  itself  auffideot; 
it  is  not  enough  that  the  President  received  such  advice;  he  must  show  that  an 
occasion  arose  for  him  to  act  upon  it,  which,  in  the  judgment  of  the  Senate,  was 
such  an  occasion  that  yon  could  not  impute  to  him  wrong  iiitention  in  acting. 
But  the  first  step  is  to  ^how  that  he  honestly  beUeved  that  this  waa  an  onoon* 
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Btitntional  law.  Whether  he  ehonld  treat  it  as  such  in  a  particular  instance  is 
a  matter  depending  npon  his  own  personal  responsibility  without  advice.  That 
is  the  answer  which  I  suppose  is  consistent  with  the  views  we  have  of  this  case. 
•  And  I  wish,  in  closing,  merely  to  say,  that  the  senators  will  perceive  how 
entirely  aside  this  view  which  I  have  now  presented  to  the  Senate  is  from  any 
claim  on  behalf  of  the  President  that  he  mav  disregard  a  law  simply  because 
he  believes  it  to  be  unconstitutional.  He  makes  no  such  claim.  He  must  make 
a  case  beyond  that — a  case  such  as  is  stated  in  bis  answer;  but  in  order  to  make 
a  case  beyond  that  it  is  necessary  for  him  to  begin  by  satisfying  the  Senate  that 
he  honestly  believed  the  law  to  be  unconstitutional ;  and  it  is  with  a  view  to 
that  that  we  now  offer  this  evidence. 

The  Chief  Justicb.  Senators,  the  question  now  before  the  Senate,  as  the 
Chief  Justice  conceives,  respects  not  the  weight,  but  the  admissibility  of  the  evi- 
dence offered.  To  determine  that  question,  it  is  necessary  to  see  what  is  charged 
in  the  articles  of  impeachment.  The  first  article  charges  that  on  the  2l8t  day 
of  February,  1868,  the  President  issned  an  order  for  the  removal  of  Mr.  Stan- 
ton from  the  office  of  Secretary  of  War,  that  this  order  was  made  unlawfully, 
and  that  it  was  made  with  intent  to  violate  the  tenure-of-office  act,  and  in  viola- 
tion of  the  Constitution  of  the  United  States.  The  same  charge  in  substance 
is  repeated  in  the  ^articles  which  relate  to  the  appointment  of  Mr.  Thomas, 
which  was  necessarily  connected  with  the  transaction.  The  intent,  then,  is  the 
subject  to  which  much  of  the  evidence  on  both  sides  has  been  directed ;  and  the 
Chief  Justice  conceives  that  this  testimony  is  admissible  for  the  purpose  of  sbow- 
ine  the  intent  with  which  the  President  has  acted  in  this  transaction.  He  will 
submit  the  question  to  the  Senate  if  any  senator  desires  it. 

Mr.  Howard.  I  call  for  the  yeas  and  nays. 

The  Chief  Justice.  The  senator  from  Michigan  desires  that  the  question 
be  submitted  to  the  Senate,  and  calls  for  the  y^s  and  nays. 

The  yeas  and  nays  were  ordered. 

The  Chief  Justice.  Senators,  you  who  are  of  opinion  that  the  proposed 
evidence  is  admissible  will,  as  your  names  are  called,  answer  yea;  tiiose  of 
the  contrary  opinion,  nay. 

Mr.  Drake.  I  ask  for  the  reading  of  the  offer  of  counsel. 

The  Chief  Justice.  The  Secretary  will  read  the  offer. 

The  chief  clerk  read  the  offer. 

The  question  being  taken  by  yeas  and  nays,  resulted — ^yeas  20,  nays  29 ;  as 
follows : 

Yeas— Messrs.  Antbony,  Bayard,  Bnckalew,  Davis,  Dixon,  Doolittle,  Fessenden,  Fowler, 
Grimes,  Henderson,  Hendriclu,  Johnson,  McCreerj,  Patterson  of  Tennessee,  Ross,  Sauls- 
buiT,  Trumbnll,  Van  Winkle,  VJckers,  and  Willey— 20. 

Nats— Messrs.  Cameron,  Cattell,  Chandler,  Cole,  Conkling,  Conness,  Corbett,  Cra^in, 
Drake,  Edmands,  Ferry,  Frelinghnysen,  Harlan,  Howard,  Howe,  Morgan,  Morrill  of  Mame, 
Morrill  of  Vermont,  Patterson  of  New  Hampshire,  Pomeroy,  Ramsey,  Sherman,  Sprague, 
Stewart,  Thayer,  Tipton,  Williams,  Wilson,  and  Yates— 29. 

Not  voting — Messrs.  Morton,  Norton,  Nye,  Snmner,  and  Wade— ^. 

So  the  Senate  decided  the  evidence  to  be  inadmissible. 
OiDBON  Wrllbs— examination  continued. 

By  Mr.  Evartb  : 

Question   At  the  cabinet  meetings  held  at  the  period  from  the  presentation  o 
the  bill  to  the  President  until  his  uiessage  sending  in  his  objections  was  comJ 
pleted,  was  the  question  whether  Mr.  Stanton  was  within  the  operation  of  the 
dvil-tenure  act  the  subject  of  consideration  and  determination  ? 

Mr.  Manager  Butlbb.  Stop  a  moment.    We  object. 

The  Ghibp  Justicb.  The  counsel  will  please  propose  (heir  question  in  writing. 

Mr.  £v4RTS.  I  will  make  an  offer,  wit(^the  permission  of  the  Chief  Justice. 
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The  offer  was  reduced  to  writing,  aod  read  bj  the  chief  derk,  as  follows : 

We  offer  to  prore  that  at  the  meetinfn  of  the  cabinet  at  which  Mr.  Stanton  was  preeent, 
held  while  the  tennre-of-office  bill  was  oefore  the  President  for  i^proral,  the  advice  of  the 
cabinet  in  regard  to  the  same  was  asked  bj  the  President  and  gtrtn  by  the  cabinet;  and 
thereupon  the  question  whether  Mr.  Stanton  and  the  other  Secretaries  who  had  receiTod  their 
appointment  from  Mr.  Lincoln  were  within  the  restrictions  upon  the  President's  power  of 
removal  from  office  created  by  said  act  was  considered,  and  the  opinion  expressedfthat  the 
Secretaries  appointed  by  Bir.  Lincoln  were  not  within  such  restrictions. 

Mr.  Manager  Butlbb.  We  object,  Mr.  President  and  aenatorSt  that  this  10 
onlj  asking  the  advice  of  the  cabinet  as  to  the  coustmction  of  a  law.  The  last 
question  was  as  to  the  constitutionality  of  a  law,  and  advice  as  to  law  we  sap- 
pose  to  be  wholly  included  within  the  last  ruling  of  the  Senate.  We  do  not 
propose  to  argue  it. 

Mr.  EvARTS.  We  do  not  so  reg'ird  the  matter ;  and  even  if  the  ruling  should 
be  so  rightly  construed,  still,  Mr.  Chief  Justice  and  Senators,  it  would  be  proper 
for  us  to  make  this  offer  accepting  your  ruling,  if  it  were  not  a  matter  for  debate. 
We  understand  that  the  disposition  of  the  question  of  evidence  already  made 
may  turn  upon  any  one  of  several  considerations  quite  outside  of  the  present 
inquiry  ;  as,  fur  instance,  if  it  should  be  held  to  have  turned  iroon  considerations 
suggested  by  some  of  the  questions  put  by  one  or  more  of  the  senators  of  this 
body,  as  to  the  importance  or  pertinence  of  evidence  as  bearing  upon  the  ques- 
tion of  the  constitutionality  of  a  law,  as  tending  to  justify  or  explain  or  affect 
with  intent  the  act  alleged  of  a  violation  of  the  law. 

The  present  evidence  sought  to  be  introduced  is  quite  of  another  complexion, 
and  has  this  purpose  and  object  in  reference  to  several  views  that  may  be  applied 
to  the  President's  conduct ;  in  the  first  place,  as  respects  the  law  itself,  that  a 
new  law  confessedly  reversing,  or,  as  was  frequently  expressed  in  the  debates  of 
the  houses  which  passed  the  lawiL" revolutionizing  the  action  of  the  govemment"v 
in  respect  to  this  exercise  of  executive  power,  and  in  respect  to  this  particular ' 
point  aiso  of  whether  it  had  aify  efficacy  or  was  intended  to  have  any  applica- 
tion which  should  fasten  upon  the  President  Secretaries  whom  he  never  had 
selected  or  appointed,  which  formed  the  subject  of  so  much  opinion  in  the  Sen- 
ate, and  also  in  the  House  of  Representatives,  was  made  a  subject  of  inquiry  and 
opinion  by  the  President  himself,  and  that  his  action  concerning  which  he  is  now 
brought  in  question  here  in  the  removal  of  Mr.  Stan  ton,  was  based  upon  his  opinion 
after  proper  and  diligent  efforts  to  get  at  a  correct  opinion,  whether  Mr.  Stanton 
was  within  the  law ;  and,  therefore,  that  his  conduct  and  action  was  not  in  the 
intent  of  violating  the  law  which,  it  is  said  here,  cannot  be  qualified  even  under 
these  charges  by  showing  that  he  did  not  do  it  with  intention  of  violating  the 
Constitution. 

The  point  now  is  that  be  did  not  do  it  with  intent  of  violating  the  law,  bat 
that  he  did  it  with  the  intent  of  exercising  a  well-knowur  perfectly  established 
constitutional  power,  deemed  by  him,  on  the  advice  of  these  his  cabinet,  not  to 
be  embraced  within  the  law ;  and  if  the  question  of  the  intent  of  his  violation  of 
duty,  of  the  purpose  and  the  motive  and  the  object  and  the  result,  the  injury  to 
the  public  service  or  the  order  of  the  state  is  to  form  a  part  of  the  inquiry,  then 
we  bring  him  by  one  mode  of  inquiry  within  obedience  to  the  Constitution  a^he 
was  advised,  and  by  this  present  object  of  inquiry  within  obedjence  to  the  law  as 
he  was  advised. 

So,  too,  it^  has  a  bearing  from  the  presence  of  Mr.  Stanton  and  his  assent  to 
these  opinions,  on  the  attitude  in  which  the  President  stood  in  regard  to  his 
right  to  expect  from  Mr.  Stanton  an  acquiescence  in  the  exercise  of  the  power 
of  removal,  which  stood  upon  the  Constitution  in  Mr.  Stanton's  opinion,  and 
which  was  not  affected  by  the  law  in  Mr.  Stanton's  opinion ;  and  thus  to  raise 
precisely  and  definitely  in  this  aspect  the  qualifications  of  the  President's  coarse 
and  conduct  in  this  behalf  as  intending  an  application  of  force,  or  contemplating 
the  possibility  of  the  need  of  an  application  of  force. 
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Mr.  Manager  Butler.  Wiihoat  intending  to  debate  this  propoeition,  I  desire 
to  call  the  attention  of  the  Sedate  to  the  fiict  that  the  question  seeks  to  inquire 
whether  the  cabinet,  including  Mr.  Stanton,  did  not  advise  the  President  that 
the  bill  as  presented  for  his  consideration  did  not  apply  to  Mr.  Stanton  and  those 
in  like  situation  with  him.  I  desire  to  call  the  attention  of  the  Senate  to  Exhibit 
A,  on  the  38th  page,  which  is  the  veto  message,  wherein  the  President  vetoes 
the  bill  expressly  upon  the  ground  that  it  does  include  all  his  cabinet,  so  that  if 
they  advised  him  to  the  contrary,  the  advice  does  not  seem  to  have  had  opera- 
tion on  his  mind. 

Mr.  Manager  Boutwell.  Read  the  words. 

Mr.  Manager  Butler.  I  will. 

To  the  SetuUe  of  the  United  States  : 

I  have  carefully  examiued  the  bill  to  refftilate  the  tenure  of  certain  civil  offices.  The 
material  portion  of  the  bill  is  contaiued  iu  the  first  sectiou,  and  is  of  the  effidci  following, 
namelj : 

That  every  person  noldinf^r  ftuy  civil  office  to  which  he  has  been  appointed  by  and  with 
the  advice  aba  consent  of  the  Senate,  and  eveir  person  who  shall  hereaher  be  appointed  to 
any  such  office,  and  shall  become  duly  qualided  to  act  therein,  is,  and  shall  be,  entitled  to 
hold  such  office  until  a  successor  shall  have  been  appointed  by  the  President,  with  the  advice 
and  consent  of  the  Senate,  and  duly  qualified ;  and  that  the  Secretaries  of  State,  of  the 
Treasury,  of  War,  of  the  Navy,  and  of  the  Interior,  the  Postmaster  Oeneral,  and  the  Attor- 
ney GU)neraI,  shall  hold  their  offices  respectively  for  and  during  the  term  of  the  President  by 
whom  they  may  have  been  appointed,  and  for  one  mouth  thereafter,  subject  to  removal  by 
and  with  the  advice  and  consent  of  the  Senate. 

These  provisions  are  qualified  bv  a  reservation  in  the  fourth  section,  **  that  nothing  con- 
tained in  the  bill  shall  be  construed  to  extend  the  term  of  any  office  the  duration  of  which  is 
limited  by  law."  In  effect  the  bill  provides  that  the  President  shall  not  remove  from  their 
places  any  of  the  civil  officers  whose  terms  of  service  are  not  limited  by  law  without  the 
advice  and  consent  of  the  Senate  of  the  United  States.  The  bill,  in  this  respect,  conflicts, 
in  my  judgment,  with  the  Constitution  of  the  United  States.  The  question.  Congress  is 
well  awure,  is  by  no  means  a  new  one.'* 

And  then  he  goes  on  to  argue  upQn  the  debate  of  1769,  which  wholly  applied 
to  cabinet  officers,  and  you  will  find  that  that  is  the  gist  of  the  President's 
whole  argument.  Then,  on  the  4l8t  page,  after  having  exhausted  the  argu- 
ment as  to  the  cabinet  officers,  he  says : 

It  applies  equally  to  every  other  officer  of  the  government  appointed  by  the  President,  whose 
term  of  duration  is  not  specially  declared.  It  is  supported  oy  the  weighty  reason  that  the 
subordinate  officers  in  the  executive  department  ougut  to  hold  at  the  pleasure  of  the  head  of 
the  department,  because  he  is  invested  g^neral^  with  the  executive  authority,  and  the  par- 
ticipation in  that  authority  by  the  Senate  was  an  exception  to  a  general  principle,  and  ought 
to  ue  tfUcen  strictly.  The  President  is  the  great  responsible  officer  for  the  execution  of  the 
laws. 

But  I  must  ask  attention  to  the  point  that  there  is  some  additional  reason  to 
have  this  evidence  go  in  becanse  Mr.  Stanton  gave  snch  construction  to  the  law. 
It  was  offered  in  the  last  proposition  voted  npon  to  show  that  Mr.  Stanton  gave 
advice  as  to  the  constitutionality  of  the  law;  so  that  in  this  respect  the  two 
propositions  stand  precisely  alike  in  principle,  and  cannot  be  distinguished. 

It  is  said  this  evidence  should  be  admitted  to  show  that  the  president,  when 
he  removed  Stanton  and  put  in  Thomas,  supposed  that  Stanton  did  not  believe 
himself  to  be  within  the  law  and  protected  in  office  by  its  enactments.  Mr. 
Stanton  had  just  been  reinstated  under  the  law ;  had  revised  to  resign  because 
he  could  not  be  touched  under  the  law ;  had  put  the  President's  power  to  defi- 
ance, as  the  President  says  iu  his  message,  because  he  believed  that  the  law  did 
not  allow  him  to  be  touched.  Now,  does  this  evidence  t^nd  to  show  that  the 
President  thought  Mr.  Stanton  would  agree  that  he  was  not  kept  in  office  by 
the  law,  and  go  out  when  he  put  in  Mr.  Thomas  T  Does  any  sane  man  believe 
that  the  President  thought  that  Mr.  Stanton  wonld  yield  on  the  ground  that  he 
was  not  covered  by  the  law  when  he  was  removed  and  Mr.  Thomas  appointed  ? 
The  President  did  not  put  his  belief  on  any  snch  ground ;  he  put  it  on  tue  ground 
that  Stanton  was  a  coward,  and  wonld  not  dare  resist ;  not  that  h^  did  ndt  believe 
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himeelf  within  the  law  and  protect*^  by  it,  but  that  his  nenre  would  not  be  suffi- 
cient to  meet  General  Thomas.  That  was  the  President's  proposition  to  Oeneral 
Sherman ;  it  was  a  reliance  on  the  nerves  of  the  man,  not  anon  his  constmction 
of  the  law.  Therefore,  I  must  call  your  attention  to  the  fact  that  these  ofiers 
are  wholly  illusory  and  deceptive.  They  do  not  show  the  thing  contended  for; 
they  cannot  show  it ;  they  have  no  tendency  to  show  it,  and  whether  they  have 
or  have  not,  the  Senate,  by  solemn  decision,  have  said  that  the  advice  of  cabinet 
officers  is  not  the  legal  vehicle  of  proof  by  which  the  fact  is  to  be  shown  to  the 
Senate,  even  if  it  were  competent  to  be  proved  in  any  manner. 

Mr.  EvABTS.  Mr.  Chief  Justice  and  Senators,  the  reference  to  the  argument 
of  the  President's  message,  which  is  contained  on  page  38  and  the  following 
plages  of  the  record,  seems  hardly  to  require  any  attention.  The  President  is 
there  arguing  against  the  biU  as  a  matter  of  legislation,  and  rightly  regards  it 
in  its  generu  application  to  the  officers  of  the  govemmentt  including  the  prin- 
cipal officers  of  the  departments.  The  minor  consideration«of  whether  or  not 
it  Dy  its  own  terms  reached  die  particular  persons  who  hdd  their  commissioud 
from  President  Lincoln  could  not  by  any  possibililiy  have  been  the  subject  of 
discussion  by  the  President  of  the  United  otates  in  sending  in  his  objections  to 
the  bill  on  constitutional  grounds.     It  was  not  a  constitutional  question  whether 

<the  bill  included  the  officers  who  had  received  their  commissions  from  President 
Lincoln,  or  did  not  exclude  them. 

The  learned  manager  seems  equally  unfortunate  in  his  reference  to  the  coo- 
duct  of  Mr.  Stanton  upon  the  preliminary  proceeding  of  his  suspension  under 
the  civil-tenure  act,  for  no  construction  can  De  put  upon  Mr.  Stanton's  conduct 
there  except  that  he  did  not  think  he  was  under  the  act,  I  suppose,  because 
'  he  said  he  did  not  yield  to  the  act  w>iich  authorised  suspension,  but  yielded  to 
force.     So  much  for  that. 

Now,  I  come  to  the  principal  inquiry ;  and  that  is  whether  or  not  it  bears 
either  upon  the  President's  conduct  in  attempting  a  removal  of  Mr.  Stanton 
because  he  was  not  under  the  biU,  or  whether  it  bears  upon  the  rightfiil  expec- 
tation and  calculation  of  the  President  that  the  attempt  would  be  recognized  as 
suitable  by  Mr.  Stanton  because  he,  Mr.  Stanton,  did  not  believe  he  was  within 
the  bill. 

It  will  be  observed  that  the  President  had  a  perfect  right  to  suppose  that  Mr. 
Stanton  would  not  attempt  to  oppose  him,  the  President,  in  the  exercise  of  an 
accustomed  authority  of  the  Chief  Executive,  since  he,  Mr.  Stanton,  believed  it 
to  be  unlawful ;  and  if  the  Executive  had  been  advised  by  Mr.  Stanton  on  this 
very  point  that  he,  Mr.  Stanton,  was  not  protected  bv  the  restrictions  of  the 
civil  tenure-of-office  bill,  then  the  President  had  a  ri^ht  to  suppose  tl^t  when 
the  executive  authority  given  by  the  Oonstitution,  as  it  was  understood  by  Mr. 
Stanton,  was  not  impeded  by  the  operation  of  the  special  act  of  Oongiess,  Mr. 
Stanton  of  course  would  yield  to  this  unimpeded  constitutional  power. 

The  Ohibp  Justice.  Senators,  the  Chief  Justice  is  of  opinion  that  this  testi- 
mony is  proper  to  be  taken  into  consideration  by  the  Senate,  sitting  as  a  court 
of  impeachment ;  but  he  is  unable  to  determine  what  extent  the  Senate  is  dis- 
posed to  eive  to  its  previous  ruling,  or  how  far  they  consider  that  ruling  appli- 
cable to  the  present  question.  He  will  therefore  direct  the  Secretary  to  reaa  the 
offer  to  prove,  and  will  then  submit  the  question  directly  to  the  Senate. 

Mr.  Drakb.  On  that  I  ask  for  the  yeas  and  nays. 

The  chief  clerk  read  the  offer,  as  follows: 

We  offer  to  prove  that  at  the  meetings  of  the  cabinet  at  which  Mr.  Stanton  was  present, 
held  while  the  tennre-of-civil-office  bill  was  before  the  President  for  approyal,  the  aaTice  of 
the  cabinet  in  regard  to  the  same  was  asked  hy  the  Plresident  and  given  by  the  cabinet,  and 
thereupon  the  question  whether  Mr.  Stanton  and  the  other  Secretaries  who  had  received  their 
appointment  from  Mr.  Lincoln  were  within  the  restrictions  upon  the  President's  power  at 
removal  from  office  created  by  said  act  was  considered,  and  the  opinion  expressed  that  the 
Secretaries  appolntsd  by  Mr.  Lincoln  were  not  within  such  restrictions. 
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The  Chief  Justice.  On  thie  question  the  senator  from  Missouri  asks  for  the 
yeas  and  nays.  • 

The  yeas  and  nays  were  ordered,  and  being  taken  resulted — ^yeas  22,  nays 
26 ;  as  zoUows  : 

Teas— Messra.  Anthony,  Bajard,  Buckalew,  Davis,  Dixon,  Doolittle,  Fessenden,  Fowler, 
Grimes,  Henderson,  Hondricks,  Johnson,  McCreery,  Patterson  of  Tennessee,  Ross,  Sauls- 
bunr,  Sherman,  Spragne,  Tmmball,  Van  Winkle,  Yickers,  and  Willey — 22, 

Nays — Messrs.  Cameron,  Cattell,  Chandler,  Cole.  Conness,  Corbett^  Crt^in,  Drake, 
Edmunds,  Ferry,  Frelingfhu;^n,  Harlan,  Howard,  Howe,  Morgan,  Morrill  of  Maine,  Mor- 
rill of  Vermont,  Patterson  ot  New  Haoipshire,  Pomeroy,  Ramsey,  Stewart,  Thayer,  Tipton, 
Williams,  Wilson,  and  Yates — ^26. 

Not  voting  —Messrs.  Conkling,  Morton,  Norton,  Nye,  Sumner,  and  Wade — 6. 

So  the  evidence  proposed  to  be  offered  was  decided  to  be  inadmissible. 

Mr.  EvAKTS,  (to  the  witness.)  Mr.  Welles,  at  any  of  the  cabinet  meetings 
held  between  the  time  of  the  passage  of  the  civil-tenure  act  and^  the  removal 
of  Mr.  Stanton,  did  the  subject  of  the  public  service  as  a£Fected  by  the  operation 
of  that  act  come  up  for  the  consideration  of  the  cabinet  ? 

Mr.  Manager  Biitlkr.  I  object. 

Mr.  EvARTS.  This  is  merely  introductory. 

Mr.  Manager  Butler.  "  Yes  "  or  "  No  ?" 

Mr.  EvARTs.  Yes. 

Mr.  Manager  Butlbr.  We  do  not  object  to  that. 

The  Witness.  I  answer  yes. 

By  Mr.  Evarts  : 

Q.  Was  it  considered  repeatedly? 

A   It  was  on  two  occasions,  if  not  more. 

Q.  During  those  considerations  and  discuseions  was  the  question  of  the 
importance  of  having  some  determination  judicial  in  its  character  of  the  con- 
stitutionality of  this  law  considered  ? 

Mr.  Manager  Butlbr.  Stay  a  moment;  we  object. 

Mr.  Evarts.  It  only  calls  for  "yes"  or  "  no !' 

Mr.  Manager  Butlbr.  If  it  means  only  to  get  in  "  yes  "  or  "  no,"  whether 
it  was  considered,  it  is  not  very  important. 

Mr.  Evarts.  That  is  all. 

Mr.  Manager  Butlbr.  Then  it  is  not  to  get  in  that  there  was  any  particular 
consideration  on  a  given  point.  In  other  words,  to  make  myself  plain,  by 
asking  a  series  of  well-contrived  questions,  one  might  get  in  pretty  much  what 
was  done  in  the  cabinet  by  "yes"  or  *'no"  answers.  We  object  to  it  as 
immaterial ;  and  now  we,  perhaps,  might  have  it  settled  at  once,  as  well  as  ever. 
If  this  line  of  testimony  is  immaterial,  then  it  is  immaterial  whether  the  matter 
was  considered  in  the  cabinet  If  the  determination  of  the  Senate  is  that  what 
was  done  in  the  cabinet  should  not  come  in  here,  then  whether  it  was  done  is 
wholly  immaterial,  and  is  as  objectionable  as  what  was  done. 

Mr.  Evarts.  Yes ;  but  the  honorable  manager  will  be  so  good  as  to  n^mem- 
ber  that  the  rulings  of  the  Senate  have  expressly  determined  that  all  that  pro- 
perly bears  upon  the  question  of  the  intent  of  the  President  in  making  the 
removal  and  appointing  the  ad  interim  holder  of  the  office  with  a  view  of  raising 
the  judicial  question  is  admissible,  and  has  been  admitted. 

Mr.  Manager  Butler.  We  never  have  heard  ihat  mling.  It  may  have 
escaped  us,  perhaps. 

Mr.  Evarts.  By  examining  the  record  you  will  find  it 

Mr.  Manager  Butlbr.  We  have  examined  it  with  great  care,  but  we  shall 
not  find  that,  we  think.     Will  you  have  the  kindness  to  read  that  ruling? 

Mr.  Evarts.  It  is  in  the  memory  of  the  court. 

Mr.  xManager  Butlbr.  The  ruling  is  on  the  record. 

Th^  Ghibf  JubTiCB.  If  the  question  be  objected  to  it  will  be  reduced  to 
writing. 
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The  offer  of  the  coansel  for  the  respondent  was  reduced  to  writing  and  handed 
to  the  managers. 

Mr.  Manager  Butlbh.  By  **  the  removal  '^  do  I  underptand  down  to  the  2l8t 
of  February,  1868  ? 

Mr.  EvARTS.  Yes,  sir. 

Mr.  Manager  Butlbr.  May  I  insert  these  words :  ••  2lBt  of  February,  1868?' 

Mr.  EvARTA.  You  may  alter  the  word  "removal"  to  "order  of  the  2l8t  of 
February,  1863,  f»»r  the  removal." 

The  Chibp  JusTicB.  The  Secretary  will  read  the  off«^r  made  by  the  coonsel 
for  the  President. 

The  ofifer  wad  handed  to  the  desk  and  read,  as  follows  : 

We  offer  to  prove  that  at  the  cabinet  meeting^  between  the  passage  of  the  tenare-of-^TiI- 
office  bill  and  the  order  of  the  2lBt  of  February,  ld68,  for  the  removal  of  Mr.  Stanton,  upon 
occasions  when  the  condition  of  the  pnbUc  service  as  affected  by  the  operation  of  that  oil! 
came  np  for  the  consideration  and  advice  of  the  cabinet,  it  was  considered  bv  the  President 
and  cabinet  that  a  proper  re^rd  to  the  public  service  made  it  desirable  that  upon  some 
proper  case  a  judicial  aetermination  on  tne  constitutionality  of  the  law  should  be  obtained. 

Mr.  Manager  Butler.  Mr.  President  and  Senators,  we,  of  the  managers, 
object,  and  we  should  like  to  have  this  question  determined  in  the  minds  of  the 
senators  upon  this  principle.  We  understand  here  that  the  determination  of  the 
Senate  is,  that  cabinet  discussions,  of  whatever  nature,  shall  not  be  put  in  as  a 
shield  to  the  President.  That  I  understand,  for  one,*  to  be  the  broad  principle 
upon  which  this  class  of  questions  stand  and  upon  which  tho  Senate  has  voted ; 
and,  therefore,  these  attempts  to  get  around  it,  to  get  in  by  detail  and  at  retail — 
if  I  may  use  that  expression — evidence  which  in  its  wholesale  character  cannot 
be  admitted,  are  simply  tiring  out  and  wearing  out  the  patience  of  the  Senate. 
I  should  like  to  have  it  settled,  once  for  all,  if  it  can  be,  whether  the  cabinet 
consultations  upon  any  subject  are  to  be  a  shield.  Upon  this  particular  offer, 
however,  I  will  leave  the  matter  with  the  Senate  af^r  a  single  suggestion. 

It  is  offered  to  show  that  the  cabinet  consulted  upon  the  desirability  of  get- 
ting up  a  case  to  test  the  constitutionality  of  the  law.  It  is  either  material  or 
immaterial.  It  might  possibly  be  material  in  one  view  if  they  mean  to  say  that 
they  consulted  upon  getting  up  this  case  in  the  mode  and  manner  that  it  is 
brought  here,  and  only  in  that  event  could  it  be. material.  Does  the  question 
mean  to  ask  if  they  consulted  and  agreed  together  to  bring  up  this  case  in  the 
form  in  which  it  has  been  done  ?  If  they  agreed  upon  any  other  proceeding  it 
is  wholly  immaterial ;  but  if  they  agreed  upon  this  case,  then  we  are  in  th's 
condition  of  things,  that  they  propose  to  justify  the  President's  act  by  the 
advice  of  his  subordinates,  and  substitute  their  opinion  upon  the  legality  of  his 
action  in  this  case  for  yours. 

Senators,  you  passed  this  tenure-of-office  act.  That  might  have  been  done 
by  inadvertence.  The  President  then  presented  it  to  you  for  your  revision, 
and  you  passed  it  again  notwithstanding  his  constitutional  argument  upon  it. 
The  President  then  removed  Mr.  Stanton,  and  presented  its  unconstitutionality 
again,  and  presented  also  the  question  whether  Mr.  Stanton  was  within  it,  and 
you,  after  solemn  deliberation  and  argument,  again  decided  that  Mr.  Stanton 
was  within  its  provisions  so  as  to  be  protected  by  it,  and  that  the  law  was  con- 
stitutional. Then  he  removed  Mr.  Stanton  on  the  2l8t  of  February,  and  pre- 
sented the  same  question  to  you  again;  and  again,  after  solemn  argument,  you 
decided  that  Mr.  Stanton  was  within  its  provisions  and  that  the  law  was  consti- 
tutional. Now  they  offer  to  show  the  discussions  of  the  cabinet  upon  its  con- 
stitutionality to  overrule  the  quadruple  opinion  solemnly  expressed  by  the 
Senate  upon  these  very  questions — four  times  upon  the  constitutionality  of  the 
law,  and  twice  upon  its  constitutionality  and  upon  the  fact  that  Mr.  Stanton 
was  within  it.  Is  that  testimony  to  be  put  in  here  7  The  proposition  whether 
it  was  desirable  to  have  this  constitutional  question  raised  is  the  one  presented.* 
If  it  was  any  other  constitutional  question  in  any  other  case,  then  it  is  wholly 


DfPEAGHMENT   OF  THE  PRESIDENT.  699 

hnmaterial.  If  it  is  thie  caie,  then  70a  are  trying  that  question,  and  thej  pro- 
pose to  Bubstitute  the  judgment  of  the  cabinet  for  the  judgment  of  the  Senate. 

Mr.  £vART8.  I  must,  I  think,  be  allowed  to  say  that  the  patience  of  the 
Senate,  which  is  so  frequentlj  referred  to  hy  the  learned  managers  .as  being 
taxed,  seems  to  be,  in  their  judgment,  a  sort  of  unilateral  patience,  and  not 
open  to  impressions  upon  opposite  sides.  Now,  senators,  the  proposition  can 
be  very  briefly  submitted  to  you. 

By  decisive  determinations  upon  certain  questions  of  evidence  arising  in  this 
cause,  you  have  decided  that,  at  least,  what  in  point  of  time  is  so  near  to  this 
action  of  the  President  as  may  fairly  import  to  snow  that  in  his  action  he  was 
governed  by  a  desire  to  raise  a  question  for  judicial  determination,  shall  be 
admitted.  About  that  there  can  be  no  question  that  the  record  will  confirm  my 
statement.  Now,  my  present  inquiry  is  to  show  that  within  this  period,  thns 
extensively  and  comprehensively  named  for  the  present,  in  his  official  duty  and 
in  his  consultations  concerning  his  official  duty  with  the  heads  of  departments, 
it  became  apparent  that  the  operation  of  this  law  raised  embarrassments  in  the 
public  service,  and  rendered  it  important  as. a  practical  matter  that  there  should 
be  a  det*{rmination  concerning  the  constitutionality  of  the  law,  and  that  it  was 
de«tirable  that  upon  a  proper  case  such  a  determination  should  be  had.  I  submit 
the  matter  to  the  Senate  with  these  observations. 

The  Chibp  JusTtCB.  The  Secretary  will  read  the  offer  to  prove. 

The  chief  clerk  read  the  offer. 

The  Chibp  Justice.  The  Chief  Justice  will  submit  the  question  to  the  Senate. 

Mr.  CoNNBSS  called  for  the  yeas  and  nays,  and  they  were  ordered. 

Mr.  Hbnobrson.  Mr.  President,  I  desire  to  submit  a  question  to  the  mana- 
gers before  I  vote.     I  send  it  to  the  desk. 

The  Chibp  Justice.  The  question  propounded  to  the  honorable  managers  by 
the  senator  from  Missouri  will  be  read. 

The  chief  clerk  read  as  follows : 

If  the  President  shall  be  convicted,  he  most  be  removed  from  office. . 
If  biB  gailt  should  be  so  great  as  to  demand  such  punishment,  he  may  bo  disqualified  to 
hold  and  enjoy  any  office  under  the  United  States. 

Is  not  the  evidence  now  offered  competent  to  go  before  the  court  in  mitigation  7 

Mr.  Manager  Butlbe.  Mr.  President  and  senators,  I  am  instructed  to  answer 
to  that,  that  we  do  not  believe  this  would  be  evidence  in  any  event ;  but  all 
evidence  in  mitigation  of  punishment  must  be  submitted  after  verdict  and  before 
judgment,  save  where  the  jury  fix  the  punishment  in  their  verdict,  which  is  not 
the  case  here.  Evidence  in  mitigation  never  is  put  in  to  influence  the  verdict ; 
but  if  a  verdict  of  guilty  is  rendered,  then  circumstances  of  mitigation,  such  as 
good  character  or  possible  cpmmission  of  the  crime  by  inadvertence,  can  be  given, 
but  not  upon  the  issue. 

Mr.  Conk  LING.  Is  that  the  rule  of  practice  before  this  tribunall 

Mr.  Manager  Butler.  I  do  not  know  as  there  are  any  rules  of  practice  here. 

Mr.  CoNKLiNG.  Would  that  be  applicable  to  this  tribunal  ? 

Mr.  Manager  Butlbb.  I  am  asked  by  the  honorable  senator  from  New  York 
whether  it  would  be  applicable  before  this  tribunal.  Under  the  genersd  practice 
of  impeachments  judgment  is  never  given  by  the  House  of  Peers  until  demanded 
by  the  Commons.  Whether  that  may  be  applicable  hefe  or  not  I  do  not  mean 
at  tliis  moment  to  determine.  I  say  judgment  never  is  given  until  demanded ; 
and  as  this  judgment  is  to  be  given  as  a  separate  act,  if  evidence  in  mitigation  is 
applicable  at  all,  it  must  b6  given  to  influence  that  event.  There  is  an  appre- 
ciable time  in  this  tribunal,  as  in  all  others,  between  a  verdict  of  guilty  and  the 
act  of  judgment ;  and  if  any  such  evidence  can  be  given  at  all,  it  must,  in  my 
judgment,  be  given  at  that  time.  It  certainly  cannot  be  given  for  any  other 
purpose. 

I  have  already  stated  that  we  do  not  believe  it  to  be  competent  at  all,  and  I 
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am  80  instructed  by  my  aBeod&tes';  bat,  If  ever  competent,  it  cannot  be  com- 
petent until  the  time  arrives  for  the  consideration  of  the  judgment.  If  I  maj 
ask  a  question,  I  would  inquire,  do  the  Presdeht's  counsel  offer  this  evidence  in 
mitigation  ?  because  if  they  do,  that  will  raise  another  que8t^>n.  We  shall  not 
object  to  it,  perhaps,  even  now,  in  mitigation,  because  tnat  will  be  a  confession 
of  euilt.     [Laughter.] 

The  Chibp  «fusTicB.  The  Secretary  will  read  the  offer  to  prove  once  more. 

The  offer  was  read  as  follows : 

We  offer  to  prove  that  at  the  cabinet  meetingi  between  the  passage  of  the  tenuie-of-civil-offiee 
bill  and  the  order  of  the  2l8t  of  February,  jS68,  for  the  remorai  of  Mr.  Stanton,  upon  ocea- 
■ions  when  the  condition  of  the  public  aerrioe,  as  affected  bj  the  OjpSration  of  that  bill, 
came  up  for  the  consideration  ana  adTioe  of  the  cabinet,  it  was  conridered  bj  the  PresideDt 
and  cabinet  that  a  proper  regard  to  the  public  servioe  made  it  derirable  that  upon  some  proper 
case  a  judicial  determination  on' the  constitutionalitj  of  the  law  should  be  obtained. 

The  Ohibp  Justicb.  Senators,  you  who  are  of  opinion  that  ihe  evidence 
offered  by  the  counsel  for  the  President  should  be  received  will,  when  your 
names  are  called,  answer  yea  ;  those  of  the  contrary  opinion,  nay.'  The  Secre- 
tary will  call  the  roll. 

The  question  being  taken  by  yeas  and  nays,  resulted — ^yeas  19,  nays  30 ;  as 
follows : 

TEAS—Messrs.  Anthony,  Bajard,  Bnckalew,  Dayis,  Dixon,  Doolittle,  Fessenden,  Fowler, 
Grimes,  Henderson,  Hendricks,  Johnson,  McCreerjr,  Patterson  of  Tennessee,  Boss,  Sauls- 
buiT,  Trumbull,  Van  Winkle,  and  Vickers — 19. 

Nays — Messrs.  Cameron,  Cattell,  Chandler,  Cole,  Conkling,  Conness,  Corbett,  Cra^n, 
Drake,  Edmunds,  Ferrj,  Frelinghuvsen,  Harlan,  Howard,  Howe,  Morgan,  Morrill  of  Mame, 
Morrili-'of  Vermont,  Patterson  of  New  Hampshire,  Pomeroj,  Ramsey,  Sherman,  Sprague, 
Stewart,  Thayer,  Tipton,  Willej,  Williams,  Wilson,  and  Yates~30. 

Not  VOTIMG — Messrs.  Morton,  Norton,  Nye,  Sumner,  and  Wade*-6. 

So  the  Senate  ruled  the  offer  to  be  inadmissible. 

Mr.  Anthony,  (at  2  o'clock  p.  m.)  I  move  that  the  Senate  take  a  recess 
for  fifteen  minutes. 

The  motion  was  agreed  to,  and  at  the  expiration  of  the  recess  the  Chief 
Justice  resumed  the  chair. 

OiDBON  Wbllbs's  examination  continued. 

By  Mr.  Evart9  : 

Q.  Mr.  Welles,  was  there  within  the  period  embraced  in  the  inquiry  in  the 
last  question,  and  at  any  discussions  or  deliberations  of  the  cabinet  conceming 
the  operations  of  the  civil-tenure  act,  or  the  requirements  of  the  public  service 
in  respect  to  the  same,  any  suggestion  or  intimatioo  of  any  kind  touching  or 
looking  to  the  vacation  of  any  office,  or  obtaining  possession  of  the  same  by 
force  ? 

A.  Never,  on  any  occasion 

Mr.  Manager  Butlbr.  Stop  a  moment.    We  object. 

The  Chibf  Justicb.  The  counsel  for  the  President  will  please  reduce  the 
question  to  writing. 

The  question  was  reduced  to  writing  and  sent  to  the  desk,  and  read,  as 
follows : 

Was  there,  within  the  period  embraced  in  the  inc^uiry  in  the  last  question,  and  at  anj 
discussions  or  deliberations  of  the  cabinet  concemmg  the  operation  of  the  tenure-of-ciril* 
office  act  and  the  requiremeuis  of  the  public  service  in  regard  to  the  same,  any  suggestion  or 
intimation  whatever  touching  or  looking  to  the  vacation  of  any  office  by  force  or  getting  po«- 
session  of  the  same  by  force. 

Mr.  Manager  Butlbr.  To  that  we  object  We  think  it  wholly  within  the  pre- 
Tious  ruling ;  and  if  it  were  not,  it  would  be  incompetent  upon  another  gi-ound-^ 
that  to  show  that  the  President  did  not  state  to  A,  B,  or  G  that'  he  meant  to 
use  force  by  no  means  proves  that  he  did  not  tell  £,  F  and  G-. 
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Mr.  EvARTS.  We  may  bereafter  call  persons  to  testify  that  he  did  not  tell 
£,  F  and  G,  and  that  would  not  prove  that  he  did  not  tell  A,  B  and  G. 

Mr.  Manager  Butler.  And  so  on  to  the  end  of  the  alphabet 

Mr.  EvARTS.  Yes ;  and  so  on  to  the  end  of  time.  The  question  is,  Mr.  Chief 
Justice  and  Senators,  a  negative  to  exclude  a  concrusion ;  and  if  the  subject  of 
force  or  the  purpose  of  force  is  within  the  premises  of  this  issue  and  trial,  evi- 
dence on  the  part  of  the  President  to  show  that  in  all  the  deliberations  for  bis 
official  conduct  force  never  entered  into  contemplation  is,  as  I  suppose,  rightfullj 
offered  on  our  part. 

Mr.  Manager  Butler.  We  object  to  the  Question,  whether  he  told  his  cabi- 
net he  would  01"  would  not  use  force,  aa  wnoUy. immaterial  and  as  within  the 
last  ruling. 

The  Chief  Justice.  The  Chief  Justice  does  not  understand  the  honorable 
manager  to  object  to  it  as  leading. 

Mr.  Manager  Butler.  No;  it  is  not  worth  while  to  take  that  objection.  We 
wish  to  come  to  substance. 

The  Chi  bf  Justice.  The  Chief  Justice  will  submit  the  question  to  the  Senate. 

Mr.  Grimes.  I  )isk  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered. 

The  Chief  Justice.  The  Secretary  will  read  the  question. 

The  chief  clerk  again  read  the  question. 

The  Chief  Justice.  Senators,  you  who  are  of  opinion  that  this  question  is 
admissible  will,  as  your  names  are  called,  answer  yea;  those  of  the  contrary 
opinion,  nay. 

Mr.  Ferry.  I  was  requested  by  the  senator  from  Missouri  [Mr.  Drake]  to 
state  that  he  was  called  away  by  sickness  in  his  family. 

The  question  being  taken  by  yeas  and  nays,  resulted — ^yeaa  18,  nays,  26 ; 
as  follows : 

Yeas — Messrs.  Anthony,  Bayard,  Bnckalew,  Davis,  Dixon,  Edmonds,  Fessenden,  Fowlor, 
Grimes,  Hendricks,  Johnson,  McCreery,  Patterson  of  Tennessee,  Ross,  Saulsbur/,  Trum- 
bull, Van  Winkle,  and  Vickers — 18. 

Nays — Messrs  Cattell,  Chandler,  Cole,  Conkling,  Conness,  Corbett,  Craein,  Ferry,  Fre- 
lingfaajsen,  Harlan,  Howard,  Howe,  Morgan,  Morrill  of  Maine,  Morrill  of  Vermont,  Pat- 
terson of  New  Hampshire,  Pomeroy,  Bamsey,  fiherman,  Stewart,  Thayer,  Tipton,  Willey, 
Williams,  Wilson,  and  Tates— ^. 

Not  voTiyo — Messrs.  Cameron,  Doolittlo,  Drake,  Henderson,  Morton,  Norton,  Nye, 
Spragae,  Sumner,  and  Wade— 10. 

So  the  Senate  decided  tbe  question  to  be  inadmissible. 
Mr.  EvARTS.  We  are  tbrougb  witb  tbe  witness. 

.  Cross-examined  by  Mr.  Manager  Butlbr  : 

Q.  Mr.  Welles,  you  were  asked  if  you  were  Secretary  of  tbe  Navy,  and  yoa 
said  yon  beld  under  a  commission,  and  you  gave  the  di(te  of  the  commission  ? 

A.  March,  18G1. 

Q.  You  have  had  no  other  i 

A.  No  other. 

Q.  And  you  have  been  Secretary  of  the  Navy  down  to  to-day  } 

A.  I  have  continued  to  this  time. 

Q.  Has  Lorenzo  Thomas  acted  as  a  member  of  the  cabinet  down  to  to-day 
from  the  21st  of  February  1  • 

A.  He  has  met  in  the  cabinet  since  that  time.    / ' 

Q.  Did  he  meet  as  a  member  or  outsider  1 

Mr.  EvARTS.  I  submit,  Mr.  Chief  Justice,  that  this  is  no  cross-examination 
open  any  matter  we  have  examined  upon,  as  far  as  General  Thomas  is  concerned. 

Mr.  Manager  Butlbr.  I  waive  it.    I  will  not  have  a  word  upon  that. 

By  Mr.  Manager  Butlbr  : 
Q.  Now,  then,  you  told  us  of  something  said  between  you  and  the  President 
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about  a  movement  of  troops.    I  want  to  know  a  little  more  aceuratelj  when 
that  was.     In  the  first  place  what  day  was  it  f 

A.  It  was  on  the  82a  of  Fehmarj. 

Q.  Is  there  any  doubt  about  that  in  your  mind  ? 

A.  None  at  all. 

Q.  What  time  was  it? 

A.  It  was  not  far  from  twelve  o'clock. 

Q.  I  understood  yon  to  fix  that  time  of  day  'by  something  that  happened 
with  the  Attorney  General.     What  was  that  f 

A.  I  called  on  the  President  on  the  22d,  about  twelve  o'clock.  The  recep- 
tion for  official  business  at  the  Navy  Department  is  from  eleven  to  twelve.  I 
left  as  soon  as  I  well  could,  after  that  matter  was  over,  and  therefore  it  was  a 
little  before  twelve,  I  suppose.  When  I  arrived  at  the  Piresident'a  and  called 
on  him,  the  Attorney  General  was  there.  While  there,  the  nomination  of  Mr. 
Ewing  was  made  out. 

Q.  Never  mind  about  that ;  I  am  not  now  speaking  of  that 

A.  I  am  speaking  of  that.  The  private  secretary  wished  to  get  it  up  to  the 
Senate  as  early  as  he  could ;  and  Mr.  Stanhery  remarked  that  he  wished  to  be 
here,  I  thiuk»  about  twelve ;  that  he  had  some  appointment  about  twelve ;  and 
it  had  got  to  be  nearly  that  time  then. 

Q.  I  understood  you  to  say  that  he  had  some  appointment  in  the  Supreme 
Court.     Was  that  so  ? 

A.  I  will  not  be  sure  that  it  was. 

Q.  Did  you  not  state  yesterday  that  he  had  an  appointment  in  the  Supreme 
Court? 

A.  Perhaps  I  inferred  that  it  was  there ;  I  cannot  say  that  he  said  it  was  at 
the  Supreme  Court,  or  where  it  was. 

Q.  Did  you  not  so  testify  yesterday  ? 

A.  Perhaps  I  did. 

Q.  How  was  the  fact  ? 

A.  He  had  an  engagement. 

Q.  How  was  the  fact  as  to  your  testimony  yesterday — not  what  perhaps  yon 
did,  bnt  how  do  you  remember  you  testified  on  that  point  yesterday  ? 

A.  I  presume  I  testified  that  he  was  to  come  here  at  12  o'clock  to  the 
Supreme  Court,  because  that  was  my  inference.  I  supposed  it  was  so.  He 
had  an  engagement  at  12  o'clock,  and  wanted  to  get  away  as  soon  as  he  could ; 
and  it  was  in  connection  with  the  nomination  of  Mr.  Ewing,  which  went  up  at 
the  same  time. 

Q.  Have  you  not  heard  since  yesterday  that  the  court  did  not  sit  on 
Saturdays  ? 

A.  No,  sir. 

Q.  Have  you  heard  anything  on  that  subject  ? 

A.  No,  sir. 

Q.  Do  you  know  whether  they  sit  on  Saturdays  or  not  ? 

A.  I  do  not. 

Q.  You  do  not  know  upon  that  matter  ? 

A.  I  do  not. 

Q.  Now,  sir,  did  you  learn  that  there  was  any  other  movement  of  troops,  except 
an  order  upon  one  officer  of  the  regiment  to  meet  General  £mory  ? 

A.  Well,  I  heard  of  two  or  three  things  that  evening, 

Q.  I  am  now  speaking  of  the  officers  of  the  regiment. 

A.  I  understand. 

Q.  Did  you  learn  that  there  was  any  other  movement  of  troops  except  an 
order  to  an  officer  of  the  regiment  to  meet  General  Emory  ? 

A.  I  heard  that  the  officers  of  the  regiment  were  required  to  meet  at  head- 
quar*«*«  ♦^at  evening. 
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Q.  At  what  time  7 

A.  That  evening. 

Mr.  BvABTS.  The  2lBt. 

By  ]|f r.  Manager  Butler  : 

Q.  The  evening  of  the  21st  ? 

A.  The  evening  of  the  21st. 

Q.  And  that  the  officers  were  called  to  headquarters  t 

A.  The  officers  were  called  to  headquarters. 

Q.  Did  joa  learn  whether  it  was  to  give  them  directions  about  keeping  awaj 
from  a  masquerade  or  going  to  it  as  a  reason  why  thej  were  called  to  head- 
quarters ? 

A.  I  did  not  hear  the  reasons.  If  I  had  heard  the  reasons  perhaps  thej 
would  have  satisfied  me.     I  do  not  know  how  that  may  be. 

Q.  Tou  did  not  hear  the  reasons  ? 

A.  No ;  I  knew  the  fact  that  thev  had  been  called  to  meet  at  headquarters 
that  evening,  which  was  an  unusual  order,  and  were  called  from  a  party,  I 
believe. 

Q.  What  party  ? 

A.  A  party  that  was  in  F  or  G  street.  I  think ;  a  reception. 

Q.  That  they  were  called  from  |i  party  to  go  to  headquarters.  Now,  sir, 
that  was  all  the  movement  of  troops  you  spoke  of  yesterday  to  us,  was  it  not  ? 

A.  I  do  not  recollect  that  I  spoke  of  others.     I  spoke  of  that. 

Q.  Had  you  any  other  in  your  mind  yesterday  but  that  7 

A.  There  were  some  other  movements  in  my  mind ;  but  perhaps  not  con- 
nected with  GFeneral  £inory,  unless  they  were  called  there  for  a  purpose. 

Q.  There  was  none  communicated  to  you,  whatever  might  have  been  in  your 
mind,  was  there  ? 

A.  What  do  you  mean  by  "  none  communicated  V* 

Q.  No  other  movements  were  communicated  to  you,  whatever  may  have  been 
in  your  mind,  that  evening  ? 

A.  I  heard  of  movements  that  evening,  or  heard  of  appearances.  I  heard 
that  the  War  Department  was  lighted  up,  which  was  an  unusual  matter. 

Q.  You  heard  that  the  War  Department  was  lighted  up  7 

A.  I  did.  I  do  not  know  that  I  alluded  to  that  to  President  Johnson ;  but 
that  was  one  of  the  circumstances  that  I  heard  of  the  evening  before. 

Q.  Then  the  movement  was  the  call  of  the  officers  of  one  regiment  to  meet 
General  Emory.     How  many  officers  did  you  hear  were  called  7 

A.  I  did  not  hear  the  namber  of  officers.  I  heard  that  General  Emory's 
son  and  his  orderlies,  one  or  two,  had  called  at  a  party,  requesting  that  any 
officers  belonging  to  the  fifth  regiment,  and,  I  believe,  to  his  own,  should  repair 
forthwith  to  headquarters ;  which  was  thought  to  be  a  very  unusual  movement. 

Q.  I  did  not  ask  for  your  thoughts  about  it. 

A.  Well,  I  thought  it  was. 

Q.  Those  officers  were  asked  to  come  to  headquarters.  That  was  all  you  stated 
to  the  President  of  movements  of  troops  7 

A.  I  will  not  say  that  was  all.  ^ 

Q.  Is  it  all  that  you  remember  that  you  did  ? 

A.  I  will  not  be  sure  whether  I  stated  to  him  the  fact  of  the  lighting  up  of 
the  War  Depiirtment  that  night,  for  that  was  the  first  of  the  intrenchmeut 
there,  or  whether  I  alluded  to  the  fact  that  there  was  a  company,  or  part  of  a 
company,  reported  to  me  as  being  seen  in  the 

Q.  Excuse  me;  I  am  only  asking  what  you  stated,  not  what  you  think  you 
did  not  state. 

A.  I  say  I  do  not  know  that  I  «tated  that. 

Q.  And  I  am  asking  for  what  you  stated. 
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A.  I  say  I  do  not  know  that  I  stated  to  the  President  that  the  War  Depart- 
ment was  lighted  up  that  night. 

Q.  I  do  not  ask  you  for  what  you  do  not  know  you  stated* but  what  yon 
know  yoQ  did  state  f 

Mr.  EvARTS.  Yoar  question  was,  whether  that  was  all  he  stated,  and  he  says 
he  cannot  say  whether  it  was  all  or  not. 

Mr.  Manager  Butlbr.  I  am  asking  if  it  was  all  he  stated^  and  I  am  asking 
not  for  what  he  did  not  state,  but  for  what,  he  did. 

Mr.  EvARTS.  He  says  he  cannot  say  but  that  he  did* 

The  W1TNBS8.  I  stated  to  him  in  relation  to  General  Emoiy  and  what  I 
heard  in  regard  to  him.  Whether  I  alluded  to  the  other  facta  in  my  mind  I 
cannot  say  now. 

Mr.  Manager  Butlbb.  Very  well ;  that  is  exactly  what  I  want ;  but  I  did 
not  want  to  get  at  what  the  facts  were.    The  22d  was  to  be  kept  as  a  holiday  ? 

A.  It  is  a  half  holiday,  I  believe.  The  War  Department  closed  that  office ; 
but  I  suppose  that  is  in  riolation  of  law.  The  law  is  that  the  departments 
shall  be  kept  open,  each  of  them,  every  day  of  the  year,  save  Sundays  and  the 
Fourth  of  July  and  the  25th  of  December.  The  War  Department  has  some- 
times  

Mr.  Manager  Butlkr.  Excuse  me;  I  did  not  ask  you  for  your  legal  opinion. 

The  WiTNBSS.  I  am  not  giving  a  legal  opinion.    I  am  stating  facts. 

Mr.  Manager  Butlbr.  You  say  it  is  in  violation  of  law.  I  suppoae  that  is  a 
legal  opinion  1 

The  Witness.  You  can  read  the  law  and  see  what  it  is. 

Q.  I  am  only  asking  you  whether,  in  fact,  it  is  kept  as  a  hoUday  t 

A.  We  did  not  keep  it  as  a  holiday*  as  we  keep  the  Fourth  of  July.  The 
clerks  were  at  the  department  and  were  required  to  clear  their  desks  beibre  they 
left. 

Q.  How  was  it  at  the  War  Department? 

A,  I  understood — if  you  will  allow  me  to  state  that — ^that  the  War  Depart- 
ment  was  closed  on  that  day.  I  have  understood  it  was  closed  on  other  days ; 
but  the  Navy  Department  had  not  been  closed  in  that  way. 

Q.  I  do  not  want  any  comparison  between  the  Navy  and  War  Departments. 
I  only  ask  the  fact  if  it  was  closed  on  that  day.  Did  you  inquire  whether  the 
officers  were  called  together  to  notify  them  that  the  next  day  was  to  be  a  holi- 
day or  not  ? 

A.'  I  made  no  inquiries  on  the  subject  of  others,  but  communicated  to  the 
President  what  I  had  learned. 

Edgar  T.  Wbllbs  sworn  and  examined. 

By  Mr.  Evarts  : 

Question.  You  are  the  son  of  Mr.  Secretary  Welles  t 
Answer.  Yes,  sir. 

Q.  Are  you  employed  in  the  Navy  Department  t 
A.  Yes,  sir ;  I  am  chief  clerk  of  the  department. 

Q.,  (presenting  a  paper  to  the  witness.)  Please  look  at  this  paper  and  say  if 
that  is  a  blank  form  of  navv  agent's  commissions  as  used  in  the  department? 
A.  It  is  the  blank  form  that  was  used. 
Q.  Before  the  civil  tenure  bill } 
A.  Yes,  sir. 
Mr.  Evarts.  We  propose  to  offer  it  in  evidence. 

2^he  document  was  handed  to  Mr.  Manager  Butler.) 
r.  Manager  Butlbr.  We  have  no  objection  to  that.    Do  you  want  it  read  I 
Mr.  Evarts.  No. 
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The  document  thus  put  in  evidence  is  as  follows : 

President  of  the  United  States  of  America: 
To  ail  who  shad  see  tkese  jnresents,  greeting  : 

Kdow  ye,  that  reposinff  special  trust  and  confidence  in  the  patriotism,  fidelity,  and  abilities 

of ,  I  do,  By  'and  with  the  advice  and  consent  of  the  Senate  of  the  United 

States,  appoint  him  navy  agent  for  the . 

He  is  therefore  carefully  and  diligently  to  discharge  the  duties  of  navy  agent,  by  doing 
and  performing  all  manner  of  things  uerennto  appertaining ;  and  he  is  to  observe  and  follow 
the  orders  and  directions  which  he  may  from  time  to  time  receive  from  the  President  of  the 
United  States  and  Secretaiy  of  the  Navy. 

This  commission  to  continue  in  force  during  the  term  of  four  years  from  the . 

Given  under  my  hand  at  Washington,  this day  of ;  in  the  year  of  our 

[l.  s.  ]    Lord  one  thousand  eight  hundred  and ,  and  in  the year  of  the  independ- 
ence of  the  United  States.                     « 

By  the  President: 

Secretary  of  the  Nivff, 
Registered. 

By  Mr.  Evarts  : 

Q.  Do  you  remember  on  Friday,  the  2l8t  of  February,  that  your  attention 
was  drawn  to  some  movement,  or  supposed  movement,  connected  with  military 
organization  heret 

A.  I  do. 

Q.  At  what  hour  of  the  day  was  that  1 

A.  I  should  suppose  it  was  about  five  o'clock. 

Q.  What  was  it,  and  how  was  it  brought  to  your  attention  ] 

A.  I  was  attending  a  small  reception,  and  the  lady  of  the  house  informed 
me 

Mr.  Manager  Butler.  Excuse  me.  You  need  not  state  what  the  lady  of  the 
house  said. 

Mr.  Evarts.  It  does  not  prove  the  truth  of  the  lady's  statement,  but  only 
what  it  was. 

Mr.  Manager  Butlbr.  I  beg  your  pardon ;  but  as  nothing  but  the  truth  is  to 
be  in  evidence  we  do  not  want  the  lady's  statement. 

Mr.  Evarts.-  It  came  to  his  notice  and  he  acted  upon  it.  That  is  the  truth 
to  be  proved. 

Mr.  Manager  Butlbr.  In  answer  to  that,  the  truth  is  that  thia  is  not  the 
proper  way  to  prove  the  truth  of  a  case  of  impeachment,  by  putting  in  what 
the  lady  said  to  this  man.  No  matter  how  he  got  the  information ;  let  him  give 
the  information  he  gave  to  his  father. 

Mr.  Evarts.  Very  well.  (To  the  witness.)  What  information  did  you  get, 
whether  it  was  from  a  lady  or  not,  I  do  not  care  ? 

Mr.  Manager  Butler.  No,  sir ;  the  question  should  be,  what  infoimation 
did  he  give  to  his  father  1 

Mr.  Evarts.  I  want  to  prove  that  he  gave  the  same  that  he  got ;  that  he  did 
not  make  it  up.  I  certainly  am  permitted  to  prove  what  occurred.  It  will  all 
be  over  in  three  minutes.  (To  the  witness.)  Did  you  gain  any  information 
concerning  it  ? 

Mr.  Manager  Butlrr.  On  the  whole,  I  think  it  had  better  come  in  ;  I  will 
not  object. 

Mr.  Evarts.  It  is  utterly  immaterial. 

Mr.  Manager  Butler.  I  think  it  is. 

The  VViTMBSS.  General  Emory  had  sent  his  orderlies  there  that  afternoon 
requesting  certain  officers  named  to  me  to  report  to  headquarters  immediately, 
and  that  after  that  Oeneral  Emory's  son.  Dr.  Tom.  Emory,  had  come  there 
with  the  request  that  any  officers  of  two  branches  of  the  service— I  do  not 

45  I  P 
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recall  what  two  branches,  cavalry  and  infantry  or  cavalry  and  artillery — should 
report  at  headquarters  immediately. 

Mr.  CoNNBSS.  Mr.  President,  we  cannot  hear  the  witness.    We  did  not  hear 
the  answer  to  the  last  question. 

Mr.  EvARTS.  Does  the  senator  desire  it  to  be  repeated  I 

Mr.  CoxNESS.  Yes,  sir. 

Mr.  EvARTS,  (to  witness.)  Be  so  good  as  to  repeat  it. 

A.  That  General  Emory  had  sent  certain  orderlies  requesting  officers,  who 
were  named,  to  report  at  headquarters  without  delay,  and  had  aUo  sent  his  son, 
requesting  that  any  officers  of  two  branches  of  the  service,  cavalry  and  infantry, 
or  cavalry  and  artillery,  should  report  at  headquarters  immediately. 

Q.  After  this,  did  you  communicate  this  to  your  father  I 

A.  I  did,  sir.  ' 

Q.  At  what  time  1 

A.  I  should  suppose  it  was  about  7  o'clock. 

Q.  The  same  evening  ? 

A.  The  same  evening,  between  7  and  8  o'clock. 

Q.  Were  you  sent  on  any  message  to  the  President  concerning  thb  ? 

A.  I  was. 

Q.  By  your  father  % 

A.  I  was  sent  by  him  over  to  the  President's. 

Q.  Did  you  go  ? 

A.  I  did. 

Q.  At  what  hour  in  the  evening  ? 

A.  Between  8  and  9  o'clock  ;  shortly  after  I  went  home. 

Q.  Was  it  on  an  occasion  of  any  engagement  of  the  President  ? 

A.  The  President  was  engaged  at  dinner. 

Q.  Was  it  a  diplomatic  dinner  ? 

A.  It  was  a  state  dinner.     I  do  not  remember  precisely  the  character  of  it. 

Q.  Did  you  see  him  ? 

A.  I  did  not  see  him  on  that  account. 

Q.  And  you  reported  to  your  father  ? 

A  I  reported  to  him  that  I  did  not  see  him ;  that  there  was  nobody  at  the 
President's  Mansion  to  communicate  with. 

Q.  Was  anything  further  done  that  night  that  you  know  of  on  the  subject? 

A.  Nothing  further  that  I  know  of. 

No  cross-examination. 

Mr.  EvARTS.  Mr.  Chief  Justice  and  Senators,  we  have  in  attendance,  to  give 
their  evidence,  the  Secretary  of  State,  tlie  Secretary  of  the  Treasury,  the  Secre- 
tary of  the  Interior,  and  the  Postmaster  General,  and  we  offer  them  as  witnesses 
to  the  same  points  that  we  have  inquired  of  from  Mr.  Welles,  and  that  have 
been  cdvered  by  the  rulings  of  the  court.  If  objection  is  made  to  their  exam- 
ination, of  course  it  must  be  considered  as  covered  by  the  rulings  already  made. 

Mr.  Williams.  I  did  not  fully  understand  the  last  witness,  and  I  should  like 
to  have  him  recalled  for  a  moment. 

Edgar  T.  Welles  recalled. 

Mr.  Williams.  If  allowable,  I  should  like  to  inquire  of  the  witness  whether 
what  he  communicated  to  his  father  was  told  to  him  by  this  lady,  or  whether  it 
was  communicated  to  him  by  the  officers  ? 

A.  It  was  told  to  me  by  this  lady. 

Mr.  EvARTS.  We  tender  the  witnesses  I  have  named  for  examination  upon 
the  points  that  Mr.  Secretary  Welles  has  been  interrogated  concerning,  and  that 
the  rulings  of  the  Senate  have  covered.  If  the  objection  is  made,  it  must  be 
oonpiderod  as  covered  by  that  ruling. 

Mr.  Manager  Butler.  We  object.     We  have  not  objected  that  Mr.  Welles 
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was  not  a  credible  witneBs,  bat  only  that  the  testimoiij  to  be  given  waR  not 
proper. 

Mr.  EvARTS.  I  nnderstand  that. 

Alexander  W.  Randall  sworn  and  examined. 

ByMr.  EvARTS: 

Question.  Mr.  Randall,  yon  are  Postmsister  G-eqeral  t 

Answer.  I  am,  sir. 

Q.  From  what  time  have  you  held  that  office  ? 

A.  I  was  appointed  in  July,  1866 ;  I  have  held  it  from  that  time. 

Q.  Before  that  time  had  you  been  in  the  department ;  and  if  so,  in  what 
capacity  ? 

A.  I  had  been  from  the  fall  of  1862.  I  was  First  Assistant  Postmaster 
General. 

Q.  Since  the  passage  of  the  civil-tenure  act,  have  cases  arisen  in  the  postal 
service  in  which  officers  came  in  question  for  their  conduct  and  duty  in  the 
service  ? 

A.  They  have. 

Q.  Do  you  remember  the  case  of  Foster  Blodgett  ? 

A.  I  do. 

Q.  What  was  he  ? 

A.  He  was  postmaster  at  Augusta;  in  Georgia. 

Q.  Was  there  any  suspension  of  Mr.  Blodgett  in  his  office  or  in  its  duties  ? 

Mr.  Manager  Butlbb.  That  suspension  must  have  been  evidenced  by  some 
writing. 

Mr.  EvARTS.  I  have  asked  the  question  whether  there  was  one. 

Mr.  Manager  BuTLBft.  If  it  was  in  writing  I  desire  it  to  be  produced. 

Mr.  Everts.  I  expect  to  produce  it. 

The  Witness.  There  was. 

Q.  By  whom  was  it  made  1 

A.  It  was  made  by  me. 

Q.  As  Postmaster  General  t 

A.  As  Postmaster  General. 

Q.  Had  the  President  anything  to  do  with  it  7 

A.  Nothing  at  all. 

Q.  Did  he  know  of  it  ? 

A.  Not  when  it  was  done,  nor  before  it. 

Q.,  (handing  some  papers  to  the  witness.)  Please  look  at  these  papers  and 
say  if  they  are  the  official  papers  of  that  act  ? 

A.  Yes,  sir ;  they  are  certified  to  be  by  me  as  Postmaster  General. 

Q.  Did  yon  receive  a  complaint  against  Mr.  Blodgett  ? 

A.  There  was  one ;  yes,  sir. 

Q.  And  was  it  upou  that  complaint  that  your  action  was  taken  ? 

A.  It  was. 

Q.  In  what  form  did  the  complaint  come  to  you,  and  of  what  fact  ? 

Mr.  Manager  Butler.  Let  the  complaint  itself  state. 

Mr.  EvARTS.  I  have  asked  in  what  form  it  came.  ^ 

Mr.  Manager  Butler.  The  complaint  will  speak  for  itself.  This  form  is  in 
writing.  « 

Mr.  EvARTS.  I  do  not  know  that. 

Mr.  Manager  Butler.  Then  I  object  to  the  information  of  others. 

Mr.  Evarts.  I  have  asked  in  what  form  the  complaint  came  to  him.  Is 
that  objected  to  1 

Mr.  Manager  Butler.  No,  sir;  that  is  not  objected  to;  whether  it  was  in 
writing  or  verbal. 

The  WiTNBHS.  It  came  in  writing  and  verbally,  both. 
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Mr.  Manager  Butlbr.  We  shall  have  the  writing,  I  sappose. 

Mr.  EvARTS.  Tea,  sir.     (To  the  witness.)    And  on  the  complaint,  verbally 
and  in  writing,  this  action  was  taken  ? 

A.  Yes,  sir. 

Mr.  EvARTS.  I  propose  to  pnt  in  evidence  these  papers. 

Mr.  Manager  Butler.  Let  me  see  them  first. 

After  an  examination  of  the  papers, 

Mr.  Manager  Butler.  Have  yon  a  copy  of  the  indictment  referred  to  in  these 
papers  1 

Mr.  EvARTS.  It  is  not  here. 

Mr.  Curtis.  Governor  Randall  has  it  here. 

Mr.  EvARTS,  (to  the  witness.)  Have  you  it  here  ? 

The  WiTNBSS.  I  do  not  think  a  copy  of  the  indictment  is  here. 

Mr.  Manager  Butlbr.  That  is  all  there  is  of  it. 

Mr.  EvARTS.  Very  well. 

Mr.  Manager  Butlbr.  We  object  to  these  papers,  because,  very  carefully, 
there  has  been  left  oat  the  only  thing  that  is  of  any  consequence. 

Mr.  EvARTS.  Whose  care  do  you  refer  to? 

Mr.  Manager  Butlbr.  The  man  who  did  it. 

Mr.  EvARTS.  Who  is  that? 

Mr.  Manager  Butlbr.  I  do  not  know.  This  Mr.  Blodgett  is  now  attempted 
to  be  affected  in  his  absence,  and  I  feel  a  little  bound  to  take  care  of  him, 
because,  being  called  as  a  witness  here,  he  must  be  dealt  justly  with.  The 
papers  they  now  offer  refer  to  the  evidence  of  Mr.  Blodgett's  misconduct,  and 
the  evidence  is  not  produced  here,  not  even  a  recital  of  it ;  and  therefore  I  say 
it  is  unjust  to  put  in  Mr.  Randall's  recital  of  a  fact  that  happened  when  he  has 
in  his  department  the  fact  itself,  and  which  has  been,  by  somebody  to  me  unknown, 
carefully  kept  away  from  here. 

Mr.  EvARTP.  Mr.  Chief  Justice  and  senators,  the  honorable  managers  chose, 
for  some  reason  and  ground  best  known  to  themselves,  to  offer  in  evidence  as  a 
part  of  this  incrimination  an  act  of  the  President  of  the  United  States  in  the 
removal  of  Foster  Blodgett.     I  propose  to  show  what  that  act  was. 

Mr.  Manager  Butlbr.  I  do  not  object,  if  you  will  show  what  that  act.  was, 
and  not  keep  back  the  paper  which  is  the  inculpation  of  Mr.  Blodgett. 

Mr.  EvARTS.  I  am  not  inculpating  Mr.  Blodgett.  I  am  proving  what  the  act 
of  the  executive  oflScer  of  the  United  States  was  that  you  have  sought  to  put  in 
evidence  by  oral  testimony. 

Mr.  Manager  Butlbr.  You  have  put  in  the  fact  that  Mr.  Blodgett  was  removed 
upon  a  complaint  in  writing  of  misconduct,  and  you  keep  back  that  complaint 
in  writing. 

Mr.  EvARTS.  And  you  said  that  if  the  act  was  in  writing  it  must  be  proved 
by  the  letters,  and  I  agreed  to  it,  and  now  produce  them. 

Mr.  Manager  Butlbr.  You  do  not  produce  the  complaint. 

Mr.  EvARTS.  Well,  we  will  not  wrangle  about  it.  I  offer  the  official  act  of 
the  department  in  the  removal  of  Mr.  Blodgett. 

Mr.  Manager  Butlbr.  And  I  object  that  it  is  not  fair  play  unless  you  bring 
in  the  complaint. 

Mr.  EvARTS.  The  learned  manager  treats  this  as  if  it  were  a  question  of 
impeaching  Mr.  Blodgett.  I  am  giving  in  evidence  the  act  of  the  executive 
department  which  you  brought  in  testimony. 

Mr.  Manager  Butlbr.  We  proved  the  act  ourselves.  We  proved  that  they 
removed  Blodgett.  Now,  then,  there  is  no  occasiou  tp  prove  that  over  again,  if 
they  are  going  to  stop  there. 

Mr.  EvARTS.  You  made  it  inculpation,  and  we  want  to  prove  what  the  act  was. 

Mr.  Manager  Butler.  Then  produce  the  whole  thing  on  which  it  was 
^nded. 
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Mr.  Johnson.  What  is  the  paoer? 

Mr.  Grimbs.  I  call  for  the  reading  of  the  paper. 

Mr.  EvARTS.  If  you  want  the  indictment  produced  it  may  certainly  be  pro- 
daced ;  bat  the  fact  that  it  is  not  here  is  no  legal  objection  to  these  papers. 

Mr.  Johnson.  What  is  the  paper  produced  ? 

The  Chief  Justice.  The  counsel  for  the  President  will  state  what  they 
propose  to  prove  in  writing, 

Mr.  EvARTS.  I  offer  in  evidence  the  order  and  letters  handed  to  the  clerk, 
and  desire  that  they  may  be  read. 

The  Chief  Justice.  It  will  be  necessary  to  state  what  the  order  and  letters 
are ;  otherwise  the  court  will  be  unable  to  judge  of  their  admissibility. 

Mr.  EvARTS.  The  testimony  of  Governor  Randall  has  described  them  as  the 
official  action  of  the  department  I  offer  in  evidence  the  official  action  of  the 
Post  Office  Department  in  accomplishing  the  removal  of  Foster  Blodgett,  which 
removal  was  put  in  evidence  by  the  managers. 

The  Chief  Justice.  The  counsel  will  please  reduce  their  offer  to  writing. 

Mr.  Sherman.  I  think' we  have  a  right  to  ask  for  the  reading  of  the  letters 
to  know  upon  what  we  are  called  to  vote. 

The  Chief  Justice.  The  Senate  undoubtedly  have  a  right  to  order  the 
letters  to  be  read. 

Mr.  Sherman.  We  are  called  upon  to  decide  a  question  of  evidence,  and  I 
should  like  to  know  what  is  offered  from  the  papers  themselves. 

The  Chief  Justice.  The  usual  mode  of  proposing  to  prove  is  by  stating 
the  nature  of  the  proof  proposed  to  be  offered,  and  then,  upon  an  objection,  the 
Senate  decides  whether  proof  of  that  description  can  be  introduced.  It  is  not 
usual  to  read  the  proof  itself.  Undoubtedly  it  is  competent  for  the  Senate  to 
order  it  to  be  read. 

Mr.  Sherman.  If  the  counsel  will  state  the  matter  so  that  we  can  act  upon 
it  without  taking  time  in  readipg  the  papers,  I  have  no  objection. 

The  offer  to  prove  of  the  counsel  for  the  respondent  was  reduced  to  writing 
and  sent  to  the  desk. 

The  Chief  Justice.  The  Secretary  will  read  the  offer  to  prove  made  by  the 
counsel  for  the  President. 

The  Secretary  read  as  follows  : 

We  offer  in  evidence  the  official  action  of  the  Post  Office  Department  in  the  remoyal  of  Mr. 
Blodgett,  which  removal  was  pat  in  evidence  bj  oral  testimony  by  the  managers. 

Mr.  Manager  Butler.  We  will  not  object  further.  We  think  we  can  get  in 
the  indictment  somehow. 

The  Chief  Justice.  The  objection  is  withdrawn. 

Mr.  EvARTS.  I  ask  the  clerk  to  read  the  papers  in  their  order. 

The  Chief  Justice.  The  clerk  will  read  the  papers  offered  by  the  counsel. 

The  chief  clerk  read  the  papers,  as  follows : 

JL 
Post  Office  Department,  January  3,  1868. 

It  appearing  from  an  exemplified  copy  of  the  bill  of  indictment  now  on  file  in  this  depart- 
ment against  Foster  Blodgett,  postmaster  at  An|^8ta,  Georgia,  that  he  has  been  indicted  in 
the  United  States  district  ooart  for  the  southern  district  of  Georgia  for  perjury:  It  is 

Ordered^  That  said  Foster  Blodgett  be  suspended  from  the  office  of  postmaster  at  Augusta, 
Georgia,  aforesaid ;  and  that  George  W.  Summers  be  designated  as  special  agent  of  this 
department  to  take  charge  of  the  post  office  thereat  and  discnarge  all  its  duties  until  further 
action  shall  be  had  by  the  President  and  Senate  of  the  United  States. 

ALEX.  W.  RANDALL,  PostmasUr  Oeneral, 


Post  Office  Department, 

Waskimgton,  D,  C,  AprU  J7,  1868. 

This  is  to  certify  that  the  foregoing,  marked  A,  is  a  true  copy  of  an  original  order  on  file 
in  this  department. 
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In  witness  whereof,  I  have  hereunto  set  my  hand,  and  caused  the  seal  of  the  Post  Office 
Departiueut  to  be  affixed,  at  the  General  Post  Office  in  the  city  of  Washmgion,  Dutrict  ot 
Columbia,  the  dav  and  year  first  above  written. 

[L.  8.]  ALEXANDER  W.  RANDALL, 

Postmaster  Geturml, 


B. 

The  Post  Oppice  Departmekt 

To  whom  it  may  concern : 

Know  ye,  that  Foster  Blodfi;ett  having  been  suspended  from  the  office  of  postmaster  at 
Aui^sta,  Georgia,  under  a  bill  of  indictment  for  perjury,  George  W.  Summers  is  hereby 
designated  a  special  agent  of  this  department  to  take  charge  m  the  post  office  and  public 
property  theree^t,  and  to  discharge  all  the  duties  of  the  aforesaid  office. 

Witness  my  hand  and  the  seal  of  said  department  at  Washington  this  3d  day  of  Jan- 
uary, A.  D.  1868. 

[L.  8.]  ALEXANDER  W.  RANDALL, 

Postmaster  Oineral, 

Post  Office  Department, 

fVashington,  D.  C,  AprilU,  1868 

This  is  to  certify  that  the  foregoing,  marked  B,  is  a  true  copy  of  an  original  commission 
on  record  in  this  department. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  caused  the  seal  of  the  Post  Office 
Department  to  be  affixed  at  the  General  Post  Office  in  the  city  of  Washington,  District  of 
Columbia,  the  day  and  year  first  above  written. 

[L.  s.]  ALEXANDER  W.  RANDALL, 

Postmaster  Oemeral. 


C. 

Post  Office  DBPATRSfENT, 
Appointment  Office^  January  3,  1668. 

Sir  :  Enclosed  please  find  blank  ^th  and  bond  to  bo  executed  by  yourself  and  sureties  as 
special  agent  of  this  department  to  take  charge  of  the  post  office  at  Aug^ta,  Richmond 
county,  CTeorgia.  So  soim  as  the  same  shall  nave  been  executed  and  placed  in  the  mail 
addressed  to  tnis  department,  you  will  then  exhibit  the  enclosed  commission  to  Foster  Blod* 
gett,  or  to  the  person  in  charge  of  the  post  office  at  Augusta  aforesud,  take  possession  of  the 
public  property  thereafter,  and  enter  on  the  full  discharge  of  all  the  duties  thereof,  as  required 
oy  the  postal  laws  and  regulations. 

You  will  ci>ntinue  to  conduct  the  office  in  the  same  manner  as  though  you  were  postmaster 
until  the  President  and  Senate  shall  have  taken  further  action  in  the  premises. 
Your  salary  will  be  at  the  rate  of  $1,600  a  year,  with  $3  per  diem  for  subsistence. 
Very  respectfully,  your  obedieut  servant, 

ST.  JOHN  B.  L.  SKINNER, 

First  Assistant  Postmaster  General, 
George  W.  Summeks,  Esq.,  Augusta,  Georgia, 

Post  Office  Department, 

ff'ashington,  April  17.  186^. 

This  is  to  certify  that  the  foregoing,  marked  C,  is  a  true  copy  of  a  letter  on  record  in  this 
department. 

In  witness  w^hereof  I  have  hereunto  set  my  hand  and  caused  the  seal  of  the  Post  Office 
Department  to  be  affixed  at  the  General  Post  Office  in  the  city  of  Washington,  District  uf 
Columbia,  the  day  and  year  first  above  written. 

[L.  s.]  ALEX.  W.  RANDALL,  Postmaster  GeneraL 


D. 

Post  Office  Department, 
Apppointment  Office,  January  3,  luiiS, 

Sir:  a  copy  of  the  bill  of  indictment  fonnd  against  you  in  the  United  States  district  cimrt 
for  the  southern  district  of  Georgia,  for  perjury,  has  been  placed  on  file  in  this  department, 
and  in  consequence  thereof  the  Postmaster  General  has  made  an  order  suspending  you  fn»m 
the  office  of  postmaster  at  Augusta,  Georgia,  and  designated  George  W.  Summers  an  special 
Agent  of  this  department,  to  take  charge  of  the  aforesaid  post  office  and  all  the  public  pn>p- 
erty  thereat. 

You  are,  therefore,  required  to  deliver  to  said  George  W.  Summers  the  mail  key  and  all 
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the  public  property  in  jonr  possession,  upon  the  exhibition  of  his  commission  and  rlemand 
for  toe  mail  key  and  property  aforesaid ;  take  from  him  duplicate  receipts  for  the  same ; 
retain  one  and  forward  the  other  to  this  department. 
Very  respectfully,  yours,  &c., 

ST.  JOHN  B.  L.  SKINNER, 
First  AssiaiaiU  Pestmaster  General, 
Foster  Blodgett,  Esq.,  Augusta,  Georgia. 

Post  Office  Department, 

Washington,  April  17,  1868. 

This  is  to  certify  that  the  foreg^in^,  marked  D,  is  a  true  copy  of  a  letter  on  record  in  this 
department. 

In  witness  whereof  I  haye  hereunto  set  my  hand  and  caused  the  seal  of  the  Post  Office 
Department  to  be  affixed  at  the  General  Post  Office,  in  the  city  of  Washington,  District  of 
Columbia,  the  day  and  the  year  first  above  mentioned. 

[L.  8.1  ALEX.  W  HAND  ALL.  Postmaster  General, 

Cross-examined  by  Mr.  Manager  Butlbr  : 

Q.  Is  the  post  office  in  Augusta  one  that  is  within  the  appointment  of  the 
President  under  the  law  T 

A.  It  is. 

Q.  Was  Mr.  Blodgett  appointed  by  the  President  ? 

A.  He  was. 

Q.  When? 

A.  I  cannot  tell  you  that. 

Q.  Some  time  ago  1 

A.  Yes,  sir ;  some  time  ago  ;  and  confirmed  by  the  Senate. 

Q.  Under  what  law  did  you,  as  Postmaster  General,  suspend  him  ? 

A.  Under  the  law  of  necessity. 

Q.  Any  other  1 

A.  Under  the  law  authorizing^  me  to  put  special  agents  in  charge  of  offices 
where  I  was  satisfied  that  injustice  was  being  done  by  the  postmaster,  and 
under  the  practice  of  the  department. 

Q.  I  am  asking  you  now  as  to  the  law.  We  will  come  to  the  practice  by  and 
by.     Cannot  you  tell  us  whereabouts  that  law  will  be  found  1 

A.  No,  sir  ;  not  without  referring  to  my  notes. 

Q.  Well,  sir,  refer  to  your  notes.  Of  course  I  do  not  mean  that  unwritten 
law — the  law  of  necessity  ? 

A.  No.  It  was  a  question  whether  I  would  close  up  the  office,  or  appoint  a 
special  agent.  [Holding  a  letter  in  his  hand.]  I  have  there,  in  a  letter  I 
wrote 

Q.  I  do  not  care  about  your  letters.  I  am  asking  you  to  refer  me  to  the  law 
under  which  you  did  it,  if  you  can  ? 

A.  I  can  make  no  further  reference  than  I  did  to  that  law,  except  my 
authority  to  appoint  special  agents. 

Q.  What  statute  did  you  do  this  under? 

A.  Appoint  the  special  agent  ? 

Q.  What  statute  did  you  do  this  act  under  ?  What  statute  do  you  justify 
yourself  by  ? 

A.  I  do  not  justify  myself  under  any  particular  statute. 

Q.  What  general  statute  ? 

A.  No  general  statute. 

Q.  Then  under  no  statute  whatever,  either  particular  or  general,  do  you  jus- 
tify yourself.  Now,  sir,  do  you  mean  to  say  that  this  took  place  on  the  3d  of 
January  ? 

A.  The  fore  part  of  January.  • 

Q.  The  paper  is  dated  the  3d. 

A.  The  fore  part  of  January. 

Mr.  JoHiNSON.  What  is  the  date  of  the  pUper,  Mr.  Manager  ? 
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Mr.  MaDEger  Butler.  They  are  all  dated  tbe  3d  of  Jannarj,  1868.    (To 
the  witness.)    Now,  sir,  have  yon  ever  communicated  this  case  to  the  President! 

A.  I  did. 

Q.  Wheni 

A.  I  do  not  recollect ;  some  time  after  it  was  done. 

Q.  Abont  how  long  ? 

A.  Perhaps  a  week. 

Q.  More? 

A.  1  do  not  remember  about  that ;  a  few  days  afterwards. 

Q.  Did  you  take  any  advice  of  the  President,  or  consent,  or  order,  before  yoa 
made  this  removal  f 

A.  I  did  not. 

^.  Was  the  verbal  complaint  the  same  or  different  from  the  written  complaint 
against  Foster  Blodgett  ? 

A.  It  was  the  same.     It  was  the  statement  that  he  had  been  indicted  by  the 
district  attorney. 

(^    The  statement  that  he  had  been  indicted  ? 

A.  Yes,  sir. 

Q.  And  was  there  any  other  complaint  t 

A.  And  a  copy  of  the  indictment. 

Q.  Was  there  any  other  complaint  than  that  ? 

A.  I  do  not  remember  now  whether  there  was  any  other  or  not. 

Q.  Who  made  the  complaint  to  you  ? 

A.  The  district  attorney  of  that  district  stated  to  me  the  fact  that  an  indict- 
ment had  been  found  against  him. 

Q.  Did  he  state  it  to  you  in  person  ? 

A.  Yes,  sir. 

Q.  Did  yon  ask  him  to  forward  you  a  copy  1 

A.  No,  sir. 

Q,  Did  he  do  so  ? 

A.  He  did,  or  somebody  did. 

Q.  Somebody  did.    Do  you  know  who  I 

A.  I  cannot  tell,  unless  he  did. 

Q.  Did  vou  prepare  these  papers  here  7 

A.  I  ordered  them  to  be  prepared. 

Q.  You  ordered  all  the  papers  to  be  prepared  1 

A.  I  did. 

Q.  Why  is  not  a  copy  of  the  indictment  here,  then  1 

A.  It  was  not  inquired  for,  and  I  did  not  think  of  it. 

Q.  If  it  was  not  inquired  for,  who  made  the  inquiry  for  the  papers  ? 

A.  One  of  the  attorneys  asked  me  abont  the  case. 

Q.  One  of  the  counsel  asked  you  about  the  case,  the  papers  I  am  talking 
about  now  ? 

A.  He  asked  me  what  was  the  condition  of  the  case,  what  the  testimony  of 
Mr.  Blodgett  meant,  and  I  told  him,  and  told  him  I  could  furnish  all  the  orders 
that  were  made  in  the  case  ;  and  I  did  so. 

Q.  Then  you  volunteered  to  furnish  him  the  orders  ? 

A.  I  did. 

Q.  *Why  did  you  not  furnish  us  a  copy  of  the  indictment  I 

A.  I  cannot  tell  about  that.  I  did  not  think  anything  about  it.  I  would  have 
furnished  it  to  you  if  you  had  asked  me  for  it.    You  did  not  ask  me  for  any  copies. 

Q.  Now,  sir,  had  you  any  other  complaint  against  Foster  Blodgett  except 
the  fact  that  he  was  indicted  ? 

A.  I  do  not  remember  any  now. 

Q.  Have  you  any  inclination  of  your  mind,  anything  in  your  mind,  in  any 
way,  of  anything  else  brought  against  him  ? 
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A.  I  cannot  tell  you  now.  I  do  not  remember  anything  else.  There  may 
be  something  in  the  papers. 

Q.  Have  you  any  remembrance  of  acting  upon  any  other,  which  yon  have 
forgotten  ] 

A.  I  do  not  remember  anything  now.  The  papers  are  qnite  voluminoas,  and 
there  may  be  something  else  in  them.     I  do  not  remember  now. 

Q.  Did  yon  act  upon  any  other  than  this  1 

A.  Not  that  I  remember. 

Q.  Now,  sir,  was  not  that  an  indictment  brought  by  the  grand  jury  of  that 
county  against  him  for  taking  the  test-oath  1 

A.  Yes,  sir. 

Q.  Was  it  for  anything  else  except  that  he  was  supposed  to  have  sworn 
falsely  when  he  swore  the  test-oath  ? 

A.  Not  that  I  remember. 

Q.  It  was  taking  the  test- oath  as  an  officer  of  the  United  States  that  he  had 
not  been  in  the  rebellion  1 

A.  Yes. 

Q.  And  you  removed  him  for  that  ? 

A.  No,  sir ;  I  did  not  remove  him. 

Q.  You  suspended  him  for  that  1 

A.  Yes. 

Q.  Did  you  give  him  any  notice  of  the  suspension  1 

A.  I  did. 

Q.  That  you  were  going  to  do  it  ? 

A.  No,  sir ;  not  that  I  was  going  to  do  it.  I  sent  him  the  notice  you  see 
there,  or  directed  it  to  be  sent 

Q.  You  sent  a  notice  suspending  him  ? 

A.  I  directed  notice  to  be  sent  to  him  that  he  was  suspended,  a  copy  of 
which  is  in  the  papers. 

Q.  That  was  the  order  of  suspension  1 

A,  Yes,  sir. 

Q.  You  did  not  give  him  any  means  of  defending  himself,  or  showing  what 
bad  happened  to  him,  or  how  it  came  on  7 

A.     No,  sir. 

Q.  But  you  suspended  him  at  once  1 

A.  I  did. 

Q.  Is  there  any  complaint  on  your  books  that  he  had  not  properly  adminis- 
tered this  office  ? 

A.  I  do  not  remember  any. 

Q.  Certainly  none  upon  which  you  acted  ? 

A.  Not  that  I  remember. 

Q.  And  a  competent,  officer,  acting  properly,  because  somebody  found  an 
indictment  against  him  for  taking  the  test-oath,  swearing  he  was  a  Union  man, 
jou  suspended,  without  any  hearing  or  trial  at  all  ? 

A.  I  do  not  swear  to  any  such  statement  as  that.  Part  of  it  is  incorrect.  If 
you  will  ask  me  to  state  what  there  is  about  this  case,  I  shall  be  glad  to  do  it. 

Q.  I  will  ask  this  question,  and  you  will  answer  it 

A.  The  Witness.  Ask  your  questions  and  I  will  answer  them. 

Q.  I  will  put  this  question :  Did  you  Aot  suspend  this  officer,  without  inves- 
tigation or  trial,  upon  the  simple  fact  of  an  indictment  being  found  against  him 
for  having  taken  the  test-oath  to  qualify  him  for  that  office,  against  whom  no 
other  complaint  stood  in  your  office  ? 

A.  I  do  not  remember  any  other  complaint  now,  as  I  have  stated  before. 

Q.  And  therefore,  if  you  answer  upon  what  you  know,  you  will  have  to 
answer  yes ;  you  did  suspend  him  ? 

A.  Yes,  I  did  suspend  him;  and  if  he  had  been  convicted  I  should  haveaakfi^ 
to  have  him  removed. 
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Mr.  Manager  Butler.  They  are  all  dated  tbe  3d  of  Jannaiy*  1868.     (To 
the  witness.)    Now,  sir,  have  70a  ever  commanicated  this  case  to  the  President? 

A.  I  did. 

Q,  Wheni 

A.  I  do  not  recollect ;  some  time  after  it  was  done. 

Q.  About  how  long  ? 

A.  Perhaps  a  week. 

Q.  More? 

A.  I  do  not  remember  about  that ;  a  few  days  afterwards. 

Q.  Did  you  take  any  advice  of  the  President,  or  consent,  or  order,  before  you 
made  this  removal  f 

A.  I  did  not. 

^.  Was  the  verbal  complaint  the  same  or  different  from  the  written  complaint 
against  Foster  Blodgett  ? 

A.  It  was  the  same.     It  was  the  statement  that  he  had  been  indicted  by  the 
district  attorney. 

(^    The  statement  that  he  had  been  indicted  ? 

A.  Yes,  sir. 

Q.  And  was  there  any  other  complaint  t 

A.  And  a  copy  of  the  indictment. 

Q.  Was  there  any  other  complaint  than  that  ? 

A.  I  do  not  remember  now  whether  there  was  any  other  or  not. 

Q.  Who  made  the  complaint  to  you  ? 

A.  The  district  attorney  of  that  district  stated  to  me  the  fact  that  an  indict- 
ment had  been  found  against  him. 

Q.  Did  he  state  it  to  you  in  person  ? 

A.  Yea,  sir. 

Q.  Did  yon  ask  him  to  forward  you  a  copy  I 

A.  No,  sir. 

Q,  Did  he  do  so  ? 

A.  He  did,  or  somebody  did. 

Q.  Homebody  did.     Do  you  know  who  ? 

A.  I  cannot  tell,  unless  he  did. 

Q.  Did  you  prepare  these  papers  here  7 

A.  I  ordered  them  to  be  prepared. 

Q.  You  ordered  all  the  papers  to  be  prepared  ? 

A.  I  did. 

Q.  Why  is  not  a  copy  of  the  indictment  here,  then  ? 

A.  It  was  not  inquired  for,  and  I  did  not  think  of  it. 

Q.  If  it  was  not  inquired  for,  who  made  the  inquiry  for  the  papers  ? 

A.  One  of  the  attorneys  asked  me  about  the  case. 

Q.  One  of  the  counsel  asked  you  about  the  case,  the  papers  I  am  talking 
about  now  ? 

A.  He  asked  me  what  was  the  condition  of  the  case,  what  the  testimony  of 
Mr.  Blodgett  meant,  and  I  told  him,  and  told  him  I  could  furnish  all  the  orders 
that  were  made  in  the  case  ;  and  I  did  so. 

Q.  Then  you  volunteered  to  furnish  him  the  orders  I 

A.  I  did. 

Q.  Why  did  you  not  furnish  us  a  copy  of  the  indictment  ? 

A.  I  cannot  tell  about  that.  I  did  not  think  anything  about  it.  I  would  have 
furnished  it  to  you  if  you  had  asked  me  for  it.    You  did  not  ask  me  for  any  copies. 

Q.  Now,  sir,  had  you  any  other  complaint  against  Foster  Blodgett  except 
the  fact  that  he  was  indicted  ? 

A.  I  do  not  remember  any  now. 

Q.  Have  you  any  inclination  of  your  mind,  anything  in  your  mind,  in  any 
way,  of  anything  else  brought  against  him  ? 
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A.  I  cannot  tell  you  now.  I  do  not  remember  anything  else.  There  may 
be  something  in  the  papers. 

Q.  Have  you  any  remembrance  of  acting  upon  any  other,  which  you  have 
forgotten  ] 

A.  I  do  not  remember  anything  now.  The  papers  are  quite  voluminous,  and 
there  may  be  something  else  in  them.     I  do  not  remember  now. 

Q.  Did  yon  act  npon  any  other  than  this  ? 

A.  Not  that  I  remember. 

Q.  Now,  sir,  was  not  that  an  indictment  brought  by  the  grand  jury  of  that 
county  against  him  for  taking  the  test-oath  ? 

A.  Yes,  sir. 

Q.  Was  it  for  anything  else  except  that  he  was  supposed  to  have  sworn 
falsely  when  he  swore  the  test-oath  ? 

A.  Not  that  I  remember. 

Q.  It  was  taking  the  test- oath  as  an  officer  of  the  United  States  that  he  had 
not  been  in  the  rebellion  t 

A.  Yes. 

Q.  And  you  removed  him  for  that  t 

A.  No,  sir  ;  I  did  not  remove  him. 

Q.  You  suspended  him  for  that  ? 

A.  Yes. 

Q.  Did  you  give  him  any  notice  of  the  suspension  ? 

A.  I  did. 

Q.  That  you  were  going  to  do  it  ? 

A.  No,  sir ;  not  that  I  was  going  to  do  it.  I  sent  him  the  notice  you  see 
there,  or  directed  it  to  be  sent. 

Q.  You  sent  a  notice  suspending  him  1 

A.  I  directed  notice  to  be  sent  to  him  that  he  was  suspended,  a  copy  of 
which  is  in  the  papers. 

Q.  That  was  the  order  of  suspension  ? 

A.  Yes,  sir. 

Q.  You  did  not  give  him  any  means  of  defending  himself,  or  showing  what 
had  happened  to  him,  or  how  it  came  on  ? 

A.     No,  sir. 

Q.  But  you  suspended  him  at  once  ? 

A.  I  did. 

Q.  Is  there  any  complaint  on  your  books  that  he  had  not  properly  adminis- 
tered this  office  ? 

A.  I  do  not  remember  any. 

Q.  Certainly  none  upon  which  you  acted  ? 

A.  Not  that  I  remember. 

Q.  And  a  competent,  officer,  acting  properly,  because  somebody  found  an 
indictment  against  him  for  taking  the  tcst-oalh,  swearing  he  was  a  Union  man, 
you  suspended,  without  any  hearing  or  trial  at  all  ? 

A.  I  do  not  swear  to  any  such  statement  as  that.  Part  of  it  is  incorrect.  If 
you  will  ask  me  to  state  what  there  is  about  this  case,  I  shall  be  glad  to  do  it. 

Q.  I  will  ask  this  question,  and  you  will  answer  it 

A.  The  Witness.  Ask  your  questions  and  I  will  answer  them. 

Q.  I  will  put  this  question :  Did  you<not  suspend  this  officer,  without  inves- 
tigation or  trial,  upon  the  simple  fact  of  an  indictment  being  found  against  him 
for  having  taken  the  test-oath  to  qualify  him  for  that  office,  against  whom  no 
other  complaint  stood  in  your  office  ? 

A.  I  do  not  remember  any  other  complaint  noW;  as  I  have  stated  before. 

Q.  And  therefore,  if  you  answer  upon  what  you  know,  you  will  have  to 
answer  yes ;  vou  did  suspend  him  ? 

A.  Yes,  I  did  suspend  nim;  and  if  he  had  been  convicted  I  should  have  asked 
to  have  him  removed. 
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Q.  This  case  has  been  pending  since  the  Sd  of  Janoarj  ? 

A.  Yes,  sir. 

Q.  Has  it  ever  been  communicated  by  the  President  to  the  Senate  ? 

A.  Not  that  I  know  of. 

Q.  Did  he  direct  70a  so  to  do  ? 

A.  No,  sir. 

Q.  Did  you  suspend  him  under  the  civil -tenure  act? 

A.  No,  sir. 

Q.  Yon  took  no  notice  of  that  t 

A.  Yes,  sir;  I  took  notice  of  it.  That  was  the  difficulty  in  the  case,  if  you 
will  allow  me. 

Q.  You  took  no  notice  of  it  to  act  under  it  ? 

A.  I  conld  not  act  under  it. 

Q.  How  many  hundreds  of  men  have  you  appointed  who  could  not  take  the 
test-oath  ? 

A.  I  do  not  know  of  any — none  that  I  know  of. 

Q.  Do  you  not  know  that  there  are  men  appointed  to  office  who  have  not 
taken  the  test-oath  ? 

The  WiTNKSS.  As  postmasters? 

Mr  Manager  Butler.  Yes,  sir. 

The  Witness.  No,  sir;  I  do  not  know  of  one — never  one  with  my  consent 

Mr.  Johnson.  What  is  your  last  answer  ? 

The  Witness.  I  say  there  never  has  been  such  an  appointment  with  my 
consent. 

By  Mr.  Manager  Butler  : 

Q.  Did  you  learn  who  were  the  prosecutors  under  this  indictment  ? 

A.  No,  sir ;  I  did  not. 

Q.  Did  you  inquire  ? 

A.  I  did  not. 

Q.  Whether  they  were  rebels  or  Union  men  ? 

A.  I  did  not. 

Q.  Did  you  not  ask  whether  it  was  a  prosecution  by  rebels  down  there  against 
Mr.  Blodgett  ? 

A.  No,  sir ;  that  was  not  my  business.  I  simply  inquired  as  to  the  fact  of 
his  being  indicted  for  perjury  in  taking  the  oath  of  office. 

Mr.  Manager  Butler.  Will  you  have  the  kindness  to  furnish  me  with  a  copy 
of  that  indictment,  duly  certified  ? 

The  Witness.  I  will  do  so,  certainly. 

Mr.  Manager  Butler.  And  of  any  other  complaint  you  can  find  against 
{"oster  Blodgett  before  this  trial  commenced  ? 

The  Witness.  I  will  do  so. 

Mr.  Curtis.  We  should  prefer  to  have  it  furnished  to  the  court,  and  it  can 
'  be  directed  to  be  put  into  the  case.     I  suppose  that  will  answer  the  purpose. 

Mr.  Man|iger  Butler.  I  do  not  know  that  until  I  see  it.  If  you  had  wanted 
it  very  much  you  could  have  had  it. 

Mr.  Curtis.  It  was  a  mere  inadvertence. 

The  Witness.  I  presume  they  did  not  think  of  it,  for  I  did  not. 

Mr.  Curtis.  It  was  a  mere  inadvertence  that  it  was  not  produced. 

Mr.  Manager  Butler.  Perhaps. 

JMr.  Curtis.  I  wish  it  now  produced.  (To  the  witness.)  Will  you  fiimish 
to  the  Secretary  of  the  Senate  a  copy  of  that  indictment  I 

The  Witness.  Yes,  sir. 

Mr.  Manager  Butler.  Furnishing  it  to  the  Secretary  without  my  seeing  it 
will  not  put  it  into  the  case.  If  you  desire  it  to  be  furnished  to  him,  very  well; 
but  I  object  to  anything  being  put  on  the  files  without  my  seeing  it ;  and  I  shall 
want  the  witness  after  that. 
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Mr.  EvARTS.  If  it  is  objected  to  as  evidence,  perhaps  it  is  not  worth  while 
to  produce  it.     The  only  object  of  having  it  here  is  as  evidence. 

Mr.  Manager  Butlbr.  I  cannot  tell  whether  I  shall  object  to  it  or  not  until 
I  see  it. 

Mr.  EvARTS.  That  will  be  a  private  matter,  then,  between  you  and  Governor 
Randall. 

Mr.  Manager  Butler.  We  shall  want  the  Postmaster  General  with  it.  I 
shall  want  to  ask  him  some  more  questions  after  I  get  it. 

Mr.  Evarts.  You  can  do  so. 

I'he  Witness.  There  is  another  similar  case  in  which  I  suspended  a  man 
last  wefik. 

Mr.  Manager  Butlbr.  Never  mind  about  the  other  case.  I  do  not  care  about 
what  you  have  done  since. 

The  Witness.  I  thought  you  might  want  that. 

Re-examined  by  Mr.  Evarts  : 

I  understand  your -judgment  as  Postmaster  General  was  that  this  suspension 
should  be  made  ? 

A.  Yes,  sir. 

Q.  It  occurred  not  during  a  recess  of  the  Senate  ? 

A.  No,  sir ;  it  was  during  the  session  of  the  Senate. 

Q.  So  that  it  was  not  under  the  civil-tentire  act  ? 

A.  Not  as  I  understand  it. 

Mr.  Evarts.  It  would  not  be  a  suspension  under  the  civil-tenure  act. 

Mr.  Manager  Williams.  It  was  during  the  recess. 

Mr.  Evarts.  It  was  not  in  the  recess,  and  the  civil-tenure  act  does  not  apply 
to  the  case.  (To  the  witness.)  Now,  sir,  this  oath,  for  perjury  in  taking  which 
he  was  indicted,  as  you  were  informed  by  the  indictment,  was  in  taking  the  oath 
to  this  office  that  he  held  ? 

A.  Yes,  sirl 

Mr.  Manager  Butlbr.  I  object  to  what  was  done  as  to  the  indictment  until 
that  can  be  produced. 

Mr.  Evarts.  I  said  as  you  stated.    You  asked  him  the  question  whether  the 
indictpaent  was  not  for  taking  a  false  oath.    I  ask  him  if  that  false  oath  was  not 
in  qualifying  for  this  office  which  he  held  ? 
•  The  Witness.  Yes,  sir. 

Q.  And  in  which  you  suspended  him  ? 

A.  Yes,  sir ;  that  is  what  I  understand. 

Mr.  Evarts.  That  is  all,  sir. 

Mr.  Manager  Butlbr.  That  is  ^11  until  you  bring  the  indictment. 

Mr.  Shbrman.  I  desire  to  submit,  if  the  Senate  think  the  question  admissi- 
ble, this  question  to  this  witness,  or  any  other  member  of  the  cabinet  that  may 
be  called.  It  may  be  contravened  by  the  decision  already  made,  and  I  should 
like  to  have  the  question  decided  by  the  Senate. 

The  Chibf  Justice.  The  Secretary  will  read  the  question  proposed  by  the 
senator  from  Ohio. 

The  Secretary  read  as  follows : 

State  if,  after  the  2d  of  March,  1867,  the  date  of  the  passage  of  the  tennre-of-office  act, 
the  question  whether  tlie  Secretaries  appointed  hy  President  Lincoln  were  included  within 
the  proyisions  of  that  act  came  before  the  cabinet  for  discussion ;  and  if  so,  what  opinion 
was  giyen  on  this  question  by  members  of  the  cabinet  to  the  President  7 

Mr.  Manager  Bingham.  We  desire  to  object  to  that  on  the  ground  of  its  incom- 
petency, and  that  we  deem  it  directly  within  the  ruling  of  the  Senate  twice' or 
three  times  made  this  day. 

Mr.  Manager  Butlbr.  The  very  same  question  was  voted  upon. 

Mr.  Manager  Bingham.  The  very  same  question. 
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Mr.  Sherman.  I  shonld  like  to  have  the  question  taken  by  the  Senate  upon 
that  by  the  yeas  and  nays. 

Mr.  Howard.  I  raise  a  qnestion  of  order  npon  that  qnestion  of  the  senator, 
that  it  has  been  once  decided  by  the  Senate. 

The  Chibf  Justicb.  The  Chief  Justice  has  no  doubt  that  the  qnestion  may 
be  properly  put  to  the  witness.  Whether  it  shall  be  answered  is  a  question  for 
the  Senate  to  judge. 

Mr.  Manager  Butler.  I  should  like,  before  that  question  is  put,  to  have  the 
question  which  was  decided  by  the  Senate  to-day,  the  third  question  I  think  it 
is,  read  from  the  minutes.     It  was  an  offer  covering  exactly  the  same  ground. 

The  Chief  Justice.  The  offer  will  be  read. 

Mr.  Sherman.  If  the  Senate  will  allow  me,  I  can  tell  in  a  word  the  differ- 
ence between  the  two. 

Mr.  Conn  ESS  and  others.  I  object. 

Mr.  CoNKLiNO    Let  us  hear  that  offer  read. 

The  Chief  Justice.  The  Secretary  will  read  the  offer  to  prove,  the  reading 
of  which  is  requested  by  Mr.  Manager  Butler. 

The  Secretary  read  as  follows  : 

We  offer  to  prove  that  at  the  meetings  of  the  cabinet  at  which  Stanton  was  present,  held 
while  the  tenure -of-civil  office  bill  was  r)efore  the  President  for  approval,  the  advice  of  the 
cabinet  in  regard  to  the  same  was  asked  bj  the  President,  and  given  bj  the  cabinet,  and 
thereupon  the  question  whether  Mr.  Stanton  and  the  other  Secretaries  who  had  received  their 
appointments  from  Mr.  Lincoln  were  within  the  restrictions  upon  the  President's  power  of 
removal  from  office  created  bj  said  act,  was  considered  and  the  opinion  expressed  that  the 
Secretaries  appointed  bj  Mr.  Lincoln  were  not  within  such  restrictions. 

Mr.  Johnson.  I  ask  that  the  question  propounded  by  the  senator  from  Ohio 
shall  now  be  read. 

The  Secretary  read  the  question,  as  follows  : 

State  if,  after  the  2d  of  March,  1867,  the  date  of  the  passage  of  the  tenure-of-offioe  act,  the 
question  whether  the  Secretaries  appointed  by  President  Lincoln  were  included  within  the 
provisions  of  that  act  came  before  the  cabinet  for  discussion ;  and  if  so,  what  opinion  was 
given  on  this  question  hy  members  of  the  cabinet  to  the  President? 

Mr.  FfiRRy.  I  call  for  the  yeas  and  nays  on  that  question. 
The  yeas  and  nays  were  ordered ;  and  being  taken,  resulted — yeas  20,  nays 
26  ;  as  follows  : 

Yeas — Messrs.  Anthony,  Bayard,  Buckalew,  Davis,  Dixon,  Doolittle,  Fessenden,  Fowler, 
Grimes,  Hendricks,  Johnson,  McCreery,  Patterson  of  Tennessee,  Ross,  Saalsbory,  Sher- 
man, Trumbull,  Van  Winkle,  Vickers,  and  Willey — 20. 

Nays— Messrs.  Cameron,  Cattell,  Chandler,  Cole,-  Conkling,  Conness,  Corbett,  Cra^n, 
Edmunds,  Ferry,  Freling^hu^sen,  Harlan,  Howard,  Howe,  Morgan,  Morrill  of  Maine,  Mor- 
rill of  Vermont,  Patterson  ot  New  Hampshire,  Pom^oy,  Ramsey,  Stewart,  Thayeo^  Tipton, 
Williams,  Wilson,  and  Yates — 26. 

Not  voting — Messrs.  Drake,  Henderson,  Morton,  Norton,  Nye,  Sprague,  Sumner,  and 
Wade— 8. 

So  the  question  was  not  admitted. 

Mr.  EvARTS.  Mr.  Cbief  Justice  and  Senators,  the  counsel  for  the  President 
are  now  able  to  state  that  the  evidence  on  his  part  is  now  closed,  as  they  under: 
stand  their  duty  in  the  matter.  The  conduct  of  the  proofs,  however,  has  been 
mainly  intrusted  to  Mr.  Stanbery,  both  on  the  part  of  the  counsel  and  for  some 
particular  reasons  in  reference  to  his  previous  knowledge  concerning  the  con- 
duct of  the  controversy  and  the  matters  to  be  given  in  evidence  which  belonged 
to  his  official  familiarity  with  thorn.  Mr.  Stanbery^s  health,  we  are  sorry  to  say, 
is  still  such  as  to  have  precluded  anything  like  a  serious  conference  with  them 
since  he  was  taken  ill.  We  submit  it,  therefore,  to  the  Senate  that,  upon  puch 
consideration,  it  is  possible  some  other  proof  may  need  to  be  offered.  We  do 
not  at  present  expect  that  it  will  be  so. 

Mr.  Johnson.  Mr.  Chief  Justice,  I  ask  the  managers  if  they  have  any  proof 
to  offer  to-day  ? 
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Mr.  Manager  Butlbr.  Not  till  the  other  side  get  through. 

Mr.  Johnson.  I  move,  then,  that  the  coart  adjourn  until  11  o'clock  on  Mon- 
day. 

Mr.  EvARTS.  Mr.  Chief  Justice,  we  have  made  this  announcement.  We 
suppose  ourselves  to  be  through.  I  have  only  stated  that  in  the  absence  of  Mr. 
Stanbery,  it  may  be  possible  that  some  further  evidence  may  need  to  be  offered, 
which  we  do  not  at  all  expect. 

Mr.  Manager  Butler.  When  you  are  entirely  through  we  will  commence. 

The  Ohibp  Justicb.  The  senator  from  Maryland  moves  that  the  Senate, 
sittipg  as  a  court  of  impeachment,  adjourn  until  Monday  at  11  o'clock. 

The  motion  was  agreed  to ;  and  the  Senate,  sitting  for  the  trial  of  the  impeach- 
ment,  adjourned. 


Monday,  April  20,  1868. 

The  Chief  Justice  of  the  United  States  took  the  chair. 

The  usual  proclamation  having  been  made  by  the  Sergeant  at-arms. 

The  managers  of  the  impeachment  on  the  part  of  the  House  of  Representa- 
tives and  the  counsel  for  the  respondent,  except  Mr.  Stanbery,  appeared  and 
took  the  seats  assigned  to  them  resj)ectively. 

The  members  of  the  House  of  Representatives,  as  in  Committee  of  the 
Whole,  preceded  by  Mr.  E.  B.  Washbume,  chairman  of  that  committee,  and 
accompanied  by  the  Speaker  and  Clerk,  appeared  and  were  conducted  to  the 
seats  provided  for  them. 

The  Chief  Justice.  The  Secretary  will  read  the  journal  of  Saturday's  pro- 
ceedings. 

The  Secretary  proceeded  to  read  the  journal  of  the  Senate  sitting  on  Satur- 
day last  for  the  trial  of  the  impeachment ;  but  before  concluding  was  inter- 
rupted by 

Mr.  Stewart.  I  move  that  the  further  reading  of  the  journal  be  dispensed 
with. 

The  Chief  Justice.  If  there  be  no  objection  it  will  be  so  ordered.  The 
Chair  hears  no  objection.  It  is  so  ordered.  Gentlemen  of  counsel  for  the 
President,  do  you  propose  to  ptit  in  any  further  evidence  ? 

Mr.  Curtis.  No,  Mr.  Chief  Justice ;  we  consider  that  we  have  closed  the 
evidence  on  the  part  of  the  defence. 

The  Chief  Justice.  Do  the  honorable  managers  propose  to  put  in  any 
rebutting  evidence  1 

Mr.  Manager  Bingham.  As  we  are  advised  at  present,  Mr.  President  and 
Senators,  we  may  desire,  in  case  one  or  two  witnesses  subpoenaed  early  in  this 
trial  should  appear,  to  call  them.  I  will  desire,  however,  to  consult  my  asso- 
ciates, two  of  whom  are  absent  and  who  are  expected  within  a  few  minutes  at 
the  table,  in  regard  to  any  further  statement  about  it. 

The  Chief  Justice.  In  case  the  honorable  managers  desire  to  pitt  in  further 
evidence  after  the  adjournment,  it  will  be  necessary  to  obtain  an  order  of  the 
Senate ;  at  least  it  would  be  proper  to  obtain  such  order  before  the  argument 
proceeds. 

Mr.  Manager  Bingham.  I  wish  to  be  understood  as  suggesting  to  the  presiding 
officer  of  the  Senate  that  I  desire  to  consult  my  associates  further  about  it. 

The  Chief  Justice.  Certainly. 

Mr.  Manager  Bingham.  So  far  as  the  order  is  concerned,  I  took  it  for  granted 
that  upon  the  suggestion  made  at  the  time  the  evidence  was  closed  on  the  part 
of  the  managers  it  would  be  competent  for  us  without  further  order,  if  these  wit- 
nesses should  appear,  to  introduce  them  upon  the  stand,  because  the  Senate  will 
recollect,  although  I  have  not  referred  myself  to  the  journal  of  proceedings  since, 
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it  was  stated  bj  my  associate  manager,  Mr.  Batler,  in  the  hearing'  of  the  Senate^ 
that  we  considered  oar  case  closed,  reserving  our  right  to  call  rebutting  testi- 
mony or  to  offer  some  docamentary  testimony  that  might  have  escaped  oaf*  notice. 
Some  such  statement,  I  believe,  was  entered  upon  the  journal. 

Mr.  Johnson.  I  am  not  sure  that  I  heard  correctly  the  honorable  manager. 
I  rise  merely  for  the  purpose  of  inauiring  whether  the  managers  desire  to  have 
the  privilege  of  o£feriug  evidence  after  the  argument  begins  ? 

Mr.  Manager  Bi.noham.  Not  as  at  present  advised,  although  on  that  subject, 
as  doubtless  is  known  to  honorable  senators,  in  proceedings  of  this  sort,  (though 
I  am  not  prepared  to  say  that  it  has  happened  in  this  country ;  I  am'  not  ^ure 
but  it  did,  however,  in  the  case  of  Justice  Chase,)  such  orders  have  been  made 
after  the  final  argument  has  been  opened.  I  am  not  a!dvised,  however,  that  the 
managers  have  any  desire  of  that  sort.  I  wish  it  to  be  understood  simply  by  the 
Senate  that  there  are  one  or  two  witnesses  who  were  deemed  important  on  the 
part  of  the  managers  who  were  early  subpoenaed  to  attend  this  trial,  and  neither 
of  whom  we  have  been  able  yet  to  see,  although  we  are  advised  that  they  have 
been  in  the  capital  for  the  last  48  hours,  or  24  hours  at  least. 

Mr.  Yatbs.  I  do  not  still  understand — I  could  not  hear  the  manager — ^whether 
be  proposes  to  introduce  evidence  after  the  examination  is  closed  and  after  the 
argument  begins. 

Mr.  Manager  Bingham.  As  at  present  advised,  we  have  no  nurpose  of  the 
sort.  I  only  made  the  remark  I  did  in  response  to  the  honorable  gentleman 
from  Maryland.  I  do  not  know  what  may  occur  in  the  progress  of  this  trial, 
and  I  do  not  wish  to  be  concluded  by  an^  statement  I  have  made  here  touching 
the  rights  of  the  people  under  the  usage  and  practice  in  proceedings  of  this 
kind. 

Mr.  Johnson.  I  do  not  think  there  is  any  such  practice  in  the  United  States. 

After  a  pause, 

Mr.  Manager  Butlbr.  I  desire,  Mr.  President,  to  oflfer  the  Journal  of  Congress 
of  1774-'75,  of  the  first  Congress,  pages  121, 122,  which  is  a  report  of  the  com- 
mittee appointed  to  draught  a  commission  to  the  General,  George  Washington, 

who  had  just  been  theretofore  appointed : 

Saturday,  June  17,  1775. 

The  committee  appointed  to  draught  a  commissioD  to  the  General  reported  the  same,  which, 
heiug  read  by  paragraphs  and  debated,  was  agreed  to  as  follows : 

IN  CONGRESS. 

The  delegates  of  the  United  Colonies  of  New  Hampshire,  Massachusetts  Bay,  Rhode 
Island,  Connecticut,  New  York,  New  Jersey,  Pennsylvania,  the  counties  of  New  Castle, 
Kent,  and  Sussex  on  Delaware,  Maryland,  Virginia,  North  Carolina,  and  South  Carolina, 

To  George  Washington,  Esq. : 

We,  reposing  special  trust  and  confidence  in  your  patriotism,  valor,  conduct,  and  fidelity, 
.  do,  by  these  presents,  constitute  and  appoint  you  to  be  General  and  Commander-in-chief  of 
the  army  of  the  United  Colonies,  and  of  all  the  forces  now  raised  or  to  be  raised  by  them, 
and  of  all  Others  who  shall  voluntarily  offer  their  service  and  join  the  said  army  for  the 
defence  of  American  liberty,  and  for  repelling  every  hostile  invasion  thereof.  And  you  are 
hereby  vested  with  full  power  and  authority  to  act  as  you  shall  think  for  the  good  and  wel- 
fare of  the  service. 

And  we  do  hereby  strictly  charge  and  require  all  officers  and  soldiers  under  your  command 
to  be  obedient  to  your  orders  and  diligent  in  the  exercise  of  their  several  duties. 

And  we  do  also  enjoin  and  require  you  to  be  careful  in  executing  the  good  trust  reposed  in 
YOU,  by  causing  strict  discipline  and  order  to  be  ob8(^rved  in  the  army,  and  that  the  soldiers 
be  duly  exercised  and  provided  with  all  convenient  necessaries. 

And  you  are  to  regulate  your  conduct  in  every  respect  by  the  rules  and  discipline  of  wars, 
(as  herewith  given  you,)  and  punctually  to  observe  and  follow  such  orders  and  directions, 
from  time  to  time,  ai  you  shall  receive  from  this  or  a  future  Congress  of  these  United  Colo- 
nies or  committee  of  Congress. 

This  commission  to  continue  in  force  until  revoked  by  this  or  a  future  Congress. 

By  order  of  the  Congress. 

The  point  to  which  I  offer  this  is  that  this  is  the  only  form  of  commission 
ever  prescribed  by  law  in  this  country  to  a  military  officer,  and  in  draughting 
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commissions  under  the  Constitution  of  the  United  States  ''  the  pleasure  of  the 
President"  was  inserted  instead  of  *'  the  pleasure  of  Congress." 

The  Chief  Justicb.  Is  there  any  objection  1 

Mr.  Curtis  and  Mr.  Evarts,  No  objection. 

Mr.  Manager  Butler.  I  now  offer,  Mr.  President  and  senators,  a  letter  from 
the  Treasury  Department  in  answer  to  what  has  been  put  in  as  the  prar*tice  of 
the  government  to  appoint  officers  during  the  recess.  [The  letter  was  handed 
to  the  counsel  for  the  respondent]  It  is  one  of  a  series  of  letters  which  were 
not  brought  to  your  attention -in  the  schedules  which  you  allowed  to  come  in. 
Only  so  much  of  the  practice,  as  I  charge,  as  would  make  on  one  side  was  put  in. 

[The  letter  was  returned  to  the  manager.] 

Mr.  Evarts^  The  lett^  we  do  not  consider  as  applicable  to  any  point  that  we 
have  made,  either  in  argument  or  in  evidence ;  nor  do  we  regard  it  aa  an  act  of 
the  Treasury  Department,  but  simply  as  an  expression  of  an  opinion  of  the 
then  existing  Secretary  of  the  Treasury.  It  is  simply  an  immaterial  piece  of 
evidence ;  it  id  not  worth  while  to  occupy  time  in  discussing  it. 

Mr.  Manager  Butlbr.  I  only  ask  whether  you  object  ? 

Mr.  Evarts.  I  have  stated  all  I  have  to  say. 

Mr.  Manager  Butler.  You  do  not. 

Mr.  Evarts.  No.     I  have  stated  what  it  applied  to; 

Mr.  Manager  Butlbr.  Very  well.     I  will  read  the  letter : 

Treasury  Department,  August  23,  1855. 

Sir  :  Your  letter  of  the  18th  instant,  recommendinffWilliam  Irving  Crandall  for  the  appoint- 
ment of  surveyor  of  the  castoms  at  Chattanoo^  Tennessee,  is  received.     The  office  not 
having  been  filled  before  the  adjoamment  of  the  Senate,  it  znnst  necessarily  remain  vacant 
until  its  next  session,  when  your  recommendation  of  Mr.  Crandall  will  receive  respectful  con- 
sideration. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

JAMES  GUTHRIE, 

Secrttary  of  the  Treasury, 
Hon.  J.  H.  Smith,  Charleston^  South.  Carolina. 

After  a  pause, 

Mr.  Manager  Butlbr.  If  the  President  will  grant  me  a  moment.  Mr.  Randall 
did  not  bring  the  papers  which  I  called  for  to  me  an  til  since  we  have  come  into 
the  Senate,  and  I  want  to  examine  them  to  see  what  I  will  and  what  I  will  not 
offer.  [After  an  examination  of  the  papers.]  Mr.  Randall,  you  will  take  the 
stand. 

Alexander  W.  Randall  examined. 

By  Mr.  Manager  Butlbr  : 

Question.  Had  you  any  copy  of  the  indictment  against  Foster  Blodgett  on  £Ie 
in  your  office  ? 

Answer.  What  purported  to  be. 

Q.  When  was  it  made  1 

A.  That  I  cannot  tell  you ;  I  suppose  about  the  time  the  original  copy  was 
filed  there. 

Q.  Have  you  produced  it  here  ? 

A.  No,  sir. 

Q.  What  did  you  do  with  it  ? 

A.  It  is  in  the  office. 

Q.  Have  you  produced  copies  here  ? 

A.  Yes,  sir ;  there  is  a  copy  there  before  you. 

Q.  A  c^py  from  where  ? 

A.  From  the  Treasury  Department. 

Q.  Why  did  you  not  produce  the  copy  from  your  office,  as  I  asked  you  ? 

A.  Because  that  would  not  prove  anything ;  I  could  not  certify  that  it  was  a 
copy  without  having  the  original. 
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Q.  Have  you  produced  the  original  f 

A.  I  understand  it  is  here.    The  reason  I  did  not  produce  it  was,  I  ander- 
stood  it  was  here. 

Q.  Where  I 

A.  Before  some  committee.  It  was  sent  up  here  with  the  case.  The  letter 
of  Mr.  McCuUoch  there  explains  that. 

Q.  The  letter  of  Mr.  McGulloch  explains  about  Mr.  Hopkins's  case,  which  I 
do  not  mean  to  put  in ;  but  I  mean  now  to  deal  with  Mr.  Blodgett's  ease. 

A.  You  will  find  the  copy  of  two  indictments  fastened  together  in  the  ori^- 
nal  as  they  are  there,  and  I  understand  they  are  here.  That  is  the  reason  I 
did  not  bring  that,  for  I  could  not,  without  the  original,  certify  that  it  was  a 
copy. 

Q.  And  you  got  a  copy  from  the  Treasury  Department  this  morning  f 

A.  Yes,  sir. 

Q.  Which  you  produce  here,  but  do  not  from  your  own  office  ? 

A.  No,  sir;  I  do  not  produce  that  because  I  could  not  certify  withoat  having 
the  original  that  it  was  a  true  copy ;  and,  understanding  the  others  were  here  in  the 
Senate,  I  did  not  bring  it. 

Q.  But  you  brought  this  copy  } 

A.  I  had  forgotten  how  the  case  came  here. 

Mr.  Manager  Butlbr,  (to  the  counsel  for  the  respondent.)  Gkntlemen,  I  will 
detach  these,  or  only  put  in  one  paper,  just  as  you  please. 

Mr.  EvARTS.  Of  course,  we  understand. 

Mr.  ]!kf  anager  BiiTLBR.  I  do  not  care  to  go  through  detaching  the  copy  in  this 
one  case. 

Mr.  Eyarts.  It  is  Mr.  Blodgett's  indictment? 

Mr.  Manager  Butlbr.  Yes,  sir.  I  now  offer  simply  the  indictment  in  Blod- 
gett's case,  which  I  will  read,  without  detaching  it  from  the  other  paper : 

United  States  of  America,  southern  district  of  Georgia.    District  court  of  the  United  States 

for  the  southern  district  of  Georgia. 

November  Term,  1867,  A.  D. 

The  grand  jurors  of  the  United  States,  chosen,  selected,  and  sworn,  in  and  for  the  southern 
district  of  Georgia,  being  good  and  lawful  men  of  the  said  southern  district  of  Georf^a,  and 
being  charged  to  inquire  for  the  United  States  and  for  the  bodj  of  the  said  district,  upon  their 
oaths. 

Present :  that  heretofore,  that  is  to  say,  on  the  37th  day  of  July,  in  the  year  of  our  Lord 
1866,  one  Foster  Blodgett,  of  the  city  of  Augusta  and  county  of  Richmond,  in  the  State  of 
Georgia,  and  in  the  southern  district  of  Georgia  aforesaid,  was  appointed  by  the  President  of 
the  United  States  to  the  office  of  deputy  postmaster  at  Augusta  aforesaid,  the  said  office, 
that  is  to  say,  the  office  of  deputy  postmast4*r,  being  an  office  of  profit  under  the  fi^vemment 
of  the  United  States  aforesaid,  in  the  civil  department  of  the  public  service,  and  that  after 
said  appointment  and  before  entering  upon  the  duties  of  the  said  office,  and  before  he,  the 
said  lobter  Blodgett,  was  entitled  to  any  salary  or  other  emoluments  arising  from  the  said 
office,  to  wit,  the  office  of  deputy  postmaster  aforesaid,  he,  the  said  Foster  Blodgett,  was  then 
and  there  required  by  law  to  take  and  subscribe  the  oath  hereinafter  set  forth,  the  said  oath 
being  by  law  made  material  and  necessary  to  be  taken  and  subscribed  by  him,  the  said 
Foster  lilodf^ett,  before  entering  upon  the  duties  of  the  office  aforesaid,  to  wit,  the  office  of 
deputy  postmaster  at  Augusta  aforesaid ;  and  beiue  so  required  by  law,  he,  the  said  Foster 
Blodgett,  came  in  his  own  proper  person  before  David  8.  Boath,  a  iudge  of  the  court  of 
ordinary  for  the  county  of  Richmond,  in  the  State  of  Georgia  and  within  the  district  afore- 
said, and  within  the  jurisdiction  of  this  court,  on  the  5th  day  of  September,  in  the  year  of 
our  Lord  1866,  at  Augusta  aforesaid,  within  the  county,  State,  and  district  aforesaid,  and 
then  and  there  was  duly  sworn  and  took  his  corporal  oath  before  the  said  David  S.  Boath,  a 
judge  of  the  court  of  ordinary  for  the  county  of  Richmond,  in  the  State  of  Georgia  and  district 
aforesaid,  he,  the  said  David  S^  Roath,  being  then  and  there  duly  autboriz^  by  law,  and 
having  then  and  there  sufficient  and  competent  pOwer  to  administer  the  said  oath  to  the  said 
Foster  Blodgett  in  that  behalf,  and  that  thereupon  the  said  Foster  Blodgett  having  so  sworn 
as  aforesaid,  and  not  havin?  the  fear  of  God  b(ifore  his  eyes,  but  having  been  moved  and 
seduced  by  the  instigation  of  the  devil,  then  and  there,  to' wit,  on  the  day  and  year  afurenaid 
and  at  the  place  last  aforesaid,  before  the  said  David  S.  Roath,  judge  of  the  court  of  ordiuaiy 
as  aforesaid,  (he,  the  said  Roath,  having  then  and  there  competent  authority  to  administer  the 
said  oath  as  aforesaid,)  upon  his  oath  aforesaid,  sworn  to  before  the  said  David  8.  Koath,  on 
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the  5ih  day  of  September,  in  the  year  of  our  Lord  1866,  falaelj,  wilfullj,  and  corruptly  did 
Bwear  to  the  purport  and  effect  following^ ;  that  is  to  say: 

"I,  Foster  Blodgett,  (meaning  the  said  Foster  Blodgett,)  being  appointed  deputy  post- 
master at  Augusta,  in  the  county  of  Richmond,  and  State  of  Qeorgia,  do  swear  that  I  will 
foithfuUy  peiform  all  the  duties  required  of  me,  and  abstain  from  anything  forbidden  by  the 
laws  in  relation  to  the  establishment  of  the  post  office  and  post  roads  in  the  United  States ; 
and  that  I  will  honestly  and  truly  account  tor  and  pay  over  any  moneys  belonging  to  the 
said  United  States  which  may  come  into  my  possession  or  control ;  and  I  do  further  solemnly 
swear  that  I  have  never  voluntarily  borne  arms  against  the  United  States  since  I  have  been 
a  citizen  thereof;  that  I  have  voluntarily  given  no  aid,  countenance,  counsel,  or  encourage- 
ment to  persons  engaged  in  armed  hostility  thereto;  that  I  have  neither  sought  nor  accepted 
nor  attempted  to  exercise  the  functions  of  any  office  whatever,  under  any  authority  or  pre- 
tended authority,  in  hostility  to  the  United  States;  that  I  have  not  yielded  a  voluntary  sup- 
Eort  to  any  pretended  government,  authority,  power,  or  constitution  within  the  United  States 
ostile  or  inimical  thereto;  and  I  do  further  swear  that  to  the  best  of  my  knowledge  and 
ability  I  will  support  and  defend  the  Constitution  of  the  United  States  against  all  enemies, 
foreign  and  domestic ;  that  I  will  bear  true  faith  and  allegiance  to  the  same ;  that  I  take  this 
obliration  freely,  without  any  mental  reservation  or  pt^posb  of  evasion ;  and  that  I  will  well 
and  faithfully  discharge  the  duties  of  the  office  on  which  I  am  about  to  enter,  so  help  me  Grod/' 
Whereas  in  truth  and  in  fact  the  said  Foster  Blodgett  before  the  time  of  taking  the  said 
oath  as  aforesaid,  had  voluntarily  borne  arms  against  the  United  States  aforesaid,  he,  the 
said  Foster  Blodgett,  having  been  at  that  time,  that  is  to  say,  at  the  time  when  he  bore  arms 
as  aforesaid,  a  citizen  ot  the  United  States  aforesaid ;  and  whereas  in  truth  and  in  fact,  he, 
the  said  Foster  Blodgett,  being  a  citizen  as  aforesaid,  before  that  time,  that  is  to  say,  before  the 
time  of  the  taking  of  the  oath,  voluntarily  had  given  aid  to  persons  engaged  in  armed  hos- 
tility to  the  UnitM  States  aforesidd,  and  had  voluntarily  as  aforesaid  g^ven  countenance, 
counsel,  and  encouragement  to  persons  engaged  in  armed  hostility  to  the  United  States 
aforesaid;  and  whereas  in  truth  and  in  fact,  he,  the  said  Foster  Blodgett,  bein^  a  citizen  of 
ibe  United  States  as  aforesaid,  had  before  that  time,  that  is  to  say,  oefore  the  time  of  the 
taking  of  the  said  oath  as  aforesaid,  accepted  an  office,  to  wit,  the  office  of  the  captaincy  of 
an  artillery  company  in  the  service  of  and  under  the  authority  of  the  so-called  confederate 
States,  the  so-callea  Confederate  States  being  then  and  there  an  .  authority  or  a  pretended 
authority  in  hostility  to  the  United  States  aforesaid ;  and  whereas  in  truth  and  in  lact,  he, 
the  said  Foster  Blodgett,  being  a  citizen  as  aforesaid,  had  before  that  time,  that  is  to  say, 
before  the  time  of  the  taking  of  the  said  oath,  yielded  a  voluntary  support  to  a  pretended 
government  of  Georgia,  the  same  being  at  that  time,  that  is  to  say,  at  the  time  he,  said  Fos- 
ter Blodgett,  yieldea  a  voluntary  support  thereto,  a  pretended  authority  in  power  within  the 
United  States  and  hostile  thereto.  And  so  the  inrors  aforesaid,  upon  their  oaths  aforesaid, 
do  ^y  that  the  said  Foster  Blodgett,  by  his  oath  aforesaid  taken  and  subscribed  on  the  day 
and  year  aforesaid,  by  David  S.  Koath,  a  judge  of  the  court  of  ordinary  as  aforesaid,  falsely, 
wilfully,  and  corruptly,  in  manner  and  form  aiforesaid  did,  in  the  southern  district  of  Georgia, 
and  within  the  jurisdiction  of  this  court,  commit  wilful  and  corrupt  perjury,  contrary  to 
the  forms  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  United  States. 

HENRY  S.  FITCH, 
UfUud  States  Attorney  for  Georgia. 

[Indorsement.] 

United  States  of  America,  southern  district  of  Qeorgia,  United  States  district  court,  Novem- 
ber term,  16^. 

United  States     ) 

vj.  >  Indictment  for  perjury. 

Foster  .Blodgett.  ) 

Witnesses:  James  A.  Bennett,  Ambrose  R.  Wright,  Dr.  M.  J^  Jones,  John  N.  Wray, 
Avera  D*Antiquac,  George  W.  Vennurey,  Alien  Phillips,  John  L.  Ellis. 
A  true  bill : 

HENRY  BINGHAK,  Foreman. 

Savannah,  November  27, 1867. 
Filed  November  29,  1867. 

JAMES  Mcpherson,  curk. 

Mr.  Johnson.  Does  it  charge  that  he  was  a  captain  in  the  rehel  service  t 
Mr., ManJEiger  Butlbr.  He  was  charged  with  being  a  captain  in  a  volunteer 
company.     (To  the  witness.)     Now,  Mr.  Randall,  upon  notice  which  you  have 
put  in  as  given  to  Mr.  Blodgett  being  sent  to  him,  did  he  return  an  answer,  and 
is  this  paper  that  answer  or  a  copy  of  it  ?    (Handing  a  paper  to  the  witness.) 

46  IP 
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A.  These  are  copies  of  the  papers  that  are  on  file.  I  can  only  swear  to  them 
as  copies  of  papers  on  file.     I  believe  these  are  correct  copies. 

Q.  And  that  is  a  copy  of  his  answer  ?     Will  you  look  at  it  t 

A.  Yes,  sir.    I  have  read  it  all  over ;  I  think  it  Is. 

Q.  The  notice  left  here  on  the  3d  of  January,  we  have  leoraod  by  the  paper 
which  was  put  in  on  Saturday  f 

A.  I  think  it  was  the  3d  of  January. 

Q.  And  on  the  10th  he  returned  this  answer  ? 

A.  Yes,  sir. 

Mr.  Manager  Butlbr.  I  propose  to  offer  it.     It  is  : 

Washinoton,  D.  C,  Jmmmrjf  10,  1868. 
Hon.  A.  W.  Randall  : 
Sir 

Mr.  EvARTS.  One  moment,  Mr.  Manager.  We  suppose  that  tbere  is  no 
inquiry  before  this  Senate  sitting  as  a  court  of  imjpeachment  as  to  the  truth  of 
the  charges  against  Mr.  Blodgett^  nor  as  to  his  defences.  We  put  in  eyidenee 
nothing  but  the  official  action  of  the  government  through  the  Post  Office  De- 
partment, and  that  only  in  answer  to  an  oral  statement  ooneeming  it  whicb  Mr. 
jBlodgett  had  himself  given.  Now,  the  manager  brings  in  the  indictment*  and 
having  got  that  in,  claims  the  right  to  repel  it  and  thus  produce  evidence  on  both 
sides  of  the  question  of  the  reason  of  Mr.  Blodgett's  suspension.  We  submit 
to  the  Senate  that  the  proof  is  irrelevant. 

Mr.  Manager  Butlbr.  Mr.  President,  the  case  stands  thus :  Mr.  Foster  Blod- 
gett,  who  is  mayor  of  the  city  of  Augusta,  appointed  by  Gfeneral  PopOt  and  a 
member  of  the  constitutipnal  convention 

Mr.  EvARTS.  No  part  of  that  statement  is  in  evidence. 

Mr.  Manager  Butler.  I  propose  to  put  it  in  evidence,  and  am  stating  my 
case.  I  have  got  it  all  here.  He  was  a  member  of  the  constitutional  conven- 
tion and  an  active  Union  man 

The  Chief  Justice.  The  honorable  manager  will  please  reduce  kis  offer  to 
prove  to  writing. 

Mr.  Manager  Butlbr.  I  will  after  I  state  the  grounds  of  it.     I  will  put 

The  Chief  Justice.  The  Chief  Justice  thinks  it  ought  to  be  reau^to 
writing  now,  in  order  that  the  Senate  may  pass  upon  the  question  whether  they 
will  receive  the  evidence. 

Mr.  Manager  Butlbr.  They  cannot  until  I  make  the  statement,  sir. 

The  Chief  Justice.  The  Chief  Justice  thinks  that  the  same  rule  which  was 
applied  to  the  counsel  for  the  President  yesterdav  ought  to  be  applied  to  the 
honorable  managers  to-day.  The  managers  should  state  in  writing  the  nature 
of  the  evidence  which  they  propose  to  introduce,  and  the  Senate  can  then  pass 
upon  the  question  whether  they  desire  to  hear  that  class  of  evidence. 

Mr.  JoHNS9N.  Does  the  manager  propose  to  offer  that  paper  in  evidence  itself  t 

Mr.  Manager  Butler.  T  do. 

Mr.  Johnson.  And  nothing  else  ? 

Mr.  Manager  Butler.  I  propose, to  offer  something  else  besides.  At 
present  I  propose  to  offer  this,  and  it  is  the  first  time  any  counsel  has  been 
thus  stopped.  I  assume,  Mr.  President — I  never  have  assumed  any  differ- 
ent— that  the  same  rule  will  be  applied  to-day  as  yesterday.  I  do  not  want 
to  be  understood  as  asking  anything  different. 

The  Chief  Justice.  The  honorable  manager  appears  to  the  Chief  Justice 
to  be  making  a  statement  of  matters  which  are  not  in  proof,  and  of  which  the 
Senate  has  as  yet  heard  nothing.  He  states  that  he  intends  to  put  them  in 
proof.  The  Chief  Justice  therefore  requires  that  the  nature  of  the  evidence 
that  he  proposes  to  put  before  the  Senate  shall  be  reduced  to  writing,  as  has 
been  done  heretofore.  He  will  make  the  ordinary  offer  to  prove,  and  then 
the  Senate  will  judge  whether  they  will  receive  the  evidence  or  not 
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Mr.  Manager  Butlbr.  I  was  trying  to  state  that  this  was  apart  of  the  record 
produced  by  the  other  side.  It  is  the  first  time,  I  have  a  right  to  say,  that  any 
counsel  has  been  interrupted  in  this  way.    This 

The  Chibp  Justiob.  Does  the  honorable  manager  decline  to  put  his  state- 
ment in  writing? 

Mr.  Manager  Butlbr.  I  am  not  declining  to  put  the  statement  in  writing,  sir. 
-  The  Chibp  Justicb.  Then  the  honorable  manager  will  have  the  goodness 
to  put  it  in  writing. 

Mr.  Manager  BuTLEit  I  can  do  it,  sir,  by  taking  sufficient  time. 

The  Ghibf  Justice.  It  will  be  allowed. 

The  proposition  having  been  reduced  to  writing, 

Mr.  Manager  Butlbr.  This  is  the  offer,  sir : 

We  offer  to  show  tbat  Foster  Blodg^tt,  the  mayor  of  Augusta,  (Georgia,  appointed  by  Gen- 
eral Pope,  and  a  member  of  the  constitutional  convention  of  Georgia,  bein^,  becaose  of  his 
lojalty,  obnoxious  to  some  portion  of  the  citizens  lately  in  rebellion  against  the  United  States, 
hy  the  testimony  of  soch  citizens  an  indictment  was  procured  to  be  round  against  him ;  that 
said  indictment  beins  sent  to  the  Postmaster  General,  he  thereupon,  without  authority  of 
law,  suspended  said  Foster  Blodeett  from  office  indefinitely,  witnout  any  other  complaint 
against  him  and  without  any  hearing,  and  did  not  send  to  the  Senate  the  report  of  sach  sus- 
pension, the  office  being  one  within  the  appointment  of  the  President  by  and  with  the  advice 
and  consent  of  the  Senate ;  this  to  be  proved  in  part  by  the  answer  of  Blodgett  to  the  Post- 
master Gtoneral*s  notice  of  such  suspension,  being  a  portion  of  the  papers  on  file  in  the  Post 
Office  Department,  upon  which  the  action  of  the  Postmaster  Genenu  was  taken,  a  portion 
of  which  nave  been  put  in  evidence  br  the  counsel  of  the  President,  and  that  Mr.  Blodgett 
is  shown  by  the  evidence  in  the  recora  to  have  always  beea  friendly  to  the  United  States  and 
oyal  to  the  government  ' 

That  is  the  offer.  On  this  we  wish  to  be  heard  at  such  time  as  the  Chair 
will  permit. 

Mr.  EvARTS.  We  object  to  the  evidence,  Mr.  Chief  Justice  and  Senators,  as 
being  wholly  irrelevant  to  this  case.  The  evidence  concerning  Foster  Blodgett 
was  produced  on  the  part  of  the  managers,  and  on  their  part  was  confined  to  his 
oral  testimony  that  he  bad  received  certain  commissions  under  which  he  held 
the  office  of  postmaster  at  Aaensta ;  that  he  had  been  suspended  in  that  office 
by  the  Executive  of  the  United  States  in  some  form  of  its  action,  and  there  was 
a  superadded  negative  conclusion  of  his  that  his  cMe  had  not  been  sent  to  the 
Senate.  In  taking  np  that  case  the  defence  offered  nothing^bnt  the  official 
action*  of  the  Post  Office  Department,  coupled  with  the  evidence  of  the  head  of 
that  department  that  it  was  his  own  act,  without  previq^is  knowledge  or  subse- 
quent direction  of  the  President  of  the  United  States.  In  that  official  order, 
tnus  a  part  of  the  action  of  the  department,  it  appears  that  the  ground  of  it  was 
an  indictment  against  Mr.  Blodgett.  A  complaint  was  made  that  that  indict- 
ment was  not  produced.  The  managers  having  j>rocnred  it,  having  put  it  in 
evidence,  they  now  propose  to  put  in  evidence  his  answer  to  that  indictment  or 
to  the  accusation  made  before  the  Postmaster  General. 

Mr.  Manager  Butlbr.  I  know  you  do  not  mean  to  misstate — ^his  answer  to* 
the  Postmaster  General's  notice,  not  to  the  indictment. 

Mr.  EvARTS.  Hie  answer  to  the  accusation  and  the  evidence  concerning  the 
accusation  as  placed  before  the  Postmaster  General,  I  understood. 

Mr.  Manager  Butlbr.  Not  an  answer  to  the  indictment. 

Mr.  EvARTS.  An  answer  to  the  indictment  so  far  as  it  was  the  accusation 
before  the  Post  Office  Department.  I  understood  you  to  say  so ;  that  is,  you 
propose  to  prove  that  he  was  friendly  to  the  United  States,  and  always  had 
been,  notwithstanding  he  had  been  a  captain  in  the  rebel  troops.  I  anderstood 
you  to  say  so  ;  and  now  the  honorable  manager  states  that  this  paper,  which  is 
part  of  his  evidence  to  sustain  Mr.  Blodgett's  loyalty  and  defeat  the  accusation 
against  him,  in  which  Mr.  Blodgett  may  oe  entirely  right  for  aught  I  know,  is 
a  letter  written  by  him  ten  days  after  his  suspension ;  and  the  honorable  man- 
ager states  that  that  letter  of  his,  written  to  the  Postmaster  General  ten  days 
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after  his  snepeneion,  was  a  part  of  tbe  papers  upon  which  the  Postmaster  Gen- 
eral acted  in  suspending  him.  How  that  conla  he,  in  the  natare  of  things,  it 
is  difficult  for  me  to  see.  He  was  saspended  on  the  3d.  Ten  da3r8  after  he 
wrote  an  answer  to  the  incrimination ;  and  that  is  one  of  the  papers  on  which 
the  Postmaster  General  suspended  him,  it  is  said. 

The  honorable  court  can  see  that  this  is  not  evidence  introdaced  by  os  in  dis- 
paragement of  Foster  Blodgett  It  is  evidence  introduced  by  us  to  show  the 
action  of  the  Post  Office  Department  in  the  suspension,  whieb  suspension  the 
managers  had  put  in  bj  oral  testimony  ;  and  nnder  cover  of  that  the  learned 
manager  first  seeks  to  introduce  the  accusations  against  Blodgett*  and  then  to 
rebut  them.  If  this  evidence  is  rightly  put  in  on  their  part»  we  of  course  can 
meet  it  on  ours ;  and  we  shall  have  an  interesting  excursion  firom  the  impeach- 
ment trial  of  the  President  to  the  trial  of  Mr.  Foster  Blodgett  on  the  qnestion 
of  loyalty ;  and  I  am  instructed  to  say  that  there  is  a  witness  in  the  city  who 
can  testify  that  he  was  a  captain  in  the  rebel  army ;  and  we  are  ready  to  go  oo 
with  that  proof  if  it  is  desired. 

Mr.  Manager  Butlbb.  Mr.  President  and  Senators,  I  think  now  it  will  not 
be  out  of  any  order,  either  of  to-day  or  yesterday  or  the  day  before,  for  me  to 
state  the  grounds  upon  which  I  offer  this  evidence. 

Foster  Blodgett  was  called  here  to  show  that,  holding  an  office  which  required 
the  advice  and  consent  of  the  Senate,  he  had  been  suspended  indefinitely  by  the 
President  of  the  United  States,  as  he  supposed,  and  as  we  snpposed,  on  the  3d 
of  January,  1868,  without  any  fault  on  his  part,  so  f&r  as  his  official  duties 
were  concerned,  and  without  any  adjudication  or  conviction  of  any  crime,  and 
a  man  placed  in  his  office  as  special  agent  with  the  same  salary  and  a  little 
more ;  so  that  it  amounted  to  a  removal  and  putting  a  man  into  the  office  as 
now  appears  by  the  papers  presented.  Mr.  Blodgett  testified  that  up  to  the  day 
he  testified  he  had  not  had  his  case  before  the  Senate ;  he  could  get  no  redress. 
We  thought  that  upon  the  proposition  that  the  President  desired  to  obey  tbe 
law,  except  that  he  wanted  to  make  a  case  to  test  the  constitutionality  of  it,  this 
was  quite  pertinent  evidence.  He  having  put  forward  broadly  in  his  answer 
y>  that  he  was  exceedingly  desirous  to  obey  the  laws,  the  civil-tenure  act  and  all 
I',  other  laws,  except  that  he  wanted  to  make  a  case  to  test  the  constitutionality  of 
Uhe  law,  these  facts  are  put  in,  and  these  facts  are  yet  undisputed.  They  called 
Mr.  Postmaster  General  Randall  on  Saturday,  and  he  produced,  and  they  pat 
in,  a  letter  of  appointigent  of  one  Summers,  special  agent,  with  a  salary  therein 
set  out.  They  also  put  in  a  letter  informing  Mr.  Blodgett  that  he  had  been  sus- 
pended from  office.  That  letter  states  precisely  that  it  was  upon  an  indictment 
for  perjury,  not  setting  out  the  indictment,  so  as  to  leave  us  to  infer  that  Foster 
Blodgett  had  in  some  oontreversy  between  neighbor  and  neighbor,  or  citisen  and 
citizen,  somewhere  committed  wilful  and  corrupt  perjury,  and  that  it  was  so 
heinous  a  case  that  the  Postmaster  General  felt  obliged  instantly  to  suspend 
him ;  and  it  was  a  case,  he  said,  where  the  great  law  of  necessity  compelled  him 
to  suspend  him  at  once.  In  order  to  meet  that  we  asked  for  ihe  indictment 
We  got  it  at  last  from,  the  Treasury  Department,  a  copy  of  it.  The  indictment 
then  makes  certain  statements  against  Mr.  Foster  Blodgett.  Now,  Mr.  Foster 
Blodgett,  instantly  upon  being  notified — this  being  the  3d  of  January,  and  the 
paper,  which  I  shall  show  you,  being  dated  the  10th — seven  days  only,  three 
from  ten  leaves  seven,  not  ten,  Mr.  Counsel,  so  that  inadvertences  can  take  place 
as  well  on  the  one  side  ai^thc  other 

Mr.  £vARTS.  If  you  consider  it  material,  I  will  retract. 

Mr.  Manager  Butler.  I  do  not  consider  it  material  only  as  a  matter  of  cor- 
rectness ;  that  is  all.  As  I  say,  seven  days  afterward,  being  in  Washington, 
he  instantly  answers  and  puts  on  file  his  justification,  that  this  t?^as  all  a  rebel 
plot  and  treason  against  the  United  States  in  fact.  Having  put  that  on  filet 
that  is  a  part  of  the  case. 
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Now,  I  bave  not  said  to  tbe  Senate  that  thjs  paper  was  that  upon  which  Mr. 
Randall  acted  in  suspending  him,  bnt  I  do  say  it  is  a  part  of  the  proceedings  in 
the  ease,  and  it  is  a  paper  on  which  Mr.  Randall  acted  in  not  returning  that 
suspension  through  the  President  to  the  Senate.  It  may  be  said  that  Mr.  Ran- 
dall had  no  business  to  return  it  to  the  Senate.  He  had  just  as  much  business 
to  return  it  to  the  Senate  as  he  had  to  suspend  him. 

We  are  answered,  too,  that  they  put  in^only  the  official  act  of  the  depart- 
ment. I  had  the  honor  to  explain  to  the  Senate  some  days  ago  that  I  under* 
stood  an  official  act  to  be  that  which  was  made  a  man's  duty  by  law  to  do.  I 
never  understood  that  there  was  any  other  official  act.  I  have  always  under- 
stood tbat  the  kind  of  acts  which  a  man  does  where  the  law  does  not  require 
him  to  do  them  are  officious  acts,  and  not  official ;  and  I  think  this  was  the 
most  officious  act  I  have  ever  known— H)ne  which  the  Postmaster  General  says 
there  is  no  law  for,  which  was  justified  by  no  statute.  A  man  is  suspended  ; 
his  reputation  is  ruined  as  far  as  it  can  be ;  the  tribunal  the  law  has  appointed 
before  which  he  could  have  a  hearing,  the  Senate  of  the  United  States,  is  not 
informed  of  it  in  the  regular  way.  It  aiTects  ,the  President  of  the  United  States, 
because  he  was  informed  bf  it  aflber  it  was  done,  and  he  has  taken  no  action  ; 
and  then  when  we  put^him  on  to  say  to  us,  "  I  have  been  suspended  and  cannot 
go  before  the  Senate,"  the  answer  is  what  ?  When  he  simply  says  that,  the 
answer  is  to  put  in  the  fact  that  he  was  indicted  in  order  to  blacken  his  reputa-  • 
tion  and  send  it  out  to  the  country. 

I  never  saw  Foster  Blodgett  until  the  day  he  was  brought  upon  this  stand. 
I  have  no  interest  in  him  any  more  than  any  other  gentleman  of  position  in  the 
south.  I  put  it  to  you,  if  you  had  been  treated  in  that  way  when  here  as  a 
witness  under  the  summons  of  the  Senate  by  the  managers  of  the  House  of 
Representatives  to  testify  to  a  fact,  and  then  the  President,  after  refusing  you 
any  hearing  before  the  constitutional  tribunal  and  le^al  tribunal,  had  put  in  the 
fact  to  blacken  your  character  that  you  bad  been  indicted,  would  you  not  like 
to  have  the  privilege  of  putting  in  at  least  your  answer  on  record  in  the  case, 
that  which  you  did  instantly  i  It  is  said  to  be  the  letter  of  Mr.  Blodgett. 
True,  it  is ;  but  it  also  contains  exhibits  and  other  papers  which  establish  the 
facts  beyond  controversy. 

It  is  said  here,  with  a  slur,  that  they  have  got  a  witness  to  prove  that  he  was 
in  the  rebel  army.  I  do  not  doubt  it — plenty  of  them — whether  he  was  or  not. 
But  what  I  say  is,  that  while  he  was  only  a  captain  in  a  militia  company,  and  called 
into  service  and  bound  to  obey  the  powers  that  be,  and  he  was  indicted  because 
Ke  yielded  to  the  power  of  the  State  of  Georgia  to  compel  him  to  hold  the  com- 
mission ;  and  taking  no  commission,  he  had  either  to  go  or  lose  his  life ;  and 
he  could  well  swear,  although  he  went  as  a  militia  captain  into  the  service,  that 
he  did  not  voluntarily  go.  But,  however  that  may  be,  he  has  a  right  to  have 
before  the  country  that  he  has  been  traduced — a  man  among  his  neighbors  so 
well  known  that  they  elected  him  to  make  the  constitutional  law  for  them ;  a 
man  among  his  neighbors  so  well  known  that  General  Pope  appointed  him 
mayor  of  this  very  town  where  he  held  the  office ;  a  man  so  well  known  that 
when  the  State  of  Georgia  shall  come  here  and  demand  a  place  in  this  chamber 
I  have  no  doubt  Foster  Blodgett  will  come  and  take  his  place  beside  the  proud- 
est of  you. 

I  say  un^er  these  circumstances  I  feel  it  my  duty  to  put  this  testimony  before 
you;  and  if  the  mere  objection  is  want  of  relevancy  I  put  it  as  a  matter  of 
justice, to  a  witness  that  the  House  of  Representatives  brought  here,  and  who  is 
now  being  oppressed  by  the  entire  power  of  the  executive  government  of  the 
United  States,  who  has  been  confessedly,  without  law,  against  right,  suspended 
from  his  office  and  so  removed,  can  get  no  hearing  before  this  tribunal  or  any 
other,  because  the  President  controls  his  district  attorney  and  he  cannot  get  a 
trial  down  there,  and  they  will  not  report  him  up  here^  and  he  cannot  get  a  trial 
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here.  It  appeals  to  yoar  justice*  I  do  not  propose  to  go  into  any  excursion  in 
trying  the  case  of  Foster  Blodgett.  I  only  nropose  to  put  in  all  the  papers  that 
were  on  file  ir  the  Post  Office  Department  abont  this  case  that  bear  on  my  side 
of  the  case.  They  hare  put  in  such  papers  as  bear  on  their  aide  of  the  ease, 
and  I  propose  to  put  in  such  papers  as  bear  on  my  side  of  the  case  out  of  the 
same  bundle,  that  they  shall  not  pick  out  such  as  please  them  and  have  them 
put  in  without  my  picking  out  and -putting  in  from  the  same  bundle  soeh  as 
please  us. 

Mr.  £VARTS.  We  do  not  put  in  anything  from  the  bundle.  We  pat  in  merely 
the  action  of  the  department  You  have  taken  a  paper  firom  thg  handle  and 
now  propose  to  put  in  an  answer  to  it.  That  is  now  the  statement  of  the  evi- 
dence.  We  have  as  little  to  do  with  and  as  little  care  for  Foster  Blodgett  as 
possible ;  but  you  brought  him  here  and  compelled  ns  to  state  the  circomstances 
of  the  department's  action.  We  have  stated  them.  If  his  case  ia  to  be  tried 
by  this  court  because  it  cannot  be  tried  by  any  other,  and  if  that  is  a  ground  of 
jurisdiction,  of  course  you  may  have  plenty  of  work. 

The  Ghibp  Justice.  The  Secretary  will  read  the  oflbr  to  prove  made  by  the 
honorable  managers. 

The  chief  clerk  read :  ^ 

We  offer  to  show 

Mr.  Manager  Butler.  Stop  a  moment.  Perhaps  I  will  amend  the  ofier  a 
little,  though  not  in  substance.  With  leave,  sir,  I  will  withdraw  that  and  take 
one  which  covers  the  same  points,  but  is  much  shorter,  which  has  been  drawn 
up  by  one  of  my  associates. 

The  Chief  Justice.  The  Secretary  will  read  the  offer  to  prove  now  made 
by  the  honorable  managers. 

The  chief  clerk  read  as  follows : 

The  defendant's  counsel  having  produced  from  the  files  of  the  Post  Office  Department  a 
part  of  the  record  showing  the  ajleged  causes  for  the  suspension  of  Foster  Blodgett  as  deputy 
postmaster  at  Aufi^ta,  Georgia,  we  now  propose  to  give  in  eyidence  the  residue  of  said 
record,  including  the  papers  on  file  in  the  said  case,  for  the  purpose  of  showing  the  whole  of 
the  case  as  the  same  was  presented  to  the  Postmaster  General  before' and  at  the  time  of  the 
suspension  of  the  said  Blodgett. 

Mr.  EvARTS.  Our  objection  to  that  offer,  as  we  have  already  stated,  is  that 
it  does  not  present  correctly  the  relation  of  the  papers. 

The  Chief  Justice.  The  Chief  Justice  will  submit  the  onestion  to  the  Sen- 
ate. The  original  offer  to  prove  has  been  withdrawn.  Tne  offer  which  has 
just  been  read  has  been  substituted.  Senators,  you  who  are  of  opinion  that  the 
evidence  now  proposed  to  be  offered  should  be  received  will  say  aye ;  contrary 
opinion  no.  (Putting  the  question.)  The  noes  have  it.  The  evidence  is  not 
received. 

Mr.  Anthony.  I  should  like  to  have  the  yeas  and  nays  on  that,  if  not  too 
late. 

The  Chief  Justice.  It  is  too  late.  If  there  be  no  objection,  however,  the 
Chief  Justice  will  put  the  question  on  taking  the  yeas  and  nays.  There  seems 
to  be  no  objection. 

Mr.  Cameron.  I  object. 

Mr.  Manager  Butler,  (to  the  witness.)  Mr.  Randall,  I  have  been  informed 
that  you  desire  to  make  some  statement  about  this  removal.  If  it  dpes  not  put 
in  anything  that  the  President  said  or  anybody  else  I  shall  not  object. 

The  Witness.  I  expressed  to  a  gentleman  this  morning  a  wish  to  explain 
the  circumstances  under  which  I  made  this  suspension.  It  was  one  of  those 
cases  which  there  is  no  provision  of  law  to  meet,  like  several  others  that  we  have, 
and  one  that  I  passed  upon  this  last  week.  The  copy  of  this  indictment  was 
brought  to  me,  and  the  district  attorney  at  the  same  time  or  about  the  same  time, 
soon  afterward  at  any  rate,  came  to  me  and  made  statements  of  the  cirenmstances 
nnder  which  it  was  found.     Under  the  tenure-of-office  law,  if  we  acted  under 
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tbat,  the  President  would  have  no  power,  as  I  understood  it»  to  suspend  any 
officer  during  the  session  of  the  Senate.  The  only  thing  he  could  do  would  be 
to  send  up  the  name  of  some  *man  ia  his  place,  removing  Mr.  Blodgett.  It 
occurred  to  me  that  this  violation  of  the  law  by  Mr.  Blodgett  might  be  merely 
a  technical  violation  of  the  law.  If  it  was  a  technical  violation  of  the  law — I 
am  telling  now  what  my  reasoning  was  on  the  subject — if  it  was  true  that  he 
was  forced  into  the  rebel  service  and  got  out  of  it  as  soon  as  he  could,  and  this 
violation  of  the  oath  of  office  law  in  taking  that  oath  was  merely  a  technical 
violation  for  which  he  was  indicted,  I  did*  not  want  him  turned  out ;  and  for 
that  reason  I  took  the  responsibility  of  doing  this  thing,  of  making  this  suspen- 
sion and  putting  a  special  agent  in  temporary  charge  of  the  office  until  we  could 
ascertain  more  fully  what  the  facts  were  in  the  case,  and  what  action  ought  to 
be  taken.    Those  are  the  circumstances  under  which  this  thing  was  done. 

By  Mr.  Manager  Butler  : 

Q.  Why  did  you  not  report  it  to  the  President  for  his  action  1 

A.  I  told  the  President  what  I  had  done. 

Q.  Whent 

A.  Afterward ;  as  I  stated  before. 

Q.  Why  did  you  not  report  it  before  you  undertook  to  take  the  responsibility  ? 
Did  you  not  suppose  he  would  turn  him  out  ? 

A.  Because  the  only  thing  he  could  do,  if  he  did  anything,  was  to  send  to  the 
Senate  some  other  nomination,  turning  this  man  out. 

Q.  That  is  to  say,  if  1  understand  you,  following  the  law,  the  only  thing  he 
could  do  was  to  send  to  the  Senate  the  name  of  somebody  in  place  of  this  man, 
removed ;  and  you  thought,  breaking  the  law,  you  could  do  something  better  ? 

A.  I  do  not  put  it  in  any  such  shape  as  that.  I  stated  it  just  exactly  as  it 
occurred.  I  did  not  want  the  man  turned  out  if  this  was  a  mere  technical  vio- 
lation of  the  law  on  which  he  was  indicted,  and  if  he  was  an  honest  man.  That 
was  the  reason  I  was  disposed  to  ascertain  the  facts.  It  may  have  been  a  tech- 
nical violation  of  the  law ;  but  I  assumed  the  doing  of  it  for  the  purpose  of  not 
havingan  act  of  injustice  done  to  him  if  he  was  an  honest  man. 

Q.  Was  the  Senate  in  session  on  the  3d  of  January  last  ? 

A.  I  cannot  tell  you  whether  it  was  in  session  on  that  day  or  not. 

Q.  Was  there  not  a  recess  ? 

A.  There  may  have  been ;  I  do  not  remember  now. 

Q.  Then  the  reason  that  the  Senate  was  in  session  did  not  apply  to  this  case  ? 

A.  I  considered  the  Senate  in  session.  I  do  not  look  upon  a  recess  for  two 
or  three  or  five  days  as  a  recess  of  the  Senate,  in  the  sense  of  the  Constitution. 
I  do  not  remember  whether  the  Senate  was  actually  in  session  on  that  particular 
day. 

Q.  You  deemed  it  to  be  in  session,  and  you  treated  it  as  if  in  session  ? 

A.  I  considered  the  session  as  continuing. 

Mr.  Manager  Butlbr.  That  is  all. 

Mr.  Con  NESS.  I  should  like  to  ask  a  question  of  the  witness.  I  will  reduce 
it.  to  writing. 

The  Witness.  One  suggestion  I  forgot  to  make  which  I  wish  to  mention. 
The  reason  why  something  was  not  further  done  in  the  case  is  that  I  was  trying 
to  get  information  on  this  subject,  and  then  this  trouble  began,  and  this  case  has 
lain  long  without  any  intention  to  delay  it,  and  no  further  action  has  been  had. 

Mr.  Manager  Butler.  By  trouble  you  mean  the  impeachment,  I  suppose  ? 

The  Witness.  Yes,  sir;  I  had  no  time  to  have  copies  made,  but  I  have 
brought  here  the  original  papers  which  were  filed  at  the  time  he  was  appointed. 
I  did  not  know  whedier  you  would  want  them. 

Mr.  Manager  Butler.  No,  sir ;  I  do  not  want  to  see  them. 

The  Chief  Justice.  The  question  proposed  by  the  senator  from  California 
has  been  submitted  in  writing,  and  will  be  read  by  the  Secretary. 
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The  question  propounded  by  Mr.  GonnesB  was  read*  as  follows  : 

Have  YOU  ever  taken  any  step  nnce  your  act  sufpen^ng  Foster  Biodgett  in  fiiiili«r  imnasti- 

gation  of  Lis  case  7  * 

A.  Yes,  sir ;  in  trying  to  secure  information.  There  is  considerable  informa- 
tion among  the  papers  here  on  the  subject. 

Mr.  Manager  Butlbr.  That  is  what  we  offered  to  put  in. 

The  WiTNRSd.  Beyond  what  you  offered  to  put  in. 

Mr.  Manager  Butlbr.  I  only  offered  one  thing  at  a  time.  We  have  no  more 
questions  to  ask  the  witness. 

Mr.  Curtis.  Nor  we.  » 

Mr.  Manager  Butlbr.  I  now  offer,  Mr.  President,  an  official  copy  of  the 
order  creating  the  military  department  of  the  Atlantic,  and  patting  Greneral 
Sherman  into  charge  of  it. 

Mr.  EvARTS.  What  does  that  rebut  ?  I  am  not  aware  that  we  have  given 
any  evidence  on  that  subject. 

Mr.  Manager  Butlbr.  Do  you  object  t 

Mr.  EvARTS.  We  do,  unless  it  is  relevant  and  rebutting.  I  dq  not  recall  any 
evidence  that  we  have  given  concerning  the  department  of  the  Atlantic. 

Mr.  Manager  Butlbr.  It  is  put  in  to  show  part  of  the  action  of  the  Presi- 
dent at  the  same  time,  on  the  same  day  that  he  restored  General  Thomas.  That 
date  was  not  fixed  until  after  General  Thomas  came  on  to  the  stand.  The 
object  is  to  show  what  was  done  militarily  on  that  same  day.  That  is  the  reason 
why  it  is  put  in. 

Mr.  EvARTS.  I  do  not  see  any  connection  with  General  Thomas's  testimony. 
The  only  connection  the  honorable  manager  states  is  that  he  learned  from  Gen- 
eral Thomas  when  he  was  restored,  as  if  he  did  not  know  that  before.  It  was 
all  public  when  he  was  restored.  It  does  not  connect  itself  at  all  with  any  evi- 
dence we  have  produced.  If  it  is  put  on  the  ground  that  it  was  forgotten  or 
overlooked,  that  is  another  matter ;  but  to  bring  it  in  as  rebutting  is  a  consider- 
tion  which  we  cannot  consider  well  suggested. 

Mr.  Manager  Butlbr.  Mr.  President,  when  I  speak  of  learning  a  thing  in  the 
trial  of  a  cause  I  mean  learning  it  in  the  course  of  the  evidence  during  the  trial, 
not  what  I  know  in  the  country  from  the  newspapers,  because  they  are  not 
always  the  best  sources  of  knowledge.  I  say  that  General  Thomas  testifies 
that  on  the  13th  of  Febrnary  the  President  made  an  order  that  he  should  be 
restored  to  his  position  as  Adjutant  General.  That  was  fixed  by  his  testimony ; 
it  was  not  fixed  before.  That  was  an  order  given  on  the  13th  to  General  Grant, 
which  was  not  published,  a  private  letter  or  order.  Now,  I  want  to  show  that 
on  that  same  day,  or  the  day  before,  this  new  military  division  was  made  here, 
and  General  Sherman  ordered  to  the  command  of  it,  showing  the  acts  of  the 
President  at  or  about  the  same  time.  The  presiding  officer  has  so  well  told  us 
heretofore  the  competency  of  the  acts  of  a  party  about  the  same  time  as  being  a 
part  of  the  res  gesta,  and  the  Senate  has  so  often  allowed  testimony  to  come  in 
to  that  effect,  that  I  cannot  conceive  why  this  cannot  be  competent.  It  is  part 
of  the  things  done  by  the  President  on  the  same  day,  or  the  day  before  Thomas 
was  restored.  I  do  not  mean  to  say  a  word  on  the  question  whether  it  is  rebut- 
ting ;  I  do  not  understand  that  that  rule  belongs  here. 

The  Chief  Justice.  On  the  part  of  the  honorable  managers,  it  is  proposed 
to  give  in  evidence  an  order  establishing  the  department  of  the  Atlantic.  The 
Chief  Justice  will  submit  the  question  to  the  Senate. 

Mr.  Anthony.  I  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered. 

Mr.  Buckalbw.  Mr.  President,  I  ask  for  the  reading  of  a  question  submitted 

to  General  Sherman  by  the  counsel  for  the  defence  in  reference  to  this  very 

matter.     If  our  clerk  will  turn  to  the  record  he  will  find  that  a  question  was  put 

to  General  Sherman  as  to  the  establishment  of  the  department  of  the  Atlantic, 

\  was  ruled  out. 
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The  Chief  Justicb.  The  Secretary  will  read  the  queetion  referred  to. 

Mr.  Manager  Butlbb.  We  shall  not  trouble  the  Senate.  This  being  a  mat- 
ter of  public  document,  I  suppose  we  can  refer  to  it  in  the  argument.  We 
withdraw  the  offer. 

The  Ghirf  Jui.TiCB.  The  offer  to  prove  made  hy  the  honorable  managers 
is  withdrawn. 

Mr.  Manager  Butlbb.  I  have  now,  Mr.  President  and  Senators,  a  list  pre- 
pared as  carefully  as  we  were  able  to  prepare  it  in  the  time  given  us,  from  the; 
laws,  of  the  various  officers  in  the  United  States  who  would  be  affected  by  the ' 
President's  claim  here  of  a  right  to  remove  at  pleasure.    That  is  to  say,  if  he  \ 
can  remove  at  pleasure  and  appoint  ad  interim,  this  is  a  list  of  officers  taken  / 
from  the  laws,  with  their  salaries,  being  a  correlative  list  to  that  put  in  by  the 
counsel,  showing  the  number  of  officers  and  the  amount  of  salaries  which  would 
be  affected  by  the  President.    In  order  to  bring  it  before  the  Senate  I  will  read 
the  recapitulation  only  thus  : 


In  the  Navy,  War,  State,  Interior,  Post  Office,  Attorney  General,  AgricuUare,  Edacation, 
.       _  "     ■    ^       ■  ofthi  " 

a  year. 


—       ^,      ..  —  ,    —  , y ,    — y ^ _      „ p.  — ^ —  ^  — y , 

and  Treasury,  the  officers  are  41,558;  the  grand  total  of  their  emoluments  is  $21,180,736  87 


I  propose  that  the  same  course  shall  be  taken  with  this  as  with  the  like 
schedule,  this  being  a  compilation  from  the  laws,  that  it  be  printed  as  part  of 
the  proceedings. 

The  Chirp  Justice.  Is  there  any  objection? 

Mr.  EvARTS.  If  it  shows  what  it  is  there  is  no  objection. 

The  document  is  as  follows  : 

Navy  Department,  as  per  Navy  Register  for  1868. 


Office. 


Number. 


Annual  pay. 


TotaL 


8«er«tary 

Aulftant  Secretary 

Solicitor  and  Jndge  Advocate  Gkneral 

Admiral 

'Vlce-admlrftl 

Rear-admiral 

Commodores 

Captains 

Commscnders 

Lieutenant  commanders 

Lieutenants 

Masters 

Enaignfl 

MidiuDipmen.... 

Surgeons  as  captains 

Surgeons  as  commanders 

Surgeons  an  lieutenant  commanders 

Passed  amifltant  iturgeons  as  lieutenants 

Assistant  surgeons  as  masters 

Paymaster  as  commodore 

Paymasters  as  captains 

Paymasters  as  commanders 

PaymastoDi  as  lieutenant  commanders 

Passed  assistant  paymasters  as  lieutenants 

Assistant  paymasters  as  masters 

Chief  engineer  as  commodore 

Cbief  engineers  aseaptaln^ 

Chief  engineers  as  commanders 

Chief  engineers  as  lieutenant  commaDders 

First  assistant  engineers  as  lieutenants 

Second  assistant  engineers  a«  masters 

Third  assistant  engkieers  as  midshipmen  after  graduation 

Chaplains  as  commanders 

Chaplains  as  lieutenant  commanders 

Professors  of  mathematics  as  commanders 

ProilMsors  of  mathematics  as  lieutenant  commanders .... 

Total 


1 

1 

1 

1 

1 

9* 
24* 
49* 
90* 
13©* 
45* 
29* 
58* 
157* 
14* 
38* 
28* 
42* 
28* 

1* 
12* 
30* 
36* 
39* 
26* 

1* 

4* 
34* 
11* 
88* 
131* 
94* 

7* 
11* 

4* 

7* 


$6,000  00 
3,500  00 
3,500  00 

10,000  00 
7.000  00 
5,000  00 
4,000  00 
3,500  00 
2,800  00 
2,343  00 
1,875  00 
1,500  00 
1,200  00 
8UO0O 
3,500  00 
2,800  00 
2,343  00 
1,875  00 
1,500  00 
4,000  00 
3,500  00 
2,800  00 
2,343  00 
1,875  00 
1,500  00 
4,U00  00 
3,500  00 
2,800  00 
2,343  00 
1,875  00 
1,500  00 
800  00 
2,800  00 
2,343  00 
2,800  00 
2,343  00 


18,000  00 

3,500  00 

3,500  00 

10,000  00 

7,000  00 

45,000  00 

96,000  00 

171,500  00 

252,000  00 

318, 648  00 

84,375  00 

43,500  00 

62.400  00 
125,600  00 

49,000  00 

106.400  00 

65,301  00 

78,750  00 

42,000  00 

4,000  00 

30,000  00 

84,000  00 

84,348  00 

73, 125  00 

39,000  00 

4,000  00 

14,000  00 

95,200  00 

25,773  00 

165.000  UO 

196,500  00 

19,200  00 

19,600  00 

25.773  00 

11,200  00 

16.401  00 


1,210 


2, 464, 594  00 


*AotiviaUtt 
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Navy  Department,  aiper  Navy  Register  Jbr  1868— Oontinued* 


OAee. 


WAUIAMT  OFFICCRS. 

Boatswaiai 

QanDeni 

Carpenters  M  gonnert 

Baiuuken  M  ganaen 


•     CONSTRUCTORS. 

t 

NaTal  eonitmetor  as  commodore 

Naval  eonstmetor  ai  eaptain 

Naval  ooDttmctori  as  eommandert ........ 

Naval  constructor  as  lieutenant  commander 
Assistant  naval  eonstracton  as  masten  .... 


RnTRSD  AlTD  RttBRVED  LUT. 

Rear-admiral 

Commodores 

Captains 

Commanders 

Uentenant  commanden 

ICasters  (not  in  ihe  line  of  promotion) 

Midshipman 

Surgeons  as  captains 

Snrgeons  Mi  commanders 

Snrgeoiy  as  Uentenant  commanders 

PasMd  assistant  surgeons  as  lieutenants 

Asristant  surgeons  as  masters 

Paymasters  as  captains 

Pavmaster  as  commander 

Chief  engineer  as  Uentenant  oommander 

First  assistaat  engineers  as  lieutenants 

Second  assistant  engineers  as  masters 

Chaplains  as  commanders 

Chaplain  as  lieutenant  oommander 

Proieesor  as  commander , 

ProfSpsBor  as  Uentenant  commander 

Naval  constructor  as  c^taJn 

Boatswains 

Qunners 

Carpenters 

Sailaakers..... 


MARUrS  CORPS. 

Brigadier  general  and  commandant 

Uation,  (staff) 

Captains,  (Htaff) 

Colonel,  (line) 

Lieutenant  colonels,  (line) 

M^)ors,  (line) 

CaptaiiM,  (line) 

First  Ueutenants,  (line) 

Second  lieutenants,  (line) 


Nwnber.  lAnnualpaj. 


98 
56 

36 
31 


174 


1 
I 
3 
1 
5 


11 


17 

05 

38 

17 

3 

6 

1 

18 
3 
3 
3 
4 
15 
1 
1 
4 
8 
8 
1 
1 
1 
1 
6 
6 
6 
5 


238 


1 

3 

2 

1 

2 

4 

19 

30 

27 


$1,000  00 
1,000  00 
LOOOOO 
1,000  00 


$4.000  00 

asoooo 

2,800  00 
2.343  00 
1,500  00 


69 


$8.000  00 

1,800  00 

1,800  00 

1,400  00 

1,300  00 

800  00 

500  00 

1,800  00 

1.400  00 

1,300  00 

1.000  00 

600  00 

1.600  00 

1,400  00 

1,300  00 

1,000  00 

800  00 

1,400  00 

1,300  00 

1,400  00 

1,300  00 

1.600  00 

600  00 

600  00 

600  00 

600  00 


$6,130  00 
2,666  00 
1,776  00 
3,365  00 
3,015  50 
2,666  00 
1,776  00 
1,616  00 
1,536  00 


TotaL 


$58,000  00 
55,000  00 
36,000  00 
31.000  00 


174,000  00 


$4,000  00 
3,500  00 

a4oooo 

2,313  00 
7,500  00 


25.743  00 


$34,000  00 
117,000  00 

51,900  00 

23,800  00 

3,900  08 

4.800  00 

500  00 

28,800  00 
4.200  00 
3.900  00 
3,000  00 
3.800  00 

24,000  00 
1.400  00 
1.300  00 
4.000  00 
6,400  00 

11.300  00 
1,300  00 
1,400  00 
1.300  00 
1.600  00 
3.800  00 
3.600  00 
3.000  00 
3.600  00 


346,000  00 


$6.130  00 

7,998  00 

3.552  00 

3,365  00 

6,03100 

10.664  00 

33,744  00 

48.480  00 

41.472  00 


161.436  00 


RECAPITULATION— NAVT  DEPARTMENT. 


Office. 


Secretary  of  War.  Ac,  and  active  list 

Warrant  officers 

Naval  conntructors 

Betlred  and  reserved  list 

Marine  corps 

Total 


Total  annual 
pay. 


$3,464.594  00 

174.000  00 

25,743  00 

346.000  00 

161.436  00 

3, 171, 773  00 
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Tabular  ttatement  of  ofictri  of  the  army  appointed  by  the  Pretidenl. 


S«nlaT7  of  Var  .. 


liidorftriu 


liidor  gmer«[i . . 


BiifftuUergoiiOTftl — Jadffi  AdvocMa  QpnenJ- .  ■ 


Br  Itsdier  general — QnsTUnnulir  Oeiwnl 


b— UvBtflDADt  dolonals. .. 


13,918  00 
3,TM  00 
3,430  00 


'nl — pHjmutar  Ouifirat... 


732 


DIPEAGHMENr  OF  THE   ^RESIDENT. 


Tahtdar  itatement  qfqficeri  of  the  army  appaUUed  hy  the  PretideiU — Cont'd. 


KVOINUCR  DEPARTMEITT. 

Ohief  engineer,  (brigadier  general) 

Colonels 

LienteBAnt  colonels 

MHH« 

Captains 

Ji^^Httwanti  ................................... 


OBDVAKCX  DKPARTMKirr. 

Brigadier  general,  (Chief  of  Crdnasoe) 

Colonels ! 

Lteatenant  colonels  ., 

imors 

Captains 

Lientenaats 

Military  storekeepers 


SIGNAL  CORPS. 


Chief— colonel. 


POST  CHAPLAINS. 


Chaplains. 


RXGIMKNTAL  OFnCKRS— CAVALRT. 


Colonels 

Lientenant  colonels. 

M^ors 

Captains 

AdOntants 

Qnartermasters  .... 

Commtssaribs 

First  UeaieDants. . . . 
Second  lieatenants. . 


WEST  POINT. 


Professors 


ARTILLZRT. 

Colonels 

Lientenant  colonels 

MtOoi^ 

Captains 

▲d[)atants 

Qoartermasters 

First  lieatenants 

Second  lieatenants 


INFANTRY. 

O>1onels 

Uemtenant  colonels 

Majom 

Captains 

Adjntants 

Qaartermaflters 

First  lieatenants 

Second  lieatenants 


Namher. 


1 
6 
13 
94 
30 
38 


1 
3 

4 
10 
90 
26 
13 


30 


10 
10 
30 
190 
10 
10 
10 

lao 

120 


Annnal  pay. 


5 

5 

15 

60 

5 

5 

130 

130 


45 

45 

45 

450 

45 

45 

450 

450 


8 


$8,918  00 
9,794  00 
9,43ft  00 
9,148  00 
1,650  00 
1,449  96 


$3,018  00 
9,794  00 
9;  436  00 
9,146  00 
1,650  00 
1,449  96 
1,650  00 


$2,794  00 


1,416  00 


9.794  00 
9,436  00 
9,148  00 
1,650  00 
1,569  96 
1,569  96 
1,569  96 
1,449  96 
1,449  96 


2,544  00 
2,256  00 
2,028  00 
1.530  00 
l.-'SaO  00 
1,590  00 
1. 410  00 
1,350  00 


9.544  00 
2.256  00 
2.0:S  00 
1.530  00 
1,530  00 
1.530  00 
1. 410  00 
1,350  00 


2,240  00 


TotaL 


$3.918  00 
16;  344  00 
99,238  00 
51,598  06 
49.900  00 
55,096  48 


905.649  48 


$3.918  00 
8.179  00 
9,744  60 
91,480  00 
33.000  00 
37, 698  96 
91,450  00 


135.466  96 


19;  794  00 


$49.480  00 


$27,910  00 
94.360  00 
64,440  09 

198.000  00 
15.599  60 
15,699  60 
15,699  60 

173.995  90 

173. 995  SO 


709,199  60 


$12.720  00 

11.980  00 

30.420  00 

91.840  00 

7,650  00 

7.650  00 

169.900  00 

162,000  00 


492,720  00 


$114. 

101. 
91. 

6B8, 
68, 
68, 

634. 

607, 


480  00 
520  00 
360  00 
500  00 
850  00 
850  00 
500  00 
500  00 


9.375.460  00 


$17.  990  00 


SUMMARY. 
Total  number  of  officers,  3,033.    Total  amoont  of  their  salaries,  $4,907,831  04. 
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Department  qfSta^,  as  per  official  register  qflS65. 


OAeer. 


Boeretary 

AMifltant  Secretariat 

BnTOjt  extraordinary,  Ao 

BBToyi  eztraordlaaij,  &e 

Bnvoyi  extraordinary,  dw 

Xtailatenreddent 

Sedlretariei  of  lefation 

8e«retarie«  of  ligation 

Secretaries  of  legation 

▲■aiatant  •eeretariee  of  legation 

Interpreter  and  eecretary  of  legation 
Dragoman  and  lecretaiy  of  legation. 

Ihtrnpreter ;... .. 

bterpreten 

Interpreten 

CommiMdoner  and  contnl  general.... 
OonuniMioner  and  conaul  general. . . . 

Contol  general 

Oonsnl  general 

Gonial  generalf 

Oontnl  genera] 

Conml  general 

Conial  generals 

Consnl  general 

Coniolfl 

Oonanls 

CSonanli 

ConsnU. 


Conanlt 

Oonrali 

Contnlt , , 

Oonanlt , 

Oooaols 

Oontnli , 

Comnls 

yice*coninl 

yice*confali 

Commerdal  agents 

Commercial  agents 

Commercial  agents 

Commercial  agents ,. 

Marshals  to  conanlar  eoarts 

Consnlar  derks 

Jndges  under  proTisions  of  treaty  with  Great  Britain  of  April  7, 1808 . . 
Arbitrator  under  proTlslons  of  treaty  with  Great  Britain  of  April  7, 1868. 
Arbitrator  under  proylsions  of  treaty  with  Great  Britain  of  April  7, 1888- 

Commlsfioner 

Commissioner 

Commissioner 

Secretary  of  eommisriMier 

Ooyemorsof  Territory i 

OoTemorsof  Territory 

Secretaries  of  Territory 

Secretary  of  Territoiy 

Secretaries  of  Territory 


Number. 


1 
S 
9 
7 
3 

21 
8 
7 

17 
8 
1 
1 
1 
8 
8 
1 
1 
1 
1 
8 
1 
1 
8 
1 
8 

83 

18 

78 
6 
9 
5 

18 
3 
5 

84 
1 

11 
3 
3 
7 
7 
7 
3 
3 
1 
1 
1 
1 


1 
6 
8 
5 
1 
8 


394 


Annual 
salary. 


$8.000  00 

3. 500  00 

17,500  00 

18,000  00 

10.000  00 

7,500  00 

8,625  00 

1.800  00 

1,500  00 

1,500  00 

5,000  00 

3,000  00 

8. 500  00 

1,500  00 

1.000  00 

7.500  00 

4,000  00 

5.000  00 

6,000  00 

3,000  00 

Fees. 

3,500  00 

4.000  00 

1.500  00 

7,500  00 

8,000  00 

3.000  00 

1,500  00 

3,500  00 

8,500  00 

4,000  00 

1.000  00 

750  00 

500  00 

Fees. 

1,500  00 

Fees. 

8,000  00 

1.500  00 

1,000  00 

Fttt, 

(•) 
1,000  00 

8,500  00 
1,000  00 
8,000  00 
8.000  00 
3,000  00 
5,000  00 
8,000  00 
1,500  00 
8,500  00 
1,800  00 
1,500  00 
8,000  00 


Total  annnitl 
salary. 


$8,000  00 

7,000  00 

35,000  00 

84,000  00 

20,000  00 

157,000  00 

5,250  00 

12,600  00 

25,500  00 

3,000  00 

5,000  00 

3,000  00 

8,500  00 

3.000  00 

8,000  00 

7,500  00 

4,000  00 

5.000  00 

6,000  00 

6,000  80 


3,500  00 

8,000  00 

1,500  00 

15,500  00 

46.000  00 

36,000  00 

117, 000  00 

81,000  00 

U2,500QO 

20,000  00 

18,000  00 

2.250  00 

8.500  00 


1,600  00 


6.000  00 
4,500  00 
7,000  00 


7.000  00 
3,000  00 
7,500  00 
1,000  00 
2,000  00 
2,000  00 
3.000  00 
5,000  00 
2,000  80 
9,000  00 
5,000  00 
9,000  00 
1,500  00 
4,000  00 


797,600  00 


*  1,000  and  flMS. 

RXCAFITULATIOff— DKPARTiaurT  OP  8TATI. 

Total  number  of  olBcers,  394.    Total  annual  salary,  |797, 600. 


Interior  Department  as  per  Official  Register,  1865. 


Ofleer. 


Secretary 

Assistant  Secretary 

Commissioner  General  LandOflEtoe 

Begisters 

Receivers 

Surveyors  of  public  lands 

Surveyors  of  public  lands 

*AndliaaiL 


Number. 


1 
1 
1 

73 

73 

4 

3 


Annual 
salary. 


$6,000  00 
3,500  00 
3,000  00 
500  00* 
500  00*t 
8,000  00 
3,000  00 


Total  annual 
salary. 


$8,000  00 
3,500  00 
3.000  00 
36,500  00 
36,500  00 
8,000  00 
9,000  00 
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Interior  Department  as  per  Official  Register,  1865 — Oontmaed. 


OfBoer. 


Sarreyor  of  pnbllc  lAnds 

Sanreyor  of  pablic  lands 

Comminloner  of  Pateats 

Exanolnert-in-Chlef 

Ezamlner« 

Aariitiint  Examinen 

Beeood  Aiviitant  Examinen... 
Oommlnioner  of  Indian  AflUn. 

Sapeilntendenti 

Agents 


Ag«Bta 

SpeeSal  agents 

Sab-ugent 

Snb-agent 

ComnilsKioner  of  Pensions 

Agents  for  paying  army  and  navy  pensions  in  the  several  States  and 

Territorios 

Captain  of  Capitol  police 

Polioe  officers 4.: , 

President  Columbia  Institution  for  Deaf  and  Dumb 

Professor  Columbia  Institution  for  Deitf  and  Dumb 

Professor  Columbia  Institution  for  Deaf  and  Dumb 

Engineer  in  charge  of  Washington  aqueduet , 

8nperintendeat  (^  hospital  for  insane  of  the  army,  navy,  reTenne«eai* 

ter  service 

Superintendent  of  police , 

Buperintendent  of  Public  Printing 

Commissioners  of  polioe 

£x«offleio  comnUsdoners  of  police 

Surgeons  of  poUee 

Police  magistrates 

Corps  of  detectives , 

Sergeants  of  police , 

Pi^oe  patrolmeh 

Sanitary  police  coramissi'^ners , 

Policeman  at  President's  House , 

Hf  atchman  in  the  crypt 

Gatekeeper  at  Capitol 1 

Watchmen  on  the  grounds , 

Watchman  at  public  stables \ 

Watchmen  at  President's  House , 

Wat^man  at  rewrvation  No.  2 

Doorkeeper  at  President's  House 

Assistant  Doorkeeper  at  President's  House 

Public  gardener 

Gardener  at  President's 


Vwnbor. 


1 
1 
1 
3 

14 

19 

6 

1 

7 
4 
48 
7 
1 
3 
1 

45 

1 

87 

1 
1 
1 
1 

1 
1 
1 
5 
S 
3 
5 
5 
10 
140 
9 
1 
1 
1 
3 
1 
9 
1 
1 
1 
1 
1 


548 


Annual 
salary. 


$8,500  00 
1,800  00 
4,500  00 
3,000  00 
8,500  00 
1,800  00 
1,000  00 
3,000  00 
8,000  00 
1,800  00 
1,500  00 
1,500  00 
1,500  00 
1.000  00 

aooooo 

4,000  09* 
1,740  00 
1,320  00 
8,500  00 
1,000  00 
1,800  00 
1,800  00 

8,500  00 

1,500  00 

3,000  00 
850  00 
850  00 
300  00 
800  00 
840  00 
600  00 
480  00 
480  00 

1,380  00 
960  00 

1,000  00 
790  00 

1,000  00 
790  00 
790  00 
720  00 
790  00 

1,440  00 
960  00 


Total  annual 
salary. 


*"  Fees ;  whole  compensation  not  to  exceed  $4,000  per  annum. 
RECAPITULATION—DrTERIOR  DEPARTMENT. 

Total  number  of  officers,  548.    Total  annual  salary,  $457,870. 


Post  Office  Department  om  per  Official  Register t  186-5. 


$8;  500  00 

1,800  00 

4.500  00 

9.000  00 

35^000  00 

81,600  00 

9,600  00 

3^000  00 

14.000  00 

7,800  00 

78,000  00 

10^900  00 

1,500  00 

3,000  00 

3^000  00 


1.740  00 
35,640  00 
2,500  00 
1,600  00 
1,810  00 
1. 


8,500  00 

1,500  00 

3,000  00 

1,850  00 

500  00 

900  00 

4,000  00 

4,800  60 

6^000  00 

67.800  00 

4,380  00 

1.380  00 

960  10 

1.000  00 

1,440  00 

LOOOOO 

1,440  00 

780  00 

790  00 

190  00 

1,440  00 

960  00 


457,870  00 


Postmaster  General 

Assistant  Postmasters  General 

Postmasters 

Special  agents 

Special  agents * 

Special  agent , 

Route  agents 

Local  agents 

Mail  contractors A 

Local  mail  agoncy 

Mail  mesi<euger  service 

Special  mail  messenger  service , 


1 

3 

96,619* 

89 

3 

1 

410 

51 

3,926 

67 

1,776 

1,838 


$8,000  00 
3,500  00 

1,600  00 
],900  00 
8,p00  00 


34,722 


$8. 

10. 

4,250. 

46, 

3, 
2, 

887, 

25. 

5,001. 

13, 

111. 

51. 


000  00 
500  00 
000  OQt 
4^0  00 
600  00 
500  00 
000  00$ 
353  00 
315  00 
541  97 
499  33 
997  68 


9,811,699  27 


*  As  por  Hpcoial  list  corrected  by  Post  Office  Department  to  October  90,  1867. 
f  Too  varied  for  spei'dy  classiflcation. 
X  As  per  report  of  Postmaster  GeneraL 


%  ApptoxlmAtton. 
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Attorney  GeneroTi  Office  and  Judiciary,  as  per  Official  Register,  1865. 


Officer. 


Attorney  General 

Asdttant  Attordej  Oeneral , 

IMttrict  attorneys,  States  and  Territories 

Marshals' courts , 

Chief  justices,  Territories 

Chief  luBtioes,  Territories 

Chief  Justices,  Territories 

Ajsociaie  Justices,  Territories 

Associate  Justices.  Territories 

Associate  Justices,  Territories 


Number. 

Annual 
salary. 

Total  annual 
salary. 

1 
1 
60 
60 
9 
3 
3 
4 
6 
6 

$8,000  00 

3,500  00 

«950  00 

*250  00 

9,500  00 

9,000  00 

1,800  eo 

9.500  00 
9,000  00 
1.800  00 

$6,000  00 

3,500  00 

15,000  00 

15,000  00 

5.000  00 

6,000  00 

5,400  00 

10,000  00 

19,000  00 

10,800  00 
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90,700  00 

*  And  fees. 

Department  of  Agriculture,  as  per  Official  Register,  1865. 


Commissioner ' 


$3,000  00 


Department  of  Education,  as  per  law  creating  Department, 


Commisrioner 


$4,000  00 


Treasury  Department,  as  per  Official  Register^  1865. 


Secretary 

Assistant  Secretarial 

Comptroller 

Comptroller '. 

Commissioner  of  Customs 

Auditors 

Treasurer 

Assistant  Treasurer , 

Assistant  Treasurer 

Assistant  Treasurer 

Assistant  Treasurers 

Assistant  Treasurer 

United  States  depositary 

United  States  depositaries 

United  States  depositaries • 

United  States  depositary 

United  States  depositary 

Unij«d  States  depositaries 

United  States  depositaries i 

United  States  depositaries 

United  States  depositary 

United  States  depositary 

United  States  depositary 

Register » 

Asclstant  register 

Chief  of  loan  branch .- 

Comptroller  National  Currency  Bureau 

Deputy  comptroller 

Solicitor 

Chief  of  first  division 

Assistant  of  first  division 

Commissioner  of  Internal  Reyenne 

Deputy  commissioner  of  internal  revenue 

Assessors  of  internal  revenue 

Collectors  of  internal  revenue 

Deputy  collectors 

Supervising  architect  of  Bureau  of  Construction,  ^Coast  Survey) 

Assistant  supervising  architect  of  Bureau  of  Construction,  (Coast 
Survey.) 

Superintendent  of  United  States  Coast  Survey 

First  ainistant  superintendent 

Second  assistant  superintendent 

Hydrographic  inspector 

*  And  fees. 


1 
9 
1 
1 
1 
6 
1 
1 
1 
1 
9 
1 
1 
3 
9 
1 
1 
9 
6 
4 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
926 
916 
916 
1 
X 

1 
1 
9 
1 


$8,000  00 
3,500  00 
3,500  00 
3,000  00 
3,000  00 
3,000  00 
5,000  00 
9,800  00 
6,000  00 
4,500  OU 
4,000  GO 
1,000  00 
9,500  00 
9,000  00 
1,800  00 
1,600  00 
1,500  00 
1,400  00 
1,300  00 
1,900  00 
1,000  00 
750  00 
480  00 
3,000  00 
9,000  00 
9,000  00 
5,000  00 
9,500  00 
3,500  00 
3,000  00 
9,500  00 
4,000  00 
9.750  00 
♦I,  500  00 
♦1,500  00 
1,500  00 
3,000  00 
9,000  00 

6,000  00 
3,500  00 
9,500  00 
9,825  00 


$8,000  00 
7,000  00 
3,500  00 
3.000  00 
3,000  00 

18.000  00 
5,000  00 
2,800  00 
6.000  00 

4.  si)  00 
8,000  00 
1,000  00 
2,500  00 
6,000  00 
3,600  00 
1,600  00 
1,500  00 
2, 800  00 
7,800  00 
4,800  00 
1,000  00 

750  00 

480  00 

3,000  00 

9,000  00 

9,000  00 

5,000  00 

9,500  00 

3.500  00 

3,000  00 

9,500  00 

4,000  00 

2,750  00 

602,008  90 

496.239  66 

324,000  00 

3,000  00 

9,000  00 

6,000  00 
3,500  00 

5,  CKX)  00 
9,825  00 
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TVeasury  Department^  as  per  Official  Regiiter,  18G5— »CoiitiDned. 


OAoer. 


Nttnibttr. 


Annnal 
■alary. 


Total  axuma 


Dfflbnralog  agent  of  Coast  Sanrey 

Awiatant  and  foreman  of  weight*  and  meamireg 

Director  of  mint  at  Philadelphia 

Treamirer  of  mint  at  Philadelphia 

Helter  and  refiner  of  mint  at  Philadelphia 

Anayer  of  mint  at  PhiUdelpbia 

Chief  eoiner  of  mint  at  Philadelphia 

Engraver  of  mint  at  Philadelphia 

Saperintendent  of  branch  mhit  at  San  Frandnco. . . . 

Treaaurer  of  branch  mint  at  San  Franeiico 

Anayer  of  branch  mint  at  San  Francisco 

Melter  and  refiner  of  branch  mint  at  San  Frandieo. 

Coiner  of  branch  mint  at  San  Pranciico 

Svperintendent  of  branch  mint  at  Denver 

.  Aaajrer  of  branch  mint  at  Denrer 

Chief  coiner  ol  branch  mint  at  Denrer 

Melter  and  refiner  of  branch  mint  at  Denver 

Anistant  treurarer  at  Denver 

Superintendent  of  amwy  office  at  New  York 

AMayerof  ansay  office  at  New  York 

Melter  and  refiner  of  assay  office  at  New  York 

Deputy  treasurer  of  assay  office  at  New  York 

Accountant  at  assay  office  at  New  York 

Weigh  clerk  at  assay  office  at  New  York 

Spedal  agent. : 

Special  agents 

Special  agents 

Special  agents 

Special  agents 

mipervising  inspectors  of  steamboats 

Local  inspectors  of  steamboat  hulls 

Local  inspectors  of  steamboat  boilers 

Captains  revenue-cutter  service 

First  lieutenants  re venne<utter  service 

Second  lientenailts  revenue-cutter  service 

Third  lieutenants  revenue -cutter  service 

Chief  engineers  revenue-cutter  service 

First  asslritant  englneerH  revenue-cutter  service 

Second  assistant  engineers  revenue-cutter  service... 

Chief  clerk  of  Light-House  Board 

Physicians,  Ac.,  bX  marine  hospitals 


S 
IM 

9 

9 
S8 
28 
34 
»7 
18 
48 
18 
19 
18 

1 


t2,SQ0  0O 
2,500  00 
3,500  00 
2,000  00 
2.000  00 
2,000  00 
2,000  00 
2.000  00 
4,500  00 
4,500  00 
3,000  00 
3,000  00 
3,000  00 
2,000  00 
1,800  00 
1,800  00 
1,800  00 
500  00 
3,500  00 
3,000  00 
3,000  00 
3,000  00 
2,500  00 
2,500  00 
5,000  00 
3,000  00 
2,500  00 
$6  per  day. 
5  per  day. 
1.500  00 


1,600  00 
1,400  00 
1,200  00 

900  00 
l,40u  00 
1,200  00 

900  00 
2,000  00 


1,023 


IB;  500  00 

8,500  00 

3,500  00 

9,000  00 

8L0OO00 

9. 000  00 

S.  000  00 

S.  000  00 

4.500  00 

4.500  00 

3.000  00 

3.000  09 

3,000  00 

8,000  00 

1,800  00 

1,800  00 

1,800  00 

500  00 

3,500  00 

3,000  00 

3.000  00 

3.000  00 

8.500  00 

2,500  00 

5.000  00 

81,000  00 

5,000  00 

58,560  00 

3,650  00 

13,500  00 

83,900  00 

83,900  00 

61,200  00 

37,800  00 

19,800  00 

43.200  09 

85,200  00 

22.800  00 

16,900  00 

2;  000  00 

18,800  00 


X,  036,263  56 


BJCCAPITULATION— TRXA8URT  DEPARTMENT. 

Total  number  of  officers,  1,023.    Total  annual  salary,  18,036,263  56. 


RECAPITULATION  TOTAL. 


Department 


Navy 

War 

State 

intarior 

Post  Office .^ 

Attorney  General 

Agricultural 

Education 

Treasury 

Grand  totals 


Number  of 
officers. 


41,568 


Total  annnal 
salary. 


1,720  • 

$3,171,773  00 

3,033 

4,9(77,83104 

394 

797,600  00 

548 

457,870  00 

34,722 

9.811,699  27 
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90.700  00 

1 

3^000  00 

1 

4,000  00 

1,023 

8,096,263  56 

91,180,736  87 


Errors  excepted 

Mr.  Manager  Butler.  Mr.  Presidenti  I  have  the  honor  to  offer  now  from  the 
files  of  the  Senate*  in  the  first  place,  the  message  of  Andrew  Johnson  nominat- 
ing Lieutenant  General  William  T.  Sherman  to  he  Greneral  hy  brevet  in  the 
army  of  the  United  States  on  the  13th  day  of  February,  1868. 

Mr.  EvARTS.  Under  what  article  is  that  ofiered  ?    With  what  intent  ? 
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Mr.  Manager  Butler.  That  is  under  the  eleventh  article  and  under  the  tenth. 

Mr.  EvARTS.  The  tenth  ia  the  speeches. 

]Mr.  Manager  Butler.  J  should  say  the  ninth ;  I  beg  pardon. 

Mr.  EvARTS.  That  is  the  Emory  article. 

Mr.  Manager  Butler.  That  ia  the  General  Emory  article. 

]\Ir.  EvARTS.  Do  you  offer  this  on  the  ground  that  the  conferring  the  brevet 
on  General  Sherman  was  with  intent  to  obstruct  the  reconstruction  act  ? 

Mr.  Manager  Butler.  1  off(;r  it  valeat  quantum,  I  referred  to  it  in  the  argu- 
ment I  have  already  made.  The  statement  which  I  made  in  the  opening  upon 
that  question  has  been  twice  read — once,  I  believe,  by  yourself,  and  once,  1  am 
certain,  by  Mr.  Curtis. 

Mr.  Evarts.  It  does  not  seem  to  us,  Mr.  Chief  Justice  and  Senators,  to  bo 
relevant,  and  it  certainly  is  not  rebutting.  We  have  offered  no  evidence  blear- 
ing upon  the  only  evidence  you  offered  under  the  i»leventh  article,  which  wjia 
the  telegrams  between  Governor  Parsons  and  the  President  on  the  subject  of 
reconstruction.  We  have  offered  no  evidence  on  that  subject,  and  we  do  not 
see  that  this  appointment 

Mr.  Manager  Butler.  They  may  be  both  passed  upon  at  once  to  save  time. 
I  offer,  also,  the  appointment  by  brevet  of  George  IE.  Thomas  to  be  Lieutenant 
General  and  then  General  by  brevet,  two  brevets  on  the  Slst,  the  same  day  that 
Mr.  Stanton  was  removed. 

Mr.  Evarts.  What  was  the  last  paper? 

Mr.  JIanager  Butler.  The  last  paper  was  the  appointment  by  brevet  of 
Major  General  George  II.  Thomas  first  to  be  Lieutenant  General  by  brevet  and 
then  General  by  brevet ;  and  that  was  done  on  the  same  day  that  Mr.  Stanton 
"was  removed,  the  Slst  of  February. 

Mr.  Evarts.  Mr.  Chief  Justice  and  Senators,  it  is  very  apparent  that  this 
does  not  rebut  any  evidence  we  have  offered.  It  is,  then,  offered  as  eviJcnce- 
in-chief,  that  the  conferring  of  brevets  on  these  two  officers  is  in  some  w;;y 
within  the  evil  intents  that  are  alleged  in  these  articles.  We  submit  that  ou 
that  question  there  is  nothing  in  this  evidence  that  imports  any  such  evil  intent. 

Mr.  Manager  Butler.  I  only  wish  to  say  upon  this  that  we  do  not  undrjr- 
Btand  that  this  case  is  to  be  tried  upon  the  question  of  whether  evidence  ia 
rebutting  evidence  or  otherwise,  because  we  understand  that  to-day  the  House 
of  llepresentatives  may  bring  a  new  article  of  impeachment  if  they  choose,  and 
go  on  with  it ;  but  we  have  a  right  to  put  in  any  evidence  which  would  be  com- 
petent at  any  stage  of  the  cause  anywhere. 

Mr.  Evarts  rose. 

Mr.  Manager  Butler.  Excuse  me  a  moment. 

Mr.  Evarts.  I  wish  to  ask  a  question.  When  does  our  right  to  give  in  evi- 
dence end  ? 

Mr.  Manager  Butler.  When  you  get  through  with  competent  and  pertinent 
evidence,  I  suppose. 

Mr.  Evarts.  I  supposed  there  was  a  different  rule  for  us? 

Mr.  Manager  Butler.  No,  sir;  that  is  the  rule  that  I  am  claiming  now,  put- 
ting in  competent  and  pertinent  evidence,  not  a  different  rule.  I  beg  you  will 
not  misunderstand  me.  In  many  of  the  States — I  can  instance  the  State  of 
New  Hampshire — I  am  sure  the  rule  of  rebutting  evidence  does  not  obtain  in 
their  courts  at  all.  Each  party  calls  such  pertinent  and  competent  evidence  aa 
he  has  up  to  the  iiour  when  he  says  he  has  got  through  from  lime  to  time  ;  and 
in  some  other  of  the  States  it  is  so  applicable,  and  no  injustice  is  done  to  any- 
body. 

The  Chief  Justice.  The  Chief  Justice  will  submit  the  question  to  the  Sen- 
ate. The  honorable  managers  propose  to  put  in  evidence  the  nomination  sent 
by  the  President  to  the  Senate  on  the  13th  of  February,  18()8.  of  Lieutenant 
General  Sherman  to  be  General  by  brevet,  and  the  nomination  of  Major  General 
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George  11.  Tliomaa,  spnt  to  the  Senate  on  the  21*»t  of  Fobruar}',  1868,  to  be 
Lieutenant  General  by  brevet  and  General  by  brevet. 

Mr.  Anthony  called  for  the  yoixs  and  nays;  and  >hey  were  ordered. 

Mr.  IIowAHD.  I  apk  that  the  offer  may  be  agrain  read.     It  is  not  understood. 

The  CniHF  Justice.  The  Chief  Justice  will  stati*  it.  The  offer  was  not 
reduced  to  writing.     It  is  very  brief,  and  the  Chief  Justice  will  state  it. 

Mr.  IIowARU.  I  respectfully  ask  that  the  Chair  will  again  announce  it  to  the 
Senate. 

The  Chief  Justick.  lie  was  about  to  do  so.  The  honorable  managers  pro- 
pose to  put  in  evidence  the  nomination  of  Lieutenant  General  Sherman  to  be 
General  by  brevet,  sent  to  the  Senate  on  the  13th  of  February,  1868;  also,  the 
nomination  of  Mnjor  General  George  11.  Thomas  to  be  Lieutenant  General  by 
brevet  and  to  be  General  by  brevet,  sent  t/}  the  Senate  on  the  2l8t  of  February, 
18G8.  Senators,  you  who  are  of  opinion  that  this  evidence  shall  be  received 
will,  as  your  names  arc  called,  answer  yea  ;  those  of  the  contrary  opinion,  nay. 

The  question  being  taken  by  yeas  and  nays,  resulted — ^yeas,  14,  nays  35;  as 
follows : 

Yeas — Messrs.  Anthonv,  Cole,  Fessendcn,  Fowler»  G rimes,  Henderson,  Morton,  Boss, 
Sumner,  Tipton,  Tnimbufl,  Van  Winkle,  Willey,  aud  Yates— 11. 

Nays — ^lessrs.  Buckalcw,  Camerou,  Cattell,  Cliandier,  Conkliog,  Conncss,  Corbett, 
Craein,  Davis,  Dixon,  Doolittlo,  Drake,  Kdmunds,  Ferry,  Frelingbuysen,  Harlan,  Hen- 
dricks,  Howard,  Howe,  Johnson,  McCreery,  Morgan,  Morrill  of  Maine,  Morrill  of  Vermont, 
Patterson  of  New  Hampsbirc,  Patterson  of  Tennessee,  Pomeroy,  Ramsey,  Sherman,  Sprague, 
Stewart,  Thayer,  Vickers,  Williams,  and  Wilson — :i5. 

Not  voting — Messrs.  Bayard,  Norton,  Nye,  Saulsbury,  and  Wade— 5. 

So  the  Senate  refused  to  receive  the  evidence  offered. 

Mr.  Manager  Butlbr.  Mr.  President,  I  have  the  honor  to  say  that  the  case 
on  the  part  of  the  managers  is  closed,  and  all  witnesses  who  are  here  under  the 
subpoena  of  the  Senate,  at  the  instance  of  the  managers,  may  be  discharged. 

The  Chief  Justice.  Does  the  Chief  Justice  understand  that  the  case  on  the 
part  of  the  President  is  closed  ? 

Mr.  EvARTS.  We  are  able  to  make  the  same  announcement  as  regards  wit- 
nesses who  are  attending  on  the  part  of  the  defence  under  subpoena ;  and  this 
announcement  on  both  sides,  we  assume, precludes  almost  necessarily  any  attempt 
to  proceed  with  evidence  again. 

The  Chief  Justice.  The  honorable  managers  will  please  proceed  with  their 
argument. 

Mr.  Manager  Boutwell.  Mr.  Chief  Justice  and  Senators,  it  has  fallen  to 
me,  upon  the  judgment  of  the  managers,  to  make  the  first  argument  on  the  part 
of  the  House  of  Representatives  in  the  close.  It  is  very  likely  that  I  shall  he 
obliged  to  occupy  the  largejr  part  of  a  day  in  presenting  to  the  honorable  Senate 
the  views  which  I  shall  feel  it  my  duty  to  ofier.  Under  these  circumstances,  I 
have  to  ask  that  the  Senate  will  do  me  the  favor  to  adjourn  until  to-morrow 
morning  at  the  usual  hour,  when  I  shall  be  prepared  to  proceed. 

Mr.  Johnson.  Mr.  Chief  Justice,  I  move  that  the  Senate,  as  a  court  of  impeach- 
ment, adjourn  until  11  o'clock  to-morrow. 

Several  Senators.  Say  12  o'clock. 

The  Chief  Justice.  The  rule  now  fixes  11  as  the  hour  of  meeting. 

IMr.  EvARTS.  Mr.  Chief  Justice,  may  I  be  heard  a  moment? 

The  Chief  Justice.  On  a  motion  to  adjourn  no  debate  is  in  order. 

Mr.  Johnson.  I  withdraw  the  motion. 

Mr.  EvARTS.  Of  course  I  do  not  rise  with  the  view  of  making  the  least  objec- 
tion to  the  suggestion  on  the  part  of  tlie  honorable  manager,  which  seems  te 
ufl  to  be  entirely  reasonable,  but  to  couple  with  it  a  statement  to  which  I  beg 
the  attention  of  the  court  for  a  moment.  Our  learned  associate,  Mr.  Stanbery, 
has,  from  the  outset,  been  relied  upon  by  the  President  and  by  the  associate 
counsel  to  make  the  final  argument  iu  this  cause ;  and  there  are  many  reasons. 
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professional  and  others,  why  we  ^hou1d  all  wish  that  this  puq)08e  should  bo 
carried  out.  It  has  been  his  misfortune,  in  the  midst  of  tfiis  trial,  and  after  it 
had  proceeded  for  a  fortnight,  to  be  taken  suddenly  ill.  The  illness,  of  no  great 
gravity,  is  yielding  to  the  remedies  prescribed  and  to  the  progress  of  time,  so 
that  he  now  occupies  his  parlor,  as  we  found  him  this  morning.  The  summing 
up  of  a  cause  of  this  weight  in  many  aspects,  regarding  the  testimony  and  the 
subject  and  the  situation,  is,  of  course,  a  labor  of  no  ordinary  magnitude,  physi- 
cal and  otherwise,  and  Mr.  Stanbery  is  of  the  opinion,  in  which  we  concur,  that 
he  will  need  an  niterval  of  two  days,  added  to  what  in  the  course  of  the  trial 
would  probably  bring  him  to  his  feet  in  the  argument,  to  have  the  adequate 
strength  for  that  purpose.  It  might  have  been  left  until  the  day  on  which  he 
should  have  appeared,  and  then  have  the  request  made  for  a  day  or  two's  relief 
in  this  regard ;  but  it  occurred  to  ns  to  be  fairer  to  the  managers  that  the  inter- 
val of  repose  should  be  interposed  at  a  time  when  it  would  be  useful  and  valua- 
ble to  them  also,  as  the  proofs  are  not  entirely  printed  in  the  proper  form  for 
reference,  and  the  latter  voluminous  evidence  on  the  subject  of  appointments  and 
the  routine  of  the  practice  of  the  government  is  such  as  to  require  considerable 
investigation  in  order  to  point  out  to  the  Senate  the  efficacy  on  the  one  side  of, 
or  the  answer  on  the  other  to,  the  proofs.  It  is,  therefore,  our  duty  now  to 
suggest,  (coupling  it  with  the  suggestion  of  the  managers,  that  until  to  morrow 
should  be  given  for  the  propriety  of  the  more  agreeable  introduction  of  the  argu- 
ment on  their  part,)  that  we  ask  that  you  consider  this  statement  which  I  have 
made  to  you,  and  see  whether  it  is  not  better  in  all  respects  that  the  matter 
should  now  be  disposed  of.  I  think  the  managers  will  concur  that  this  is  the 
proper  time  to  consider  it  and  accommodate  matters  to  the  providential  inter- 
ference with  the  leader  of  the  President's  counsel  and  his  confidential  friend  and 
adviser. 

lilr.  Johnson.  What  is  the  motion  ? 

Mr.  EvARTS.  The  suggestion  is  that  an  interval  of  two  days  should  be  given 
now,  instead  of  waiting  till  Mr.  Stanbery  shall  come  in  ;  and  I  imderstand  the 
managers  will  agree  it  is  better  it  should  occur  now  than  later. 

Mr.  Yates.  I  move  that  the  Senate  adjourn  until  Wednesday. 

Mr.  Manager  Boutwell.  Mr.  President 

Mr.  Yates.  I  withdraw  the  motion  if  the  managers  desire  to  be  heard. 

Mr.  Manager  Boutwell.  Mr.  President,  if  it  shall  be  the  pleasure  of  the 
Senate  to  consider  favorably  the  request  made  by  the  learned  counsel  for  the 
respondent,  which  is  a  question  of  public  duty  on  which  I  can  express  no  opin- 
ion, I  certainly  should  desire  that  the  time  to  be  granted  should  be  granted  at  once. 
I  may  say  that  if  I  had  consulted  my  own  feelings  exclusively  I  should  have 
made  the  request  for  a  day  more  of  time  for  further  examination  of  the  record 
and  more  careful  preparation  than  I  have  yet  been  able  to  make  ;  but  under  the 
circumstances  of  the  trial  I  did  not  feel  at  liberty  to  ask  that  favor  or  considera- 
tion upon  my  own  account.  I  have  only  now  to  say  that  if  it  is  the  judgment 
of  the  Senate  that  time  should  be  granted  to  the  learned  counsel  who  is  to  close 
for  the  respondent  it  would  certainly  be  very  desirable  on  my  part  that  the  time 
should  be  granted  at  once,  and  that  we  may  all  have  the  benefit  of  it  in  pre- 
paring what  we  deem  it  proper  to  say. 

Mr.  EvAKTS.  One  word,  if  I  may  be  indulged.  The  honorable  senators  will 
also  perceive  that  if  Mr.  iStanbery's  resolution  and  expectation  should  be  disap- 
pointed, it  is  then  a  matter  of  some  importance  for  us  of  the  defence  to  supply 
his  place  as  well  as  we  may  on  an  unexpected  emergency,  and  a  little  time  in 
that  behalf  also  would  be  valuable  to  us. 

Mr.  Johnson.  Mr.  Chief  Justice,  I  move  that  the  Senate,  sitting  as  a  court 
of  impeachment,  adjourn  until  Thursday  morning. 

Several  senators.  Say  Wednesday. 
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j\rr.  Managor  LooAIV.  If  the  p^cntleman  will  withdraw  the  motiou  for  a  moment, 
I  desire  to  make  a  request  of  the  Senate. 

Mr.  Johnson.  Certaiislj;  or  rather  I  would  submit  the  motion  in  this  form: 
that  when  the  Senate,  srttinj^  as  a  court  of  impeachment,  adjourns  to-day,  it 
a«ljourn  to  meet  at Chiven  o'clock  on  Wednesday  morning. 

Mr.  Ddolittlk.  I  8ug,'[^e8t  twelve  o'clock  histcad  of  eleven.     [No,  no.] 

The  CiiiKF  Jl'stick.  The  rule  now  fixes  eleven  as  the  hour  of  meeting. 

^Iv.  ^lauagcr  Logan.  1  merely  desire  to  make  a  request.  Is  this  the  proper 
time  to  do  it,  sir  ? 

The  CiiiKF  JusTiCK.  It  is. 

I^Ir.  Manager  Looan.  Mr.  President  and  Senators,  I  desire  to  make  a  request 
of  the  St^nate  before  the  adjournment,  as  doubtless  that  will  be  granted  upon  the 
statement  of  the  honorable  counsel  for  the  President  and  the  managers,  as  they 
both  seem  to  desire  this  extension  of  time.  I  have  not  presumption  enough  to 
ask  of  the  Senate  permission  to  address  them  on  the  issues  presented  for  their 
consideration,  nor  do  I  desire  to  do  so ;  but  I  ask  that  I  may  be  permitted  to 
tile  to-day  the  printed  argument  which  I  have  prepared,  that  it  may  become  a 
part  of  the  record,  without  taking  the  time  of  the  Senate,  inasmuch  as  the  evi- 
dence on  both  sides,  for  the  prosecution  on  the  part  of  the  people  and  for  the 
respondent,  has  been  closed.  ' 

Mr.  Stewaiit.  Zilr.  President,  I  move  that  leave  be  granted  to  the  manager 
to  file  his  argument. 

The  CiHEF  JrsTiCE.  That  involves  a  change  of  the  rules,  and  it  cannot  be 
done  if  there  is  any  objection. 

Mr.  BucKXLKW.  I  object. 

Mr.  Johnson.  May  I  ask  the  honorable  manager  whether  the  argument  is 
now  in  print?  , 

^Ir.  Manager  Logan.  It  is,  and  1  am  ready  to  file  it  at  once. 

IVIr.  Stkwakt.  I  make  the  motion  that  leave  be  granted,  and  that  the  mana- 
ger furnish  a  copy  of  his  argument  to  the  other  side. 

The  Chief  Ju^^tice.  The  order  cannot  be  made  except  by  unanimous  con- 
sent, as  it  involves  a  change  of  the  rules.     Is  there  unanimous  consent  ? 

Mr.  BucKALEW.  I  object. 

^Ir.  Wilson.  I  ask  that  the  rule  bearing  on  this  matter  be  read. 

The  Chief  Ji:stice.  The  Secretary  will  read  the  twenty-first  nile. 

The  chief  clerk  read  as  follows : 

XXI.  Tlio  case,  on  each  side,  shall  bo  oi)oiic<l  by  one  person.  The  final  arfrument  on  the 
nic'iits  may  b(^  made  by  two  pcsoiis  on  oaeh  sido,  (uulerts  otherwise  ordered  l)y  the  Si'aate, 
upon  applii^alion  for  that  purpose,)  and  the  arginiicut  shall  be  opened  and  closed  on  the  jurt 
ot  the  House  of  Kepresentaiives. 

Mr.  Manager  Logan.  Mr.  President,  the  reason  I  made  the  request  to-d.iy 
— if  it  is  denied,  as  a  matter  of  course  1  shall  not  renew  it — was  that  I  might 
]Tesent  the  argument  1  have  prepared  to  the  counsel  for  the  respondent,  that 
they,  if  they  saw  anything  worthy  of  leply  in  it,  might  have  an  opportunity  of 
replying  in  their  argument. 

The  Chief  JrsTici?,  The  rule  permits  argument  by  but  two  counsel,  one  in 
opening  and  one  in  the  close,  on  the  part  of  the  managers,  and  two  on  the  "part  of 
tlic  President.  The  question  of  changing  the  rule  has  been  frequently  bef»>re  the 
Senate  and  tlie  S'>natc  has  unifonuly  rtrfu^ed  to  alter  it.  An  urder  can  be  sub- 
mitted to-day  to  be  considered  on  the  next  day  of  meeting,  but  not  for  present 
consideration  except  by  unanimous  consent. 

Mr.  IloWE.  I  did  not  hear  any  objection. 

The  Chief  Justice    Objection  has  been  made. 

Mr.  DooLiTTLE.  1  object. 

^Ir.  ]!ilanager  Boutwell.  ^Ir.  President,  before  the  adjournment  of  the  Senate 
I  should  like  to  call  the  att'.  ntion  of  the  counsel  for  the  respondent  to  a  feature 
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of  the  testimony.  It  happens  iLat  the  managers,  as  I  s^gpose  under  the  con- 
struction given  to  the  rule,  are  to  proceed  first  in  the  argument.  A  large  mass 
of  testimony  has  been  introduced  upon  the  subject  of  removals  and  appoint- 
ments. At  ihe  present  time  I  am  not  informed  whether  there  are  special  cases 
on  which  the  counsel  for  the  President  rely.  I  think  it  may  bo  proper  for  me 
at  this  time  to  ask  tlicm  whether  there  are  cases  upon  which  they  purpose  to 
rely  as  furnishing  precedents  for  the  course  pursued  by  the  President  on  the 
21st  of  February. 

Mr.  An'thony.  Mr.  President,  I  will  make  a  motion,  to  lie  over  until  to-mor- 
row, that  the  21st  rule  be  so  modified  as  to  allow  the  honorable  manager 

The  Chikp  Justice.  The  order  will  be  reduced  to  wrkiug. 

Mr.  Stewart.  I  have  drawn  up  an  order,  which  I  submit  in  writing. 

The  Chief  Justice.  The  senator  from  Nevada  submits  an  order,  which  will 
be  read  by  the  Secretary. 
'  The  chief  clerk  read  as  foHows : 

Ordered,  That  the  honorable  Manager  Logman  have  leave  to  file  his  written  argument  to- 
day, aud  furnish  a  copy  to  each  of  the  counsel  for  the  respondent. 

Mr.  Sherman.  Mr.  President,  I  submit,  as  a  substitute  for  that,  to  go  over  with 
it,  the  following : 

That  the  managers  on  the  part  of  the  Ilouse  of  Representatives  and  (ho  counsel  for  tho 
respondent  have  leave  to  file  written  or  printed  arguments  before  the  oral  argument  com- 
uiences. 

The  Chief  Justice.  The  order  submitted  by  the  senator  from  Nevada  is 
under  consideration  unless  objected  to. 

Mr.  Buckalew.  I  mean  my  objection  to  apply  to  all  this. 

The  Chief  Justice.  It  is  objected  to.  For  information,  the  amendment 
proposed  by  the  senator  from  Ohio  will  be  read. 

]\Ir.  Stewart.  I  will  accept  tho  amendment  offered  by  the  senator  from 
Ohio  as  a  substitute  for  my  proposition. 

The  Chief  Justice.  The  order  as  now  proposed  will  be  read  for  information. 

The  chief  clerk  read  as  follows  : 

Ordrrcd^  That  the  managers  on  tho  part  of  the  House  of  Representatives  and  the  counsel 
for  the  respondent  have  leave  to  file  written  or  printed  arguments  before  the  oral  argument 
commences. 

The  Chief  Justice.  The  present  consideration  of  the  order  is  objected  to  ; 
it  will  lie  over  until  to-morrow. 

Mr.  DooLiTTLR.  Mr.  Chief  Justice,  the  motion  now  made  is  a  change  of  the 
rule,  and  I  object  to  it. 

The  Chief  Justice.  It  is  already  objected  to. 

Mr.  Johnson.  I  now  renew  the  motion  that  when  the  Senate,  sitting  as  a 
court  of  impeachment,  adjourn,  it  adjourn  to  meet  at  11  o'clock  on  Wednesday. 

The  motion  was  agreed  to. 

Mr.  Edmunds.  I  move  that  the  Senate  sitting  for  this  trial  do  now  adjourn. 

The  motion  was  agreed  to ;  and  the  Senate,  sitting  for  the  trial  of  the  impeach- 
ment, adjourned  until  Wednesday,  the  22d  instant. 
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